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Summary:

SB 556 repeals s. 947.149, F.S., which establishes the conditional medical release (CMR)
program within the Florida Commission on Offender Review (FCOR) and creates s. 945.0911,
F.S., to establish a CMR program within the Department of Corrections (DOC) with the purpose
of determining whether release is appropriate for eligible inmates, supervising the released
inmates, and conducting revocation hearings.

The CMR program established in the bill must include a panel of at least three people appointed
by the secretary or his or her designee for the purpose of determining the appropriateness of
CMR and conducting revocation hearings.

The bill provides that an inmate is eligible for consideration for release under the CMR program
when the inmate, because of an existing medical or physical condition, is determined by the
DOC to be an:

e “Inmate with a debilitating illness,” which is defined to mean an inmate who is determined to
be suffering from a significant terminal or nonterminal condition, disease, or syndrome that
has rendered the inmate so physically or cognitively impaired, debilitated, or incapacitated as
to create a reasonable probability that the inmate does not constitute a danger to herself or
himself or to others.

e “Permanently incapacitated inmate,” which is defined to mean an inmate who has a condition
caused by injury, disease, or illness which, to a reasonable degree of medical certainty,
renders the inmate permanently and irreversibly physically incapacitated to the extent that the
inmate does not constitute a danger to herself or himself or to others.

e “Terminally ill inmate,” which is defined to mean an inmate who has a condition caused by
injury, disease, or illness that, to a reasonable degree of medical certainty, renders the inmate
terminally ill to the extent that there can be no recovery, death is expected within 12 months,
and the inmate does not constitute a danger to herself or himself or to others.
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As with current law, the bill requires the DOC to identify inmates who may be eligible for CMR
based upon available medical information. However, rather than referring the case to the FCOR
upon identification, the bill requires the DOC to conduct the entire determination process by
referring the inmate to a three-member panel established in the new program for review and
determination of release.

As is required in current law, the bill requires notice to be provided to certain victims
immediately upon identification of the inmate as potentially eligible for release on CMR and the
inmate’s referral to the panel.

The bill requires the three-member panel to conduct a hearing to determine whether CMR is
appropriate for the inmate within 45 days after receiving the referral. The director of inmate
health services must review specified evidence and provide the panel with a recommendation
regarding the appropriateness of releasing the inmate on CMR. A majority of the panel members
must agree that release on CMR is appropriate for the inmate.

The bill creates a process for an inmate who is denied CMR by the three-member panel to have
the decision reviewed. The secretary has the final decision about the appropriateness of the
release on CMR. Additionally, an inmate who is denied CMR may be subsequently reconsidered
for such release in a manner prescribed by rule.

The bill requires that an inmate granted release on CMR be released for a period equal to the
length of time remaining on his or her term of imprisonment on the date the release is granted
and the medical releasee is required to comply with all reasonable conditions of release the DOC
imposes.

The bill provides that a medical releasee is considered to be in the care, custody, supervision, and
control of the DOC and remains eligible to earn or lose gain-time in accordance with s. 944.275,
F.S., and department rule. However, the bill clarifies that the medical releasee may not be
counted in the prison system population and the medical releasee’s approved community-based
housing location may not be counted in the capacity figures for the prison system.

The bill establishes a specific process for the revocation of CMR which closely parallels the

current process provided for in's. 947.141, F.S., and provides that revocation may be based on

two circumstances, including the:

e Discovery that the medical or physical condition of the medical releasee has improved to the
extent that she or he would no longer be eligible for release on CMR; or

e Violation of any release conditions the DOC establishes, including, but not limited to, a new
violation of law.

Additionally, the bill authorizes medical releasee’s to be detained when it is alleged that such
releasee has violated the conditions of the release, specifies a hearing process if the medical
releasee elects to proceed with a revocation hearing, provides for the recommitment of a medical
releasee whose CMR has been revoked, and permits forfeiture of gain-time in certain instances.

As is provided for with the initial determination, the bill authorizes a medical releasee whose
release is revoked to have the revocation decision reviewed and sets forth a specified process for
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such review, including that the secretary must review all relevant information and make a final
decision about the appropriateness of such revocation of CMR.

The bill authorizes the DOC to adopt rules as necessary to implement the act.

The Criminal Justice Impact Conference (CJIC) has not reviewed the bill at this time. However,
in part, the bill expands CMR by creating a new CMR designation and modifying a current
designation. To the extent that the bill increases the number of inmates released on CMR, the bill
will likely result in a negative indeterminate prison bed impact (i.e., an unquantifiable decrease
in prison beds) and a reduction in the associated inmate healthcare costs.

The bill removes certain functions related to CMR from the FCOR and reestablishes the
comparable duties within the DOC. As a result, the bill will likely result in a workload and cost
shift from the FCOR to the DOC. See Section V. Fiscal Impact Statement.

The bill is effective October 1, 2020.
Il. Present Situation:
Conditional Medical Release

Conditional Medical Release (CMR), which was created by the Florida Legislature in 1992, is a
discretionary release of inmates who are “terminally ill” or “permanently incapacitated” and who
are not a danger to themselves or others.? The Florida Commission on Offender Review (FCOR),
which consists of three members, reviews eligible inmates for release under the CMR program
pursuant to the powers established in's. 947.13, F.S.2 In part, s. 947.13, F.S., authorizes the
FCOR to determine what persons will be released on CMR, establish the conditions of CMR,
and determine whether a person has violated the conditions of CMR and take actions with
respect to such a violation.

Eligibility Criteria

Eligible inmates include inmates designated by the DOC as a:

e “Permanently incapacitated inmate,” which is an inmate who has a condition caused by
injury, disease, or illness which, to a reasonable degree of medical certainty, renders the
inmate permanently and irreversibly physically incapacitated to the extent that the inmate
does not constitute a danger to herself or himself or others; or

e “Terminally ill inmate,” which is an inmate who has a condition caused by injury, disease, or
illness which, to a reasonable degree of medical certainty, renders the inmate terminally ill to
the extent that there can be no recovery and death is imminent, so that the inmate does not
constitute a danger to herself or himself or others.*

! Chapter 92-310, L.O.F.

2 The FCOR, Release Types, Post Release, available at
https://www.fcor.state.fl.us/postrelease.shtml#conditionalMedicalRelease (last visited November 6, 2019).

3 Section 947.149(3), F.S. Section 947.01, F.S., provides that the membership of the FCOR is three-members.
4 Section 947.149(1), F.S.
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Inmates sentenced to death are ineligible for CMR.®

Referral Process for Eligible Inmates

The DOC is required to identify inmates who may be eligible for CMR in accordance with the
above-mentioned designations. The DOC uses available medical information as a basis for
identifying eligible inmates and refers such inmates to the FCOR for consideration. In
considering an inmate, the FCOR may require that additional medical evidence be produced or
that additional medical examinations be conducted and may require other investigations to be
made as it deems necessary.®

An inmate does not have a right to CMR or to a medical evaluation to determine eligibility for
such release.” Additionally, the authority and whether or not to grant CMR and establish
additional conditions of release rests solely within the discretion of the FCOR, together with the
authority to approve the release plan to include necessary medical care and attention.®

Certain information must be provided to the FCOR from the DOC to be considered a referral,

including:

e Clinical Report, including complete medical information justifying classification of the
inmate as “permanently incapacitated” or “terminally ill;” and

e Verifiable release plan, to include necessary medical care and attention.®

The referral must be directed to the Office of the Commission Clerk who may docket the case
before the FCOR. A decision will be made by a majority of the quorum present and voting.°
The FCOR is required to approve or disapprove CMR based upon information submitted in
support of the recommendation and review of the DOC file. If additional information is needed,
the FCOR must continue the case for verification of the release plan, additional medical
examinations, and other investigations as directed. The FCOR is required to instruct staff to
conduct the appropriate investigation, which must include a written statement setting forth the
specific information being requested.*

Victim Input

If a victim or his or her personal representative requests to be notified, the FCOR must provide
victim notification of any hearing where the release of the inmate on CMR is considered prior to
the inmate’s release.*? Additionally, Rule 23-24.025 of the Florida Administrative Code provides
that a victim, relative of a minor who is a victim, relative of a homicide victim, or victim
representative or victim advocate must receive advance notification any time a CMR case is
placed on the docket for determination by the FCOR. Notification must be made to the address

5 Section 947.149(2), F.S.

b Section 947.149(3), F.S.

7 Section 947.149(2), F.S.

8 Section 947.149(3), F.S.

® Rule 23-24.020(1), F.A.C.

10 Rule 23-24.020(2), F.A.C.

1 Rule 23-24.020(3), F.A.C.

12 Rule 23-24.020(4), F.A.C., further qualifies that this notification occurs when the name and address of such victim or
representative of the victim is known by the FCOR.
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found in the police report or other criminal report or at a more current address if such has been
provided to the FCOR.*3

A victim of the crime committed by the inmate, or a victim’s representative, must be permitted a
reasonable time to make an oral statement or submit a written statement regarding whether the
victim supports the granting, denying, or revoking of CMR.'* Additionally, other interested
parties may also speak on behalf of victims since the FCOR meetings are public meetings.’> A
victim can also request that the FCOR provide notification of the action taken if he or she does
not choose to appear at meetings or make a written statement.®

In 2018, the Florida voters approved Amendment 6 on the ballot, which provided certain rights
to victims in the Florida Constitution. In part, Art. 1, s. 16, of the Florida Constitution, provides
that a victim must have the following rights upon request:

e Reasonable, accurate, and timely notice of, and to be present at, all public proceedings
involving the criminal conduct, including, but not limited to, trial, plea, sentencing, or
adjudication, even if the victim will be a witness at the proceeding, notwithstanding any rule
to the contrary.

e To be heard in any public proceeding involving pretrial or other release from any form of
legal constraint, plea, sentencing, adjudication, or parole, and any proceeding during which a
right of the victim is implicated.

e To be informed of the conviction, sentence, adjudication, place and time of incarceration, or
other disposition of the convicted offender, any scheduled release date of the offender, and
the release of or the escape of the offender from custody.

e To be informed of all postconviction processes and procedures, to participate in such
processes and procedures, to provide information to the release authority to be considered
before any release decision is made, and to be notified of any release decision regarding the
offender.t’

Release Conditions

The release of an inmate on CMR is for the remainder of the inmate’s sentence and requires
periodic medical evaluations at intervals determined by the FCOR at the time of release.’® An
inmate who has been approved for release on CMR is considered a medical releasee when
released.

13 Rule 23-24.025(1), F.A.C.

14 Rule 23-24.025(2) and (3), F.A.C. See Rule 23-24.025(4), F.A.C., regarding specifics about what is allowed to be
submitted or utilized during oral testimony. Rule 23-24.025(7), F.A.C., provides that victims who appear and speak must be
advised that any information submitted at FCOR meetings becomes public record.

15 Rule 23-24.025(3), F.A.C.

16 Rule 23-24.025(5), F.A.C.

T Art. 1, s. 16(b)(6)a., b., f., and g., FLA. CONST.

18 Section 947.149(4), F.S.
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The DOC supervises medical releasee’s who are granted CMR.*® Each medical releasee must be

placed on CMR supervision and is subject to the standard conditions of CMR, which include:

e Promptly proceeding to the residence upon being released and immediately reporting by
mail, telephone, or personal visit as instructed by the CMR officer or within 72 hours of
release if no specific report date and time are given.

e Securing the permission of the CMR officer before:

o Changing residences;
o Leaving the county or the state; and
o Posting bail or accepting pretrial release if arrested for a felony.

e Submitting a full and truthful report to the CMR officer each month in writing and as
directed by the CMR supervisor.

e Refraining from:

o Owning, carrying, possessing, or having in his or her constructive possession a firearm or
ammunition;

o Using or possessing alcohol or intoxicants of any kind,;

o Using or possessing narcotics, drugs, or marijuana unless prescribed by a physician;

o Entering any business establishment whose primary purpose is the sale or consumption of
alcoholic beverages; and

o Knowingly associating with any person engaging in criminal activity, a criminal gang
member, or person associated with criminal gang members.

e Securing the permission of the CMR officer before owning, carrying, or having in his or her
constructive possession a knife or any other weapon.

e Obeying all laws, ordinances, and statutory conditions of CMR.

e Submitting to a reasonable search of the medical releasee’s person, residence, or automobile
by a CMR officer.

e Waiving extradition back to Florida if the medical releasee is alleged to have violated CMR.

e Permitting the CMR officer to visit the medical releasee’s residence, employment, or
elsewhere.

e Promptly and truthfully answering all questions and following all instructions asked or given
by the CMR officer or the FCOR.

e Remaining on CMR for the remainder of the sentence without diminution of such sentence
for good behavior.

e Agreeing to submit to random drug or alcohol testing, to be paid for and submitted by the
medical releasee, as directed by the CMR officer or the professional staff of any treatment
center where treatment is being received.

e Executing and providing authorizations to release records to the CMR supervisor and the
FCOR for the purpose of monitoring and documenting the medical releasee’s progress.

e Agreeing that, in the event there is an improvement in the medical releasee’s medical
condition to the extent that he or she is no longer “permanently incapacitated,” or “terminally
ill,” that he or she will, if directed to do so, report for a CMR revocation hearing.?

Additionally, the FCOR can impose special conditions of conditional medical release.?*

1 The FCOR, SB 556 Draft Agency Analysis, at p. 2 (October 24, 2019) (on file with the Senate Criminal Justice Committee)
(hereinafter cited as “FCOR SB 556 Draft Agency Analysis™).

20 Rule 23-24.030(1), F.A.C.

2L Rule 23-24.030(2), F.A.C.
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Revocation and Recommitment

In part, s. 947.141, F.S., provides for the revocation and recommitment of a medical releasee

who appears to be subject to CMR revocation proceedings, including establishing a hearing

process and determining whether a medical releasee must be recommitted to the DOC. CMR

supervision can be revoked and the offender returned to prison if the FCOR determines:

e That a violation of any condition of the release has occurred; or

e His or her medical or physical condition improves to the point that the offender no longer
meets the CMR criteria.??

Revocation Due to Improved Medical or Physical Condition

If it is discovered during the CMR release that the medical or physical condition of the medical
releasee has improved to the extent that she or he would no longer be eligible for such release,
the FCOR may order that the medical releasee be returned to the custody of the DOC for a
revocation hearing, in accordance with s. 947.141, F.S. A medical releasee who has his or her
CMR revoked due to improvement in medical or physical condition must serve the balance of
the sentence with credit for the time served on CMR, but does not forfeit any gain-time accrued
prior to release on CMR.?

Revocation Due to Violation of CMR Conditions

When there are reasonable grounds to believe that a medical releasee who is on CMR has
violated the conditions of the release in a material respect the FCOR is authorized to have a
warrant issued for the arrest of the medical releasee. A warrant must be issued if the medical
releasee was found to be a sexual predator.?* Further, if a law enforcement officer has probable
cause to believe that a medical release who is on CMR supervision has violated the terms and
conditions of his or her release by committing a felony offense then the officer must arrest the
medical releasee without a warrant and a warrant need not be issued in the case.?

A medical releasee who is arrested for a felony must be detained without bond until the initial
appearance of the medical releasee at which a judicial determination of probable cause is made.
The medical releasee may be released if the trial court judge does not find probable cause existed
for the arrest. However, if the court makes a finding of probable cause, such determination also
constitutes reasonable grounds to believe that the medical releasee violated the conditions of the
CMR release and the chief county correctional officer must notify the FCOR and the DOC of the
finding within 24 hours.?® The medical releasee must continue to be detained without bond for a
period not more than 72 hours excluding weekends and holidays after the date of the probable
cause determination, pending a decision by the FCOR whether to issue a warrant charging the

22 Section 947.149(5), F.S.

23 Section 947.149(5)(a), F.S. Additionally, if the person whose CMR is revoked due to an improvement in medical or
physical condition would otherwise be eligible for parole or any other release program, the person may be considered for
such release program pursuant to law.

24 Section 947.141(1), F.S.

25 Section 947.141(7), F.S.

% Section 947.141(2), F.S., further states that the chief county detention officer must transmit to the FCOR and the DOC a
facsimile copy of the probable cause affidavit or the sworn offense report upon which the trial court judge’s probable cause
determination is based.
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medical releasee with violation of the conditions of CMR. If the FCOR issues such warrant, the
medical releasee must continue to be held in custody pending a revocation hearing.?’

Revocation Hearing

The medical releasee must be afforded a hearing which is conducted by a commissioner or a duly
authorized representative within 45 days after notice to the FCOR of the arrest of a medical
releasee charged with a violation of the terms and conditions of CMR. If the medical releasee
elects to proceed with a hearing, the medical releasee must be informed orally and in writing of
certain rights, including the medical releasee’s:
e Alleged violation; and
e Rightto:

o Be represented by counsel.
Be heard in person.
Secure, present, and compel the attendance of witnesses relevant to the proceeding.
Produce documents on his or her own behalf.
Access all evidence used against the releasee and confront and cross-examine adverse
witnesses.
o Waive the hearing.?

O O O O

The commissioner who conducts the hearing is required to make findings of fact in regard to the
alleged violation within a reasonable time following the hearing and at least two commissioners
must enter an order determining whether the charge of violation of CMR has been sustained
based upon the findings of fact presented by the hearing commissioner or authorized
representative. The panel may revoke CMR, thereby returning the medical releasee to prison to
serve the sentence imposed; reinstate the original order granting the release; or enter such other
order as it considers proper.?°

If CMR is revoked and the medical releasee is ordered to be returned to prison, the medical
releasee is deemed to have forfeited all gain-time or commutation of time for good conduct
earned up to the date of release. However, if CMR is revoked due to the improved medical or
physical condition of the medical releasee, the medical releasee does not forfeit gain-time
accrued before the date of CMR.*° Gain-time or commutation of time for good conduct may be
earned from the date of return to prison.

Statistics

The FCOR has approved and released 73 inmates for CMR in the last three fiscal years,
including:

e 38inFY 2018-19;

e 21inFY 2017-2018; and

e 14inFY 2016-2017.%

27 d.

28 Section 947.141(3), F.S.

29 Section 947.141(4), F.S.

30 Section 947.141(6), F.S.

31 Emails from Alexander Yarger, Legislative Affairs Director, Florida Commission on Offender Review, RE: Conditional
Medical Release Data and RE: Updated Conditional Medical Release Numbers (attachments on file with the Senate
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The DOC has recommended 149 inmates for release in the past three fiscal years, including:
e 76inFY 2018-19;

e 39inFY 2017-2018; and

e 34inFY 2016-2017.%

Currently, the DOC’s only role in the CMR process is to make the initial designation of medical
eligibility and to refer the inmate’s case to the FCOR for an investigation and final decision.

Gain-time

Gain-time awards, which result in deductions to the court-ordered sentences of specified eligible
inmates, are used to encourage satisfactory prisoner behavior or to provide incentives for
prisoners to participate in productive activities while incarcerated.®® An inmate is not eligible to
earn or receive gain-time in an amount that results in his or her release prior to serving a
minimum of 85 percent of the sentence imposed.3*

Basic gain-time, which automatically reduced an inmate’s sentence by a designated amount each
month, was eliminated for offenses committed on or after January 1, 1994.%° The only forms of
gain-time that can currently be earned are:

e Incentive gain-time;*

e Meritorious gain-time;®’ and

e Educational achievement gain-time.3®

The procedure for applying gain-time awards to an inmate’s sentence is dependent upon the
calculation of a “maximum sentence expiration date” and a “tentative release date.” The tentative
release date may not be later than the maximum sentence expiration date.*® The maximum

Committee on Criminal Justice) (December 15, 2017 and November 1, 2019, respectively). See also FCOR Annual Report
FY 2017-18, p. 8, available at https://www.fcor.state.fl.us/docs/reports/Annual%20Report%202018%20WEB.pdf (last visited
November 6, 2019).

2 d.

33 Section 944.275(1), F.S. Section 944.275(4)(f), F.S., further provides that an inmate serving a life sentence is not able to
earn gain-time. Additionally, an inmate serving the portion of his or her sentence that is included in an imposed mandatory
minimum sentence or whose tentative release date is the same date as he or she achieves service of 85 percent of the sentence
are not eligible to earn gain-time. Section 944.275(4)(e), F.S., also prohibits inmates committed to the DOC for specified
sexual offenses committed on or after October 1, 2014, from earning incentive gain-time.

34 Section 944.275(4)(f), F.S.

35 Chapter 93-406, L.O.F.

36 Section 944.275(4)(b), F.S, provides that incentive gain-time is a total of up to ten days per month that may be awarded to
inmates for institutional adjustment, performing work in a diligent manner, and actively participating in training and
programs. The amount an inmate can earn is stable throughout the term of imprisonment and is based upon the date an
offense was committed.

37 Section 944.275(4)(c), F.S., provides that meritorious gain-time is awarded to an inmate who commits an outstanding deed
or whose performance warrants additional credit, such as saving a life or assisting in recapturing an escaped inmate. The
award may range from one day to 60 days and the statute does not prohibit an inmate from earning meritorious gain-time on
multiple occasions if warranted.

38 Section 944.275(4)(d), F.S., provides that educational gain-time is a one-time award of 60 days that is granted to an inmate
who receives a General Education Development (GED) diploma or a certificate for completion of a vocational program.

39 Section 944.275(3)(c), F.S.
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sentence expiration date represents the date when the sentence or combined sentences imposed
on a prisoner will expire. To calculate the maximum sentence expiration date, the DOC reduces
the total time to be served by any time lawfully credited.*

The tentative release is the date projected for the prisoner’s release from custody after gain-time
is granted or forfeited in accordance with s. 944.275, F.S.*! Gain-time is applied when granted or
restored to make the tentative release date proportionately earlier; and forfeitures of gain-time,
when ordered, are applied to make the tentative release date proportionately later.*?

The DOC is authorized in certain circumstances, including when a medical releasee has his or
her CMR release revoked, to declare all gain-time earned by an inmate forfeited.*?

Il. Effect of Proposed Changes:

The bill repeals s. 947.149, F.S., which establishes the CMR program within the FCOR and
creates s. 945.0911, F.S., to establish a CMR program within the DOC with the purpose of:
e Determining whether release is appropriate for eligible inmates;

e Supervising the released inmates; and

e Conducting revocation hearings.

The CMR program established within the DOC retains similarities to the program currently in
existence within the FCOR, including that the CMR program must include a panel of at least
three people. The members of the panel are appointed by the secretary or his or her designee for
the purpose of determining the appropriateness of CMR and conducting revocation hearings on
the inmate releases.

Eligibility Criteria

The bill provides that an inmate is eligible for consideration for release under the CMR program
when the inmate, because of an existing medical or physical condition, is determined by the
DOC to be an inmate with a debilitating illness, a permanently incapacitated inmate, or a
terminally ill inmate. The bill provides definitions for such terms, including:

e “Inmate with a debilitating illness,” which means an inmate who is determined to be
suffering from a significant terminal or nonterminal condition, disease, or syndrome that has
rendered the inmate so physically or cognitively impaired, debilitated, or incapacitated as to
create a reasonable probability that the inmate does not constitute a danger to herself or
himself or to others.

e “Permanently incapacitated inmate,” which means an inmate who has a condition caused by
injury, disease, or illness which, to a reasonable degree of medical certainty, renders the
inmate permanently and irreversibly physically incapacitated to the extent that the inmate
does not constitute a danger to herself or himself or to others.

e “Terminally ill inmate,” which means an inmate who has a condition caused by injury,
disease, or illness that, to a reasonable degree of medical certainty, renders the inmate

40 Section 944.275(2)(a), F.S.

41 Section 944.275(3)(a), F.S.

42 1d. See also s. 944.275(4)(b), F.S.
43 Section 944.28(1), F.S.
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terminally ill to the extent that there can be no recovery, death is expected within 12 months,
and the inmate does not constitute a danger to herself or himself or to others.

Referral Process

The bill requires that any inmate in the custody of the DOC who meets one or more of the
eligibility requirements must be considered for CMR. However, the authority to grant CMR rests
solely with the DOC, as it currently does with the FCOR. Additionally, the bill provides that an
inmate does not have a right to release or to a medical evaluation to determine eligibility for
release on CMR pursuant to s. 945.0911, F.S.

The bill requires the DOC to identify inmates who may be eligible for CMR based upon
available medical information and authorizes the DOC to require additional medical evidence,
including examinations of the inmate, or any other additional investigations it deems necessary
for determining the appropriateness of the eligible inmate’s release.

Upon an inmate’s identification as potentially eligible for release on CMR, the DOC must refer
such inmate to the three-member panel described above for review and determination of release.

The bill requires the DOC to provide notice to a victim of the inmate’s referral to the panel
immediately upon identification of the inmate as potentially eligible for release on CMR if the
case that resulted in the inmate’s commitment to the DOC involved a victim and such victim
specifically requested notification pursuant to Art. 1, s. 16, of the Florida Constitution.
Additionally, the victim must be afforded the right to be heard regarding the release of the
inmate.

Determination of Release

The bill requires the three-member panel established in s. 945.0911(1), F.S., to conduct a hearing
within 45 days after receiving the referral to determine whether CMR is appropriate for the
inmate. Before the hearing, the director of inmate health services or his or her designee must
review any relevant information, including, but not limited to, medical evidence, and provide the
panel with a recommendation regarding the appropriateness of releasing the inmate on CMR. A
majority of the panel members must agree that release on CMR is appropriate for the inmate.

An inmate who is denied CMR by the three-member panel is able to have the decision reviewed.
The bill provides that the DOC’s general counsel and chief medical officer must review the
decision of the three-member panel and make a recommendation to the secretary. The secretary
must review all relevant information and make a final decision about the appropriateness of the
release on CMR. The bill provides that the appeal decision of the secretary is a final
administrative decision not subject to appeal.

Additionally, an inmate who is denied CMR may be subsequently reconsidered for such release
in a manner prescribed by department rule.
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Release Conditions

The bill requires that an inmate granted release on CMR be released for a period equal to the

length of time remaining on his or her term of imprisonment on the date the release is granted.

The medical releasee is required to comply with all reasonable conditions of release the DOC

imposes, which must include, at a minimum:

e Periodic medical evaluations at intervals determined by the DOC at the time of release.

e Supervision by an officer trained to handle special offender caseloads.

e Active electronic monitoring, if such monitoring is determined to be necessary to ensure the
safety of the public and the releasee’s compliance with release conditions.

e Any conditions of community control provided for in s. 948.101, F.S.4

e Any other conditions the DOC deems appropriate to ensure the safety of the community and
compliance by the medical releasee.

The bill provides that a medical releasee is considered to be in the care, custody, supervision, and
control of the DOC and remains eligible to earn or lose gain-time in accordance with s. 944.275,
F.S., and department rule. However, the bill clarifies that the medical releasee may not be
counted in the prison system population, and the medical releasee’s approved community-based
housing location may not be counted in the capacity figures for the prison system.

Revocation of CMR Release and Recommitment to the DOC

The bill establishes a process for the revocation of CMR that very closely parallels current law

and for which may be based on two circumstances, including the:

e Discovery that the medical or physical condition of the medical releasee has improved to the
extent that she or he would no longer be eligible for release on CMR; or

e Violation of any release conditions the DOC establishes, including, but not limited to, a new
violation of law.

Revocation Based on Medical or Physical Improvement

When the basis of the revocation proceedings are based on an improved medical or physical

condition of the medical releasee, the bill authorizes the DOC to:

e Order that the medical releasee be returned to the custody of the DOC for a CMR revocation
hearing, as prescribed by rule; or

e Allow the medical releasee to remain in the community pending the revocation hearing.

The revocation hearing must be conducted by the three-member panel discussed above and a
majority of the panel members must agree that revocation is appropriate for the medical
releasee’s conditional medical release to be revoked. The bill requires the director of inmate
health services or his or her designee to review any medical evidence pertaining to the medical
releasee and provide the panel with a recommendation regarding the medical releasee’s
improvement and current medical or physical condition.

4 Some examples on community control conditions required under s. 948.101, F.S., include to maintain specified contact
with the parole and probation officer; confinement to an agreed-upon residence during hours away from employment and
public service activities; mandatory public service; and supervision by the DOC by means of an electronic monitoring device
or system.
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A medical releasee whose CMR was revoked due to improvement in his or her medical or
physical condition must serve the balance of his or her sentence with credit for the time served
on CMR and without forfeiture of any gain-time accrued before recommitment. If the medical
releasee whose CMR is revoked due to an improvement in her or his medical or physical
condition would otherwise be eligible for parole or any other release program, the medical
releasee may be considered for such release program pursuant to law.

Revocation Based on Violation of Conditions

The bill provides that CMR may also be revoked for violation of any release conditions the DOC
establishes, including, but not limited to, a new violation of law. In contrast to when a revocation
is based on improved medical or physical condition, if the basis of the violation of release
conditions is related to a new violation of law, the medical releasee must be detained without
bond until his or her initial appearance at which a judicial determination of probable cause is
made.

If the judge determines that there was no probable cause for the arrest, the medical releasee may
be released. If the judge determines that there was probable cause for the arrest, the judge’s
probable cause determination also constitutes reasonable grounds to believe that the medical
releasee violated the conditions of the CMR release.

The bill requires the DOC to order that the medical releasee subject to revocation for a violation
of conditions be returned to the custody of the DOC for a CMR revocation hearing as prescribed
by rule. A majority of the panel members must agree that revocation is appropriate for the
medical releasee’s CMR to be revoked.

The bill provides that a medical releasee who has his or her CMR revoked due to a violation of
conditions must serve the balance of his or her sentence with credit for the actual time served on
CMR. Additionally, the medical releasee’s gain-time accrued before recommitment may be
forfeited pursuant to s. 944.28(1), F.S. If the medical releasee’s whose CMR is revoked would
otherwise be eligible for parole or any other release program, he or she may be considered for
such release program pursuant to law.

Revocation Hearing Process

If the medical releasee subject to revocation elects to proceed with a hearing, the medical
releasee must be informed orally and in writing of certain rights, including the releasee’s:
e Alleged violation with which he or she is charged.
e Rightto:

o Be represented by counsel.*
Be heard in person.
Secure, present, and compel the attendance of witnesses relevant to the proceeding.
Produce documents on his or her own behalf.
Access all evidence used against the releasee and confront and cross-examine adverse
witnesses.

0 O O O

45 However, this bill explicitly provides that this does not create a right to publicly funded legal counsel.
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o Waive the hearing.

Review Process of Revocation Determination

The bill authorizes a medical releasee whose release is revoked based on either basis to have the
revocation decision reviewed. The bill requires the DOC’s general counsel to review the
revocation decision and make a recommendation to the secretary. The secretary must review all
relevant information and make a final decision about the appropriateness of the revocation of
CMR. In addition to the review by the general counsel, the chief medical officer must also
review the revocation decision and make a recommendation to the secretary when the basis is
due to an improved medical or physical condition.

The bill provides that any decision of the secretary related to a revocation decision is a final
administrative decision not subject to appeal.

The bill authorizes the DOC to adopt rules as necessary to implement the act.

The bill amends ss. 316.1935, 775.084, 775.087, 784.07, 790.235, 794.0115, 893.135, 921.0024,
944.605, 944.70, 947.13, and 947.141, F.S., conforming these provisions to changes made by the
act.

The bill is effective October 1, 2020.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None Identified.
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V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Impact Conference (CJIC) has not reviewed the bill at this time.
However, the CJIC heard SB 1334 (2019), which expanded the definitions of CMR
eligibility in a manner similar to the bill and the CJIC found that this expansion would
result in a negative significant prison bed impact (i.e. a decrease of more than 25 prison
beds).*® Additionally, the bill will likely result in a reduction in the associated inmate
healthcare costs.

The bill removes any role of determining the appropriateness of an inmate’s release on
CMR from the FCOR and places such comparable duties within the DOC. As a result, the
bill will likely result in a workload and cost shift from the FCOR to the DOC.
Additionally, to the extent that the establishment of such program with the DOC results
in a workload and fiscal impact greater than currently expended within the FCOR, then
the bill could result in a negative indeterminate fiscal impact. However, the DOC
currently performs the initial determination of eligibility and therefore will likely not
experience an increased workload related to that portion of the newly-established CMR
program within the DOC.

Additionally, the DOC is the primary health care provider for any inmates in its custody
and as a result, the DOC has many necessary medical records in its possession for making
determinations of the appropriateness of release on CMR. Additionally, the DOC has
staff whose primary function is to monitor persons who have been convicted of criminal
acts in violation of Florida law. To the extent that requiring the DOC to conduct the
entire process of determining the appropriateness of an inmate’s release on CMR and
subsequent supervision of the medical releasee results in a costs savings and efficiencies,
the bill will likely result in a reduced workload and cost savings to the state.

VI. Technical Deficiencies:

Lines 191 and 229: These sentences provide that a majority of the three-member panel must
agree to the revocation of a medical releasee’s CMR. However, the sentence is a fragment and
therefore the provision is not clear.

46 The CJIC, Impact Conference Results for CS/SB 1334 (2019), available at
http://edr.state.fl.us/Content/conferences/criminaljusticeimpact/CSSB1334.pdf (last visited November 6, 2019).
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VII.

VIII.

Lines 250-262: This portion of the bill provides certain rights to a medical releasee who elects to
have a revocation hearing. However, the language as drafted does not accurately describe the
rights for medical releasee’s who are seeking a hearing based on a revocation of CMR due to an
improved medical or physical condition.

Related Issues:

None.

Statutes Affected:

The bill creates section 945.0911 of the Florida Statutes.
The bill repeals section 947.149 of the Florida Statutes.

The bill amends the following sections of the Florida Statutes: 316.1935, 775.084, 775.087,
784.07, 790.235, 794.0115, 893.135, 921.0024, 944.605, 944.70, 947.13, and 947.141.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




