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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 884 revises the definition of “law enforcement officer” and “correctional officer” to
include those officers employed part time for the purposes of misconduct review proceedings
under part VI of chapter 112, Florida Statutes. Part VI of chapter 112, Florida Statutes, is
commonly referred to as the Law Enforcement Officers’ (LEO) Bill of Rights and affords certain
rights and privileges for law enforcement officers and correctional officers.

The bill clarifies that regardless of the allegation’s origin, if the investigation of an allegation is
not completed within 180 days after the date the agency receives notice of the allegation, an
agency may not undertake any disciplinary action against a law enforcement officer or
correctional officer. The bill also clarifies that regardiess of the allegation’s origin, if the agency
determines that disciplinary action is appropriate, it must give notice to the law enforcement
officer or correctional officer within 180 days after the agency received notice of the alleged
misconduct. The bill removes language that limited the 180-day period provision to external
complaints.

The bill also allows an agency head or the agency head’s designee to request a sworn or certified
investigator from a separate law enforcement or correctional agency to conduct an investigation
when:

e A conflict is identified with the employing agency

e The employing agency does not have an investigator trained to conduct the investigations, or
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e The agency’s investigator is the subject of, or a witness in, the investigation and the agency
has any combination of 35 or fewer law enforcement officers or correctional officers.

The employing agency must document the conflict, and upon completion of the investigation, the
investigator must present the findings without a disciplinary recommendation to the employing
agency.

The bill provides an appropriation. See Section V.
The bill is effective July 1, 2020.
Il. Present Situation:
Law Enforcement Officers’ Bill of Rights; Generally

Section 112.532, F.S., commonly known as the Law Enforcement Officers’ (LEO) Bill of
Rights,! affords law enforcement officers and correctional officers various rights and privileges
when a law enforcement officer or a correctional officer is under investigation and subject to
interrogation for a reason which could lead to disciplinary action, suspension, demotion, or
dismissal. In general, the LEO Bill of Rights includes:

e The right to be informed of the nature of the investigation and the evidence against the law
enforcement officer or correctional officer before any interrogation;

The right to counsel during any interrogation;

The right to be notified of the reasons for any disciplinary action before it is imposed:;

The right to a transcript of any interrogation;

The right to a complete copy of the investigatory file; and

The right to address the findings in the investigatory report with the agency before the
disciplinary action is imposed.?

Additionally, the LEO Bill of Rights prescribes the conditions under which any interrogation of
the officer must be conducted, including limitations on the time, place, manner, and length of the
interrogation, and restrictions on the interrogation techniques.®

Section 112.531(1), F.S., defines “law enforcement officer” as any person, other than a chief of
police, who is employed full time by any municipality or the state or any political subdivision
thereof and whose primary responsibility is the prevention and detection of crime or the
enforcement of the penal, traffic, or highway laws of this state. The term includes any person
who is appointed by the sheriff as a deputy sheriff.

Section 112.531(2), F.S., defines “correctional officer” as any person, other than a warden, who
is appointed or employed full time by the state or any political subdivision thereof whose
primary responsibility is the supervision, protection, care, custody, or control of inmates within a

! Fraternal Order of Police, Gator Lodge 67 v. City of Gainesville, 148 So.3d 798 (Fla. 1st DCA 2014).
2 Section 112.532(1)(d), (1)(9), (L)(i), (4)(a), and (4)(b), F.S.
3 Section 112.532(1)(a), (1)(b), (1)(c), (1)(e), and (1)(f), F.S.
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correctional institution. The term includes correctional probation officers. The term does not
include any secretarial, clerical, or professionally trained personnel.

Limitations Period for Disciplinary Actions

Section 112.532(6), F.S., provides that disciplinary action, suspension, demotion, or dismissal
may not be undertaken by an agency against a law enforcement officer or correctional officer for
any act, omission, or other allegation of misconduct if the investigation of the allegation is not
completed within 180 days after the date the agency receives notice of the allegation by a person
authorized by the agency to initiate an investigation of the misconduct.

In Fraternal Order of Police, Gator Lodge 67 v. City of Gainesville, the First District Court of
Appeals reviewed an agency’s disciplinary action against a law enforcement officer where the
investigation exceeded 180 days after an internal complaint was made.* The court found the
current language of the 180-day period provision excludes those complaints that originate
internally.® The court adopted its prior interpretation of the statute, reasoning that because the
period is triggered by the agency’s receipt of a complaint, the complaint would need to come
from a person outside the agency for the 180-day provision to apply.®

If the agency determines that disciplinary action is appropriate, it must complete its investigation
and give notice in writing to the law enforcement officer or correctional officer of its intent to
proceed with disciplinary action. Notice to the officer must be provided within 180 days after the
date the agency received notice of the alleged misconduct. The running of the limitations period
may be tolled or extended under certain circumstances.’

Compliance Review Procedures

Section 112.534, F.S., provides review procedures and remedial measures if any law
enforcement agency or correctional agency, including investigators in its internal affairs or
professional standards division, or an assigned investigating supervisor, intentionally fails to
comply with the requirements of the LEO Bill of Rights. The law enforcement officer or
correctional officer® is required to advise the investigator of the intentional violation of the LEO
Bill of Rights alleged.® If the investigator fails to cure the violation or continues the violation
after being notified by the officer, the officer must request the agency head or his or her designee

4 Supran. 1.

S1d.

6 1d. See McQuade v. Department of Corrections, 51 So.3d 489 (Fla. 1st DCA 2010). See also Migliore v. City of Lauderhill,
415 So.2d 62 (Fla. 4th DCA 1982), approved, 431 So.2d 986 (Fla. 1983).

7 The running limitations period may be tolled for a period specified in a written waiver of the limitation by the law
enforcement officer or correctional officer; must be tolled during the time that any criminal investigation or prosecution is
pending in connection with the act, omission, or other allegation of misconduct; must be tolled if the investigation involves
an officer who is incapacitated or otherwise unavailable; may be extended during a multijurisdictional investigation to
facilitate coordination with other agencies involved; may be tolled for certain emergencies or natural disasters; and must be
tolled during the time that the officer’s compliance hearing proceeding is continuing beginning with the filing of the notice of
violation and a request for a hearing and ending with the written determination of the compliance review panel or upon the
violation being remedied by the agency. Section 112.532(6), F.S.

8 For purposes of s. 112.534, F.S., “law enforcement officer” and “correctional officer” includes the officer’s representative
or legal counsel until such point that a compliance review hearing is commenced. Section 112.534(1), F.S.

% Section 112.534(1)(a), F.S.
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be informed of the alleged intentional violation.® Once this request is made, the interview of the
officer must cease.!* Thereafter, a written notice of violation and request for a compliance review
hearing must be filed within 3 working days with the agency head or designee, which must
contain sufficient information to identify the alleged intentional violation of the LEO Bill of
Rights.!2

Unless otherwise remedied by the agency before the hearing, a compliance review hearing must
be conducted within 10 working days after the request for a compliance review hearing is filed.!3
An officer under investigation for a disciplinary matter is entitled to a compliance review hearing
to review alleged violations of the LEO Bill of Rights, regardless of the source of the complaint
that led to the investigation.* The compliance review panel®® reviews the circumstances and
facts surrounding the alleged intentional violation and must determine whether or not the
investigator or agency intentionally violated the requirements of the LEO Bill of Rights.®

A compliance review hearing is not available to review violations occurring after the
investigation is complete.l’ If an alleged violation is sustained by the compliance review panel,

s. 112.534(1)(g), F.S., provides for a limited remedial measure of such violation: the agency head
must immediately remove the investigator from any further involvements with the investigation
of the office.1® 1°

Il. Effect of Proposed Changes:

The bill revises the definition of “law enforcement officer” and “correctional officer” to include
those officers employed part time for the purposes of misconduct review proceedings under
part VI of ch. 112, F.S.

Currently, complaints that originate internally are not subject to the provision that requires
investigations to be completed within the 180-day time period. The bill clarifies that regardless
of the origin of the allegation or complaint, if the investigation of an allegation or complaint is

10 Section 112.534(1)(b), F.S.

111d. Refusal to respond to investigative questions by the officer does not constitute insubordination or any similar type of
policy violation.

12 Section 112.534(1)(c), F.S.

13 An alternate date may be chosen by mutual agreement of the officer and agency or for extraordinary reasons. Section
112.534(1)(d), F.S.

14 Supran. 1.

15 The compliance review panel is made up of three members: one member selected by the agency head, one member selected
by the officer filing the request, and a third member to be selected by the other two members. These members must be active
law enforcement or correctional officers from the same law enforcement discipline as the officer filing the request. The panel
may be selected from any state, county, or municipal agency within the county in which the officer works. Section
112.534(1)(d), F.S.

16 Section 112.534(1)(e), F.S.

17 Supran. 1.

18 Additionally, the agency head must direct an investigation to be initiated against the investigator determined to have
intentionally violated the agency disciplinary action procedures under this part. If that investigation is sustained, the sustained
allegations against the investigator shall be forwarded to the Criminal Justice Standards and Training Commission for review
as an act of official misconduct or misuse of position. Section 112.534(1)(g), F.S.

19 Supra n. 1. In Fraternal Order of Police, the First District Court of Appeal described the exclusive purpose of the
compliance review hearing as a remedy to violations of the LEO Bill of Rights occurring during the investigation, not a
name-clearing hearing, by relying on this limited remedy.
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not completed within 180 days after the date the agency receives notice of the allegation or
complaint, an agency may not undertake any disciplinary action against a law enforcement
officer or correctional officer. The bill also clarifies that regardless of the origin of the allegation
or complaint, if the agency determines that disciplinary action is appropriate, it must give notice
to the law enforcement officer or correctional officer within 180 days after the agency received
notice of the alleged misconduct. The bill changes language that limited the 180-day period
provision to external complaints.

The bill amends s. 112.533, F.S., notwithstanding any other provision of that section or any

provisions in a collective bargaining agreement, to allow an agency head or the agency head’s

designee to request a sworn or certified investigator from a separate law enforcement or

correctional agency to conduct an investigation when:

e A conflict is identified with the employing agency,

e The employing agency does not have an investigator trained to conduct the investigations, or

e The agency’s investigator is the subject of, or a witness in, the investigation and the agency
has any combination of 35 or fewer law enforcement officers or correctional officers.

The employing agency must document the conflict, and upon completion of the investigation, the
investigator must present the findings without a disciplinary recommendation to the employing
agency.

The bill provides an appropriation of $3,197,069 in recurring funds and $194,876 in
nonrecurring funds from General Revenue to the DOC, and 44 FTE positions with salary rate of
1,824,002.

The bill is effective July 1, 2020.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None identified.
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V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill expands the requirement for all law enforcement and correctional agencies to
comply with the LEO Bill of Rights to include part time law enforcement officers and
correctional officers under investigation and subject to interrogation that could lead to
disciplinary action. The bill also requires investigations of allegations or complaints
raised internally and externally to be completed within 180 days; currently only
externally-generated allegations must be investigated within 180 days. The fiscal impact
on these agencies will vary based on the number of part time officers employed and
frequency of complaints raised internally.

The Department of Highway Safety and Motor Vehicles reports that the bill does not
appear to have any fiscal impact on the department.?°

The Department of Corrections reports that most allegations against correctional officers
are raised internally. Therefore, the bill will significantly impact the resources necessary
to conduct the investigations within the required timeframe.21 The DOC indicates that
this bill will require a 43 percent increase in investigative staff within their Office of
Inspector General.?? The committee substitute provides an appropriation of $3,197,069 in
recurring funds and $194,876 in nonrecurring funds from General Revenue to the DOC,
and 44 FTE positions with salary rate of 1,824,002 as follows.

20 The DHSMV, 2020 Agency Analysis for SB 884, p. 3, December 18, 2019 (on file with the Senate Criminal Justice
Committee).

2L E-mail received from the Department of Corrections, to committee staff (January 10, 2020) (on file with the Senate
Criminal Justice Committee).

22 The DOC, 2020 Agency Analysis for SB 884, p. 4, January 13, 2020.
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VI.

VII.

VIII.

Class Title Salary & Benefits | FTE Year 1 Annual Costs
Inspector - DC $68,145 | 37 $2,521,365
Operations & Mgmt Const I-SES $60,657 2 $121,314
Human Resources Consultant-SES $79,650 1 $79,650
Human Resource Analyst-SES $72,692 2 $145,384
Human Resource Specialist-SES $62,256 $124,512
Total Salaries & Benefits 44 $2,992,225
Expense and Other
Recurring expense-Professional $3,378 $148,632
Non-recurring expense-
Professional $4,429 $194,876
Human Resource Services $329 $14,476
Salary incentive (if applicable) $1,128 $41,736
Total Expense and Other $399,720
Total 44 $3,391,945
Recurring GR $3,197,069
Non-recurring $194,876

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 112.531 and
112.532.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Appropriations on February 27, 2020:
The committee substitute:
Removed the provision that allowed a law enforcement officer or correctional officer
to file for injunctive relief in certain situations.
Amends s. 112.533, F.S., notwithstanding any other provision of that section or any
provisions in a collective bargaining agreement, to allow an agency head or the
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agency head’s designee to request a sworn or certified investigator from a separate

law enforcement or correctional agency to conduct an investigation when:

o A conflict is identified with the employing agency,

o The employing agency does not have an investigator trained to conduct the
investigations, or

o The agency’s investigator is the subject of, or a witness in, the investigation and
the agency has any combination of 35 or fewer law enforcement officers or
correctional officers.

e Requires the employing agency to document the conflict, and upon completion of the
investigation, the investigator must present the findings without a disciplinary
recommendation to the employing agency.

The committee substitute provides an appropriation of $3,197,069 in recurring funds and
$194,876 in nonrecurring funds from General Revenue to the DOC, and 44 FTE positions
with salary rate of 1,824,002.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




