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l. Summary:

The committee substitute provides changes to the workers compensation system that are
designed to expedite the dispute resolution process, provide greater enforcement authority for the
Divison of Workers Compensation to enforce exemption and coverage requirements of ch. 440,
F.S., and reduce cogts for the overal administration of the workers compensation system. The
falowing isasummary of the dgnificant provisons of the hill:

Informal Dispute Resolution

1.

2.

Eliminates the request for assistance process in order to expedite the resolution
process.

Authorizes the Divison of Workers Compensation to contact the injured worker or
the workers' representative directly upon receipt of the notice of injury or death to
provide information and facilitate resolution.

Formal Dispute Resolution

1.

Revises the statutory dispute resolution time line in order to expedite the process. For
example, amediation conference would be required to be held within 40 days after
the receipt of the petition for benefits. Currently, the average number of days between
the receipt of the petition of benefits and the scheduled mediation conferenceis 124
days. The bill would aso require that all find hearings be held within 210 days after
receipt of the petition. Last year, the find hearing was generdly held, on average,
within 222 days after receipt of the petition for benefits.

Authorizes the use of private mediation prior, a the carrier’ s expense, prior to the
date of mandatory mediation in order to expedite the resolution process.

Requires use of expedited hearing for claims relaing to determination of pay or
clamsfor $5,000 or less for medica benefits only.
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4. Limitsthe conditions in which a continuance for a mediation conference may be
granted by ajudge of compensation clams to circumstances beyond the party’s
control and requires that any order granting a continuance must set forth the date of
the rescheduled mediation. Provides that a mediation conference cannot be used
soley for the purpose of mediating attorney’ s fees.

5. Authorizes the judge of compensation clamsto dismiss claims that have been
inactive for the previous 12 months unless good cause is shown.

6. Edablishes mandatory appellate mediation. Parties would be required to hold a
mediation conference, & the carrier’ s expense, within 60 days after thefiling of the
notice of apped of afina order of ajudge of compensation clams. The mediation
must be held within 90 days of thefiling of the gppedl.

Exemptions From Workers Compensation Coverage

1. Revisesthe exemption criteriafor businesses primarily engaged in the congtruction
industry by diminating exemptions for persons engaged in commercid congruction.
For any commercia congtruction job-site estimated to be valued at $250,000 or
greater, a person who is actively engaged in the congtruction industry would not be
conddered an independent contractor and would be either an employer or employee
and would not be exempt from the coverage requirements of chapter 440, F.S.
Exemptions would continue to be available to persons primarily engaged in
residential congtruction.

2. Provides greater enforcement tools for the Division of Workers Compensation.
Persons claiming an exemption would be required to maintain certain business
records and to provide such records to the division upon request. If such records were
not produced within three business days, the division would be authorized to issue a
stop-work order. The divison would be required to issue a stop-work order within 72
hours of making a determination that a person failed to secure compensation
coverage, as required by law. The division would be required, rather than alowed, to
assess a pendty in the amount of the premium evaded or up to twice the amount of
the premium evaded, or $1,000, whichever is greater, against employersthat failed to
Secure compensation, as required by ch. 440, F.S.

Compliance and Enfor cement Provisons

The bill revises reward digibility requirements for the Anti- Fraud Reward Program of the
Department of Insurance in order to encourage greater participation in the program. The
department would be authorized to provide areward of up to $25,000 to persons providing
information to the department which leads to the arrest and conviction of persons committing
insurance fraud. An employer would be required to post a notice informing employees of the
Anti- Fraud Reward Program, for information leading to the arrest and conviction of persons
committing insurance fraud, including employers who illegdly fail to obtain workers
compensation coverage.

The committee subgtitute al so revises disclosures on the insurance application form and revises
auditing provisons for carriers. The committee subgtitute provides that an insurance carriers that
fail to comply with current auditing requirements, including mandatory annud audits for
construction employers above a certain premium, would be consdered a violation of the
Insurance Code and subject to a mandatory fine of at least $1,000 for each instance of
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noncompliance. The committee substitute also requires that an gpplication for coverage contain a
sworn statement from the agent attesting that the agent explained to the employer or officer the
classfication codes that are used.

This bill substantially amends the following sections of the Horida Statutes: 440.02, 440.05,
440.10, 440.103, 440.107, 440.191, 440.25, 440.271, 440.381, 440.40, 440.45, 489.114, 489.510,
and 626.9892.

Il. Present Situation:

In recent years, many stakeholders in the workers: compensation system have contended that
Florida has the highest premiums rates for workers compensation insurance in the country,
while its benefits are among the lowest. In the last 2 years, FHorida has been recognized by
independent studies as having the highest or second highest rates (2001) countrywide. Florida
was noted as having the highest workers' compensation premium rates of al 50 satesin the
Oregon Workers Compensation Premium Rate Ranking Calendar Y ear 2000 published by the
State of Oregon Department of Consumer and Business Services.

Administration of the Workers Compensation System In Florida

Pursuant to s. 440.015, F.S,, the Division of Workers Compensation, within the Department of
Labor and Employment Security, is charged with administering the Workers Compensation Law
in amanner that facilitates the salf-execution of the system and the process of ensuring a prompt
and cost-effective ddivery of payments.

The Divison of Workers Compensation is primarily funded through assessments on insurance
companies, saif-insurance funds, assessable mutua companies, the Workers: Compensation Joint
Underwriting Association, and salf-insurers. The assessments are deposited into the Workers
Compensation Adminigtration Trust Fund. Entities are aso subject to a4.52 percent assessment
that is used to finance the Specid Disability Trust Fund. The Workers Compensation
Adminigration Trust Fund assessment on net premiums collected, or net premiums imputed for
sdf-insurers, may not exceed 4 percent, under the provisons of s. 440.51, F.S.

The Formal Dispute Resolution Process—Office of the Judges of Compensation Claims

The Office of the Judges of Compensation Claimsis responsible for hearing and resolving
disputed workers compensation issues under the authority of ch. 440, F.S. In 2001, legidation
was enacted that transferred the workers' compensation hearings function, as a separate budget
entity, from the Department of Labor and Employment Security to the Divison of
Adminigrative Hearings within the Department of Management Services, effective October 1,
2001 (ch. 2001-91, L.O.F.).

Once an employee has exhausted the informa dispute resolution process, the employee may file
apetition for benefits with the Office of the Judges of Compensation Clamsin Talahassee, the
employer and the employer’ s carrier. [s. 440.192, F.S]] If the petition isnot dismissed, it is
referred to the appropriate digtrict office. Presently, there are 17 digtrict offices. Section 440.25,
F.S., requires a mediation conference to be held within 21 days after a petition for benefitsis
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filed with the division. If the issues are not resolved within 10 days following the
commencement of the mediation, the judge is required to hold a pretrid hearing.

At the pretria hearing, the judge sets a date for the final hearing that alows the parties at least 30
daysto conduct discovery, unless the parties consent to an earlier hearing date. The find hearing
is required to be held and concluded within 45 days after the pretrid, unless the judge of
compensation claims grants a continuance. According to the Office of the Judges of
Compensation Claims, the average number of days from the date of receipt of the petition to the
find digpogtion (find merit, settlement, or Stipulation) is 245 days.

Medical Cost Containment and the Regulation of Managed Care Arrangements

The Agency for Hedlth Care Adminigration is responsble for authorizing carriersto offer or

utilize aworker's compensation managed care arrangement, if the carrier meets the conditions of

S. 440.134, F.S., and regulates workers compensation managed care arrangements. As part of the
1993 Act, workers compensation managed care arrangements were authorized for the ddivery

of medica benefits, and mandated in 1997. However, employers are dlowed to “opt-out” from
managed care, effective October 1, 2001.

The three-member pand, conssting of the Insurance Commissioner or his designee, and two
members appointed by the Governor is charged with the responsbility for determining statewide
schedules of maximum reimbursement alowances for medicaly necessary trestment, care, and
attendance provided by physicians and hospitals. The maximum percentage of increasein the
individua reimbursement schedule is capped at the percentage of increase in the Consumer Price
Index for the prior year. Rembursements for dl fees and other charges for medica trestment
cannot exceed the amounts provided by the maximum rembursement alowance agpproved by the
three-member pand and developed and adopted by rule by the Division of Workers
Compensation. [s. 440.13 (12), F.S] Individua physicians are required to be reimbursed at the
usua and customary charge, the agreed-upon contractua amount, or the maximum
reimbursement allowance, whichever isless. Inpatient hospital care is reimbursed on a per diem
basis and outpatient hospita careisreimbursed a 75 percent of the usua and customary rate.

Recently, the Workers Compensation Research Ingtitute (WCRI) released areport entitled,
Benchmarking Florida’s Workers' Compensation Medical Fee Schedules (September 2001) that
compared Florida' s fee schedule to other large states and southern States, the Medicare fee

schedule in Florida, and the Florida fee schedule implemented September 30, 2001. The report

aso benchmarked hospital reimbursementsin Florida with other states. Florida's medica fees

were compared with California, Connecticut, Georgia, Louisana, Massachusetts, Minnesota,
Missssppi, New York, North Caroling, Pennsylvania, South Carolina, and Texas. The following
mgor findings were noted by WCRI:

1. TheHoridafee schedule that was in effect prior to September 30, 2001, was sgnificantly
lower than neighboring states and large states evauated. The fee schedule amounts
(overal and for each mgjor medica service group) are either the lowest or among the
lowest in the United States.

2. The new fee schedule, which became effective September 30, 2001, will lower fees
overdl by 2 percent on average. Horida had the second lowest fee schedule among the
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eight larger gates (California, Connecticut, Massachusetts, Minnesota, New Y ork,
Pennsylvania, and Texas) evauated. Massachusetts had the lowest fee schedule of the
eight states primarily due to the rdaively low surgery reimbursement rates,

3. Onaverage, Florida s fee scheduleis equa to those prescribed by the Medicare fee
schedule (2000 edition). The report noted that Florida reimbursements for certain
categories, such as evauation and management (- 37 percent) and radiology (-19 percent)
are sgnificantly lower than the Medicare fee schedule. In contrast, surgery fees were 14
percent above the Medicare fee schedule.

4. The average payments per service paid to Florida hospitals were generdly the highest of
the eight large states and as much as five times higher than the F orida fee schedule
amounts authorized for non-hospital providers for smilar services. The average fees paid
to hospitals also increased by 13 percent per year for injuries incurred during the period
of 1996-98.

The Forida Legidature recently enacted legidation (2001-91, L.O.F.) that alows employersto
opt-out of managed care arrangements for the delivery of medica care and services. The
legidation dso dlowsinjured workers one change in physician during the course of treatment
for one accident. The “opt-out” provision was driven by concerns regarding additiona
adminigrative cogts, litigation expense, and delays in providing care that were attributed to
ddivering medicd care through managed care arrangements.

General Overview of Workers Compensation Benefitsin Florida

Chapter 440, F.S., generdly requires that employers/carriers provide benefits (medicd and
indemnity) to aworker who isinjured due to an accident arising out of and during the course of
employment. The types of injury include: first aid, medicd only, lost time, and death. Medical-
only injuries require medicd trestment only and the loss of time from work islessthan 7 days.
Logt time cases are the result of an employee missing 7 or more days of work.

Medical Benefits

The delivery of medica benefits can be provided to employees through a managed care or non
managed care system, at the option of the employer, effective October 1, 2001. Both ddivery
systems dlow for one change in physician. [ss. 440.13(2) and 440.134(10), F.S.] The Agency for
Hedth Care Adminidtration recently determined that the “opt-out” provison “...effected a
prospective only substantive amendment” to the law. The agency also stated that the
determination of whether the “opt-out” provison for employersis a substantive change in law
that applies only to dates of accident after October 1, 2001, or aprocedura change which would
apply to dl persons, regardless of the date of injury, would be determined by ajudge of
compensation clams by evauating the insurance policy/contract in effect a the time of the

injury. The agency dso stated, “If the policy/contract in effect at the time of injury specifies that
managed care shall be used. ..then...the JCC mugt so hold true.” Therefore, employers may not
be alowed to “opt-out” of managed care for employees injured prior to October 1, 2001, which
may require employers to maintain two different methods for the ddlivery of medica benefits.

I ndemnity Benefits
Florida provides the following types of indemnity benefits. permanent total, temporary totd,
temporary partid, imparment income benefits, and death benefits. Benefits are contingent upon
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the date of the accident, the employee’ s wages for the previous 13 weeks (which determines the
average weekly wage), and the compensation rate (which is calculated at 66 2/3 percent of the
average weekly wage and subject to a maximum rate of 100 percent of the Statewide average
weekly wage).

Permanent Total Disability Benefits

Only a catastrophic injury, in the absence of conclusive proof of a substantia earning capacity,
condtitutes permanent totd disability. Permanent totd disability is determined a maximum
medica improvement, based upon reasonable medical probability that no further medical
improvement can reasonably be anticipated. It is alifetime benefit calculated at 66 2/3 percent of
the average weekly wage, subject to a maximum compensation rate. In addition, a personwill
receive an annua supplementa income benefit equal to 5 percent per year of the disability
paymen.

Temporary Total Disability Benefits

Temporary total benefits are paid at 66 2/3 percent of the average weekly wage and cease at 104
weeks or upon maximum medica improvement, whichever occurs first. Permanent impairment
benefits are determined upon the cessation of temporary total benefits.

Permanent Impair ment Disability Benefits

Impairment income benefits occur a maximum medica improvement or the expiration of
temporary benefits, whichever occurs earlier and continues until the earlier of the expiration of a
period computed at arate of 3 percent for each percentage point of impairment or the degth of
the employee. Determination of permanent impairment is based on a physician’s objective
findingsand is paid a 50 percent of the compensation rate (or approximately 33 percent of the
average weekly wage). Supplementa benefits provide a second tier of benefits for employees
with impairment ratings in excess of 20 percent who have not returned to work or are earning
less than 80 percent of the employee' s pre-injury average weekly wage as aresult of the
employee’ simpairment, and where the employee has not returned to work, the employee hasin
good faith attempted to return to work. Supplementa benefits are payable at the rate of 80
percent of the difference between 80 percent of the employee’ s pre-injury average weekly wages
and the weekly wages the employee has earned during the specified reporting period.

[s. 440.15(3), F.S]

Temporary Partial Disability Benefits

Temporary partial compensation is equal to 80 percent of the difference between 80 percent of
the average weekly wage and the sdlary or wages the employee is able to earn; however, the
payment is capped at 66 2/3 percent of the employee' s average weekly wage at the time of the
injury. Benefits cease after 104 weeks.

Attorney’s Feesand Litigation Expense

In Horida, the judges of compensation claims use athree-tier fee schedule to award attorney’s
fees based upon the amount of benefits secured. Generaly, the fees must equal 20 percent of the
first $5,000 of the benefits secured, 15 percent of the next $5,000 of the amount of benefits
secured, 10 percent of the remaining amount of the benefits secured and to be provided during
thefirst 10 years, and 5 percent of the benefits secured after 10 years.
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However, the judge of compensation claims does have the discretion to increase or decrease the
attorney’ s fees, without any dollar limitation, based on the following factors: 1) time and labor
involved; 2) fee cusomarily charged in the locdity for smilar services, 3) amount involved in
controversy and the benefits resulting; 4) time limitation imposed by clamant or circumstances;
5) experience, reputation, and the ability of the lawyer; and 6) contingency or certainty of afee.
Generdly, aclamant is responsible for the payment of hisor her atorney’ s fees, except in the
following Stuaions. 1) daimant successfully assartsacdam for medicd only; 2) damant’s
attorney successfully prosecutes aclam previoudy denied by the employer/carrier; 3) clamant
prevails on the issue of compensability previoudy denied by the employer/carrier; and 4)
clamant successfully prevailsin proceedings related to the enforcement of an order or
modification of an order.

Although attorney fees were reduced in 1993, FHorida has seen asgnificant growth in litigation
rates. Defense attorney involvement in Horida has dmost doubled during the period of 1994 -
1998, according to WCRI’s Multistate Comparisons, 1994-1999. In recent years, the Divison of
Workers Compensation has noted that attorneys are involved in filing over 95 percent of the
request for assstance (informa dispute resolution process). In the WCRI comparison with eight
other states, Florida had the highest litigation rates, measured by the percent of clamswith

defense attorney involvement of the eight states and had defense attorney involvement rate of 30
percent, versus 19 percent or lessin the other eight states.

Election of Exemption from Workers Compensation Coverage

Employers are generdly required to provide workers: compensation coverage, unless they obtain
an exemption from coverage. Employers secure workers compensation coverage by purchasing
insurance or meeting the requirements to self-insure.

Corporate officers, partners, and sole proprietors actively engaged in the construction industry
may elect to be exempt from the workers compensation system by filing anotice of ection to
be exempt and providing certain information to the Division of Workers Compensation aong
with a$50 filing fee. No more than three corporate officers of a corporation and three partnersin
a partnership actively engaged in the congtruction indusiry may eect to be exempt.

Upon determining that the requirements for exemption are met, the Divison of Workers
Compensation issues a certificate of election of exemption that isvdid for a2-year period. For
the prior 3 fiscd years, the division has received, on average, 97,383 exemption applications per
year. As of September 11, 2001, the division had issued approximately 134,000 construction
exemptions. Approximately 56 percent of these exemptions were issued to sole proprietorships, 5
percert to partnerships, and the remaining 39 percent to corporations. However, the Divison of
Workers Compensation has the authority to revoke the exemption if the gpplicant does not meet
the requirements for an exemption or if the information isinvaid. For fiscal years 1998-99 and
1999-00, the divison revoked on average, 1,700 construction exemptions per year.

Cos Driversin Florida
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In response to Staff inquiries, the National Council on Compensation Insurers (NCCI) and WCRI
have released reports addressing cost driversin the FHorida sworkers compensation system. The
WCRI issued two reports, one comparing the Florida medica fee schedule with other states and
another report comparing Forida s permanent impairment benefits with other states. In addition,
WCRI has released severd multistate comparisons and Florida specific studiesin the last few
years.

In September 2001, NCCI issued areport entitled, Florida Workers' Compensation-Cost Drivers
Overview. One of the driking fegtures of the current Forida system is the fact that medical costs
condtitute 64.9 percent of the total lossesin Horida (indemnity codts represents the remaining

35.1 percent). In contrast, medicd costs condtitute only 55.8 percent of the countrywide average
costs and indemnity represents the remaining 44.2 percent.

The NCCI report identified three significant cost drivers: 1) high frequency of permanent total
claims 27 per 100,000 workers - three times higher than countrywide, which resultsin the total
costs for Florida's permanent tota claims being more than 2.5 times the countrywide average; 2)
high medica cogts for permanent partia claims - two times higher than countrywide and
increasing a an annud rate of 6.5 percent, and, 3) high medica costs for temporary totd clams-
60 percent higher than countrywide and increasing at an annud rate of 11.2 percent. The WCRI
aso noted similar and additiond findings related to cost driversin Horida. The NCCI report
noted the following cost drivers:

1. Hospital costs. Hospital costs are rdatively high in FHorida according to WCRI
studies. Hospital costs represent amost 50 percent of medical expenditures and
“...thisisadggnificant reason for high medicd costs”

2. Physician costs. Although the fee schedule in Horidais rdatively low in
comparison to other states, NCCI suggested that a high utilization of physician
services was occurring or ardatively expensive mix of procedures were being
provided. According to NCCI, “Florida does not have unusud types of injuries that
would explain the higher cods”

3. Attorney involvement. If atorneys are not involved, the difference in clam costs
between FHorida and countrywide was minimad; however, if atorneys are involved,
the differencein dam sze in Horidaand countrywide is nearly 40 percent. The
report suggested that attorneys might contribute to the frequency of permanent total
clams and to the increased medica services.

The Task Forceon Workers Compensation Administration

During the 2000 Session, the Legidature enacted legidation cresting the Task Force on Workers
Compensation Adminigtration “for the purpose of examining the way in which the workers
compensation system is funded and administered.” The Legidature directed the task force to
submit recommendations concerning the source of system funding, the cost- effective use of

funds, services and functions meriting funding, services and functions housed within the

Divison of Workers Compensation, potential cost savingsin system adminigtration, and
organizationd changes to make the adminigtration of the syslem more efficient. The task force
provided many recommendations, including the following magor recommendations:
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Continue to fund the system through assessments on premium.

Eliminate the Workers Compensation Oversight Board.

Trangfer the Divison to the Department of Insurance.

Trandfer the judges of compensation clamsto the Divison of Adminidraive
Hearings within the Department of Management Services.

Eliminate construction exemptions and require dl personsin the condruction industry
to be covered by workers compensation insurance.

Eliminate the request for assstance.

Reped mandatory managed care.

Allow only one independent medica exam per accident.

Eliminate the judge of compensation dams' discretion to award attorney’ s fees that
exceed the statutory contingency fee schedule.

10. Prohibit attorney’ s fees for average weekly wage and medica mileage disputes.

11. Require documentation to be submitted with petitions.

12. Eliminate the judges of compensation dams' jurisdiction over medicd bill diputes.

el SN

o
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Effect of Proposed Changes:

Section 1. Amendss. 440.02, F.S,, to revise the exemption digibility requirements, by
eliminating exemptions for persons engaging in commercid condruction estimated to be valued
at $250,000 or greater. Exemptions for persons engaged in residential construction would
continue to exig.

The definition of the term, “employee,” is revised to provide that notwithstanding the provisions
of chapter 440, F.S., with respect to any commercia construction job-site estimated to be valued
at $250,000 or gresater, a person who is actively engaged in the construction industry is not an
independent contractor and is either an employer or employee who may not be exempt from the
coverage requirements of this chapter. Any such employee could not eect to be exempt, and any
exemption obtained is not applicable, with respect to the work performed at such acommercid
job ste.

The term, “commercid building,” is defined to mean any building or Sructure intended for
commercid or indudrid use, or any building intended for multifamily use of more than four
dwelling units, aswell as any accessory use structures constructed in conjunction with the
principle structure. Commercid building does not include the conversion of any existing
resdentia building to acommercid building. The term, “resdentid building,” is defined to
mean any building or structure intended for resdentia use containing four or fewer dwelling
units any dructures intended as an accessory use to the resdentia structure.

Section 2. Amendss. 440.05, F.S.,, to require corporate officers, sole proprietors, and
partners engaged in the congtruction industry and claiming an exemption to maintain certain
records for aminimum of three years. A corporate officer, sole proprietor or partner claiming an
exemption would be required to produce, upon request by the division, a copy of those
documents together with a sworn statement that the tax records are true and accurate copies of
what was filed with the Internd Revenue Service. The division would be authorized to issue a
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stop-work order to any person who fails or refuses to produce such information to the divison
within three business days of such arequest.

If a sole proprietor or partner had not been in business long enough to provide the information
required of an established business, such asfedera tax returns with attachments relating to
business activities, the divison would require the sole proprietor or partner to submit copies of
the most recently filed Federa income tax return. The divison would be required to establish by
rule such other criteriato establish that the sole proprietor or partner intendsto engagein a
legitimate enterprise within the construction industry.

Section 3. Amends s. 440.10, F.S,, to remove the requirement that the division prove that an
employer “willfully” failed to secure compensation, prior to assessing such an employer a

pendlty for classfying a person as an independent contractor when such a person did not meet
the criteria. The divison is authorized to adopt rules to adminigter this provison.

Section 4. Amends s. 440.103, F.S,, to require every employer, as acondition of receiving a
building permit, to provide proof of compensation coverage or an exemption. The employer
would be required to provide a copy of the certificate of insurance, rather than the certificate of
coverage. Each certificate of insurance must indicate the states for which coverage applies.

Section 5. Amendss. 440.107, F.S,, to revise the division’ s enforcements powers and duties.
The divison would be required to issue a stop-work order within 72 hours of making a
determination that a person failed to secure compensation coverage. Currently, the statutes do

not specify any specific time frame in which the divison must issue such a stop-work order.
According to the division, its current practice is that if a person fails to secure compensation, the
divison immediately issues a op-work order.

The divison would be required, rather than alowed, to assess a pendty in the amount of the
premium evaded or up to twice the amount of the premium evaded, or $1,000, whichever is
greater againgt employersthat failed to secure compensation, as required by ch. 440, F.S.
Currently, the divison may assess a pendty in the amount of twice the premium evaded or
$1,000, whichever is greater. The divison is authorized to adopt rules to administer these
provisons.

The section dso providestha, if the divison finds that an employer who is certified or registered
under parts| or |1 of chapter 489, F.S., and who is required to secure compensation and has
failed to do, the divison is required to notify the Department of Business and Professond
Regulation.

Section 6. Amendss. 440.191, F.S,, relating to the informa dispute resolution, to revise
resolution procedures and broaden the scope of individuals or entities the Employee Assistance
Office assgs or informs to include managed care arrangements.

The Employee Assistance Office (EAO) would be authorized to contact an injured worker or the
injured worker’ s representative upon receiving anotice of injury or desth to discuss rights and
responsibilities of the employee under ch. 440, F.S,, and the services available through EAO.
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This provison would codify the divison's early intervention program. The specific duties and
responsibilities of EAQO rdating to dispute resolution would be eiminated.

An injured worker would no longer be required to exhaust the procedures for informa dispute
resolution as a prerequisite to filing a petition for benefits. An employee would no longer be
required to contact the EAO to request assistance in resolving disputes. The 30-day period for
resolving a dispute, prior to filing a petition, is eiminated.

Section 7. Amends s. 440.25, F.S,, to revise procedures for mediation and hearings. A
mediation conference would be required to be held within 90 days, rather 21 days, within the
receipt of the petition. Currently, a mediation conference is scheduled, on average, within 124
days after the receipt of the petition. Within 40 days of the receipt of the petition, rather 7 days
after the receipt of the petition by the judge of compensation claims, the judge of compensation
clamswould be required to notify the parties, by order, of the date and time for the scheduled
mediation, unless the parties had notified the Office of the Judges of Compensation Clamsthat a
mediation had been held. Continuances would be granted only if the requesting party was able to
demondtrate to the judge of compensation claims that the reason for the request for continuance
was due to circumstances beyond the party’ s control. Any order granting a continuance would be
required to set forth the date of the rescheduled mediation. A mediation conference could not be
used solely for the purpose of mediating atorney fees.

With respect to any mediation occurring on or after January 1, 2003, if the parties agreeto use a
private mediator or no public mediator is available to conduct the mediation within the period
gpecified in this section, the parties would be required to hold a mediation conference at the
carrier’ s expense within the 90-day period for mediation. If the parties could not agree upon a
mediator within 10 days &fter the order, the claimant would be required to notify the judge in
writing and the judge would be required to gppoint a private mediator within 7 days.

If the claims, except for attorney’ s fees and cogts, were not resolved at the mediation conference,
the parties would be required to complete the pretria stipulation before the conclusion of the
mediation conference. The judge of compensation claims would be authorized to sanction a party
or both parties for failure to complete the pretria tipulation before the conclusion of the
mediation conference.

In the event the parties failed to submit a pretrid stipulation at the mediation conference, the
judge of compensation claimswould be required to order a pretrid hearing to occur within 14
days after the date the mediation was ordered by the judge of compensation claims. Presently, if
the issues are not resolved within 10 days following the commencement of the mediation, the
judge of compensation clamsis required to hold a pretriad hearing.

Thefinal hearing would be required to be held and concluded within 90 days after the mediation
conference, rather than 45 days after the pretrid hearing. Currently, the final hearings are
scheduled within 90 days after the date of the mediation conference. Continuances would only be
granted if the requesting party could demondtrate to the judge of compensation clams that the
reason for the continuance arises from circumstances beyond the party’ s contral. If ajudge of
compensation claims grants two or more continuances to a requesting party, the judge of
compensation claims would be required to report such continuances to the Deputy Chief Judge.
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The fina hearing would be required to be held within 210 days after the receipt of the petition
for benefits. According to the Office of the Judges of Compensation Claims, currently, the
average number of days between receipt of the petition for benefits and the fina hearing is 214
days. Any benefit due but not raised at the find hearing which was ripe, due, or owing at the
time of thefina hearing would be waived.

Unless the judge of compensation claims orders a hearing, clams related to the determination of
pay would be resolved by the resolution of gppropriate motions by judges of compensation
clamswithout ora hearing upon submission of brief written statements in support and
opposition, and for expedited discovery and docketing. Claims for medical-only benfits of
$5,000 or less or medica mileage reimbursement would be required to be resolved through the
expedited resolution process, in the absence of compelling evidence to the contrary.

A judge of compensation claims would be authorized to dismiss a petition for lack of prosecution
if no petitions, responses, motions, orders, requests for hearings, or notices of depositions have
been filed for a period of 12 months, unless good cause is shown. Such dismissals would be
without preudice and would not require a hearing.

A judge of compensation claims would not be alowed to award interest on unpaid medicd hills,
nor use the amount of such billsto caculate the amount of interest awarded.

Attorney fees would not attach until 30 days from the date the carrier or self-insured employer
receives the petition, and regardless of the date benefits were initidly requested.

Section 8. Amendsss. 440.271, F.S,, to require mediation, at the carrier’s expense, within 60
days of thefiling of anotice of gpped of ajudge of compensation clams finad order. The
mediation mugt be held within 90 days of the filing of the apped..

Section 9. Amends s. 440.381, F.S,, to revise required disclosures and statementsin the
insurance application form and auditing provisions. The gpplication would be required to contain
asworn statement by the agent attesting that the agent had explained to the employer or officer
of the corporation the classfication codes that are used for premium classifications.

If acarrier failled to conduct annua on-Site audits of employers engaged in congtruction, the
carrier would be considered to bein violation of the Insurance Code, as provided in s. 624.4211,
F.S., and would be assessed afinein the amount of $1,000 for each ingtance of noncompliance.
Presently, there is no pendty on the carrier for not conducting such annud audits. At the
completion of an audit, the employer or officer of the corporation would be required print and
sgn their names on the audit document and attach proof of identification to the audit document.

Section 10.  Amendss. 440.40, F.S,, to require every employer to post a notice reating to the
Department of Insurance Anti-Fraud Program at his or her place of business. This notice would
date,

“Rewards of up to $25,000 may be paid to persons providing information to the
Department of Insurance leading to the arrest and conviction of persons committing
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insurance fraud, including employerswho illegdly fail to obtain workers compensation
coverage. persons may report suspected fraud to the department at (Phone no.). A person
isnot subject to avil lidbility for furnishing such information, if such persons act without
malice, fraud, or bed faith.”

Section 11.  Amendss. 44045, F.S,, to provide that the Director of the Division of
Adminigrative Hearings is the agency head of the Office of the Judges of Compensation Clams
for dl purposes, including, but not limited to, rulemaking pursuant to subsection (4) and
establishing agency policies and procedures.

Section 12. Amendss. 489.114, F.S,, to require the Department of Business and Professiona
Regulation to impose an adminigrative fine in the amount of $500 on a contractor for failure to
maintain workers compensation coverage. Currently, persons are subject to a $100 citation.

Section 13. Amendss. 489.510, F.S,, to require the Department of Business and Professional
Regulation to impose an adminidrative fine in the amount of $500 on adectrica or darm

systemn contractor for failure to maintain workers: compensation coverage. Currently, persons are
subject to a $100 citation.

Section 14.  Amends 626.9892, F.S., relating to the Anti-Fraud Reward Program, to revise the
igibility requirements for persons seeking a reward from the program. The section would alow
the Department of Insurance to pay rewards of up to $25,000 to persons providing information
leading to the arrest and conviction of persons committing crimes, rather than * complex or
organized crimes,” investigated by the department.

Section 15.  Requires the Department of Insurance, in consultation with the board of governors
of the Florida Workers Compensation Joint Underwriting Association, to conduct a study to
evaduate the avallability and affordability of workers compensation coverage for person engaged
primarily in the construction industry. The scope of the study would include areview of workers
compensation coverage currently provided or required in other States and possible dternative
coverage. The department would be required to submit a report with recommendations to the
Legidature on or before February 1, 2003.

Section 16.  Except as otherwise expressy provided in this act, this act would take effect
October 1, 2002.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

None.
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C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

Indeterminate. Persons engaged in commercia construction that presently elect to be
exempt from coverage would no longer be digible for an exemption and, therefore,
would no longer pay a $50 biennid fee to the divison.

B. Private Sector Impact:

By diminating the request for assistance process, injured workers will be able to resolve
disputes in amore effective and timely manner. Due to the revisons in the statutory
dispute resolution process, injured workers and carriers will be able to resolve disputesin
amore expeditious manner.

Start-up business as (engaged in residentiad construction) would be digible to obtain an
exemption from coverage immediately, Snce they would no longer be required as
provided in current divison rules, to provide federd tax returns documenting that they
had no business payroll or employees subject to coverage requirements. Subsequently,
upon renewd of the exemption, the business would be required to submit federa income
tax returns with the accompanying schedules documenting business activities.

Persons primarily engaged in commercia construction would no longer be digible for
exemptions from workers' compensation coverage and would be required to obtain
coverage.

If a person falled to obtain coverage, the division would be required to impose a pendty
for the amount of the premium evaded and up to twice premium evaded, or $1,000,
whichever is greater. Presently, the division has the discretion as to imposing this pendty
provison in the amount of twice the premium evaded or $1,000, whichever is greater.

It isindeterminate what impact the changesin the exemption law will have upon
workers compensation insurance rates. The bill continues exemptions for persons
primarily engaged in resdentia congtruction; however, the bill eiminates exemptions for
persons engaged primarily in commercia condruction.

NCCI’s Estimated Rate Impact of CS/SB 2304

The Nationa Council on Compensation Insurers (NCCI) provided the following
estimated impact of the provisions of the bill on workers compensation insurance
premiums.

Sections 1, 2, 3, 4, 5 — Amendments to Section 440.02, 440.05, 440.10, 440.13, 440.107
All changes rdated to exemptions and fraud will require further study.
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Section 6 — Amendments to Section 440.191
No sgnificant impact.

Section 7 — Amendments to Section 440.25

- Stipulates criteriafor judge to dismiss petition for lack of prosecution; interest on
unpaid medical bills shall not be awarded, nor be used to calculate interest
awarded; attorney’ s fees do not attach until 30 days from date petition is received.
Eliminates large number of petitionsfiled otherwise. Slight reduction in costs due
to cases where physician does not request trestment. May eiminate claims not
otherwise properly raised by petition/have not undergone mediation.
Will decrease mediation conferences solely to mediate attorney’ s fees. Mediator
ismore likely to be independent. May delay find hearing date but no more than
210 days after receipt of petition.
Prevents raising a ripe issue after hearing, may prevent litigation costs and
decrease settlement timeliness. Adds back language for expedited dispute
resolution for med-only benefits of $5,000 or less and medica mileage
reimbursements. May dightly decrease cogts.
Decreases awards due to effect of unpaid medical bills, decreases attorney’ s fees,
closes court cases faster.
Estimated impact of changes proposed in Section 7: Potentidly up to 1% savings.

Section 8 — Amendments to Section 440.271
Introduces a mediation procedure before an appeal can be heard.
Egtimated impact of this section: Negligible/uncertain.

Sections 9, 10 — Amendments to Section 440.381, 440.40
Adds language to strengthen compliance and auditing process.
Adds requirement for employers to post an anti-fraud reward notice.
All changes rdlated to compliance and fraud will require further study.

Remaining sections of the bill are mostly adminigrative changes that are not expected to
sgnificantly impact cods.

C. Government Sector Impact:

Presently, exemptions are issued to a person. The bill would effectively limit consiruction
exemptionsto aresidentia congtruction job-site only. The divison would till be

required to determine whether an exemption at aresdentid job-dte was vdid; however,
enforcement efforts at commercia job steswould be sireamlined, since dl persons at the
job site would be required to obtain coverage.

The Divison of Workers Compensation would be required to issue stop-work orders
within 72 hours of a determination of noncompliance. According to the division this
provision would not have any fiscal impact, Snce sop-work orders are issued
immediately upon such adetermination.
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Since exemptions would no longer be available for persons engaged in commercia
congruction, the division would experience an indeterminate loss of revenues associated
with the biennid exemption-filing fee of $50 for such persons.

VI. Technical Deficiencies:
None.
VIL. Related Issues:
None.
VIII. Amendments:
None.

This Senate staff analysis does not reflect the intent or officia position of the hill’ s sponsor or the Florida Senate.




