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Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. CS for SB 2412

Bar code 150506
CHAMBER ACTI ON
Senat e House

7/ ADI 2R
04/ 27/ 2005 04:55 PM

Senator Garcia noved the followi ng anendrent :

Senate Amendnent (with title anendnment)
On page 33, line 17, through

page 40, line 31, delete those |ines

and insert:
Section 19. Section 626.99175, Florida Statutes, is
created to read

626.99175 Life expectancy providers; registration

requi red; denial, suspension, revocation.--

(1) After July 1, 2006, a person nmay not performthe

functions of a life expectancy provider without first having

registered as a |life expectancy provider, except as provi ded

in subsection (6).

(2) Application for registration as a life expectancy

provi der nmust be made to the office by the applicant on a form

prescribed by the office, under oath and signed by the

applicant. The application nust be acconmpani ed by a fee of

($500.

(3) A completed application shall be evidenced on a
1
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formand in a nmanner prescribed by the office and shal

require the reqgistered |life expectancy provider to update such

i nformati on and renew such regqgistration as required by the

of fice.

(4) In the application, the applicant nust provide al

of the foll ow ng:

(a) The full nane, age, residence address, and

busi ness address, and all occupations engaged in by the

applicant during the 5 years preceding the date of the

appli cati on.

(b) A copy of the applicant's basic organizationa

docunents, if any, including the articles of incorporation

articles of association, partnership agreenent, trust

agreenent, or other simlar docunents, together with al

anendnents to such docunents.

(c) Copies of all bylaws, rules, requlations, or

sinmlar docunents regulating the conduct of the applicant's

internal affairs.

(d) A list showing the nanme, business and residence

addresses, and official position of each individual who is

responsi ble for conduct of the applicant's affairs, including,

but not limted to, any nenber of the board of directors,

board of trustees, executive conmttee, or other governing

board or committee and any other person or entity owning or

having the right to acquire 10 percent or nore of the voting

securities of the applicant, and any person performng life

expectanci es by the applicant.

(e) A sworn biographical statement on forns supplied

by the office with respect to each individual identified under

par agraph (d), including whether such individual has been

associated with any other |ife expectancy provider or has
2
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perforned any services for a person in the business of

viatical settlenents.

(f) A sworn statenent of any crimnal and civi

actions pending or final against the registrant or any

i ndi vidual identified under paragraph (d):

(g) A general description of the follow ng policies

and procedures covering all life expectancy deterni nation

criteria and protocols:

1. The plan or plans of policies and procedures used

to determne |life expectancies.

2. A description of the training, including continuing

training, of the individuals who deternine |life expectancies.

3. A description of howthe |ife expectancy provider

updates its nmanuals, underwiting guides, nortality tables,

and ot her reference works and ensures that the provi der bases

its determination of life expectancies on current data.

(h) A plan for assuring confidentiality of personal

nedical, and financial information in accordance with federa

and state | aws.

(i) An anti-fraud plan as required pursuant to s.

626. 99278.

(1) Alist of any agreenents, contracts, or any other

arrangenent to provide |ife expectancies to a viatica

settlenent provider, viatical settlenent broker, or any other

person in the business of viatical settlenments in connection

with any viatical settlenent contract or viatical settlenent

i nvest nent.

(5) As part of the application, and on or before March

1 of every 3 years thereafter, a registered |life expectancy

provider shall file with the office an audit of all life

expectancies by the |life expectancy provider for the 5
3
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cal endar _years i medi ately preceding such audit, which audit

shal|l be conducted and certified by a nationally recogni zed

actuarial firmand shall include only the follow ng:

(a) A nprtality table.

(b) The nunber, percentage, and an actual -t o-expected

ratio of life expectancies in the following cateqgories: life

expectancies of less than 24 nonths, |life expectancies of 25

nonths to 48 nonths, life expectancies of 49 nonths to 72

nmonths, life expectancies of 73 nonths to 108 nonths, life

expectancies of 109 nonths to 144 nonths, |ife expectancies of

145 nonths to 180 nonths, and |life expectancies of nore than

180 nont hs.

(6) The life expectancy provider who is a subsidiary

or affiliate of an insurance conpany licensed in this state

shall be deened to neet the reqgistration requirenents of this

section and may provide life expectancies or operate as a life

expectancy provider pursuant to this act.

(7) No viatical settlenent broker, viatical settlenent

provider, or insurance agent in the business of viatica

settlenents in this state shall directly or indirectly own or

be an officer, director, or enployee of a life expectancy

provi der.

(8) Each registered |life expectancy provider shal

provide the office, as applicable, at |east 30 days' advance

notice of any change in the registrant's nane, residence

address, principal business address, or nmiling address.

(9) A person required to be reqgistered by this section

shall for 5 years retain copies of all |life expectancies and

supporting docunents and nedical records unless those persona

nedi cal records are subject to different retention or

destruction requirenents of a federal or state personal health
4
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i nformation | aw.

(10) An application for |life expectancy provider

regi stration shall be approved or denied by the comi ssi oner

within 60 cal endar days follow ng receipt of a conpleted

application by the comm ssioner. The office shall notify the

applicant that the application is conplete. A conpleted

application that is not approved or denied in 60 cal endar days

following its receipt shall be deened approved.

(11) The office may, in its discretion, deny the

application for a life expectancy provider registration or

suspend, revoke, or refuse to renew or continue the

registration of a life expectancy provider if the office

finds:

(a)  Any cause for which registration could have been

refused had it then existed and been known to the office;

(b) A violation of any provision of this code or of

any other | aw applicable to the applicant or registrant;

(c) Aviolation of any |lawful order or rule of the

departnment, comm ssion, or office; or

(d) That the applicant or registrant:

1. Has been found quilty of or pled quilty or nolo

contendere to a felony or a crine punishable by inprisonment

of 1 year or nore under the [aw of the United States of

Anerica or of any state thereof or under the | aw of any other

country;

2. Has knowingly and willfully aided, assisted,

procured, advised, or abetted any person in the violation of a

provi sion of the insurance code or any order or rule of the

departnment, comm ssion, or office;

3. Has knowingly and with intent to defraud, provided

a life expectancy that does not conformto an applicant's or
5
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regi strant's general practice;

4. Does not have a good business reputation or does

not have experience, training, or education that qualifies the

applicant or registrant to conduct the business of a life

expect ancy provider; or

5. Has denpbnstrated a |l ack of fitness or

trustworthiness to engage in the business of issuing life

expect anci es.

(12) The office may, in lieu of or in addition to any

suspensi on _or _revocation, assess an adninistrative fine not to

exceed $2,500 for each nonwillful violation or $10,000 for

each willful violation by a reqgistered |life expectancy

provider. The office may also place a reqgistered life

expectancy provider on probation for a period not to exceed 2

years.

(13) It is a violation of this section for a person to

represent, orally or in witing, that a |life expectancy

provider's registration pursuant to this act is in any way a

reconmendati on or approval of the entity or neans that the

qualifications or abilities have in any way been approved of.

Section 20. Section 626.9919, Florida Statutes, is
amended to read:

626. 9919 Notice of change of licensee or registrant's

address or name.--Each viatical settlenent provider |icensee
and reqgistered Iife expectance provider;—watiecal—settterent

: ' o :
nust provide the of fice er—departrents—as—appteabte- at | east

30 days' advance notice of any change in the licensee's or

registrant's nane, residence address, principal business

address, or nmiling address.

Section 21. Section 626.992, Florida Statutes, is
6
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anended to read:

626.992 Use of licensed viatical settlenent providers,

viatical settlenment H-eensed brokers, and registered life
expect ancy provi der s—ant—sates—agents required. - -

(1) A licensed viatical settlenent provider nmay not

use any person to performthe functions of a viatica
settl enent broker as defined in this act unless such person

holds a current, valid |life agent |icense and has appointed

hi msel f or herself in conformance with this chapter as—=a
L _ . L
L . I . L

s I :
L hot L

setterent—sales—agent—untess—theperson—hotds—a—current—
vaH-e—H-eense—as—provi-ded—nr—subseeton—{4)—

(2) A H—eensed viatical settlenent broker may not use
any person to performthe functions of a viatical settlenent
provider as defined in this act unless such person holds a
current, valid license as a viatical settlenent provider

(3) After July 1, 2006, a person nmay not operate as a

life expectancy provider unless such person is reqgistered as a

|ife expectancy provider pursuant to this act. A—viatieal

settHerent—sates—agent—ray—hRot—use—any—person—to—performthe

; , . . ..
broker—

(4) After July 1, 2006, a viatical settlenent

provider, viatical settlenment broker, or any other person in

t he business of viatical settlenents may not obtain life
7
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expectancies froma person who is not registered as a life
expect ancy provider pursuant to this act. Apersontayhot
: et . : ..
. » T . _ _

Section 22. Subsections (1) and (2) of section

626. 9921, Florida Statutes, are amended to read:

626.9921 Filing of forms; required procedures;
approval . - -

(1) A wviatical settlenment contract form wiatiecal
settHerent—purehase—agreenrent—Form- escrow form or related
formmay be used in this state only after the form has been
filed with the office and only after the form has been
approved by the office.

(2) The viatical settlenment contract form watireal-
setterent—purehase—agreenent—Form- escrow form or related
formnmust be filed with the office at | east 60 days before its
use. The formis considered approved on the 60th day after its
date of filing unless it has been previously disapproved by
the office. The office nust disapprove a viatical settlenent
contract form wateal—settterent—purchase—agreerent—form-
escrow form or related formthat is unreasonable, contrary to
the public interest, discrimnatory, eF msleading, or unfair
to the viator er—the—purchaser.

Section 23. Subsection (2) of section 626.9922,
Florida Statutes, is amended, and subsections (5), (6), and
(7) are added to said section, to read:

626.9922 Exani nation. --

(2) Al accounts, books and records, docunments, files,
contracts, and other information relating to all transactions
of viatical settlement contracts, life expectancies, or

8
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viatical settlement purchase agreenents nade before July 1,

2005, must be mmintained by the Iicensee for a period of at
| east 3 years after the death of the insured and nust be
available to the office or departnent for inspection during
reasonabl e busi ness hours.

(5) The office has jurisdiction over all viatica

settl enment purchase agreenents made before July 1, 2005,

including, but not limted to, the authority to exanine

persons in possession of records relating to viatica

settl enent purchase agreenents nmade before July 1, 2005, and

that authority set forth in s. 624.319.

(6) If the office nakes the determ nation that a

viatical settlenent provider does not have the financia

ability to performits present or future obligations under the

viatical settlenent purchase agreenents nmade before July 1,

2005, the office shall make a referral to the United States

Securities and Exchange Comm ssion or the Ofice of Financia

Regul ation for further administrative action pursuant to s.

517.191, including, but not limted to, the appointnment of a

receiver by the court.

(7)  Subsections (1), (2), (3), and (4) apply to life

expectancy providers providing |life expectancies in the state

and providing |life expectancies to viatical settlenent

providers in the state, as if |life expectancy providers were

i censees.

Section 24. Section 626.99245, Florida Statutes, is
amended to read:

626.99245 Conflict of regulation of viaticals.--

tH—A—vatieal—setterent—provi-der—who—f+omthis—state

enaters—nto—a—viatiecat——settenrent—purchase—agreerent—wth—a
putehaser—who—is—a—restdent—of—anether—state—that—has—enacted
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(2 Aviatical settlement provider who fromthis
state enters into a viatical settlement contract with a viator
who is a resident of another state that has enacted statutes
or adopted regul ati ons governing viatical settlenment contracts
shal |l be governed in the effectuation of that viatica
settlenent contract by the statutes and regul ations of the
viator's state of residence. If the state in which the viator
is a resident has not enacted statutes or regul ations
governing viatical settlenent agreenents, the provider shal
give the viator notice that neither Florida nor his or her
state regul ates the transacti on upon which he or she is
entering. For transactions in those states, however, the
viatical settlement provider is to maintain all records
required as if the transactions were executed in Florida. The
forms used in those states need not be approved by the office.

(2) 3> This section does not affect the requirenent of
SS. 626.9911(12) (5 and 626.9912(1) that a viatical settlenent
provi der doi ng business fromthis state nust obtain a viatica

10
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settlement license fromthe office. As used in this
subsection, the term "doing business fromthis state" includes
ef fectuating viatical settlenent contracts and—effeectdvating
viat+ecal—setttenrent—purchase—agreenents fromoffices in this

state, regardless of the state of residence of the viator er

Section 25. Section 626.9925, Florida Statutes, is
amended to read:

626. 9925 Rules.--The comm ssion nay adopt rules to
adm nister this act, including rules establishing standards
for evaluating advertising by licensees; rules providing for
the collection of data, for disclosures to viators of
purchasers, and for the reporting of |ife expectancies and for

the reqgistration of |ife expectancy providers; and rules

defining terns used in this act and prescribing recordkeeping
requirenents relating to executed viatical settlenent
contract s ant—viat+ecal—setttenent—purchase—agreenents.

Section 26. Section 626.9926, Florida Statutes, is
amended to read:

626. 9926 Rate regulation not authorized.--Nothing in
this act shall be construed to authorize the office or
department to directly or indirectly regulate the anpbunt paid
as consideration for entry into a viatical settlenent contract
ef—viat+eal—settterent—purchase—agreerent.

Section 27. Subsection (1) of section 626.9927,
Florida Statutes, is amended to read:

11
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626. 9927 Unfair trade practices; cease and desi st;
i njunctions; civil renedy.--

(1) Aviolation of this act is an unfair trade
practice under ss. 626.9521 and 626.9541 and is subject to the
penalties provided in the insurance code. Part | X X of this

chapter, entitled Unfair Insurance Trade Practices, applies to

a licensee under this act or a transaction subject to this act
as if a viatical settlenent contract antd—a—viatieat—sett+erent
putehase—agreerent were an i nsurance policy.

Section 28. Paragraph (b) of subsection (1) of section
626. 99275, Florida Statutes, is anended, paragraph (d) is
added to that subsection, and subsection (2) of that section
is reenacted, to read:

626. 99275 Prohibited practices; penalties.--

(1) It is unlawful for any person

(b) To knowingly or with the intent to defraud, for

t he purpose of depriving another of property or for pecuniary

gain, issue or use a pattern of false, msleading, or

deceptive |life expectanci es. tnathe—soHettation—or—sale—of—a

(d) To knowingly or intentionally facilitate the
12
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change of state of residency of a viator to avoid the

provisions of this chapter

(2) A person who violates any provision of this
section comits:

(a) A felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at any anpbunt |ess than
$20, 000.

(b) A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at $20,000 or nore, but
| ess than $100, 000.

(c) A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
i nsurance policy involved is valued at $100, 000 or nore.

Section 29. Section 626.99278, Florida Statutes, is
amended to read:

626. 99278 Viatical provider anti-fraud plan.--Every
licensed viatical settlement provider and reqgistered life

expect ancy provider wiatical—setttenrent—breker nmust adopt an

anti-fraud plan and file it with the Division of Insurance
Fraud of the departnment en—er—before—Pbecenber—1,—26606. Each
anti-fraud plan shall include:

(1) A description of the procedures for detecting and
i nvestigating possible fraudul ent acts and procedures for
resol ving material inconsistencies between nmedical records and
i nsurance applications.+

(2) A description of the procedures for the mandatory

reporting of possible fraudul ent insurance acts and prohibited

practices set forth in s. 626.99275 to the Division of

I nsurance Fraud of the departnent. s+
13
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(3) A description of the plan for anti-fraud education
and training of its underwiters or other personnel . :—and
(4 A witten description or chart outlining the
organi zati onal arrangenent of the anti-fraud personnel who are
responsi ble for the investigation and reporting of possible

fraudul ent i nsurance acts;y and for the investigation of

rAvestigat+nag unresol ved material inconsistenci es between
medi cal records and insurance applications.

(5) For viatical settlenent providers, a description

of the procedures used to performinitial and continuing

review of the accuracy of life expectancies used in connection

with a viatical settlenent contract or viatical settleemmt

i nvest nent.

(Redesi gnat e subsequent sections.)

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

On page 3, lines 3-20, delete those lines

and insert:
creating s. 626.99175, F.S.; requiring
registration to operate as a |life expectancy
provider; providing registration for
requi rements; requiring certain application
information; requiring registered life
expectancy providers to periodically file
audits with the office; providing audit
requi renents; authorizing certain subsidiaries
of life expectancy provagers to operate as a
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provi der under certain circunstances;
prohi biting certain providers, brokers, and
agents from owning or being an officer
director, or enployee of a life expectancy
provider; requiring providers to provide the
of fice with advance notice of certain changes;
requiring providers to retain copies of certain
i nformati on and docunents; providing an
exception; providing procedures for approval or
deni al of applications; specifying grounds for
deni al of an application; authorizing the
office to assess adnministrative fines under
certain circunstances; authorizing the office
to place a provider on probation for a certain
peri od; specifying certain activities
vi ol ati ons; anendi ng ss. 626.9919, 626.992, and
626.9921, F.S., to conform anending s.
626.9922, F.S.; specifying office jurisdiction
over certain viatical settlenment purchase
agreements; authorizing the office to refer
certain cases to the United States Securities
and Exchange Conmi ssion for adm nistrative
action under certain circunstances; providing
application to |ife expectancy providers;
anmendi ng ss. 626.99245, 626.9925, 626.9926, and
626.9927, F.S., to conform anmending s.
626. 99275, F.S.; revising prohibited practices
to apply to issuing |life expectancies and
change a viator's residency for certain
pur poses; providing a crimnal penalty;

amending s. 626.99278, F.S.; providing for
15
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application to registered |ife expectancy
providers; requiring an anti-fraud plan to
i nclude a description of procedures used to

performlife expectancy accuracy reviews;

16
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