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SUMMARY ANALYSIS

CS/HB 267 passed the House on April 24, 2013, and subsequently passed the Senate on April 26, 2013. The
bill modifies recording and content requirements for certain real property records.

Current Florida law requires that the form of a warranty deed conveying real property include a blank space for
the grantee’s social security number. Providing this social security number on a warranty deed is not
mandatory, and failure to do so does not affect the validity of the deed.

A lien is a form of security interest to ensure payment of a debt or other obligation. In general, a lien or other
encumbrance against real property is legally binding against the owner of the property from the time the lien is
created. However, certain unrecorded liens may also affect the title to real property.

The bill removes the requirement to include the space for a social security number on a warranty deed. The bill
further requires that a lien against real property must be recorded in the official records of a county in order to
be valid. The lien requirements created by the bill only apply to liens entered by a governmental or quasi-
governmental entity for services, fines or penalties, and does not affect liens for taxes, non-ad valorem or
special assessments, or utilities.

The bill does not appear to have a fiscal impact on state government, and may have an indeterminate minimal
fiscal impact on local governments.

The bill was approved by the Governor on June 28, 2013, ch. 2013-241, L.O.F., and will become effective on
October 1, 2013.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:

The Statutory Warranty Deed Form

A warranty deed memorializes the transfer of real property,* and current Florida law provides a form for
these deeds. However, this statutory form is not required for a deed to be valid.? If a warranty deed
substantially conforms to the statutory form, the deed will convey real property.

The statutory warranty deed form includes a blank space for the social security number of the individual
(or individuals) acquiring real property (known as a "grantee").® This requirement originally was added
to the warranty deed form in 1988.* There is no penalty for failure to include a grantee’s social security
number on a warranty deed,® and it is commonly omitted.

This blank space requirement was created in the course of alimony and child support reform.® The
apparent purpose of the space was to allow more effective recordkeeping of real property for the
purpose of collecting overdue child support.” However, the requirement does not achieve this goal
because the social security number is not indexed. There is no other obvious use for a social security
number on a deed.

The bill amends s. 689.02(2), F.S., to remove the blank space for the grantee’s social security number
from the statutory warranty deed form.

Lien Recording Requirements

A lien is a form of security interest to ensure payment of a debt or other obligation.? Liens include
mortgages,’ construction liens, and other liens authorized judicially, statutorily or consensually. In
general, a lien or other encumbrance against real property is legally binding against the owner of the
property from the time the lien is created.*® However, a lien normally is not effective against the rights of
another lienholder unless that lienholder has notice of the lien.™*

A lienholder may comply with this notice requirement by recording the lien in the official records, which
are retained by the clerk of court in the county where the property is located.*? The law recognizes the
date a lien is recorded as the presumptive date the lien becomes effective against other parties,
determining priority of the lien, i.e., “first in time, first in line.”*?

! Section 689.03, F.S.

2 Section 689.03, F.S.; 19 FLA. PRAC. SERIES, §3:8 (2012-2013 ed.).

® Section 689.02(2), F.S.

* SB 487, 1987-1988 Reg. Sess. (Fla. 1988).

> Section 689.02(2), F.S.

® Chapter 88-175, L.O.F.

" Florida Dept. of Revenue, Office of Child Support Enforcement, 1988 HRS Legislative Proposal (1988) (on file with the State
Archives of Florida.)

819 FLA. PRAC. SERIES, Florida Real Estate § 37:1 (2012-2013 ed.).

® Pursuant to s. 697.02, F.S., a mortgage is a specific lien on the property and not a conveyance of the legal title or the right to
possession.

.

' Argent Mortg. Co., LLC v. Wachovia Bank, N.A., 52. S0.3d 796, 799 (Fla. 5th DCA 2010).

12 City of Palm Bay v. Wells Fargo Bank, 57 So.3d 226 (Fla. 5th DCA 2011); Argent Mortg. Co., LLC v. Wachovia Bank, N.A., 52
S0.3d 796, 799 (Fla. 5th DCA 2010); s. 695.11, F.S.; s. 28.222, F.S.

13 City of Palm Bay v. Wells Fargo Bank, 57 S0.3d 226 (Fla. 5th DCA 2011).
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Florida has a recording statute which provides:

No conveyance, transfer, or mortgage of real property, or of any interest therein, nor any
lease for a property, or of any interest therein, nor any lease for a term of 1 year or
longer, shall be good and effectual in law or equity against creditors or subsequent
purchasers for a valuable consideration and without notice, unless the same be recorded
according to law; nor shall any such instrument made or executed by virtue of any power
of attorney be good or effectual in law or in equity against creditors or subsequent
purchasers for a valuable consideration and without notice unless the power of attorney
be recorded before the accruing of the right of such creditor or subsequent purchaser.**

However, there is a class of liens commonly referred to as “hidden liens,” which are not recorded in the
official records.™ Local governments may impose liens on real property for improvements, services,
costs of repairs and associated penalties levied in accordance with local building code enforcement.*® A
number of local governments are of the opinion that s. 695.01, F.S., does not apply to their liens."’
When these liens are not recorded, a general title or public records search will not reveal that a lien is
attached to the title of property. Courts have upheld hidden liens in various circumstances.*®

The bill amends s. 695.01(3), F.S., to require that governmental and quasi-governmental entities™
record liens that attach to real property in order for the liens to be effective against creditors or
subsequent purchasers, thereby protecting purchasers of real property from hidden liens.

This bill only pertains to governmental or quasi-governmental liens for improvements, services, fines, or
penalties, and does not apply to liens for taxes, non-ad valorem or special assessments, or utilities, as
these liens are readily identified via public records. A properly recorded lien must include the property
owner’s name, a property description or address, and the tax or parcel identification number. This
requirement serves to prevent instances in which property descriptions have been incomplete or
incomprehensible, and consequently incorrectly posted.

The elimination of lien rights will not affect liability for the underlying debt. That is, where a hidden lien is
prohibited and the entity elects not to record a lien, the underlying debt is still owed and remains
collectible. In practice, however, a debt with a lien right is considered easier to collect.

' See, 5. 695.01, F.S.

15 Wanda Borges, Hidden Liens: Who is Entitled to What?, 103 CoMm. L.J. 284, 285 (1998).

16 Chapter 162, F.S., covers the powers of counties and municipalities to enforce municipal and county codes. Counties and
municipalities are authorized to appoint code enforcement boards with authority to impose administrative fines and other noncriminal
penalties to provide an equitable, expeditious, effective, and inexpensive method for enforcing local codes and ordinances, where a
pending or repeated violation continues to exist. The local government may record in the public records a certified copy of an order
imposing a code enforcement fine, thereby constituting a lien against the land where the violation exists and upon any other real or
personal property owned by the violator. No lien may continue for a period longer than 20 years after the certified copy of an order
imposing a fine has been recorded, unless within that time an action is brought to foreclose on the lien or to sue to recover a money
judgment for the lien plus interest. The local government also is allowed to collect all costs incurred in recording and satisfying a valid
lien.

" March 4, 2013, conversation with Russ Hale, attorney for the Florida Banker’s Association.

'8 Dade County v. Certain Lands, 247 So.2d 787, 789 (Fla. 3d DCA 1971).

9 While these terms are not defined by ch. 695, F.S., “governmental entity” typically refers to a state agency, a county agency, or any
other entity, however styled, that independently exercises any type of state or local governmental function. See, s. 11.45, F.S. A
“quasi-governmental” entity may be found by the courts in instances where a private body performs public functions. See, Turkey
Creek, Inc. v. Londono, 567 So.2d 943, (Fla. 1st DCA 1990).

STORAGE NAME: h0267z1.CJS PAGE: 3
DATE: July 8, 2013



[I. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
This bill does not appear to have an impact on state revenues.
2. Expenditures:
This bill does not appear to have an impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
Some local governments may experience an increase in revenues as a result of increased
collection on recorded liens, which are more easily detected by property owners and title insurance
companies. However, the fiscal impact is indeterminate.

2. Expenditures:

This bill may have an unknown impact on local government expenditures. See Fiscal Comments
below.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill does not appear to have a direct economic impact on the private sector. The bill may have an
indirect positive economic impact on the private sector. This bill may lower transaction costs and limit
unknown liabilities of transfer agents and purchasers of real property.

D. FISCAL COMMENTS:

It is unknown how many local governments do not record liens. Local governments may be able to elect
one of three apparent means by which to respond to this bill, with the following fiscal impacts:

¢ Alocal government may elect to record previously unrecorded liens. Most liens only require a
single page, which has a recording cost payable to the clerk of court or county recorder of
$10.00.% The cost to such a local government would be these recording costs, which could
ultimately be recoverable.

e Alocal government may elect to amend any relevant ordinance to add the recording cost to the
amount of the outstanding lien.

e Alocal government may elect to forgo recording liens and attempt to collect such monies
without utilizing liens. In this case, the local government would save on “up front” recording
costs, but may experience a decline in its collections rate.

% FLORIDA COURT CLERKS & COMPTROLLERS, DISTRIBUTION SCHEDULE 73 (2012), available at
http://www.flclerks.com/public_info.html (last viewed Feb. 11, 2013).
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