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SUMMARY ANALYSIS

CSI/CS/HB 425 passed the House on April 30, 2014, as CS/CS/SB 440.

A condominium is a form of ownership of real property created pursuant to Florida law that is comprised of
units which are individually owned, but have an undivided share of access to common facilities. All unit owners
are members of the condominium association, an entity responsible for the operation of the common elements
owned by the unit owners which operates or maintains real property in which unit owners have use rights. The
condominium association is overseen by an elected board of directors, commonly referred to as a “board of
administration.” Further, the association delineates condominium association bylaws, which governs the
administration of the association, including, but not limited to, quorum, voting rights, and election and removal
of board members.

The bill partially deregulates commercial (nonresidential) condominium associations by removing certain
regulatory requirements. Areas of deregulation include board inquiries, proxy voting, board member
gualifications, training and certification of board members, fire safety, mandatory nonbinding arbitration,
hurricane shutters, and phase condominiums. The bill also extends the condominium bulk assignee and bulk
buyer provisions for an additional year, from July 1, 2015, to July 1, 2016.

The bill does not appear to have a fiscal impact on state or local government.

The bill was approved by the Governor on June 13, 2014, ch. 2014-74, L.O.F., and will become effective on
July 1, 2014.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:

A condominium is a form of ownership of real property created pursuant to ch. 718, F.S., which is
comprised of units which are individually owned, but have an undivided share of access to common
facilities.® A condominium is created by recording a declaration of condominium in the public records of
the county in which the condominium will be located.? A declaration is similar to a constitution in that it
governs the relationships among condominium unit owners and the condominium association.
Specifically, a declaration of condominium may include covenants and restrictions concerning the use,
occupancy, and transfer of the units permitted by law with reference to real property.®

All unit owners are members of the condominium association, an entity responsible for the operation of
the common elements owned by the unit owners, which operates or maintains real property in which
unit owners have use rights.* The condominium association is overseen by an elected board of
directors, commonly referred to as a “board of administration.” The association enacts condominium
association bylaws, which govern the administration of the association, including, but not limited to,
quorum, voting rights, and election and removal of board members.®

A condominium association may be classified as residential, nonresidential (commercial), mixed-use, or
timeshare.

e Aresidential condominium is defined as a condominium consisting of two or more units, any of
which are intended for use as a private temporary or permanent residence. However, a
condominium is not a residential condominium if the use for which the units are intended is
primarily commercial or industrial and not more than three units are intended to be used for
private residence as housing for maintenance, managerial, janitorial, or other operational staff of
the condominium. With respect to a condominium that is not a timeshare condominium, a
residential unit includes a unit intended as a private temporary or permanent residence as well
as a unit not intended for commercial or industrial use.’

e A condominium which contains both commercial and residential units is a mixed-use
condominium.

¢ Atimeshare condominium association is one in which the majority of condominium units are
used for timeshares.

¢ A nonresidential condominium is a condominium that is not included in any of the other
categories of condominiums. Examples of nonresidential condominium associations include
small office condominiums and small retail centers.

! Section 718.103(11), F.S.
% Section 718.104(2), F.S.
® Section 718.104(5), F.S.
* Section 718.103(2), F.S.
® Section 718.103(4), F.S.
® Section 718.112, F.S.

" Section 718.103(23), F.S.
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Effect of the Bill
Board Inquiries

Current law requires a condominium board to respond in writing within 30 days to a written inquiry that
is sent by certified mail from a unit owner. The board’s response must either give a substantive
response to the inquirer, notify the inquirer that a legal opinion has been requested, or notify the
inquirer that advice has been requested from the Division of Florida Condominiums, Timeshares, and
Mobile Homes of the Department of Business and Professional Regulation (hereinafter “Division”). If
the board requests advice from the Division, the board must provide a substantive response to the
inquirer within 10 days of receiving the response from the Division.®

The bill amends s. 718.112(2)(a)2., F.S., to exempt a nonresidential condominium board from the
requirement to either give a substantive response to the inquirer, notify the inquirer that a legal opinion
has been requested, or notify the inquirer that advice has been requested from the Division. The bill
also exempts nonresidential condominium boards from the requirement to respond with a substantive
response within 10 days of receiving a response from the Division. In effect, the bill provides that a
nonresidential condominium board need not respond to an inquiry from by a commercial unit owner.

Proxy Voting

In general, condominium unit owners may not vote by general proxy. However, general and limited
proxies may be used to establish a quorum. Limited proxies may be used for a few specific purposes:

To waive or reduce reserves;

For votes taken to waive financial reporting requirements;

For votes taken to amend the declaration;

For votes taken to amend the articles of incorporation or bylaws; and
For any other matter for which ch. 718, F.S., requires or allows.?

A proxy is only effective for the specific meeting for which it was given and is valid for only 90 days after
the first meeting for which it was given. A proxy is revocable at any time by the unit owner.*

There is a general exemption for a timeshare condominium with respect to the proxy-voting
limitations.** Furthermore, an association of 10 or fewer units may provide for different voting and
election procedures in its bylaws, which may be by a proxy specifically delineating the different voting
and eliezction procedures, which in turn may provide for elections to be conducted by limited or general
proxy.

The bill amends s. 718.112(2)(b)2., F.S., to allow proxy voting in a nonresidential condominium
association. The bill also amends s. 718.112(2)(d)10., F.S., to provide that a nonresidential
condominium has the same exemption to proxy-voting limitations as a timeshare condominium.

® Section 718.112(2)(a)2., F.S.

% Section 718.112(2)(b)2., F.S.
1% Section 718.112(2)(b)3., F.S.
' Section 718.112(2)(d)10., F.S.
'2 Section 718.112(2)(d), F.S.
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Board of Directors

Current law generally requires a board member’s term in office to expire at the annual meeting,
however a condominium may provide for 2-year terms if allowed by the bylaws or articles of
incorporation.*® Co-owners of a unit may not both serve as members of the board at the same time
unless they own more than one unit or unless there are not enough eligible candidates to fill the
vacancies on the board at the time of the vacancy. A candidate for the board must give written notice of
his or her intent to be a candidate to the association at least 40 days before a scheduled election and
must be eligible to serve on the board at the time of the deadline for submitting a notice of intent to run
in order to be listed as a candidate.™

The bill amends s. 718.112(2)(d)2., F.S., to exempt nonresidential condominiums from the board
membership term requirements. A board member in a nonresidential condominium may serve a term of
longer than one year (or two years, if allowed by the bylaws or articles of incorporation), and the term is
not required to expire at the annual meeting. The bill also allows co-owners of a unit in a nonresidential
condominium to serve simultaneously without restriction. Finally, a candidate for board membership in
a nonresidential condominium would not need to be eligible to serve as a board member at the time of
the deadline for submitting a notice of intent to run.

Training and Certification

Current law requires that with 90 days of being elected or appointed, a newly elected or appointed
director of a condominium association must certify in writing that he or she has read the association’s
declaration of condominium, articles of incorporation, bylaws, and current written policies; that he or
she will work to uphold such documents and policies to the best of his or her ability; and that he or she
will faithfully discharge his or her fiduciary responsibility to the association’s members. Alternatively, he
or she may submit a certificate of having satisfactorily completed a Division-approved educational
curriculum. A director who fails to timely file such certification is suspended from service on the board
until he or she does so.”®

The bill amends s. 718.112(2)(d)4.b., F.S., to exempt a newly-elected or newly-appointed director of a
nonresidential condominium from the requirement to certify that he or she has completed the
educational curriculum or that he or she has read the association’s declaration of condominium, articles
of incorporation, bylaws, and current written policies; that he or she will work to uphold such documents
and policies to the best of his or her ability; and that he or she will faithfully discharge his or her
fiduciary responsibility to the association’s members.

Arbitration
Current law requires that a condominium’s bylaws must provide for mandatory nonbinding arbitration

conducted by the Division as provided for in s. 718.1255, F.S.* Arbitration requires a $50 filing fee and
must precede litigation.’

% There are exceptions to the general rule when: (1) the condominium is a timeshare; (2) the board member is on a
staggered term that does not expire until a later meeting; (3) if all the members’ terms would expire but there are not
candidates.

4 Section 718.112(2)(d)2., F.S.

'* Section 718.112(2)(d)4.b., F.S.

'® Section 718.112(2)(k), F.S.

7 Section 718.1255(4)(a), F.S.
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The bill amends s. 718.112(2)(k), F.S., to exempt a nonresidential condominium’s bylaws from
containing a provision for mandatory nonbinding arbitration. The bill also amends s. 718.1255, F.S., to
exempt nonresidential condominiums from mandatory nonbinding arbitration.

Fire Safety

Current law requires bylaws to contain a provision that a certificate of compliance from a licensed
electrical contractor or electrician may be accepted by the board as evidence of compliance of the
condominium units with the applicable fire and life safety code. An association, condominium, or unit
owner is not required to retrofit common elements, association property, or units of a residential
condominium to meet current codes in a building that has been certified for occupancy by the
applicable government entity if the unit owners vote to forego retrofitting by majority vote. Local
governments may not require retrofitting with a fire sprinkler system before the end of 2019.*

The bill amends s. 718.112(2)(l), F.S., to provide that an association, residential condominium, or unit
owner is not required to retrofit the common elements, association property, or units of a residential
condominium to meet current codes if the unit owners vote to forego the retrofitting by majority vote.
Because the current law and the bill both only apply to residential condominiums, the provisions in the
bill do not appear to make any substantive change. That is, nonresidential condominiums may not
forego a requirement to install sprinklers.

Additionally, s. 718.112(2)(1)4., F.S., is amended to provide that only residential condominiums may
vote to forgo the retrofitting of any improvements required by s. 553.509(2), F.S.

Hurricane Shutters

Current law requires each condominium board to adopt hurricane shutter specifications. Upon approval
by a majority of voting interests, the board may also install hurricane shutters, impact glass, code-
compliant windows or doors, or other types of code-compliant hurricane protection. *°

The bill amends s. 718.113(5), F.S., to only require hurricane shutter specifications in a residential
condominium.

Phase Condominiums

Current law allows a developer to develop a condominium in phases if the original declaration of
condominium, or an amendment to that declaration, provides for and describes in detail all anticipated
phases and the impact that the completion of subsequent phases will have upon the initial phase. The
time period for completion of the proposed phases cannot exceed seven years from the date of the
recording of the declaration, unless unit owners vote to approve an extension of up to an additional
three years. If the phases are not added within seven years from the date of the recording of the
declaratgco)n, or up to 10 years if an extension has been approved, the right to add additional phases
expires.

Current law also requires the declaration of condominium to describe the land which may become part
of the condominium and the land on which each phase is to be built. The plot plan may be modified by

'® Section 718.112(2)(l), F.S.
% Section 718.113(5), F.S.
%% Section 718.403(1), F.S.
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the developer as to unit or building types to the extent that such modifications are described in the
declaration.”

The declaration or amendment to the declaration must also include:

e The minimum and maximum numbers and general size of units to be included in each phase;**

e Each unit’s percentage of ownership in the common areas;*

e The recreational areas and facilities which will be owned as common elements by all unit
owners;?

e The membership vote and ownership in the association attributable to each unit in each phase
and the results if any phase or phases are not developed;* and

¢ Whether timeshare estates will or may be created with respect to units in any phase and the
attributes of such estates.”

The bill reenacts s. 718.403(1), F.S., to resolve a conflict from the 2013 session, where two bills
amended this section. The bill also amends s. 718.403(2), F.S., to only require residential
condominiums to describe unit or building type changes to the plot plan in the declaration, and adds a
new s. 718.403(9), F.S., to provide that a declaration of condominium for a nonresidential condominium
does not need to describe:

e The minimum and maximum numbers and general size of units to be included in each phase;

e Each unit’s percentage of ownership in the common areas;

e The recreational areas and facilities which will be owned as common elements by all unit
OWners;

¢ The membership vote and ownership in the association attributable to each unit in each phase
and the results if any phase or phases are not developed; and

o Whether or not timeshare estates will or may be created with respect to units in any phase and
the attributes of such estates.

Bulk Assignees and Bulk Buyer

In 2010, the Legislature passed the Distressed Condominium Relief Act (Act) in order to relieve
developers, lenders, unit owners, and condominium associations from certain provisions of the Florida
Condominium Act. The Act was intended to relieve specific parties from certain liabilities so as to
enable economic opportunities for successor purchasers of distressed condominiums.?’

Specifically, the Act created categories of "bulk buyers" and "bulk assignees." A bulk assignee is a
person who acquires more than seven condominium parcels as provided in s. 718.703, F.S., and
receives an assignment of some or all of the rights of the developer under specified recording
documents.”®

Similarly, a bulk buyer is a person who acquires more than seven condominium parcels, but who does
not receive an assignment of developer rights other than the right to: conduct sales, leasing, and

L Section 718.403(2), F.S.

*2 Section 718.403(2)(b), F.S.
23 Section 718.403(2)(c), F.S.
>4 Section 718.403(2)(d), F.S.
% gection 718.403(2)(e), F.S.
% gection 718.403(2)(f), F.S.
" Chapter 2010-174, L.O.F.
%8 Section 718.703(1), F.S.
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marketing activities within the condominium; be exempt from payment of working capital contributions;
and be exempt from rights of first refusal.”®

Because the Act was created in reaction to the "massive downturn in the condominium market which
has occurred throughout the state," it was not intended to be open-ended. Rather, the intent of the
Legislature was to enact the relief only for “a specific and defined period."*
Originally, the time limitation for classification as a bulk assignee or bulk buyer was until July 1, 2012.%
In 2012, the Legislature extended the time limitation to July 1, 2015.%? This bill amends s. 718.707,
F.S., to extend the Act to July 1, 2016.
[I. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
The bill does not appear to have any impact on state revenues.
2. Expenditures:
The bill does not appear to have any impact on state expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
The bill does not appear to have any impact on local government revenues.
2. Expenditures:
The bill does not appear to have any impact on local government expenditures.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
The bill does not appear to have any direct economic impact on the private sector.

D. FISCAL COMMENTS:

This bill is likely to have an indirect positive fiscal impact on nonresidential condominiums due to partial
deregulation. This impact cannot be quantified.

% Section 718.703(2), F.S.
% Section 718.702, F.S.

%1 Chapter 2010-174, L.O.F.
%2 Chapter 2012-61, L.O.F.
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