HOUSE OF REPRESENTATIVES
FINAL BILL ANALYSIS

BILL #: CS/HB 99 FINAL HOUSE FLOOR ACTION:

SPONSOR(S): Criminal Justice Subcommittee; 113 Y’s 2 N’s
Edwards; Hood and others

COMPANION CS/SB 360 GOVERNOR'’S ACTION: Approved

BILLS:

SUMMARY ANALYSIS

CS/HB 99 passed the House on April 11, 2014, as CS/SB 360.

Section 893.135, F.S,, relates to drug trafficking, which occurs when a person knowingly sells, purchases,
manufactures, delivers, or brings into this state; or when a person is knowingly in actual or constructive
possession of, a specified quantity of a drug. Generally, drug trafficking offenses are first degree felonies that
are subject to mandatory minimum sentences, which vary depending on the type and quantity of drug
trafficked. A judge has no discretion to sentence a person below the mandatory minimum sentence.

Paragraph (1)(c) of s. 893.135, F.S., establishes the offense of "trafficking in illegal drugs," and specifically
addresses trafficking in morphine, opium, oxycodone, hydrocodone, and hydromorphone. If a person violates
s. 893.135(1)(c), F.S., and the quantity involved is:

e 4 grams or more, but less than 14 grams - 3 year minimum mandatory and a $50,000 fine.

e 14 grams or more, but less than 28 grams - 15 year minimum mandatory and a $100,000 fine.

e 28 grams or more, but less than 30 kilograms - 25 year minimum mandatory and a $500,000 fine.

The bill amends s. 893.135(1)(c), F.S., to establish two new offenses - “trafficking in hydrocodone” and
“trafficking in oxycodone.” The bill provides that a person who violates the newly-created “trafficking in
hydrocodone” offense and the quantity involved is:

e 14 grams or more, but less than 28 grams - 3 year mandatory minimum and a fine of $50,000.
28 grams or more, but less than 50 grams - 7 year mandatory minimum and a fine of $100,000.
50 grams or more, but less than 200 grams - 15 year mandatory minimum and a fine of $500,000.
200 grams or more, but less than 30 kilograms - 25 year mandatory minimum and a fine of $750,000.

A person who violates the newly-created “trafficking in oxycodone” offense and the quantity involved is:
e 7 grams or more, but less than 14 grams - 3 year mandatory minimum and a fine of $50,000.
e 14 grams or more, but less than 25 grams - 7 year mandatory minimum and a fine of $100,000.
e 25 grams or more, but less than 100 grams - 15 year mandatory minimum and a fine of $500,000.
e 100 grams or more, but less than 30 kilograms - 25 year mandatory minimum and a fine of $750,000.

On January 30, 2014, the Criminal Justice Impact Conference determined that this bill will have a positive
prison bed impact on the Department of Corrections (a reduction of 465 beds over five years). The conference
determined that this will result in a savings of $16 million in operating costs over five years.

The bill was approved by the Governor on June 20, 2014, ch. 2014-176, L.O.F., and will become effective on
July 1, 2014.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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|. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:

Drug Trafficking — Generally
Section 893.135, F.S., creates a variety of drug trafficking offenses. Drug trafficking occurs when a
person knowingly sells, purchases, manufactures, delivers, or brings into this state; or is knowingly in
actual or constructive possession of, a specified quantity of a controlled substance.® Section 893.135,
F.S., categorizes drug trafficking offenses by drug type as follows:
e Paragraph (1)(a) establishes the offense of “trafficking in cannabis;”
Paragraph (1)(b) establishes the offense of “trafficking in cocaine;”
Paragraph (1)(c) establishes the offense of “trafficking in illegal drugs;”
Paragraph (1)(d) establishes the offense of “trafficking in phencyclidine;”
Paragraph (1)(e) establishes the offense of “trafficking in methaqualone;”
Paragraph (1)(f) establishes the offense of “trafficking in amphetamine;”
Paragraph (1)(g) establishes the offense of “trafficking in flunitrazepam;”
Paragraph (1)(h) establishes the offense of “trafficking in GHB;”
Paragraph (1)(i) establishes the offense of “trafficking in GBL;”
Paragraph (1)(j) establishes the offense of “trafficking in 1,4-butanediol;”
Paragraph (1)(k) establishes the offense of “trafficking in phenethylamines;” and
Paragraph (1)(I) establishes the offense of “trafficking in LSD.”

o~~~ o~

Generally, drug trafficking offenses are first degree felonies? that are subject to mandatory minimum
terms of imprisonment.®> The mandatory minimum sentence applicable to a drug trafficking offense
depends on the type and quantity of drug trafficked. A sentencing judge has no discretion to sentence
a person below the mandatory minimum prison sentences outlined in statute, regardless of any
mitigating testimony provided to the court.* Only the state attorney has the discretion to waive the
mandatory minimum sentence for trafficking offenses.”

Trafficking in lllegal Drugs

Paragraph (1)(c) of s. 893.135, F.S., establishes the offense of "trafficking in illegal drugs," and
specifically addresses trafficking in morphine, opium, oxycodone, hydrocodone, and hydromorphone.
The statute provides:

Any person who knowingly sells, purchases, manufactures, delivers, or brings
into this state, or who is knowingly in actual or constructive possession of, 4
grams or more of any morphine, opium, oxycodone, hydrocodone,
hydromorphone, or any salt, derivative, isomer, or salt of an isomer thereof,
including heroin, as described in s. 893.03(1)(b), (2)(a), (3)(c)3., or (3)(c)4., F.S.,
or 4 grams or more of any mixture containing any such substance, but less than
30 kilograms of such substance or mixture, commits a felony of the first degree,
which felony shall be known as “trafficking in illegal drugs.”®

If a person violates s. 893.135(1)(c)1., F.S., and the quantity involved:

! See s. 893.135(1)(a)-(1), F.S.
2 A first degree felony is punishable by up to 30 years imprisonment and a $10,000 fine. Sections 775.082 and 775.083, F.S.
¥ Section 893.135, F.S., provides for more severe penalties in certain situations. For example, drug trafficking is a capital felony if,
during the commission of the offense, the defendant intentionally killed a person; counseled, commanded, induced, procured, or
caused the intentional killing of an individual; or the trafficking led to a natural, though not inevitable, lethal result to another person.
‘5‘ 16 Fla. Prac., Sentencing s. 6:69 (2012-2013 ed.).

Id.
® Section 893.135(1)(c)1., F.S.
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e Is 4 grams’ or more, but less than 14 grams, the person must be sentenced to a mandatory
minimum term of imprisonment of 3 years and ordered to pay a fine of $50,000.2

e Is 14 grams or more, but less than 28 grams, the person must be sentenced to a mandatory
minimum term of imprisonment of 15 years and ordered to pay a fine of $100,000.°

e Is 28 grams or more, but less than 30 kilograms, the person must be sentenced to a mandatory
minimum term of imprisonment of 25 years and pay a fine of $500,000.%°

There are numerous prescription medications that are within the scope of s. 893.135(1)(c), F.S., such
as oxycontin, vicodin, percocet, etc. As such, a person who unlawfully possesses, purchases, sells,
etc., these prescription medications in a trafficking weight may be subject to prosecution for drug
trafficking under s. 893.135(1)(c), F.S.

Weighing Prescription Medications for Drug Trafficking Offenses

When determining the weight of pills or tablets for trafficking offenses, the weight is determined by the
total weight of each pill or tablet multiplied by the number of pills or tablets possessed, sold, etc. The
total weight of a pill or tablet includes the weight of the controlled substance in the pill or tablet (e.g.,
hydrocodone) and the weight of noncontrolled substances or matter in the pill or tablet, such as coating,
binders, and nonprescription drugs (e.g., acetaminophen).™

In a 2012 report, the Office of Program Policy Analysis and Government Accountability (OPPAGA) cited
a pill that had a weight of 0.65 grams with 10 milligrams (mg.) of hydrocodone and stated “... [I]t takes 7
pills of 10 mg. hydrocodone, which are large pills with 325 to 750 mg. of acetaminophen, to reach the
threshold of 4 grams for a minimum mandatory prison sentence of three years.”*? Based upon this
medication, OPPAGA found that 22 pills would meet the 14 gram threshold (15-year mandatory
minimum term) and 44 pills would meet the 28 gram threshold (25-year mandatory minimum term).*

Due to the different compositions of prescription opioids, noncontrolled substances may add
significantly to the total weight of the pill or tablet as, for example, is the case with medication that
contains hydrocodone and acetaminophen. When comparing this medication to a sample medication
containing oxycodone, which does not contain acetaminophen, OPPAGA found:

... [I]t takes approximately 31 pills of 30 mg. oxycodone to reach the threshold of
4 grams since this type of oxycodone is a smaller pill and does not include
acetaminophen. Thus, it takes more oxycodone pills than hydrocodone pills to
trigger a minimum mandatory sentence, even though oxycodone is more potent
and likely to lead to adverse outcomes, such as addiction and overdose.™

Based upon this oxycodone medication, OPPAGA found that 108 pills would meet the 14 gram
threshold (15-year mandatory minimum term) and 215 pills would meet the 28 gram threshold (25-year
mandatory minimum term).*®

" For the purpose of comparison, the approximate weight of a U.S. currency note, regardless of denomination, is one gram.
www.moneyfactory.gov/faglibrary.html (last visited on April 29, 2014).

8 Section 893.135(1)(c)1.a., F.S. This offense is ranked in Level 7 of the Criminal Punishment Code offense severity ranking chart.
Section 921.0022(3)(g), F.S.

% Section 893.135(1)(c)1.b., F.S. This offense is ranked in Level 8 of the Criminal Punishment Code offense severity ranking chart.
Section 921.0022(3)(h), F.S.

10 Section 893.135(1)(c)1.c., F.S. This offense is ranked in Level 9 of the Criminal Punishment Code offense severity ranking chart.
Section 921.0022(3)(i), F.S.

! See ss. 893.02(16) and 893.135(6), F.S.

12 Opinions Are Mixed About Sentencing Laws for Painkiller Trafficking, Office of Program Policy Analysis and Government
Accountability, http://www.oppaga.state.fl.us/Summary.aspx?reportNum=12-02 (last visited on April 29, 2014). Report No. 12-02
g\slanuary 2012), at 5. This report is further cited as “OPPAGA Report.”

.

®1d.
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OPPAGA Report: Sample Information Regarding Prescription Drug Trafficking Offenders
OPPAGA analyzed arrest reports of a sample of 194 offenders admitted to prison in Fiscal Year 2010-
11 for opioid trafficking and determined that “almost all (93%) were convicted of trafficking in
prescription painkillers... [A]rrests most commonly involved oxycodone (73%) or hydrocodone (28%).
In comparison, 6% of the offenders were convicted of trafficking in heroin.”*®* OPPAGA provided the
following information regarding how most of these arrests occurred:

Most offenders in our sample (62%) were arrested for selling prescription
painkillers to an undercover law enforcement officer or confidential informant... In
these cases, officers worked undercover to buy drugs from known dealers or
monitored confidential informants during meetings they arranged to make
purchases. In other cases, offenders were arrested for trafficking after a traffic
stop or other law enforcement contact, or after being reported by a pharmacist for
possible prescription fraud."’

The majority of the offenders in OPPAGA’s sample illegally possessed or sold 30 to 90 pills:

For most of the offenders convicted of trafficking in oxycodone or hydrocodone,
their convictions were based on the illegal possession or sale of the number of
pills equivalent to one or two prescriptions. For those offenders sentenced for
trafficking in hydrocodone, 50% were arrested for possessing or selling fewer
than 30 pills and 25% were arrested for fewer than 15 pills. For offenders
sentenced for trafficking in oxycodone, offenders possessed or sold a median
number of 91 pills at the time of their arrests.

Following accepted medical practice, physicians may prescribe 30 or more prescription painkillers for
patients with chronic pain or recovering from surgery. For example, a patient recovering from surgery
may receive a one-time prescription of 30 to 60 hydrocodone or oxycodone pills, often in forms that
also contalig acetaminophen. lllegal possession of such an amount could trigger a minimum mandatory
sentence.

Most of the offenders in the OPPAGA sample did not have a prior drug trafficking record and were
determined by prison staff to need substance abuse treatment:

Our analysis of Department of Corrections data on the 1,200 offenders admitted
to prison for opioid trafficking in Fiscal Year 2010-11 found that 74% had not
previously been admitted to prison... Half had either never been on probation or
had been on probation solely for drug possession, and 81% did not have a prior
history of offenses involving selling or trafficking drugs. Most (84%) had no
current or past violent offenses. These offenders tended to have substance
abuse problems and were at low risk for recidivism. Prison staff assessments
determined that 65% of these offenders needed substance abuse treatment and
61% were at low risk for recidivism.*®

Minimum Mandatory Sentences

1d. at 3.

Y d.

'8 OPPAGA Report, at 4. In a footnote (n. 7, at p. 4) at the end of the second paragraph of this quote, OPPAGA noted: “Law
enforcement and other stakeholders reported that pain clinics they would consider as being ‘pill mills’ routinely prescribe much higher
amounts of prescription painkillers, such as 180 oxycodone pills per month.”

Y91d. In a footnote (n. 8, at p. 4) at the end of the second paragraph of this quote, the OPPAGA noted: “Prison staff assessed offenders’
risk of recidivism using the risk assessment instrument developed by the Department of Corrections (DOC). Recidivism is defined as
return to prison within three years of release.”
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The Criminal Punishment Code applies to sentencing for felony offenses committed on or after October
1, 1998.%° Criminal offenses are ranked in the “offense severity ranking chart” from level one (least
severe) to level ten (most severe) and are assigned points based on the severity of the offense as
determined by the legislature.” If an offense is not listed in the ranking chart, it defaults to a ranking
based on the degree of the felony.?

A defendant’s sentence is calculated based on points assigned for factors including: the offense for
which the defendant is being sentenced; injury to the victim; additional offenses that the defendant
committed at the time of the primary offense; the defendant’s prior record and other aggravating
factors.?® The points are added in order to determine the “lowest permissible sentence” for the
offense.? A judge cannot impose a sentence below the lowest permissible sentence unless the judge
makes written findings that there are mitigating “circumstances or factors that reasonably justify the
downward departure.”® The permissible sentence (absent downward departure) for an offense ranges
from the calculated lowest permissible sentence to the statutory maximum for the primary offense. The
statutory maximum sentence for a first degree felony is 30 years, for a second degree felony is 15
years and for a third degree felony is 5 years.*

Rule 3.704(c)(26) of the Florida Rules of Criminal Procedure specifies that if the lowest permissible
sentence is less than a mandatory minimum sentence, the mandatory minimum sentence takes
precedence. If the lowest permissible sentence exceeds the mandatory sentence, the lowest
permissible sentence takes precedence.?’

With few exceptions, the sentencing court must impose the mandatory minimum term — there is no
judicial discretion. There are only two circumstances in which a sentencing court is authorized by law
to impose a sentence below the mandatory minimum term: when the court sentences a defendant as a
youthful offender;?® and when the state attorney waives the mandatory minimum sentence.?

As noted above, the mandatory minimum sentence applicable to a drug trafficking offense depends on
the type and quantity of drug trafficked. As shown in the following chart, a person need only possess 4
grams of an illegal substance (prescription drug) to reach the “trafficking in illegal drugs” threshold,
while a person must possess a much greater amount of other drugs (cocaine, etc.) to reach the
trafficking thresholds.

Trafficking Provision

First Weight Range

Second Weight Range

Third Weight Range

Trafficking in illegal
drugs (includes
prescription opioids) (s.

3-year mandatory
minimum term (4 to 14
grams)

15-year mandatory
minimum term (14 to 28
grams)

25-year mandatory
minimum term (28
grams to 30 kilograms)

893.135(1)(c)1., F.S.)

20 Section 921.002, F.S.

2! Section 921.0022, F.S.

? Section 921.0023, F.S.

23 Section 921.0024, F.S.

“1d.

% Section 921.0026, F.S.

% Section 775.082, F.S.

" Fla. R. Crim. P. 3.704(c)(26). A trafficking mandatory minimum term is a minimum sentencing “floor” for the court and there is
no prohibition on earning gain-time. If the court only sentences the defendant to the mandatory term specified by statute, DOC
establishes an 85% minimum service date on the term and the offender is subject to s. 944.275(4)(b)3., F.S., which does not allow
release prior to serving a minimum of 85% of the sentence. If the court imposes a sentence that exceeds the mandatory term specified
by statute, the DOC establishes an 85% minimum service date on the sentence. See Mastay v. McDonough, 928 So.2d 512 (Fla. 1st
DCA 2006)(Section 893.135, F.S., does not preclude earning gain-time during the mandatory term as long as it does not result in the
prisoner’s release prior to serving a minimum of 85% of the sentence).

“8 Section 958.04, F.S. See Christian v. State, 84 S0.3d 437 (Fla. 5th DCA 2012).

%% 16 Fla. Prac., Sentencing s. 6:69 (2012-2013 ed.). The state attorney may also move to reduce or suspend a sentence based upon
substantial assistance rendered by the defendant. Section 893.135(4), F.S.
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Trafficking in cocaine (s.

893.135(1)(b)1., F.S.)

3-year mandatory
minimum term (28 to
200 grams)

7-year mandatory
minimum term (200 to
400 grams)

15-year mandatory
minimum term (400
grams to 150
kilograms)

Trafficking in
phencyclidine (s.
893.135(1)(d)1,, F.S.)

3-year mandatory
minimum term (28 to
200 grams)

7-year mandatory
minimum term (200 to
400 grams)

15-year mandatory
minimum term (400
grams or more)

Trafficking in
methaqualone (s.
893.135(1)(e)1., F.S))

3-year mandatory
minimum term (200
grams to 5 kilograms)

7-year mandatory
minimum term (5
kilograms to less than
25 kilograms)

15-year mandatory
minimum term (25
kilograms or more)

Trafficking in
amphetamine or

methamphetamine (s.

893.135(1)(1., F.S.)

3-year mandatory

minimum term (14 to 28

grams)

7-year mandatory
minimum term (28 to
200 grams)

15-year mandatory
minimum term (200
grams or more)

Effect of the Bill

The bill removes oxycodone and hydrocodone from the “trafficking in illegal drugs” provisions of s.

893.135(1)(c), F.S., and creates two new offenses entitled “trafficking in hydrocodone” and “trafficking
in oxycodone.” The first new offense specifically addresses trafficking in hydrocodone or any mixture
containing any such substances, and provides:

A person who knowingly sells, purchases, manufactures, delivers, or brings into
this state, or who is knowingly in actual or constructive possession of, 14 grams
or more of hydrocodone, or any salt, derivative, isomer, or salt of an isomer
thereof, or 14 grams or more of any mixture containing any such substance,
commits a felony of the first degree, which felony shall be known as “trafficking in

hydrocodone.”

The bill provides that a person who commits “trafficking in hydrocodone” and the quantity involved:
a. Is 14 grams or more, but less than 28 grams, must be sentenced to a mandatory minimum term
of imprisonment of 3 years and ordered to pay a fine of $50,000.
b. Is 28 grams or more, but less than 50 grams, must be sentenced to a mandatory minimum term
of imprisonment of 7 years and ordered to pay a fine of $100,000.
c. Is 50 grams or more, but less than 200 grams, must be sentenced to a mandatory minimum
term of 15 years and ordered to pay a fine of $500,000.
d. Is 200 grams or more, but less than 30 kilograms, must be sentenced to a mandatory minimum
term of imprisonment of 25 years and pay a fine of $750,000.

The second newly created offense specifically addresses trafficking in oxycodone or any mixture
containing any such substances, and provides:

A person who knowingly sells, purchases, manufactures, delivers, or brings into
this state, or who is knowingly in actual or constructive possession of, 7 grams or
more of oxycodone, or any salt, derivative, isomer, or salt of an isomer thereof, or
7 grams or more of any mixture containing any such substance, commits a felony
of the first degree, which felony shall be known as “trafficking in oxycodone.”

The bill provides that a person who commits “trafficking in oxycodone” and the quantity involved:
a. Is 7 grams or more, but less than 14 grams, must be sentenced to a mandatory minimum term
of imprisonment of 3 years and ordered to pay a fine of $50,000.
b. Is 14 grams or more, but less than 25 grams, must be sentenced to a mandatory minimum term
of imprisonment of 7 years and ordered to pay a fine of $100,000.
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c. Is 25 grams or more, but less than 100 grams, must be sentenced to a mandatory minimum
term of 15 years and ordered to pay a fine of $500,000.%

d. Is 100 grams or more, but less than 30 kilograms, must be sentenced to a mandatory minimum
term of imprisonment of 25 years and pay a fine of $750,000.

The bill increases the fine from $500,000 to $750,000 for any offense of trafficking in hydrocodone or
trafficking in oxycodone that involves a quantity over 30 kilograms.

The bill ranks the new offenses of trafficking in hydrocodone and oxycodone in the offense severity
ranking chart as follows:

e Sub-subparagraphs a. and b. are ranked in Level 7 (56 sentencing points);
e Sub-subparagraph c. is ranked in Level 8 (74 sentencing points); and
e Sub-subparagraph d. is ranked in Level 9 (92 sentencing points).

According to OPPAGA, it will take 22 pills of 10 mg. hydrocodone to reach the weight threshold for
trafficking in hydrocodone and 54 pills® of 30 mg. oxycodone to reach the weight threshold for
trafficking in oxycodone.*
II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
The bill does not appear to have any impact on state revenues.
2. Expenditures:
On January 30, 2014, the Criminal Justice Impact Conference determined that this bill will have a
positive prison bed impact to the Department of Corrections (a reduction of 465 beds over five
years). CJIC determined that this will result in a savings of $16.1 million in operating costs and $31
million in fixed capital costs for a total savings of $47.1 million over five years. However, the state

has a number of prison beds currently available and does not need to create new facilities or beds.
As a result, the fixed capital outlay savings will not likely be realized.

%0 A life felony committed on or after July 1, 1995, is punishable by a term of imprisonment for life or by imprisonment for a term of
years not exceeding life imprisonment. The fine can go up to $15,000 when the conviction is a life felony. Sections 775.082 and
775.083, F.S.

1 OPPAGA specifically stated that 108 pills meets the 14 gram threshold.

¥ OPPAGA Report, at 5.
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FUNDS REQUIRED
Projected
Additional
Projected Annual
Cumulative Prison Annual Annual TOTAL TOTAL
Fiscal Prison Beds Beds Operating Fixed Capital Annual Cumulative
Year Required Required Costs Outlay Costs Funds Funds
2014-2015 -1 -1 ($8,949) ($2,500,631) ($2,509,580) ($2,509,580)
2015-2016 -41 -40 ($382,977) ($9,270,408) ($9,653,385) ($12,162,965)
2016-2017 -188 -147 ($2,127,754) ($12,780,768) ($14,908,522) ($27,071,486)
2017-2018 -384 -196 ($5,421,130) ($5,435,019) ($10,856,149) ($37,927,635)
2018-2019 -465 -81 ($8,207,283) ($960,064) ($9,167,347) ($47,094,982)
Total -465 -465 ($16,148,092) ($30,946,890) ($47,094,982) ($47,094,982)
FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
The bill does not appear to have any impact on local government revenues.
2. Expenditures:
The bill does not appear to have any impact on local government expenditures.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.
D. FISCAL COMMENTS:
None.
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