HOUSE OF REPRESENTATIVES
FINAL BILL ANALYSIS

BILL #: HB 4049 FINAL HOUSE FLOOR ACTION:
SPONSOR(S): Combee and other 113 Y’s 1 N’s
COMPANION  SB 7028 GOVERNOR'’S ACTION: Approved
BILLS:

SUMMARY ANALYSIS
HB 4049 passed the House on March 8, 2016, as SB 7028. The bill includes all of SB 1428.

The State Board of Administration (SBA) has responsibility for oversight of the Florida Retirement System
(FRS) Pension Plan and FRS Investment Plan, which represents approximately $153.8 billion, or 87.1 percent,
of the $176.5 billion in assets managed by the SBA.

The Protecting Florida’s Investment Act (PFIA) requires the SBA to identify and divest from assets in foreign
companies doing business in Iran and Sudan. The PFIA requires the SBA to assemble and publish a list of
“Scrutinized Companies” that have prohibited business operations in Sudan and Iran. Once placed on the list,
the SBA and its investment managers are prohibited from acquiring those companies’ securities and are
required to divest those securities if the companies on the list do not cease the prohibited activities or take
certain compensating actions involving petroleum or energy, oil or mineral extraction, power production, or
military support activities.

The PFIA specifies that the SBA may no longer scrutinize companies with certain business operations in Iran,
may no longer assemble the Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List,
and must cease engagement, investment prohibitions, and divestment with respect to those companies upon
the occurrence of certain actions by Congress or the President.

The bill clarifies the SBA’s duties relating to the divestment of certain investments in scrutinized companies. It
requires the SBA to monitor events that may trigger expiration of the statutory provisions relating to divestment
of scrutinized companies doing business in Iran and report on the status of such events at each quarterly
meeting of its trustees. The bill also repeals a provision requiring the SBA to cease scrutinizing and divesting of
companies with certain business operations in Iran upon the occurrence of Congress or the President
affirmatively and unambiguously declaring, by means including, but not limited to, legislation, executive order,
or written certification from the President to Congress, that such mandatory divestment interferes with the
conduct of United States foreign policy.

The bill encourages the SBA to take actions in support of the MacBride Principles, which are specific
objectives for United States companies operating in Northern Ireland to follow in order to provide fair
employment opportunities to individuals from underrepresented religious groups in the workforce.

The bill does not appear to have a fiscal impact on the state or local governments.

The bill was approved by the Governor on April 8, 2016, ch. 2016-215, L.O.F., and will become effective on
July 1, 2016.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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I. SUBSTANTIVE INFORMATION
A. EFFECT OF CHANGES:
Background
State Board of Administration
The State Board of Administration (SBA or board) is established by Art. 1V, s. 4(e) of the State

Constitution and is composed of the Governor, the Chief Financial Officer, and the Attorney General.
The SBA derives its powers to oversee state funds from Art. XII, s. 9 of the Constitution.

The SBA has responsibility for oversight of the Florida Retirement System (FRS) Pension Plan
investments and the FRS Investment Plan,* which represent approximately $153.8 billion, or 87.1
percent, of the $176.5 billion in assets managed by the SBA, as of October 31, 2015.2 The SBA also
manages more than 30 other investment portfolios with combined assets of $22.9 billion, including the
Florida Hurricane Catastrophe Fund, the Florida Lottery Fund, the Florida Pre-Paid College Plan, and
various debt-service accounts for state bond issues.®

Investments
Investment decisions for the pension plan are made by fiduciaries hired by the state. Under Florida law,
an SBA fiduciary charged with an investment decision must act as a prudent expert would under similar
circumstances, taking into account all relevant substantive factors. A nine-member Investment Advisory
Council provides recommendations on investment policy, strategy, and procedures.*
The SBA’s ability to invest the FRS assets is governed by s. 215.47, F.S., which provides a “legal list”
of the types of investments and the total percentage that may be invested in each type. Some “legal
list” guidelines specific to the pension plan provide:
¢ No more than 80 percent of assets should be invested in domestic common stocks.
¢ No more than 75 percent of assets should be invested in internally managed common stocks.
o No more than 3 percent of equity assets should be invested in the equity securities of any one
corporation, except to the extent a higher percentage of the same issue is included in a
nationally recognized market index, based on market values, or except upon a specific finding
by the board that such higher percentage is in the best interest of the fund.
e No more than 25 percent of assets should be invested in notes issued by FHA-insured or VA-
guaranteed first mortgages on real property, or foreign government general obligations.
¢ No more than 35 percent of assets should be invested in foreign corporate or commercial
securities or obligations.
¢ No more than 20 percent of assets should be invested in alternative investments.

State Sponsors of Terrorism

Countries that are determined by the United States Secretary of State to have repeatedly provided
support for acts of international terrorism are designated as "State Sponsors of Terrorism" and are
subject to sanctions under the Export Administration Act, the Arms Export Control Act, and the Foreign
Assistance Act.’ The four main categories of sanctions resulting from designations under these acts
are: restrictions on U.S. foreign assistance, a ban on defense exports and sales, certain controls over
exports of dual use items, and miscellaneous financial and other restrictions.®

! Members in the FRS may elect to participate in the pension plan, which is a defined benefit plan, or the investment plan, which is a
defined contribution plan.
? See State Board of Administration, Performance Report to the Trustees, October 31, 2015, issued December 15, 2015, p. 5-6,
3f‘;wailable at https://www.sbafla.com/fsb/Portals/Internet/Reports/20151031_Trustees_Performance_Reportrev.pdf.

Id.
* Section 215.444, F.S.
Z U.S. Department of State, State Sponsors of Terrorism, http://www.state.gov/j/ct/list/c14151.htm (last visited Jan. 21, 2016).

Id.
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The three countries currently designated by the U.S. Secretary of State as "State Sponsors of
Terrorism" are Iran, Sudan, and Syria.7

Divestment of Securities

Divestment of securities is one method of applying economic pressures to companies, groups, or
countries whose practices are not condoned by shareholders. Divestment may be used in conjunction
with or in lieu of other sanctioning methods, such as economic embargoes and diplomatic and military
activities. Alternatively, divestment may be used as a protective device if a particular investment carries
a high level of risk to the performance of a fund.

Federal Divestment Laws

The Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010° (CISADA) authorizes
states to divest — within specified boundaries — from companies that invest in Iran. CISADA provides in
pertinent part:

Authority to Divest—Notwithstanding any other provision of law, a State or local
government may adopt and enforce measures that meet the requirements of
subsection (d) to divest the assets of the State or local government from, or
prohibit investment of the assets of the State or local government in, any person
that the State or local government determines, using credible information
available to the public, engages in investment activities in Iran described in
subsection (c).

Section (c) of CISADA specifies that a person® engages in investment activities in Iran if the person:
e Has an investment of $20,000,000 or more in the energy sector of Iran, including in a person
that provides oil or liquefied natural gas tankers, or products used to construct or maintain
pipelines used to transport oil or liquefied natural gas, for the energy sector of Iran; or
¢ Is afinancial institution that extends $20,000,000 or more in credit to another person, for 45
days or more, if that person will use the credit for investment in the energy sector of Iran.

CISADA specifies that the authorization for a state or local government to divest ends 30 days after the
President certifies to Congress that the government of Iran no longer satisfies the requirements for
designation as a state sponsor of terrorism and has ceased the pursuit, acquisition, and development
of certain weapons.™®

Protecting Florida’s Investment Act
In 2007, the Legislature unanimously passed the Protecting Florida’s Investment Act (PFIA), which
required the SBA to divest of companies with certain business operations in the countries of Sudan or

Iran. The PFIA requires the SBA to assemble and publish a list of “Scrutinized Companies”**

"1d.
822 U.S.C. ss. 8501-8551.

that have

° The term “person” includes corporations, companies, associations, firms, partnerships, societies, and joint stock companies, as well

as individuals. 1 U.S.C. s. 1.
10See 22 U.S.C. s. 8551(a).
' Section 215.473(1)(t), F.S., defines “scrutinized company” as a company that meets any of the following criteria:

1. The company has business operations that involve contracts with or provision of supplies or services to the government of
Sudan, companies in which the government of Sudan has any direct or indirect equity share, consortiums or projects commissioned by

the government of Sudan, or companies involved in consortiums or projects commissioned by the government of Sudan , and:
a. More than 10 percent of the company’s revenues or assets linked to Sudan involve oil-related activities or mineral-

extraction activities; less than 75 percent of the company’s revenues or assets linked to Sudan involve contracts with or provision of
oil-related or mineral-extracting products or services to the regional government of southern Sudan or a project or consortium created

exclusively by that regional government; and the company has failed to take substantial action; or
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prohibited business operations in Sudan or Iran. Once a company is placed on the list, the SBA and its
investment managers are prohibited from acquiring that company’s securities and are required to divest
the company’s securities if the company does not cease the prohibited activities or take certain
compensating actions involving petroleum or energy, oil or mineral extraction, power production, or
military support activities.

The PFIA specifies that the SBA may no longer scrutinize companies with certain business operations
in Iran, may no longer assemble the Scrutinized Companies with Activities in the Iran Petroleum Energy
Sector List, and must cease engagement, investment prohibitions, and divestment with respect to those
companies upon the occurrence of any of the following:

e The Congress or President of the United States affirmatively and unambiguously states, by
means including, but not limited to, legislation, executive order, or written certification from the
President to Congress, that the government of Iran has ceased to acquire weapons of mass
destruction and support international terrorism;

e The United States revokes all sanctions imposed against the government of Iran; or

e The Congress or President of the United States affirmatively and unambiguously declares, by
means including, but not limited to, legislation, executive order, or written certification from the
President to Congress, that mandatory divestment of companies with business operations in
Iran interferes with the conduct of United States foreign policy.

Previous Restrictions on Investments in Northern Ireland

In 2015, the Legislature repealed s. 121.153, F.S., which placed certain restrictions on FRS
investments in companies doing business in or with Northern Ireland. This section, which had been
enacted by the Legislature in 1988, required the SBA to determine the existence of specific types of
affirmative action taken to eliminate the ethnic or religious discrimination practiced by the government
of Northern Ireland, or its agencies, instrumentalities, or national corporations.

These affirmative actions, known as the MacBride Principles, included:

¢ Increasing the representation of individuals from underrepresented religious groups in the
workforce, including managerial, supervisory, administrative, clerical, and technical jobs;

o Providing adequate security for the protection of minority employees both at the workplace and
while traveling to and from work;

e Banning provocative religious or political emblems from the workplace;

e Publicly advertising all job openings and making special recruitment efforts to attract applicants
from underrepresented religious groups;

o Providing that layoff, recall, and termination procedures should not in practice favor particular
religious groupings;

b. More than 10 percent of the company’s revenues or assets linked to Sudan involve power-production activities; less than
75 percent of the company’s power-production activities include projects whose intent is to provide power or electricity to the
marginalized populations of Sudan; and the company has failed to take substantial action.

2. The company is complicit in the Darfur genocide.

3. The company supplies military equipment within Sudan, unless it clearly shows that the military equipment cannot be used
to facilitate offensive military actions in Sudan or the company implements rigorous and verifiable safeguards to prevent use of that
equipment by forces actively participating in armed conflict. Examples of safeguards include post-sale tracking of such equipment by
the company, certification from a reputable and objective third party that such equipment is not being used by a party participating in
armed conflict in Sudan, or sale of such equipment solely to the regional government of southern Sudan or any internationally
recognized peacekeeping force or humanitarian organization.

4. The company has business operations that involve contracts with or provision of supplies or services to the government of
Iran, companies in which the government of Iran has any direct or indirect equity share, consortiums, or projects commissioned by the
government of Iran, or companies involved in consortiums or projects commissioned by the government of Iran and:

a. More than 10 percent of the company’s total revenues or assets are linked to Iran and involve oil-related activities or
mineral-extraction activities; and the company has failed to take substantial action; or

b. The company has, with actual knowledge, on or after August 5, 1996, made an investment of $20 million or more, or any
combination of investments of at least $10 million each, which in the aggregate equals or exceeds $20 million in any 12-month period,
and which directly or significantly contributes to the enhancement of Iran’s ability to develop the petroleum resources of Iran.
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¢ Abolishing job reservations, apprenticeship restrictions, and differential employment criteria that
discriminate on the basis of religion or ethnic origin;

o Developing training programs that will prepare substantial numbers of current minority
employees for skilled jobs, including the expansion of existing programs and the creation of new
programs to train, upgrade, and improve the skills of minority employees;

o Establishing procedures to assess, identify, and actively recruit minority employees with
potential for further advancement; and

e Appointing senior management staff members to oversee affirmative action efforts and setting
up timetables to carry out affirmative action principles.

The SBA was required to invest the FRS assets in such a manner that the investments in companies
doing business in or with Northern Ireland reflected the advances made by such companies in
eliminating discrimination.

Effect of the Bill
Divestment of Scrutinized Companies

The bill clarifies the SBA’s duties relating to the divestment of certain investments in scrutinized
companies.

The bill requires the SBA to monitor events that may trigger expiration of the statuory provisions relating
to divestment of scrutinized companies doing business in Iran and report on the status of such events
at each quarterly meeting of its trustees.

The bill repeals the provision requiring the SBA to cease scrutinizing and divesting of companies with
certain business operations in Iran upon the occurrence of Congress or the President affirmatively and
unambiguously declaring, by means including, but not limited to, legislation, executive order, or written
certification from the President to Congress, that such mandatory divestment interferes with the
conduct of United States foreign policy.

Investment in Companies Operating in Northern Ireland

The bill creates s. 215.4702, F.S., relating to SBA investments in publicly traded companies operating
in Northern Ireland. It defines the term “MacBride Principles” as the objectives for U.S. companies
operating in Northern Ireland to:

¢ Increase the representation of individuals from underrepresented religious groups in the
workforce, including managerial, supervisory, administrative, clerical, and technical jobs.

e Provide adequate security for the protection of minority employees both at the workplace and
while traveling to and from work.

e Ban provocative religious or political emblems from the workplace.

Publicly advertise all job openings and make special recruitment efforts to attract applicants
from underrepresented religious groups.

o Provide that layoff, recall, and termination procedures should not in practice favor particular
religious groups.

e Abolish job reservations, apprenticeship restrictions, and differential employment criteria that
discriminate on the basis of religion or ethnic origin.

e Develop training programs that will prepare substantial numbers of current minority employees
for skilled jobs, including the expansion of existing programs and the creation of new programs
to train, upgrade, and improve the skills of minority employees.

o Establish procedures to assess, identify, and actively recruit minority employees with potential
for further advancement.

e Appoint senior management staff members to oversee affirmative action efforts and to set up
timetables to carry out affirmative action principles.

The bill also provides the following definitions:
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o “Operating” means actively engaging in commerce geographically in Northern Ireland through
the acquisition, development, maintenance, ownership, sale, possession, lease, or operation of
equipment, facilities, personnel, products, services, or personal property.

e "Publicly traded company" means any business organization having equity securities listed on a
national or an international exchange that is regulated by a national or an international
regulatory authority.

The bill encourages the SBA to determine which publicly traded companies in which the FRS Trust
Fund is invested operate in Northern Ireland. If the SBA determines that a company meets such
criteria, the SBA is encouraged to:
¢ Notify the company that the SBA supports the MacBride Principles;
¢ Inquire regarding the actions that the company has taken in support of or furtherance of the
MacBride Principles;
e Encourage a company that has not adopted the MacBride Principles to make all lawful efforts to
implement the fair employment practices embodied in the MacBride Principles; and
e Support the adoption of the MacBride Principles in exercising its proxy voting authority. For
these purposes, the SBA may not be a fiduciary in exercising its proxy voting authority.

In determining whether companies operate in Northern Ireland, the SBA may rely on available public
information, including information provided by nonprofit organizations, research firms, international
organizations, and government entities.
The bill specifies that the SBA may not be held liable for, and a cause of action does not arise from, any
action or inaction by the SBA in administering these provisions.
II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditures:
If the SBA takes the actions encouraged by the bill, the SBA will have to dedicate staff time to
complete the encouraged actions. The SBA estimates that the costs should be minimal and
covered within the existing management fee assessed on the FRS Trust Fund.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:
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None.
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