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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 1656
Albritton
(Similar H 715)

Reclaimed Water; Providing that reclaimed water is a
water source for public water supply systems;
providing specified groundwater and surface water
quality protections for potable reuse projects;
providing that potable reuse is an alternative water
supply and that projects relating to such reuse are
eligible for alternative water supply funding;
prohibiting domestic wastewater treatment facilities
from disposing of effluent, reclaimed water, or reuse
water by surface water discharge, etc.

IT 02/03/2020 Fav/CS
AEG
AP

Fav/CS
Yeas 8 Nays 1

2 CS/SB 810
Health Policy / Simmons
(Compare H 151, S 694)

Tobacco and Nicotine Products; Revising the age
limits for permits relating to cigarettes; revising age
and time restrictions relating to the prohibition of
smoking and vaping near school property; revising
prohibitions on the sale of tobacco products from
vending machines; requiring that the age of persons
purchasing tobacco products be verified under certain

circumstances, etc.

HP 01/21/2020 Fav/CS
IT 02/03/2020 Fav/CS
AP

Fav/CS
Yeas 8 Nays 1

3 SB 1394
Simmons
(Similar H 1037)

Taxes and Fees; Revising the definition of the term
“tobacco products” to include nicotine dispensing

devices and nicotine products, etc.

IT 02/03/2020 Fav/CS
FT
AP

Fav/CS
Yeas 6 Nays 2

02032020.1555

S-036 (10/2008)
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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 SB 912
Diaz
(Similar CS/CS/H 689, Compare
CS/CS/H 623, CS/S 1154)

Department of Business and Professional Regulation;
Requiring that certain reports relating to the
transportation or possession of cigarettes be filed with
the Division of Alcoholic Beverages and Tobacco
through the division’s electronic data submission
system; renaming the Florida State Boxing
Commission as the Florida Athletic Commission;
revising requirements for issuing special licenses to
certain food service establishments; providing the
circumstances under which a person is delinquent in
the payment of an assessment in the context of
eligibility for membership on certain condominium
boards, etc.

IT 02/03/2020 Not Considered
CA
AP

Not Considered

5 SB 1084
Diaz
(Similar CS/CS/H 209, Compare H
49)

Emotional Support Animals; Prohibiting discrimination
in the rental of a dwelling to a person with a disability
or a disability-related need who has an emotional
support animal; prohibiting a landlord from requiring
such person to pay extra compensation for such
animal; prohibiting the falsification of written
documentation or other misrepresentation regarding
the use of an emotional support animal; specifying
that a person with a disability or a disability-related
need is liable for certain damage done by her or his
emotional support animal, etc.

AG 01/14/2020 Favorable
IT 02/03/2020 Not Considered
RC

Not Considered

6 SB 1698
Diaz
(Similar H 1237, Linked S 1700)

Regulation of Pet Stores; Creating the "Florida Pet
Protection Act"; requiring the licensure of pet stores;
requiring the Department of Business and
Professional Regulation to adopt procedures for such
licensure; regulating the sale or transfer of household
pets by pet stores; limiting the sources from which pet
stores may acquire pets for sale; requiring the
department to conduct periodic inspections of pet
stores and audit sales records, etc.

IT 02/03/2020 Not Considered
AEG
AP

Not Considered

02032020.1555

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Innovation, Industry and Technology
Monday, February 3, 2020, 1:30—3:30 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

7 CS/SB 708
Health Policy / Hutson
(Similar CS/H 59)

Automated Pharmacy Systems; Authorizing a
community pharmacy to use an automated pharmacy
system under certain circumstances; providing that
certain medicinal drugs stored in an automated
pharmacy system for outpatient dispensing are part of
the inventory of the pharmacy providing services
through such system, etc.

HP 01/14/2020 Fav/CS
IT 02/03/2020 Favorable
RC

Favorable
Yeas 10 Nays O

8 SB 1174
Hutson
(Identical H 701)

Communications Services Tax; Revising legislative
intent regarding local communications services tax
rates; revising downward the tax rate on the retail
sale of communications services; deleting a provision
that specifies where proceeds of a communications
services tax must be deposited and disbursed;
requiring dealers to collect and remit local
communications services taxes under certain
conditions; authorizing the Legislature to appropriate
moneys to offset specified direct reductions of the
local communications services tax by certain counties
and municipalities, etc.

IT 02/03/2020 Favorable
CA
AP

Favorable
Yeas 10 Nays O

9 SB 630
Mayfield
(Compare H 457, CS/S 670)

Regulation of Smoking; Authorizing municipalities and
counties to further restrict smoking within the
boundaries of certain public parks, etc.

CA 01/13/2020 Favorable
IT 02/03/2020 Favorable
RC

Favorable
Yeas 7 Nays 2

Other Related Meeting Documents
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Innovation, Industry, and Technology

BILL: CS/SB 1656

INTRODUCER: Innovation, Industry, and Technology Committee and Senator Albritton

SUBJECT: Reclaimed Water
DATE: February 3, 2020 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Wiehle Imhof IT Fav/ CS
2. AEG
3. AP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1656 prohibits domestic wastewater treatment facilities from disposing of effluent,
reclaimed water, or reuse water by surface water discharge beginning January 1, 2026, with
stated exceptions.

The bill provides for potable water reuse, deeming reclaimed water to be a water source for
public water supply systems, declaring potable reuse to be an alternative water supply, declaring
potable reuse projects to be eligible for alternative water supply funding, and prohibiting
exclusion of use of potable reuse water from regional water supply planning. It requires the
Department of Environmental Protection (DEP) to review existing rules governing reclaimed
water and potable reuse for necessary modifications and repeals and to adopt new rules. It
requires DEP to initiate rulemaking by December 31, 2020, and submit the adopted rules to the
President of the Senate and the Speaker of the House of Representatives by December 12, 2021,
for approval and incorporation into ch. 403, F.S. The rules may not be published as
administrative rules. The bill also sets out legislative intent on how DEP is to perform these
functions.

The bill requires DEP and the water management districts to develop and execute a
memorandum of agreement providing for the procedural requirements of a coordinated review of
all permits associated with the construction and operation of an indirect potable reuse project.
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It set out permitting, tax, and funding benefits to be provided to a potable reuse project
developed as a qualifying project.

The bill requires that DEP coordinate with one or more technical working groups to adopt rules
for the implementation of the potable reuse statute and sets out requirements for these rules.

It requires each county, municipality, and special district to provide specified benefits and
incentives to developers for use of graywater technologies.

Finally, the bill states that the Legislature determines and declares that this act fulfills an
important state interest.

Il. Present Situation:

Report on Expansion of Beneficial Use of Reclaimed Water, Stormwater and Excess
Surface Water

The DEP issued a report in December 2015 on the beneficial use of reclaimed water, stormwater,
and excess surface water. The report found that Earth’s water supply is finite and is continually
recycled and reused through the hydrologic cycle. Florida’s groundwater is also recycled water,
and it is important to recognize that groundwater comes from the land’s surface. This surface
water percolating down into the ground brings with it all of the inputs found in surface waters —
agricultural runoff, urban stormwater and domestic and industrial wastewater inputs. Most
reclaimed water land application projects (rapid infiltration basins, sprayfields, etc.) ultimately
return water to groundwater, which may be available to down-gradient users.! In Florida,
groundwater accounts for about 90% of public and domestic water supply. Approximately 20%
of Floridians safely consume groundwater without treatment or disinfection.?

While Florida’s freshwater resources are finite, the state faces continuing population growth
which is projected to result in an additional 4.8 million Floridians through 2030. Population
growth will bring increased demands for water and increased volumes of wastewater, which
must be managed to prevent pollution. At the same time, many areas of the state are
approaching, or have exceeded, the sustainable limits of traditional groundwater supplies.®

Some areas of Florida are designated as “water resource caution areas,” areas having current or
future critical water supply problems where traditional water sources may not be adequate to
meet expected water needs. Within these areas, water conservation, reuse, and other alternative
resources will play critical roles in ensuring adequate water supply.* The map below shows the
water resource caution areas.®

1 A gradient is a slope or incline. Down-gradient is a position on that slope moving downward. In hydrology, down-gradient
refers to water moving downward, or down-gradient, from one location to another. A down-gradient user is a user down the
gradient, lower on the slope or incline, along which the water is moving.

2 DEP, Report on Expansion of Beneficial Use of Reclaimed Water, Stormwater and Excess Surface Water, 14 (December 1,
2015) available at https://floridadep.gov/sites/default/files/SB536%20Final%20Report.pdf.

31d.

41d. at 14-15.

® This map is DEP’s In-house graphic map of water resource caution areas, available at
https://floridadep.gov/water/water/media/house-graphic-map-water-resource-caution-areas.
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Florida Water Resource Caution Areas (WRCA)
NWFWMD
& sFwwmD
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SRWMD
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In Florida, DEP and the WMDs both play a role in the management of water resources. DEP
focuses on water quality, and the WMDs on water quantity.® Over the last thirty years, both DEP
and the WMDs have been involved in promoting use of reclaimed water.”8

DEP’s reuse statute is section 403.064, F.S. The statute requires all applicants for permits to
construct or operate a domestic wastewater treatment facility that is located within, serves a
population within, or discharges within a water resource caution area to prepare a reuse
feasibility study as part of their application for the permit. Reuse feasibility studies must include,
but are not limited to:

e Evaluation of monetary costs and benefits for several levels and types of reuse;
Evaluation of water savings if reuse is implemented;

Evaluation of rates and fees necessary to implement reuse;

Evaluation of environmental and water resource benefits associated with reuse;
Evaluation of economic, environmental, and technical constraints; and

A schedule for implementation of reuse that considers phased implementation.

If the study shows that the reuse is feasible, the applicant must give significant consideration to
its implementation.

5 DEP, Report on Expansion of Beneficial Use of Reclaimed Water, Stormwater and Excess Surface Water, 16 (December 1,
2015) available at https://floridadep.gov/sites/default/files/SB536%20Final%20Report.pdf.

71d. at 16.

8 “Reclaimed water” is water that has received at least secondary treatment and basic disinfection and is reused after flowing
out of a domestic wastewater treatment facility. 1d. at 11.
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A reuse feasibility study conducted under this statute satisfies a WMD requirement to conduct a
reuse feasibility study imposed on a local government or utility that has responsibility for
wastewater management. The data included in the study and the conclusions of the study must be
given significant consideration by the applicant and the appropriate water management district in
an analysis of the economic, environmental, and technical feasibility of providing reclaimed
water for reuse and must be presumed relevant to the determination of feasibility. A WMD may
not require a separate study when a reuse feasibility study has been completed under this statute.

Permits issued by DEP the department for domestic wastewater treatment facilities must be
consistent with requirements for reuse included in applicable consumptive use permits issued by
the WMD, if such requirements are consistent with department rules governing reuse of
reclaimed water. This requirement applies only to domestic wastewater treatment facilities which
are located within, or serve a population located within, or discharge within water resource
caution areas and are owned, operated, or controlled by a local government or utility which has
responsibility for water supply and wastewater management.

After conducting a feasibility study, domestic wastewater treatment facilities that dispose of
effluent by surface water discharges or by land application methods must implement reuse to the
degree that reuse is feasible, based upon the applicant’s reuse feasibility study. This requirement
does not apply to surface water discharges or land application systems which are currently
categorized as reuse under department rules.

The reuse statute for WMDs is s. 373.250, F.S. In this statute, the Legislature recognizes that the
interest of the state to sustain water resources for the future through the use of reclaimed water
must be balanced with the need of reuse utilities to operate and manage reclaimed water systems
in accordance with a variety and range of circumstances, including regulatory and financial
considerations, which influence the development and operation of reclaimed water systems
across the state.

The statute declares reclaimed water as an alternative water supply that is eligible for alternative
water supply funding, and prohibits exclusion of the use of reclaimed water from regional water

supply planning.

Reclaimed water may be presumed available to a consumptive use permit applicant when a
utility exists which provides reclaimed water, which has determined that it has uncommitted
reclaimed water capacity, and which has distribution facilities, which are initially provided by
the utility at its cost, to the site of the affected applicant’s proposed use. A water management
district may require the use of reclaimed water in lieu of all or a portion of a proposed use of
surface water or groundwater by an applicant when the use of reclaimed water is available; is
environmentally, economically, and technically feasible; and is of such quality and reliability as
IS necessary to the user.

A water management district may not adopt any rule that gives preference to users within any
class of use who do not use reclaimed water over users within the same class who use reclaimed
water.
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Reuse utilities and the applicable water management district or districts are encouraged to
periodically coordinate and share information concerning the status of reclaimed water
distribution system construction, the availability of reclaimed water supplies, and existing
consumptive use permits in areas served by the reuse utility.

This statute applies to applications for new consumptive use permits and renewals and
modifications of existing consumptive use permits.

Chapter 62-610, Florida Administrative Code (F.A.C.), identifies the most-common types of

reuse systems.

e Slow-rate land application; restricted public access — the application of reclaimed water to a
vegetated land surface, most often through spray irrigation, where public access is restricted.
Treatment requirements for these systems include reclaimed water that has received at least
secondary treatment and basic disinfection.

e Slow-rate land application; public access — the irrigation of areas accessible to the public,
such as golf courses, parks and similar areas, along with irrigation of residential properties
and edible crops. A wide range of other activities also are addressed, including toilet
flushing, fire protection, street cleaning, decorative fountains, dust control and vehicle
washing. These reuse systems feature reclaimed water that has received at least secondary
treatment and high-level disinfection.

e Rapid-rate land application — the deliberate application of reclaimed water at high rates to
rapid infiltration basins (RIBs), percolation ponds, or absorption fields to recharge the
groundwater. Treatment requirements for these systems include reclaimed water that has
received at least secondary treatment and basic disinfection and that meets the nitrate
standard of 12 mg/L.

e Aquifer Storage and Recovery (ASR) — the injection of reclaimed water into a subsurface
formation for storage and recovery of the stored reclaimed water for beneficial purposes at a
later date. The stored reclaimed water is only considered to be “reused” when it is recovered
from aquifer storage and used for beneficial purposes. Injected water must meet applicable
groundwater requirements before injection. Recovered water must meet the performance
standards for fecal coliforms as specified for high-level disinfection.

e Recharge of Class F-I, G-1 and G-Il groundwaters — these types of systems include:

o Injection of reclaimed water directly into those groundwaters;

o Rapid-rate land application systems located over those groundwaters;

o Use of reclaimed water to create salinity barriers to protect those groundwaters; and
o Discharges to surface waters which are directly connected to those groundwaters.

The treatment requirements depend on the type and class of groundwater into which the

reclaimed water is injected. Groundwater recharge is also called AquiferRecharge.

e Indirect Potable Reuse (IPR) — This type of reuse system involves the planned use of
reclaimed water to augment surface water resources which are used or will be used for public
water supplies. IPR systems include discharges to Class I surface waters and discharges to
other surface waters which are directly or indirectly connected to Class | surface waters. The
treatment requirements depend on the class of surface waters to which the reclaimed water is
discharged. While the injection of reclaimed water into a drinking water aquifer is also
sometimes referred to as IPR, DEP rules include this as groundwater recharge.
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e Wetlands creation, restoration and enhancement — Reclaimed water can be used to create,
restore, or enhance man-made wetlands as well as hydrologically altered wetlands.
Wastewater wetlands that discharge to Class | waters or contiguous to Class | waters must
meet the same requirements as other discharges to surface water.

e Industrial Uses — Industrial uses of reclaimed water involve the use of reclaimed water for
cooling water, wash water, or process water at industrial facilities. Reclaimed water cannot
be used in food or beverage processing facilities where the reclaimed water would come into
contact with food or beverages being prepared for human consumption. For most
applications, secondary treatment and basic disinfection are required. Some uses would
involve additional site restrictions.®

According to the DEP report, over the past 30 years, Florida has made great strides in the
expansion of reclaimed water systems and reuse is now an integral part of wastewater
management, water resource management, and ecosystem management in Florida. In 2013,
Florida reused approximately 719 million gallons per day (MGD) of reclaimed water, which
represents approximately 45 percent of the total domestic wastewater flow in the state. Today
Florida is recognized as a national leader in water reuse.'® The chart below shows the percentage
of reclaimed water utilization by flow for each reuse type.!!

Figure 1: Reclaimed Water Utilization by Flow

Wetlands & Other
6%

Industrial Uses
17%

Groundwater Public Access Areas
Recharge 57%
12%

Agriculture Irrigation
o,

8%

Note: Agriculture irrigation includes edible crops (e.g., citrus) as well as feed and fodder crops (e.g., spray fields).

According to the report, despite this level of reuse, Florida disposed of over 960 MGD of
wastewater effluent using deep injection wells, ocean outfalls, and surface water discharges. This

° DEP, Report on Expansion of Beneficial Use of Reclaimed Water, Stormwater and Excess Surface Water, 18-19 (December
1, 2015) available at https://floridadep.gov/sites/default/files/SB536%20Final%20Report.pdf.

101d. at 19.

11 This chart is available from DEP’s Florida’s Reuse Activities, https://floridadep.gov/water/domestic-
wastewater/content/floridas-reuse-activities.
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represents a waste of a valuable resource. Where technically, environmentally and economically
feasible, reclaimed water should be reused for beneficial purposes.*?

Framework for the Implementation of Potable Reuse in Florida

The Florida Potable Reuse Commission (PRC) is a stakeholder group whose mission was “to
develop a framework for potable reuse implementation in Florida to augment future water
supplies and to support water quality initiatives as well as to advise elected officials and
regulatory agencies on statutory and regulatory challenges, and to present consensus-based
solutions.” The members of the PRC include utility representatives from WateReuse Florida,
Florida Water Environment Association Utility Council, Florida Section American Water Works
Association Water Utility Council, and stakeholders representing agricultural, environmental,
public health, associated industries, and the Department of Health. The Florida Department of
Environmental Protection and the five water management districts, Northwest Florida, Suwannee
River, St. Johns River, Southwest Florida, and South Florida, also participated as ex officio
members.*®

The PRC’s report makes fifteen broad recommendations, set forth below.*

Regulatory Recommendations
1. Place potable reuse requirements in drinking water regulations

The PRC recommends moving Florida’s existing reclaimed water regulations in DEP rules that
apply to potable reuse into the appropriate drinking water rules. The PRC also recommends that
new regulations addressing potable reuse also be placed within Florida’s drinking water program
regulations. The goal in doing so is to separate nonpotable reuse from potable reuse and place
potable reuse requirements under the appropriate drinking water regulations and to have a clear,
concise, and enforceable point of regulatory compliance.

2. Revise existing drinking water regulations to specify reclaimed water as a water supply source
and employ appropriate treatment technologies to address pathogens and emerging constituents

Existing drinking water regulations address differences in various sources of water. For example,
treating surface water versus groundwater requires more disinfection because it is more common
to find waterborne pathogens in surface waters like rivers or lakes than in aquifers. Similarly,
reclaimed water, which comes from treated wastewater, may have elevated concentrations of
pathogens such as bacteria and viruses. It may also have higher concentrations of emerging
constituents, such as pharmaceuticals and personal care products. In addition, other chemicals
could potentially be present in reclaimed water coming from discharges by industrial and
commercial users.

12 DEP, Report on Expansion of Beneficial Use of Reclaimed Water, Stormwater and Excess Surface Water, 15 (December 1,
2015) available at https://floridadep.gov/sites/default/files/SB536%20Final%20Report.pdf.

13 Potable Reuse Commission, Framework for the Implementation of Potable Reuse in Florida, iii-iv (Jan. 2020), available at
http://prc.watereuseflorida.com/wp-content/uploads/Framework-for-Potable-Reuse-in-Florida-FINAL -January-2020-

web10495.pdf.
14 1d. at xxvii-xxxi. See also chapter 10 of the report, beginning at p. 104.
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3. Require potable reuse to meet drinking water standards

To protect public health, the PRC recommends revising Florida’s drinking water rules to
consider reclaimed water as a source water. With this recommendation, drinking water produced
from all potable reuse projects would be required to meet existing primary and secondary
drinking water standards.

4. Provide pathogen treatment to meet drinking water standards

In addition, the PRC recommends that DEP adopt potable reuse treatment requirements for
pathogens within the drinking water regulations. This would be done by having a water utility
examine the potential for pathogens in the reclaimed water source, and then apply appropriate
treatment technology to reduce, remove or inactivate those pathogens to acceptable water quality
standards consistent with current drinking water rules. With this recommendation, pathogens in
potable reuse projects would be treated to meet drinking water standards.

5. Require industrial pretreatment and source control

To further support this approach, the PRC also recommends that existing industrial pretreatment
requirements in DEP rules apply to potable reuse projects. Industrial pretreatment requirements
prevent unacceptable industrial discharges from entering domestic wastewater facilities. To
complement this, the PRC recommends domestic wastewater facilities used for potable reuse
also implement source control to prevent other unacceptable wastes from entering those
facilities.

6. Addressing emerging constituents

Finally, the PRC recommends addressing emerging constituents, such as pharmaceuticals and
personal care products, in potable reuse. Currently, there are no established standards for
emerging constituents. As such, the PRC recommends DEP adopt a treatment technique
approach to address emerging constituents.

The treatment technique the PRC recommends is the use of Appropriate Treatment Technology
(ATT). The ATT concept involves using technically and economically feasible treatment
technologies to treat emerging constituents. These are proven means for treating water.

The recommended approaches for employing ATT to treat emerging constituents vary slightly
between direct potable reuse (DPR) and indirect potable reuse (IPR). For DPR, the PRC
recommends including reclaimed water in the source water characterization of the drinking water
treatment facility and applying ATT as necessary with the existing drinking water treatment
process to meet the required treatment objectives. For IPR, the evaluation must consider the
impact of the environment (soil, groundwater or surface water) on the treatment, attenuation and
dilution of emerging constituents. Depending on the project, ATT may need to be employed
prior to discharge to the environment, after discharge to the environment but before final
drinking water treatment, or some combination of both.
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Monitoring should also be required when employing ATT. Monitoring would be done before and
after use of the ATT to ensure ATT is working effectively. Because it is not practical to monitor
emerging constituents directly, a surrogate would be monitored to demonstrate effective
treatment. If that monitoring detects inadequate treatment (i.e., “off-spec water”), the water
would be retreated or discharged elsewhere and not sent out for public consumption.

For IPR projects environmental monitoring is recommended. Monitoring is currently required for
nonpotable reuse projects discharging reclaimed water to groundwater or surface waters. To
address the potential risk associated with emerging constituents, the PRC recommends DEP
amend these monitoring requirements to also require monitoring for a representative emerging
constituent in IPR projects. The utility would select the representative emerging constituent with
DEP review and approval. If that monitoring detects an issue, the utility would report the issue to
DEP and work with DEP to determine the cause and address the issue. The specific treatment
processes used with ATT will vary depending upon the project scenario, emerging constituent(s)
concentrations, desired finished water quality, and the capability of the facility. Specific ATTs
employed may also evolve over time as new treatment technologies develop, new emerging
constituents are identified, and criteria for emerging constituents are further refined.

Other recommendations to improve potable reuse regulation while protecting the public health
and environment

The report also delineated other recommendations to improve potable reuse regulation.®

1. Continue to exempt DPR from needing to obtain a consumptive use permit (CUP) or water use
permit (WUP)

Existing Florida Statutes do not require a CUP or WUP for reclaimed water use because no water
is withdrawn from the environment. This should continue to apply to DPR as the potable reuse
framework is implemented.

2. Clarify that IPR projects must comply with existing spring discharge standards

Currently Florida Administrative Code Rule 62-610.850 provides “reuse and land application
projects shall not cause or contribute to violations of water quality standards in surface waters.”
Revisions to this rule may be necessary as the other potable reuse recommendations are
implemented to clarify that existing surface water quality standards apply to groundwater
discharges of reclaimed water migrating into spring flow as a result of an IPR project.

3. Expand existing definition of IPR to include groundwater recharge when used to augment the
supply of water available for drinking water

The current rule definition of “indirect potable reuse” is limited only to the discharge of
reclaimed water to surface waters. This should be expanded to include groundwater so that all
types of IPR projects fit within the definition.

4. Specify point of compliance with drinking water standards

151d at xxix.
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For potable reuse, confusion could occur as to where in the process drinking water standards
must be met. To ensure clarity and protect public safety, the statutes and rules should specify that
compliance is determined at the point where finished potable water is finally discharged from the
drinking water treatment facility.

5. DEP and the water management districts should enter into a memorandum of agreement to
coordinate permitting for IPR projects

A number of permits are required from DEP and the WMDs to authorize IPR projects.
Coordination among these agencies on these permits avoids duplication and ensures consistency.
Coordination also ensures protection of public health and the environment and reduces the
burden upon the permit applicant. This coordination review would only occur at the applicant’s
request.

6. DEP should review the current groundwater recharge requirements in Chapter 62-610,
F.A.C.

DEP should review current groundwater recharge rules in conjunction with the effort to move the
IPR requirements in that chapter to the drinking water rules. The goal of this review would be to
ensure continued environmental and public health protection.

Next steps

The report states that Florida must have additional sustainable alternative water supplies to meet
the future needs of its residents, agriculture, and industry, and to secure a robust economic
future. Potable reuse is one such alternative supply. Potable reuse has been implemented in other
states and countries and has been proven to be safe and protective of the environment.

This proposed framework is recommended to protect public health and the environment. The
proposed recommendations will also provide regulatory and financial surety to water and
wastewater utilities, and consistency in permitting and implementation of potable reuse projects.
Failure to implement this framework may jeopardize the ability to meet future water supply
needs efficiently and cost-effectively, risks inconsistent implementation of potable reuse
throughout the State, and increases the potential risk to public health and the environment.®

As a result, the PRC recommends the following actions to further the implementation of this
proposed framework.’

1. Implement regulatory recommendations collectively and through Technical Advisory
Committees

The PRC intends the regulatory recommendations in this framework to be undertaken
collectively. Many of the recommendations in this report require action by the Florida
Legislature and/or DEP. Where it is recommended that DEP adopt or modify rules, the PRC

16 1d at xxix.
171d at xxx.
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recommends DEP convene and lead one or more technical advisory committees (TACs) of a
broad and diverse group of stakeholders to assist in the development of these regulations. These
TACs would include representatives from the wastewater utility industry, the water utility
industry, the environmental community, the business community, the health community, the
general public, and the agricultural community. By developing these regulations in this manner,
DEP can address multiple perspectives and develop rules that will protect the public health and
environment.

2. Incentivize and protect public investments in potable reuse

Potable reuse projects require significantly more planning and financial investment than other
types of reuse projects. Utilities need certainty that the investment of their ratepayers’ funds will
be protected. The PRC recommends that it, in coordination with DEP and the water management
districts, would facilitate the creation of a working group to examine CUP and WUP statutes and
rules in the context of incentivizing and protecting investments in these long-term potable reuse
projects. The working group should consist of diverse stakeholders, including but not limited to,
PRC members, water management district and DEP representatives, water and wastewater
utilities representatives, agricultural organizations representatives, environmental organizations
representatives, and other interested parties. One of the goals of the working group will be to
develop consensus-based recommendations regarding clarifying existing statutes and rules
related to impact offsets derived from the use of reclaimed water and how IPR projects are to be
treated as an alternative water supply in determining the duration of the CUP or WUP. The
working group would also further explore additional consumptive use permitting incentives that
may facilitate the development of potable reuse projects and examine how the water
management districts’ cost share funding programs can be leveraged to facilitate development of
potable reuse projects. The development of a plan by the working group regarding the
implementation of any recommendation is also proposed. If there is consensus on
recommendations by the working group, then such changes will be recommended to the Florida
Legislature or DEP and the water management districts as appropriate.

3. Continue public education and outreach

Public confidence, understanding, acceptance, and support are essential for the successful
implementation of potable reuse projects. Achieving this public confidence, understanding and
support requires extensive public education and outreach by the water industry, communities
considering potable reuse, DEP, and the water management districts.

The PRC will develop and implement a statewide potable reuse education and outreach program
contingent upon future funding. The PRC recommends that DEP and the water management
districts engage in activities that positively impact public perception of potable reuse. To that
end, DEP and the water management district should be prepared to communicate openly and
candidly with the public and stakeholders not only about the challenges associated with
implementing potable reuse, but also that potable reuse has been and can be done safely. There is
no new water on the planet. We must efficiently and effectively optimize every source of water
available to ensure our future.
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Evaluation of the Impacts of Eliminating Surface Water Discharges from Domestic
Wastewater Facilities in Florida

Carollo Engineers, Inc.,'8 at the request of the Florida Water Environment Association Utility
Council,*® evaluated the ramifications and developed planning level costs associated with
eliminating the discharge of treated effluent to surface waters from domestic wastewater
treatment facilities (DWWTFs).?° The discussion of cost begins with a discussion of limitations
on different alternative effluent management practices and methods.

e Public access reclaimed water systems provide a tremendous benefit in offsetting the use of
potable water for non-potable uses, but experiences significant fluctuations in demand and
requires an alternative effluent management or reuse mechanism during low-demand periods.
Additionally, public access reclaimed water systems are most cost effective when used with
new development, and extension into existing, densely urbanized areas provides little benefit
at a very high cost. Many existing surface water discharges are located in developed areas far
from new development.

e Inthe 1980s, other alternatives were developed in reaction to studies showing that the
historical use of surface water discharge was degrading surface water quality. One of these
alternatives is rapid infiltrations basins (RIBs). Surface water discharges have been all but
eliminated in Central Florida by pairing urban and agricultural irrigation with RIBs. Use of
RIBs, however, depends on the existence of hydrogeology which favors ground water
recharge, and this is limited to Central Florida. Similarly, another method that was
developed, deep well injection, can provide exceptional reliability but is dependent on
suitable subsurface conditions and is becoming increasingly limited across the state.

e Active surface discharge permits are located where these methods cannot be used, and where
there are large receiving water bodies which can accommodate the discharge without
environmental degradation.

Based on limitations on effluent management and reuse alternatives, the evaluation determined
that potable reuse provided a strategy for elimination of existing surface water discharges.
Potable reuse is relatively expensive related to existing reuse practices, but avoids many of the
limitations of other reuse and effluent management practices, and is the most viable option.??

The report recognized four significant challenges.

e Implementing potable reuse will require revisions to current regulations to allow direct
potable reuse and to clarify the requirements for indirect potable reuse. DWWTFs will be
unable to begin the facility design and permitting process until the new rules are adopted.

18 Carollo Engineers is an environmental engineering firm that specializes in the planning, design, and construction of water
and wastewater facilities. See https://www.carollo.com/who-we-are (last visited January 31, 2020).

19 According to its website, the “Florida Water Environment Association Utility Council was formed in 1998 to promote
sound public policy in the water quality and wastewater industry. The Utility Council consists of wastewater utilities
throughout the state who are working together to address legislative and regulatory issues. The Utility Council monitors
proposed legislation and regulations and keeps its members informed of the latest developments. The Utility Council also
works to educate policy makers about the intricacies of water quality and wastewater management.” See
https://www.fwea.org/history.php (last visited January 31, 2020).

20 Carollo Engineers, Inc., Evaluation of the Impacts of Eliminating Surface Water Discharges from Domestic Wastewater
Facilities in Florida, 1 (Jan. 2020).

2L d. at 40-41.

22 |d. at 41.
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e Public acceptance will require education and time.

e Technical challenges will arise in developing new treatments to turn reclaimed water into
potable water.

e Costs may be significant.

A project schedule for transitioning from surface water discharge to potable reuse must include:

e Time for Florida to adopt new reuse regulations which will allow direct potable reuse and
clarify existing regulations for indirect potable reuse. To assure compliance with these new
regulations, it will be necessary to defer design and permitting potable reuse projects until the
new regulations have been adopted.

e Securing project funding will require an additional twelve to eighteen months. This would
include major rate adjustments and related public meetings. The magnitude of debt may
affect bond ratings and will require financial analysis to ensure financial solvency.

e Typical project upgrades would include:

Preliminary and final design;

A twelve-month pilot project currently required for all potable reuse projects;

Permitting;

Advertising, biding, and award of the project; and
o Construction and startup.

The report concludes that the earliest a potable water reuse project could be completed is

September 2026, and the latest June 2028.2*

©)
@)
®)
@)

Cost projections are based on use of a potable reuse treatment process that, while more
expensive, is a proven technology capable of treating almost any waste stream to potable quality.
The report also discusses design capacity for projects, planning level cost estimates, and
treatment infrastructure components. The report projects that the total statewide cost will be
$28,010,000,000. As mentioned above, the magnitude of debt may affect bond ratings and will
require financial analysis to ensure financial solvency. Also, the high cost of these improvements
would put a significant burden on the ratepayers of the DWWTFs affected by the discharge
elimination requirement.?®

Another issue with cost is that a number of DWWTFs have already made expensive
improvements to their treatment processes to comply with 1994 changes to section 403.086(7),
F.S., that allowed discharges to surface water if advanced wastewater treatment was
implemented. These utilities have expended significant funds to comply and there is no
acknowledgement of these efforts or credit for the expended funds.?

2 1d. at 41 and 45-48.
24 1d. at 48.

% 1d. at 46 and 42.

% |d. at 45 and 28.
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Effect of Proposed Changes:

Prohibition against Surface Water Discharge

Section 1 prohibits domestic wastewater treatment facilities from disposing of effluent,
reclaimed water, or reuse water by surface water discharge beginning January 1, 2026, except the
prohibition does not apply to:

Indirect potable reuse projects;

Domestic wastewater treatment facility discharges during wet weather which occur in
accordance with the applicable department permit;

Discharges into a stormwater management system which are subsequently withdrawn by a
user for irrigation purposes;

Domestic wastewater treatment facilities located in fiscally constrained counties;

Projects where reclaimed water is recovered from an aquifer recharge system and
subsequently discharged into a surface water for potable reuse;

Wetlands creation, restoration, and enhancement projects;

Minimum flows and levels recovery or prevention strategy plan projects;

Domestic wastewater treatment facilities with reuse systems that provide a minimum of
90 percent of a facility’s annual average flow for authorized reuse purposes;

Domestic wastewater treatment facilities located in municipalities that have less than

$10 million in total revenue; or

Domestic wastewater treatment facilities located in municipalities that are entirely within a
rural area of opportunity.

Potable Reuse

Section 2 creates section 403.8531, F.S., to provide for potable water reuse. It creates definitions
for use in this context.

“Advanced treated reclaimed water” means the water produced from an advanced water
treatment process for potable reuse applications.

“Advanced treatment technology” means the treatment technology selected by a utility to
address emerging constituents and pathogens in reclaimed water as part of a potable reuse
project.

“Direct potable reuse” means the introduction of advanced treated reclaimed water into a raw
water supply immediately upstream from a drinking water treatment facility or directly into a
potable water supply distribution system.

“Emerging constituents” means pharmaceuticals, personal care products, and other chemicals
not regulated as part of drinking water quality standards.

“Indirect potable reuse” means the planned delivery or discharge of reclaimed water to
groundwater or surface waters for the development of, or to supplement, the potable water
supply.

“Off-spec reclaimed water” means reclaimed water that does not meet the standards for
potable reuse.

“Potable reuse” means the augmentation of a drinking water supply with advanced treated
reclaimed water from a domestic wastewater treatment facility, and consists of direct potable
reuse and indirect potable reuse.
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“Reclaimed water” means water that has received at least secondary treatment and basic
disinfection and is reused after flowing out of a domestic wastewater treatment facility.

The bill deems reclaimed water to be a water source for public water supply systems, declares
potable reuse to be an alternative water supply,?’ declares potable reuse projects to be eligible for
alternative water supply funding, and prohibits exclusion of use of potable reuse water from
regional water supply planning.

The bill sets out legislative intent that the Department of Environmental Protection (DEP) adopt
rules for potable reuse which:

Protect the public health and environment by ensuring that the potable reuse rules meet
federal and state drinking water and water quality standards, including, but not limited to, the
Clean Water Act, the Safe Drinking Water Act, and water quality standards pursuant to
chapter 403, and, when possible, implement such rules through existing regulatory programs.
Support reclaimed water being used for potable reuse purposes.

Implement the recommendations set forth in the Potable Reuse Commission’s 2020 report
“Advancing Potable Reuse in Florida: Framework for the Implementation of Potable Reuse
in Florida.”

Require that the point of compliance with drinking water standards for potable reuse projects
is the final discharge point for finished water from the water treatment facility.

Protect the aquifer and Florida’s springs and surface waters by ensuring that potable reuse
projects do not cause or contribute to violations of water quality standards in surface waters,
including groundwater discharges that flow by interflow and affect water quality in surface
waters, and that potable reuse projects shall be designed and operated to ensure compliance
with groundwater quality standards.

t requires DEP to:

Adopt rules that authorize potable reuse projects that are consistent with the section’s
provisions;

Review existing rules governing reclaimed water and potable reuse to identify obsolete and
inconsistent requirements and adopt rules that revise existing potable reuse rules to eliminate
such inconsistencies, while maintaining existing public health and environmental protections;
Review aquifer recharge rules, and, if revisions are necessary to ensure continued compliance
with existing public health and environmental protection rules when reclaimed water is used
for aquifer recharge, adopt such rules; and

Initiate rulemaking by December 31, 2020, and submit the adopted rules to the President of
the Senate and the Speaker of the House of Representatives by December 12, 2021, for
approval and incorporation into ch. 403, F.S. Such rules may not be published as
administrative rules.

27 “Alternative water supplies” means salt water; brackish surface and groundwater; surface water captured predominately
during wet-weather flows; sources made available through the addition of new storage capacity for surface or groundwater,
water that has been reclaimed after one or more public supply, municipal, industrial, commercial, or agricultural uses; the
downstream augmentation of water bodies with reclaimed water; stormwater; and any other water supply source that is
designated as nontraditional for a water supply planning region in the applicable regional water supply plan. Section 373.019

(1), F.S.
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DEP and the water management districts are required to develop and execute a memorandum of
agreement providing for the procedural requirements of a coordinated review of all permits
associated with the construction and operation of an indirect potable reuse project. The
memorandum of agreement must provide that the coordinated review will occur only if requested
by a permittee. The purpose of the coordinated review is to: share information, avoid the
redundancy of information requested from the permittee, and ensure consistency in the permit for
the protection of the public health and the environment. DEP and the water management districts
must develop and execute the memorandum of agreement by December 31, 2022.

A potable reuse project developed as a qualifying project?® is granted the following benefits.

e Beginning January 1, 2025, the project is eligible for expedited permitting using a permit
application processing period of 90-days after receipt of a competed application.

e The project owner is granted an annual credit against the corporate income tax in an amount
equal to five percent of the eligible capital costs?® generated by a qualifying project for a
period not to exceed 20 years after the date that project operations begin. The tax credit
applies only to the corporate income tax liability or the premium tax liability generated by or
arising out of the qualifying project, and the sum of all tax credits provided pursuant to this
section may not exceed 100 percent of eligible capital costs. Any credit granted may not be
carried forward or backward.

e The project is granted a three-year extension of applicable deadlines.

e The project is eligible for priority funding in the same manner as other alternative water
supply projects from the Drinking Water State Revolving Fund, under the Water Protection
and Sustainability Program, and for water management district cooperative funding.

Section 4 requires that, in implementing this new statute, DEP, in coordination with one or more
technical working groups, adopt rules for the implementation of potable reuse projects. DEP
must:

e Reuvise the appropriate chapters in the Florida Administrative Code, including chapter 62-
610, Florida Administrative Code, to ensure that all rules implementing potable reuse are in
the Florida Administrative Code chapter 62 governing drinking water regulation.

e Reuvise existing drinking water rules to include reclaimed water as a source water for the
public water supply and require such treatment of the water as is necessary to meet existing
drinking water rules, including rules for pathogens.

e The potable reuse rules must include the implementation of a log reduction credit system
using advanced treatment technology to meet pathogen treatment requirements, and must
require a public water supplier to provide an approach to meet the required pathogen
treatment requirements in an engineering report as part of its public water supply permit
application for authorization of potable reuse. To ensure protection of the public health, as
part of the public water supply permit application to authorize potable reuse, a public water
supplier shall provide a department-specified level of treatment or propose an approach to

28 Section 255.065, F.S., provides for public-private partnerships involving public property and buildings, with the stated
intent to encourage private entity investment in the development and operation of qualifying projects. “Qualifying project” is
defined to include a variety of specific types of facilities or projects that serve a public purpose, including a water,
wastewater, or surface water management facility, or other related infrastructure.

2 Section s. 220.191(1)(c), F.S, defines “eligible capital costs” to mean all expenses incurred by a qualifying business in
connection with the acquisition, construction, installation, and equipping of a qualifying project during the period from the
beginning of construction of the project to the commencement of operations, including specified types of costs.
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achieving the log reduction targets based on source water characterization that is sufficient

for a pathogen risk of infection which meets the national drinking water criteria of less than

1 x 10-4 annually.

e Prescribe the means for using appropriate treatment technology to address emerging
constituents in potable reuse projects. The advanced treatment technology must be
technically and economically feasible and must provide for flexibility in the specific
treatment processes employed to recognize different project scenarios, emerging constituent
concentrations, desired finished water quality, and the treatment capability of the facility.
The advanced treatment technology may also be used for pathogen removal or reduction.

o The rules must require appropriate monitoring to evaluate advanced treatment technology
treatment performance, including the monitoring of surrogate parameters and controls,
which monitoring must occur either before or after the advanced treatment technologies
treatment process, or both, as appropriate.

o For direct potable reuse projects, the rules must require reclaimed water to be included in
the source water characterization for a drinking water treatment facility and, if that source
water characterization indicates the presence of emerging constituents at levels of public
health interest, must specify how appropriate treatment technology will be used to
address those emerging constituents.

o For indirect potable reuse projects, the department shall amend the existing monitoring
requirements contained within part V of chapter 62-610, Florida Administrative Code, to
require monitoring for one or more representative emerging constituents. The utility
responsible for the indirect potable reuse project shall develop an emerging constituent
monitoring protocol consisting of the selection of one or more representative emerging
constituents for monitoring and the identification of action levels associated with such
emerging constituents. The monitoring protocol must provide that, if elevated levels of
the representative emerging constituent are detected, the utility must report the elevated
detection to the department and investigate the source and cause of such elevated
emerging constituent. The utility shall submit the monitoring protocol to the department
for review and approval and shall implement the monitoring protocol as approved by the
department. If the monitoring protocol detects an elevated emerging constituent, and if
the utility’s investigation indicates that the use of the reclaimed water is the cause of such
elevated emerging constituent, the utility must develop a plan to address or remedy that
cause. The utility’s monitoring results, investigation of any detected elevated emerging
constituent levels, determination of cause, and any plan developed to address or remedy
the cause must be submitted to the department for review and approval.

o Specify industrial pretreatment requirements for potable reuse projects. These industrial
pretreatment requirements must match the industrial pretreatment requirements contained
in chapter 62-625, Florida Administrative Code, as of the effective date of this act. If
necessary, the department also must require the utility operating a potable reuse project to
implement a source control program, and the utility shall identify the sources that need to
be addressed.

o Provide off-spec reclaimed water requirements for potable reuse projects which include
the immediate disposal, temporary storage, alternative nonpotable reuse, or retreatment or
disposal of off-spec reclaimed water based on operating protocols established by the
public water supplier and approved by the department.
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o Revise existing rules to specify the point of compliance with drinking water standards for
potable reuse projects as the point where the finished water is finally discharged from the
drinking water treatment facility to the water distribution system.

o Ensure that, as rules for potable reuse projects are implemented, chapter 62-610.850,
Florida Administrative Code, is applicable.

o Revise the definition of the term “indirect potable reuse” provided in chapter 62-610,
Florida Administrative Code, to match the definition created in the bill.

The department must convene and lead one or more technical advisory committees to coordinate
the required rulemaking and review of rules. The technical advisory committees, which must
assist in the development of such rules, must be composed of knowledgeable representatives of a
broad group of interested stakeholders, including, but not limited to, representatives from the
water management districts, the wastewater utility industry, the water utility industry, the
environmental community, the business community, the public health community, and the
agricultural community, and consumers.

Graywater Incentives

Section 3 creates s. 403.892, F.S., to require each county, municipality, and special district to do
all of the following:
e Authorize the use of residential graywater technologies in their respective jurisdictions which
comply with the Florida Building Code; and
e Provide incentives to developers to fully offset the costs of their beneficial reuse of water
contribution through graywater technology, which may include, but are not limited to:
o Allowing the developer density or intensity bonus incentives or more floor space than
allowed under the current or proposed future land use designation or zoning;
o Reducing or waiving fees, such as impact fees or water and sewer charges; or
o Granting other incentives.
o If the local government has already applied one of these incentives to a development, the
local government must provide the developer with an additional incentive.
The bill also defines the term “developer.”

Rules for Injection of Reclaimed Water into Groundwater

Section 5 provides that the rules that apply when reclaimed water is injected into a receiving
groundwater having 1,000 to 3,000 mg/L total dissolved solids are applicable to reclaimed water
aquifer storage and recovery wells injecting into a receiving groundwater of less than 1,000
mg/L total dissolved solids if the applicant demonstrates that there are no public supply wells
within 3,500 feet of the aquifer storage and recovery wells and that it has implemented
institutional controls to prevent the future construction of public supply wells within 3,500 feet
of the aquifer storage and recovery wells.

Declaration of Important State Interest

Section 7 states that the Legislature determines and declares that this act fulfills an important
state interest.
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Effective Date / Direction to Division of Law Revision

The bill takes effect upon becoming a law, and the Division of Law Revision is directed to
replace the phrase “the effective date of this act” wherever it occurs in the act with the date the
act becomes a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Article VII, s. 18(a) of the State Constitution provides, in pertinent part, that “no county
or municipality shall be bound by any general law requiring such county or municipality
to spend funds or take an action requiring the expenditure of funds unless the Legislature
has determined that such law fulfills an important state interest and the law requiring such
expenditure is approved by two-thirds of the membership in each house of the
Legislature.”

The bill prohibits domestic wastewater treatment facilities may not dispose of effluent,
reclaimed water, or reuse water by surface water discharge, with certain exceptions. It is
likely that some of the affected domestic wastewater treatment facilities will be owned
and operated by municipal utilities, which will bear the costs of compliance with the
prohibition.

Section 7 provides that the Legislature determines and declares that this act fulfills an
important state interest. If the Legislature does not authorize adequate funding, a two-
thirds vote of the membership of each house also may be required for the provisions in
the bill to be binding upon local governments.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

The bill states in Section 1 “the Legislature intends for the department [DEP] to adopt
rules for potable reuse which” . . . “implement the recommendations set forth in the
Potable Reuse Commission’s 2020 report “Advancing Potable Reuse in Florida:
Framework for the Implementation of Potable Reuse in Florida.” (Lines 86-87 and lines
95-98) The bill later requires that the department “adopt rules that authorize potable reuse
projects that are consistent with this section.” (Lines 154-156)
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This raises questions on the nondelegation doctrine and unlawful delegation of legislative
authority. A bill should contain all the requirements and provisions the Legislature
intends to comprise the statute, not incorporate by reference requirements or provisions
developed by another entity as is done here. The bill’s approach arguably is not a
sufficient exercise of legislative authority, but a delegation of that authority.

The separation of powers doctrine prevents the Legislature from delegating its
constitutional duties. Florida State Bd. of Architecture v. Wasserman, 377 So.2d 653
(Fla. 1979). Legislative power involves the exercise of policy-related discretion over the
content of law. State ex rel. Taylor v. City of Tallahassee, 177 So. 719 (Fla. 1937). The
Florida Supreme Court, in Askew v. Cross Key Waterways, 372 So.2d 913 (Fla. 1978),
provided a framework for measuring the constitutionality of legislative power
delegations. The court adopted a formal interpretation of the delegation of powers
doctrine. It acknowledged that “where the Legislature makes the fundamental policy
decision and delegates to some other body the task of implementing that policy under
adequate safeguards, there is no violation of the doctrine.” Id. at 921. However, the court
noted, “[w]hen legislation is so lacking in guidelines that neither the agency nor the
courts can determine whether the agency is carrying out the intent of the legislature in its
conduct, then, in fact, the agency becomes the lawgiver rather than the administrator of
the law.” Id. at 918-19.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The cost projections in Evaluation of the Impacts of Eliminating Surface Water
Discharges from Domestic Wastewater Facilities in Florida are that the total statewide
cost of compliance with the elimination of surface water discharge will be $28 billion.
The report maintains that these costs will be passed on to the ratepayers of the DWWTFs
affected by the discharge elimination requirement.

These cost figures have not been evaluated by other sources.

Neither the Department of Environmental Protection nor the Water Management Districts
have supplied cost projections.

Government Sector Impact:

It is likely that some of the costs of implementation of the bill will be borne by municipal
utilities.
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VI.

VII.

VIII.

Technical Deficiencies:
None.
Related Issues:

The engineering report, Evaluation of the Impacts of Eliminating Surface Water Discharges from
Domestic Wastewater Facilities in Florida, points out that it will take a significant amount of
time to comply with the elimination of surface water discharge provisions in Section 2. The
report concludes that the earliest time a potable water reuse project could be completed is
September 2026, and the latest June 2028. Part of the issue is that surface water discharge
elimination project activities cannot be begun until all rulemaking activities on potable reuse are
completed.

Statutes Affected:

This bill substantially amends section 403.064 of the Florida Statutes.

This bill creates sections 403.8531 and 403.892 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Innovation, Industry, and Technology on February 3, 2020:

The committee substitute:

e Creates additional exemptions from the prohibition against surface water discharge
for wastewater treatment facilities with reuse systems that provide a minimum of
90 ninety percent of a facility’s annual average flow and for treatment facilities
located in municipalities that have less than $10 million in total revenue;

e Changes the date by which DEP must submit the required rules to the Legislature
from December 12, 2022 to December 12, 2021, and changes the Legislature’s
treatment of these rules from “ratification” to “approval and incorporation into
chapter 403 by the Legislature;”

e Creates graywater incentives; and

e Makes a finding of an important state interest.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Innovation, Industry, and Technology

(Albritton) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (17) is added to section 403.064,
Florida Statutes, to read:

403.064 Reuse of reclaimed water.—

(17) Notwithstanding any other provisions in this section

to the contrary, beginning January 1, 2026, domestic wastewater

treatment facilities may not dispose of effluent, reclaimed
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water, or reuse water by surface water discharge, except that

this prohibition does not apply to indirect potable reuse

projects; domestic wastewater treatment facility discharges

during wet weather which occur in accordance with the applicable

department permit; discharges into a stormwater management

system which are subsequently withdrawn by a user for irrigation

purposes; domestic wastewater treatment facilities located in

fiscally constrained counties as defined in s. 218.67(1);

projects where reclaimed water is recovered from an aquifer

recharge system and subsequently discharged into a surface water

for potable reuse; wetlands creation, restoration, and

enhancement projects; minimum flows and levels recovery or

prevention strategy plan projects; domestic wastewater treatment

facilities with reuse systems that provide a minimum of 90

percent of a facility’s annual average flow, as determined by

the department using monitoring data for the prior 5 consecutive

years, for reuse purposes authorized by the department; domestic

wastewater treatment facilities located in municipalities that

have less than $5 million in total revenue, as determined by the

most recent annual financial report submitted to the Department

of Financial Services in accordance with s. 218.32; or domestic

wastewater treatment facilities located in municipalities that

are entirely within a rural area of opportunity designated under
s. 288.0656.
Section 2. Section 403.8531, Florida Statutes, 1s created

to read:

403.8531 Potable reuse.—

(1) Recognizing that sufficient water supply is imperative

to the future of this state and that potable reuse is one source
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of water which may assist in meeting future demands, the

Legislature intends for the department to adopt rules for

potable reuse which:

(a) Protect the public health and environment by ensuring

that the potable reuse rules meet federal and state drinking

water and water quality standards, including, but not limited

to, the Clean Water Act, the Safe Drinking Water Act, and water

quality standards pursuant to chapter 403, and, when possible,

implement such rules through existing regulatory programs.

(b) Support reclaimed water being used for potable reuse

purposes.

(c) Implement the recommendations set forth in the Potable

Reuse Commission’s 2020 report “Advancing Potable Reuse in

Florida: Framework for the Implementation of Potable Reuse in

Florida.”

(d) Require that the point of compliance with drinking

water standards for potable reuse projects is the final

discharge point for finished water from the water treatment

facility.

(e) Protect the aquifer and Florida’s springs and surface

waters by ensuring that potable reuse projects do not cause or

contribute to violations of water quality standards in surface

waters, including groundwater discharges that flow by interflow

and affect water quality in surface waters, and that potable

reuse projects shall be designed and operated to ensure

compliance with groundwater quality standards.

(2) As used in this section, the term:

(a) “Advanced treated reclaimed water” means the water

produced from an advanced water treatment process for potable
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(b) “Advanced treatment technology” means the treatment

reuse applications.

technology selected by a utility to address emerging

constituents and pathogens in reclaimed water as part of a

potable reuse project.

(c) “Direct potable reuse” means the introduction of

advanced treated reclaimed water into a raw water supply

immediately upstream from a drinking water treatment facility or

directly into a potable water supply distribution system.

(d) “Emerging constituents” means pharmaceuticals, personal

care products, and other chemicals not regulated as part of

drinking water quality standards.

(e) “Indirect potable reuse” means the planned delivery or

discharge of reclaimed water to groundwater or surface waters

for the development of, or to supplement, the potable water

supply.
(f) “Off-spec reclaimed water” means reclaimed water that

does not meet the standards for potable reuse.

(g) “Potable reuse” means the augmentation of a drinking

water supply with advanced treated reclaimed water from a

domestic wastewater treatment facility, and consists of direct

potable reuse and indirect potable reuse.

(h) “Reclaimed water” means water that has received at

least secondary treatment and basic disinfection and is reused

after flowing out of a domestic wastewater treatment facility.

(3) Reclaimed water is deemed a water source for public

water supply systems.

(4) Existing water quality protections that prohibit

discharges from causing or contributing to violations of water
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quality standards in groundwater and surface waters apply to

potable reuse projects. In addition, when reclaimed water is

released or discharged into groundwater or surface water for

potable reuse purposes, consideration of emerging constituents

may be required due to existing regulatory requirements, such as

antidegradation and discharge standards, as well as impacts to

other users of such groundwater or surface water.

(5) Potable reuse is an alternative water supply as defined

in s. 373.019, and potable reuse projects are eligible for

alternative water supply funding. The use of potable reuse water

may not be excluded from regional water supply planning under s.
373.709.
(6) The department shall:

(a) Adopt rules that authorize potable reuse projects that

are consistent with this section.

(b) Review existing rules governing reclaimed water and

potable reuse to identify obsolete and inconsistent requirements

and adopt rules that revise existing potable reuse rules to

eliminate such inconsistencies, while maintaining existing

public health and environmental protections.

(c) Review aquifer recharge rules and, if revisions are

necessary to ensure continued compliance with existing public

health and environmental protection rules when reclaimed water

is used for aquifer recharge, adopt such rules.

(d) Initiate rulemaking by December 31, 2020, and submit

the adopted rules to the President of the Senate and the Speaker

of the House of Representatives by December 12, 2021, for

ratification. Such rules are effective only upon ratification by

the Legislature.
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127 (7) The department and the water management districts shall

128 develop and execute a memorandum of agreement providing for the

129 |procedural requirements of a coordinated review of all permits

130 associated with the construction and operation of an indirect

131 |potable reuse project. The memorandum of agreement must provide

132 that the coordinated review will occur only if requested by a

133 |permittee. The purpose of the coordinated review is to share

134 information, to avoid the redundancy of information requested

135 |from the permittee, and to ensure consistency in the permit for

136 |the protection of the public health and the environment. The

137 department and the water management districts shall develop and

138 execute the memorandum of agreement by December 31, 2022.

139 (8) To encourage investment in the development of potable

140 reuse projects by private entities, a potable reuse project

141 developed as a qualifying project pursuant to s. 255.065 is:

142 (a) Beginning January 1, 2025, eligible for expedited

143 |permitting under s. 403.973.

144 (b) Granted an annual credit against the tax imposed by

145 |chapter 220 in an amount equal to 5 percent of the eligible

146 capital costs generated by a qualifying project for a period not

147 to exceed 20 years after the date that project operations begin.

148 The tax credit applies only to the corporate income tax

149 |liability or the premium tax liability generated by or arising

150 out of the qualifying project, and the sum of all tax credits

151 |provided pursuant to this section may not exceed 100 percent of

152 the eligible capital costs as defined in s. 220.191(1) (c). Any

153 credit granted pursuant to this paragraph may not be carried

154 forward or backward.

155 (c) Granted a 3-year extension of any deadlines imposed
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(d) Consistent with s. 373.707, eligible for priority

under s. 403.064(17).

funding in the same manner as other alternative water supply

projects from the Drinking Water State Revolving Fund, under the

Water Protection and Sustainability Program, and for water

management district cooperative funding.

(9) This section is not intended and may not be construed
to supersede s. 373.250(3).
Section 3. Section 403.892, Florida Statutes, 1s created to

read:

403.892 Incentives for the use of graywater technologies.—

(1) As used in this section, the term “graywater” has the

same meaning as in s. 381.0065(2) (e) .

(2) To promote the beneficial reuse of water in this state,

a county, municipality, or special district shall do all of the

following:

(a) Authorize the use of residential graywater technologies

in their respective jurisdictions which comply with the Florida

Building Code; and

(b) Provide incentives to developers to fully offset the

costs of their beneficial reuse of water contribution through

graywater technology. Such incentives may include, but are not

limited to:

1. Allowing the developer density or intensity bonus

incentives or more floor space than allowed under the current or

proposed future land use designation or zoning;

2. Reducing or waiving fees, such as impact fees or water

and sewer charges; or

3. Granting other incentives.
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(3) If the local government has already applied one of the

incentives identified in paragraph (2) (b) to the development,

the local government must provide the developer with an

additional incentive identified in paragraph (2) (b) to meet the

requirements of this section.

Section 4. (1) In implementing s. 403.8531, Florida

Statutes, as created by this act, the Department of

Environmental Protection, in coordination with one or more

technical working groups pursuant to subsection (2), shall adopt

rules for the implementation of potable reuse projects. The

department shall:

(a) Revise the appropriate chapters in the Florida

Administrative Code, including chapter 62-610, Florida

Administrative Code, to ensure that all rules implementing

potable reuse are in the Florida Administrative Code division 62

governing drinking water regulation.

(b) Revise existing drinking water rules to include

reclaimed water as a source water for the public water supply

and require such treatment of the water as is necessary to meet

existing drinking water rules, including rules for pathogens.

The potable reuse rules must include the implementation of a log

reduction credit system using advanced treatment technology to

meet pathogen treatment requirements, and must require a public

water supplier to provide an approach to meet the required

pathogen treatment requirements in an engineering report as part

of its public water supply permit application for authorization

of potable reuse. To ensure protection of the public health, as

part of the public water supply permit application to authorize

potable reuse, a public water supplier shall provide a
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department-specified level of treatment or propose an approach

to achieving the log reduction targets based on source water

characterization that is sufficient for a pathogen risk of

infection which meets the national drinking water criteria of

less than 1 x 10-4 annually.

(c) Prescribe the means for using appropriate treatment

technology to address emerging constituents in potable reuse

projects. The advanced treatment technology must be technically

and economically feasible and must provide for flexibility in

the specific treatment processes employed to recognize different

project scenarios, emerging constituent concentrations, desired

finished water quality, and the treatment capability of the

facility. The advanced treatment technology may also be used for

pathogen removal or reduction.

1. The rules must require appropriate monitoring to

evaluate advanced treatment technology treatment performance,

including the monitoring of surrogate parameters and controls,

which monitoring must occur either before or after the advanced

treatment technologies treatment process, or both, as

appropriate.

2. For direct potable reuse projects, the rules must

require reclaimed water to be included in the source water

characterization for a drinking water treatment facility and, if

that source water characterization indicates the presence of

emerging constituents at levels of public health interest, must

specify how appropriate treatment technology will be used to

address those emerging constituents.

3. For indirect potable reuse projects, the department

shall amend the existing monitoring requirements contained
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243 |within part V of chapter 62-610, Florida Administrative Code, to

244 require monitoring for one or more representative emerging

245 |constituents. The utility responsible for the indirect potable

246 |reuse project shall develop an emerging constituent monitoring

247 |protocol consisting of the selection of one or more

248 representative emerging constituents for monitoring and the

249 identification of action levels associated with such emerging

250 constituents. The monitoring protocol must provide that, if

251 |elevated levels of the representative emerging constituent are

252 |detected, the utility must report the elevated detection to the

253 department and investigate the source and cause of such elevated

254 emerging constituent. The utility shall submit the monitoring

255 |protocol to the department for review and approval and shall

256 implement the monitoring protocol as approved by the department.

257 If the monitoring protocol detects an elevated emerging

258 constituent, and if the utility’s investigation indicates that

259 the use of the reclaimed water is the cause of such elevated

260 emerging constituent, the utility must develop a plan to address

261 or remedy that cause. The utility’s monitoring results,

262 investigation of any detected elevated emerging constituent

263 levels, determination of cause, and any plan developed to

264 address or remedy the cause must be submitted to the department

265 for review and approval.

266 (d) Specify industrial pretreatment requirements for

267 |potable reuse projects. These industrial pretreatment

268 requirements must match the industrial pretreatment requirements

269 contained in chapter 62-625, Florida Administrative Code, as of

270 the effective date of this act. If necessary, the department

271 also must require the utility operating a potable reuse project
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to implement a source control program, and the utility shall

identify the sources that need to be addressed.

(e) Provide off-spec reclaimed water requirements for

potable reuse projects which include the immediate disposal,

temporary storage, alternative nonpotable reuse, or retreatment

or disposal of off-spec reclaimed water based on operating

protocols established by the public water supplier and approved

by the department.

(f) Revise existing rules to specify the point of

compliance with drinking water standards for potable reuse

projects as the point where the finished water is finally

discharged from the drinking water treatment facility to the

water distribution system.

(g) Ensure that, as rules for potable reuse projects are

implemented, chapter 62-610.850, Florida Administrative Code, 1is

applicable.

(h) Revise the definition of the term “indirect potable

reuse” provided in chapter 62-610, Florida Administrative Code,
to match the definition provided in s. 403.8531, Florida
Statutes.

(2) The department shall convene and lead one or more

technical advisory committees to coordinate the rulemaking and

review of rules required by s. 403.8531, Florida Statutes. The

technical advisory committees, which shall assist in the

development of such rules, must be composed of knowledgeable

representatives of a broad group of interested stakeholders,

including, but not limited to, representatives from the water

management districts, the wastewater utility industry, the water

utility industry, the environmental community, the business
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community, the public health community, and the agricultural

community, and consumers.

Section 5. To further promote the reuse of reclaimed water

for irrigation purposes, the rules that apply when reclaimed

water is injected into a receiving groundwater having 1,000 to

3,000 mg/L total dissolved solids are applicable to reclaimed

water aquifer storage and recovery wells injecting into a

receiving groundwater of less than 1,000 mg/L total dissolved

solids if the applicant demonstrates that there are no public

supply wells within 3,500 feet of the aquifer storage and

recovery wells and that it has implemented institutional

controls to prevent the future construction of public supply

wells within 3,500 feet of the aquifer storage and recovery

wells.

Section 6. The Division of Law Revision is directed to

replace the phrase “the effective date of this act” wherever it

occurs in this act with the date the act becomes a law.

Section 7. This act shall take effect upon becoming a law.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled

An act relating to reclaimed water; amending s.

403.064, F.S.; prohibiting domestic wastewater

treatment facilities from disposing of effluent,

reclaimed water, or reuse water by surface water

discharge beginning on a specified date; providing
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330 exceptions; creating s. 403.8531, F.S.; providing

331 legislative intent; defining terms; providing that

332 reclaimed water is a water source for public water

333 supply systems; providing specified groundwater and
334 surface water quality protections for potable reuse
335 projects; providing that potable reuse is an

336 alternative water supply and that projects relating to
337 such reuse are eligible for alternative water supply
338 funding; requiring the Department of Environmental

339 Protection to adopt specified rules; requiring the

340 department to review reclaimed water and potable reuse
341 rules and revise them as necessary; requiring the

342 department to review aquifer recharge rules and revise
343 them as necessary; requiring the department to

344 initiate rulemaking and to submit such rules to the
345 Legislature for ratification by specified dates;

346 requiring legislative ratification of the rules;

347 requiring the department and the water management

348 districts to develop and execute, by a specified date,
349 a memorandum of agreement for the coordinated review
350 of specified permits; providing that potable reuse

351 projects by private entities are eligible for certain
352 expedited permitting and tax credits; providing

353 construction; creating s. 403.892, F.S.; defining the
354 term “graywater”; requiring counties, municipalities,
355 and special districts to authorize graywater

356 technologies under certain circumstances and to

357 provide incentives for the implementation of such

358 technologies; requiring the department to adopt rules
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for the implementation of potable reuse projects which
meet certain requirements; requiring the department to
convene at least one technical advisory committee for
specified purposes; providing for the composition of
the advisory committee; providing for the
applicability of specified reclaimed water aquifer
storage and recovery system requirements; providing a
directive to the Division of Law Revision; providing

an effective date.

WHEREAS, sustainable water supplies are important to this
state’s economy, environment, and quality of 1life, and

WHEREAS, in 2019, Floridians used nearly 6.5 billion
gallons of water per day and are projected to need an additional
1.1 billion gallons of water per day by 2035, and

WHEREAS, more than 75 percent of this state’s water supply
comes from groundwater, and the availability of additional fresh
groundwater has become limited in many areas of this state, and

WHEREAS, this state’s continued growth and economic success
depend on the implementation of safe and sustainable alternative
water supplies, and

WHEREAS, the use of reclaimed water is an important
component of both wastewater management and water resource
management in this state, and

WHEREAS, in 2018, approximately 48 percent of the total
domestic wastewater flow in this state, 797 million gallons per
day, was reused for beneficial purposes, and

WHEREAS, the reuse of water is a critical component of

meeting this state’s existing and future water supply needs, and
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388 WHEREAS, potable reuse is the augmentation of a drinking
389 |water supply with reclaimed water from a municipal wastewater
390 source and is an alternative water supply source that can be
391 |harnessed to help meet the additional water needs of this state
392 |while protecting both the public health and the environment, and
393 WHEREAS, the Legislature finds that through the use of

394 advanced treatment technology, potable reuse is a safe and

395 sustainable alternative water supply source that can be used to
396 |support a diverse, resilient, and sustainable water supply

397 |portfolio, and is considered to be in the public interest, and
398 WHEREAS, potable reuse projects, when implemented in a

399 |properly planned way using current environmental and engineered
400 treatment processes, have reduced, and will continue to reduce,
401 this state’s dependence on increased withdrawals from

402 groundwater and surface water sources, pollutant loadings to
403 waters of the state, and the nonbeneficial use of reclaimed

404 water, thus improving water quality and benefitting the

405 environment and local economies that depend on this state’s

406 natural resources, NOW, THEREFORE,
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
02/04/2020

The Committee on Innovation, Industry, and Technology

(Albritton) recommended the following:

Senate Substitute for Amendment (451010) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (17) is added to section 403.064,
Florida Statutes, to read:

403.064 Reuse of reclaimed water.—

(17) Notwithstanding any other provisions in this section

to the contrary, beginning January 1, 2026, domestic wastewater
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treatment facilities may not dispose of effluent, reclaimed

water, or reuse water by surface water discharge, except that

this prohibition does not apply to indirect potable reuse

projects; domestic wastewater treatment facility discharges

during wet weather which occur in accordance with the applicable

department permit; discharges into a stormwater management

system which are subsequently withdrawn by a user for irrigation

purposes; domestic wastewater treatment facilities located in

fiscally constrained counties as defined in s. 218.67(1);

projects where reclaimed water is recovered from an aquifer

recharge system and subsequently discharged into a surface water

for potable reuse; wetlands creation, restoration, and

enhancement projects; minimum flows and levels recovery or

prevention strategy plan projects; domestic wastewater treatment

facilities with reuse systems that provide a minimum of 90

percent of a facility’s annual average flow, as determined by

the department using monitoring data for the prior 5 consecutive

years, for reuse purposes authorized by the department; domestic

wastewater treatment facilities located in municipalities that

have less than $10 million in total revenue, as determined by

the most recent annual financial report submitted to the

Department of Financial Services in accordance with s. 218.32;

or domestic wastewater treatment facilities located in

municipalities that are entirely within a rural area of

opportunity designated under s. 288.0656.
Section 2. Section 403.8531, Florida Statutes, 1s created

to read:

403.8531 Potable reuse.—

(1) Recognizing that sufficient water supply is imperative

Page 2 of 15
2/3/2020 8:12:36 AM 580-02930-20




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2020 COMMITTEE AMENDMENT
Bill No. SB 1656

0

to the future of this state and that potable reuse is one source

of water which may assist in meeting future demands, the

Legislature intends for the department to adopt rules for

potable reuse which:

(a) Protect the public health and environment by ensuring

that the potable reuse rules meet federal and state drinking

water and water quality standards, including, but not limited

to, the Clean Water Act, the Safe Drinking Water Act, and water

quality standards pursuant to chapter 403, and, when possible,

implement such rules through existing regulatory programs.

(b) Support reclaimed water being used for potable reuse

purposes.

(c) Implement the recommendations set forth in the Potable

Reuse Commission’s 2020 report “Advancing Potable Reuse in

Florida: Framework for the Implementation of Potable Reuse in

Florida.”

(d) Require that the point of compliance with drinking

water standards for potable reuse projects is the final

discharge point for finished water from the water treatment

facility.

(e) Protect the agquifer and Florida’s springs and surface

waters by ensuring that potable reuse projects do not cause or

contribute to violations of water quality standards in surface

waters, including groundwater discharges that flow by interflow

and affect water quality in surface waters, and that potable

reuse projects shall be designed and operated to ensure

compliance with groundwater quality standards.

(2) As used in this section, the term:

(a) “Advanced treated reclaimed water” means the water
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produced from an advanced water treatment process for potable

reuse applications.

(b) “Advanced treatment technology” means the treatment

technology selected by a utility to address emerging

constituents and pathogens in reclaimed water as part of a

potable reuse project.

(c) “Direct potable reuse” means the introduction of

advanced treated reclaimed water into a raw water supply

immediately upstream from a drinking water treatment facility or

directly into a potable water supply distribution system.

(d) “Emerging constituents” means pharmaceuticals, personal

care products, and other chemicals not regulated as part of

drinking water quality standards.

(e) “Indirect potable reuse” means the planned delivery or

discharge of reclaimed water to groundwater or surface waters

for the development of, or to supplement, the potable water

supply.

(f) “Off-spec reclaimed water” means reclaimed water that

does not meet the standards for potable reuse.

(g) “Potable reuse” means the augmentation of a drinking

water supply with advanced treated reclaimed water from a

domestic wastewater treatment facility, and consists of direct

potable reuse and indirect potable reuse.

(h) “Reclaimed water” means water that has received at

least secondary treatment and basic disinfection and is reused

after flowing out of a domestic wastewater treatment facility.

(3) To comply with drinking water quality standards,

reclaimed water is deemed a water source for public water supply

systems.
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(4) Existing water quality protections that prohibit

discharges from causing or contributing to violations of water

quality standards in groundwater and surface waters apply to

potable reuse projects. In addition, when reclaimed water is

released or discharged into groundwater or surface water for

potable reuse purposes, there shall be a consideration of

emerging constituents and impacts to other users of such

groundwater or surface water.

(5) Potable reuse is an alternative water supply as defined

in s. 373.019, and potable reuse projects are eligible for

alternative water supply funding. The use of potable reuse water

may not be excluded from regional water supply planning under s.
373.709.
(6) The department shall:

(a) Adopt rules that authorize potable reuse projects that

are consistent with this section.

(b) Review existing rules governing reclaimed water and

potable reuse to identify obsolete and inconsistent requirements

and adopt rules that revise existing potable reuse rules to

eliminate such inconsistencies, while maintaining existing

public health and environmental protections.

(c) Review aquifer recharge rules and, if revisions are

necessary to ensure continued compliance with existing public

health and environmental protection rules when reclaimed water

is used for aquifer recharge, adopt such rules.

(d) Initiate rulemaking by December 31, 2020, and submit

the adopted rules to the President of the Senate and the Speaker

of the House of Representatives by December 12, 2021, for

approval and incorporation into chapter 403 by the Legislature.
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Such rules may not be published as administrative rules by the

department.

(7) The department and the water management districts shall

develop and execute a memorandum of agreement providing for the

procedural requirements of a coordinated review of all permits

associated with the construction and operation of an indirect

potable reuse project. The memorandum of agreement must provide

that the coordinated review will occur only if requested by a

permittee. The purpose of the coordinated review is to share

information, to avoid the redundancy of information requested

from the permittee, and to ensure consistency in the permit for

the protection of the public health and the environment. The

department and the water management districts shall develop and

execute the memorandum of agreement by December 31, 2022.

(8) To encourage investment in the development of potable

reuse projects by private entities, a potable reuse project

developed as a qualifying project pursuant to s. 255.065 is:

(a) Beginning January 1, 2025, eligible for expedited

permitting under s. 403.973.

(b) Granted an annual credit against the tax imposed by

chapter 220 in an amount equal to 5 percent of the eligible

capital costs generated by a qualifying project for a period not

to exceed 20 years after the date that project operations begin.

The tax credit applies only to the corporate income tax

liability or the premium tax liability generated by or arising

out of the qualifying project, and the sum of all tax credits

provided pursuant to this section may not exceed 100 percent of

the eligible capital costs as defined in s. 220.191(1) (c). Any

credit granted pursuant to this paragraph may not be carried
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(c) Granted a 3-year extension of any deadlines imposed

under s. 403.064(17).

forward or backward.

(d) Consistent with s. 373.707, eligible for priority

funding in the same manner as other alternative water supply

projects from the Drinking Water State Revolving Fund, under the

Water Protection and Sustainability Program, and for water

management district cooperative funding.

(9) This section is not intended and may not be construed

to supersede s. 373.250(3).

Section 3. Section 403.892, Florida Statutes, 1s created to
read:

403.892 Incentives for the use of graywater technologies.—

(1) As used in this section, the term:

(a) “Developer” has the same meaning as in s. 380.031.

(b) “Graywater” has the same meaning as in s.
381.0065(2) (e) .

(2) To promote the beneficial reuse of water in this state,

a county, municipality, or special district shall do all of the

following:

(a) Authorize the use of residential graywater technologies

in their respective jurisdictions which comply with the Florida

Building Code; and

(b) Provide incentives to developers to fully offset the

costs of their beneficial reuse of water contribution through

graywater technology. Such incentives may include, but are not

limited to:

1. Allowing the developer density or intensity bonus

incentives or more floor space than allowed under the current or
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proposed future land use designation or zoning;

2. Reducing or waiving fees, such as impact fees or water

and sewer charges; or

3. Granting other incentives.

(3) If the local government has already applied one of the

incentives identified in paragraph (2) (b) to the development,

the local government must provide the developer with an

additional incentive identified in paragraph (2) (b) to meet the

requirements of this section.

Section 4. (1) In implementing s. 403.8531, Florida

Statutes, as created by this act, the Department of

Environmental Protection, in coordination with one or more

technical working groups pursuant to subsection (2), shall adopt

rules for the implementation of potable reuse projects. The

department shall:

(a) Revise the appropriate chapters in the Florida

Administrative Code, including chapter 62-610, Florida

Administrative Code, to ensure that all rules implementing

potable reuse are in the Florida Administrative Code division 62

governing drinking water regulation.

(b) Revise existing drinking water rules to include

reclaimed water as a source water for the public water supply

and require such treatment of the water as is necessary to meet

existing drinking water rules, including rules for pathogens.

The potable reuse rules must include the implementation of a log

reduction credit system using advanced treatment technology to

meet pathogen treatment requirements, and must require a public

water supplier to provide an approach to meet the required

pathogen treatment requirements in an engineering report as part
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of its public water supply permit application for authorization

of potable reuse. To ensure protection of the public health, as

part of the public water supply permit application to authorize

potable reuse, a public water supplier shall provide a

department-specified level of treatment or propose an approach

to achieving the log reduction targets based on source water

characterization that is sufficient for a pathogen risk of

infection which meets the national drinking water criteria of

less than 1 x 10-4 annually.

(c) Prescribe the means for using appropriate treatment

technology to address emerging constituents in potable reuse

projects. The advanced treatment technology must be technically

and economically feasible and must provide for flexibility in

the specific treatment processes employed to recognize different

project scenarios, emerging constituent concentrations, desired

finished water quality, and the treatment capability of the

facility. The advanced treatment technology may also be used for

pathogen removal or reduction.

1. The rules must require appropriate monitoring to

evaluate advanced treatment technology treatment performance,

including the monitoring of surrogate parameters and controls,

which monitoring must occur either before or after the advanced

treatment technologies treatment process, or both, as

appropriate.

2. For direct potable reuse projects, the rules must

require reclaimed water to be included in the source water

characterization for a drinking water treatment facility and, if

that source water characterization indicates the presence of

emerging constituents at levels of public health interest, must
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specify how appropriate treatment technology will be used to

address those emerging constituents.

3. For indirect potable reuse projects, the department

shall amend the existing monitoring requirements contained

within part V of chapter 62-610, Florida Administrative Code, to

require monitoring for one or more representative emerging

constituents. The utility responsible for the indirect potable

reuse project shall develop an emerging constituent monitoring

protocol consisting of the selection of one or more

representative emerging constituents for monitoring and the

identification of action levels associated with such emerging

constituents. The monitoring protocol must provide that, if

elevated levels of the representative emerging constituent are

detected, the utility must report the elevated detection to the

department and investigate the source and cause of such elevated

emerging constituent. The utility shall submit the monitoring

protocol to the department for review and approval and shall

implement the monitoring protocol as approved by the department.

If the monitoring protocol detects an elevated emerging

constituent, and if the utility’s investigation indicates that

the use of the reclaimed water is the cause of such elevated

emerging constituent, the utility must develop a plan to address

or remedy that cause. The utility’s monitoring results,

investigation of any detected elevated emerging constituent

levels, determination of cause, and any plan developed to

address or remedy the cause must be submitted to the department

for review and approval.

(d) Specify industrial pretreatment requirements for

potable reuse projects. These industrial pretreatment
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272 requirements must match the industrial pretreatment requirements

273 contained in chapter 62-625, Florida Administrative Code, as of

274 the effective date of this act. If necessary, the department

275 Jalso must require the utility operating a potable reuse project

276 |to implement a source control program, and the utility shall

277 identify the sources that need to be addressed.

278 (e) Provide off-spec reclaimed water requirements for

279 |potable reuse projects which include the immediate disposal,

280 temporary storage, alternative nonpotable reuse, or retreatment

281 |or disposal of off-spec reclaimed water based on operating

282 |protocols established by the public water supplier and approved

283 |by the department.

284 (f) Revise existing rules to specify the point of

285 compliance with drinking water standards for potable reuse

286 |projects as the point where the finished water is finally

287 discharged from the drinking water treatment facility to the

288 water distribution system.

289 (g) Ensure that, as rules for potable reuse projects are

290 implemented, chapter 62-610.850, Florida Administrative Code, 1is

291 applicable.

292 (h) Revise the definition of the term “indirect potable

293 |reuse” provided in chapter 62-610, Florida Administrative Code,

294 to match the definition provided in s. 403.8531, Florida

295 Statutes.

296 (2) The department shall convene and lead one or more

297 technical advisory committees to coordinate the rulemaking and

298 review of rules required by s. 403.8531, Florida Statutes. The

299 |technical advisory committees, which shall assist in the

300 development of such rules, must be composed of knowledgeable
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representatives of a broad group of interested stakeholders,

including, but not limited to, representatives from the water

management districts, the wastewater utility industry, the water

utility industry, the environmental community, the business

community, the public health community, and the agricultural

community, and consumers.

Section 5. To further promote the reuse of reclaimed water

for irrigation purposes, the rules that apply when reclaimed

water is injected into a receiving groundwater having 1,000 to

3,000 mg/L total dissolved solids are applicable to reclaimed

water aquifer storage and recovery wells injecting into a

receiving groundwater of less than 1,000 mg/L total dissolved

solids if the applicant demonstrates that there are no public

supply wells within 3,500 feet of the aquifer storage and

recovery wells and that it has implemented institutional

controls to prevent the future construction of public supply

wells within 3,500 feet of the aquifer storage and recovery

wells.

Section 6. The Division of Law Revision 1s directed to

replace the phrase “the effective date of this act” wherever it

occurs in this act with the date the act becomes a law.

Section 7. The Legislature determines and declares that

this act fulfills an important state interest.

Section 8. This act shall take effect upon becoming a law.

================= T I] TLE AMENDME N T ================
And the title is amended as follows:
Delete everything before the enacting clause

and insert:
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330 A bill to be entitled
331 An act relating to reclaimed water; amending s.
332 403.064, F.S.; prohibiting domestic wastewater
333 treatment facilities from disposing of effluent,
334 reclaimed water, or reuse water by surface water
335 discharge beginning on a specified date; providing
336 exceptions; creating s. 403.8531, F.S.; providing
337 legislative intent; defining terms; providing that
338 reclaimed water is a water source for public water
339 supply systems; providing specified groundwater and
340 surface water quality protections for potable reuse
341 projects; providing that potable reuse is an
342 alternative water supply and that projects relating to
343 such reuse are eligible for alternative water supply
344 funding; requiring the Department of Environmental
345 Protection to adopt specified rules; requiring the
346 department to review reclaimed water and potable reuse
347 rules and revise them as necessary; requiring the
348 department to review aquifer recharge rules and revise
349 them as necessary; requiring the department to
350 initiate rulemaking and to submit such rules to the
351 Legislature for approval by specified dates; requiring
352 the department and the water management districts to
353 develop and execute, by a specified date, a memorandum
354 of agreement for the coordinated review of specified
355 permits; providing that potable reuse projects are
356 eligible for certain expedited permitting and tax
357 credits; providing construction; creating s. 403.892,
358 F.S.; defining terms; requiring counties,
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municipalities, and special districts to authorize
graywater technologies under certain circumstances and
to provide incentives for the implementation of such
technologies; requiring the department to adopt rules
for the implementation of potable reuse projects which
meet certain requirements; requiring the department to
convene at least one technical advisory committee for
specified purposes; providing for the composition of
the technical advisory committee; providing for the
applicability of specified reclaimed water aquifer
storage and recovery well requirements; providing a
directive to the Division of Law Revision; providing a
declaration of important state interest; providing an

effective date.

WHEREAS, sustainable water supplies are important to this
state’s economy, environment, and quality of life, and

WHEREAS, in 2019, Floridians used nearly 6.5 billion
gallons of water per day and are projected to need an additional
1.1 billion gallons of water per day by 2035, and

WHEREAS, more than 75 percent of this state’s water supply
comes from groundwater, and the availability of additional fresh
groundwater has become limited in many areas of this state, and

WHEREAS, this state’s continued growth and economic success
depend on the implementation of safe and sustainable alternative
water supplies, and

WHEREAS, the use of reclaimed water is an important
component of both wastewater management and water resource

management in this state, and
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388 WHEREAS, in 2018, approximately 48 percent of the total
389 |domestic wastewater flow in this state, 797 million gallons per
390 |day, was reused for beneficial purposes, and

391 WHEREAS, the reuse of water is a critical component of

392 |meeting this state’s existing and future water supply needs, and
393 WHEREAS, potable reuse is the augmentation of a drinking
394 |water supply with reclaimed water from a municipal wastewater
395 source and is an alternative water supply source that can be
396 |harnessed to help meet the additional water needs of this state
397 |while protecting both the public health and the environment, and
398 WHEREAS, the Legislature finds that through the use of

399 advanced treatment technology, potable reuse is a safe and

400 sustainable alternative water supply source that can be used to
401 support a diverse, resilient, and sustainable water supply

402 |portfolio, and is considered to be in the public interest, and
403 WHEREAS, potable reuse projects, when implemented in a

404 |properly planned way using current environmental and engineered
405 treatment processes, have reduced, and will continue to reduce,
406 this state’s dependence on increased withdrawals from

407 groundwater and surface water sources, pollutant loadings to
408 waters of the state, and the nonbeneficial use of reclaimed

409 |water, thus improving water quality and benefitting the

410 environment and local economies that depend on this state’s

411 natural resources, NOW, THEREFORE,
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A bill to be entitled
An act relating to reclaimed water; amending s.
403.064, F.S.; prohibiting domestic wastewater
treatment facilities from disposing of effluent,
reclaimed water, or reuse water by surface water
discharge beginning on a specified date; providing
exceptions; creating s. 403.8531, F.S.; providing
legislative intent; defining terms; providing that
reclaimed water is a water source for public water
supply systems; providing specified groundwater and
surface water quality protections for potable reuse
projects; providing that potable reuse is an
alternative water supply and that projects relating to
such reuse are eligible for alternative water supply
funding; requiring the Department of Environmental
Protection to adopt specified rules; requiring the
department to review reclaimed water and potable reuse
rules and revise them as necessary; requiring the
department to review aquifer recharge rules and revise
them as necessary; requiring the department to
initiate rulemaking and to submit such rules to the
Legislature for approval by specified dates; requiring
the department and the water management districts to
develop and execute, by a specified date, a memorandum
of agreement for the coordinated review of specified
permits; providing that potable reuse projects are
eligible for certain expedited permitting and tax
credits; providing construction; creating s. 403.892,

F.S.; defining terms; requiring counties,
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municipalities, and special districts to authorize
graywater technologies under certain circumstances and
to provide incentives for the implementation of such
technologies; requiring the department to adopt rules
for the implementation of potable reuse projects which
meet certain requirements; requiring the department to
convene at least one technical advisory committee for
specified purposes; providing for the composition of
the technical advisory committee; providing for the
applicability of specified reclaimed water aquifer
storage and recovery well requirements; providing a
directive to the Division of Law Revision; providing a
declaration of important state interest; providing an

effective date.

WHEREAS, sustainable water supplies are important to this
state’s economy, environment, and quality of life, and

WHEREAS, in 2019, Floridians used nearly 6.5 billion
gallons of water per day and are projected to need an additional
1.1 billion gallons of water per day by 2035, and

WHEREAS, more than 75 percent of this state’s water supply
comes from groundwater, and the availability of additional fresh
groundwater has become limited in many areas of this state, and

WHEREAS, this state’s continued growth and economic success
depend on the implementation of safe and sustainable alternative
water supplies, and

WHEREAS, the use of reclaimed water is an important
component of both wastewater management and water resource

management in this state, and
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WHEREAS, in 2018, approximately 48 percent of the total
domestic wastewater flow in this state, 797 million gallons per
day, was reused for beneficial purposes, and
WHEREAS, the reuse of water is a critical component of
meeting this state’s existing and future water supply needs, and
WHEREAS, potable reuse is the augmentation of a drinking
water supply with reclaimed water from a municipal wastewater
source and is an alternative water supply source that can be
harnessed to help meet the additional water needs of this state
while protecting both the public health and the environment, and
WHEREAS, the Legislature finds that through the use of
advanced treatment technology, potable reuse is a safe and
sustainable alternative water supply source that can be used to
support a diverse, resilient, and sustainable water supply
portfolio, and is considered to be in the public interest, and
WHEREAS, potable reuse projects, when implemented in a
properly planned way using current environmental and engineered
treatment processes, have reduced, and will continue to reduce,
this state’s dependence on increased withdrawals from
groundwater and surface water sources, pollutant loadings to
waters of the state, and the nonbeneficial use of reclaimed
water, thus improving water quality and benefitting the
environment and local economies that depend on this state’s

natural resources, NOW, THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (17) is added to section 403.064,

Florida Statutes, to read:

Page 3 of 14

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2020 CS for SB 1656

580-03001-20 20201656¢c1
88 403.064 Reuse of reclaimed water.—
89 (17) Notwithstanding any other provisions in this section

90 to the contrary, beginning January 1, 2026, domestic wastewater

91 treatment facilities may not dispose of effluent, reclaimed

92 water, or reuse water by surface water discharge, except that

93 this prohibition does not apply to indirect potable reuse

94| projects; domestic wastewater treatment facility discharges

95 during wet weather which occur in accordance with the applicable

96| department permit; discharges into a stormwater management

97 system which are subsequently withdrawn by a user for irrigation

98| purposes; domestic wastewater treatment facilities located in

99 fiscally constrained counties as defined in s. 218.67(1);

100| projects where reclaimed water is recovered from an aquifer

101 recharge system and subsequently discharged into a surface water

102 for potable reuse; wetlands creation, restoration, and

103 enhancement projects; minimum flows and levels recovery or

104| prevention strategy plan projects; domestic wastewater treatment

105 facilities with reuse systems that provide a minimum of 90

106| percent of a facility’s annual average flow, as determined by

107 the department using monitoring data for the prior 5 consecutive

108 years, for reuse purposes authorized by the department; domestic

109| wastewater treatment facilities located in municipalities that

110 have less than $10 million in total revenue, as determined by

111 the most recent annual financial report submitted to the

112 Department of Financial Services in accordance with s. 218.32;

113 or domestic wastewater treatment facilities located in

114| municipalities that are entirely within a rural area of

115| opportunity designated under s. 288.0656.

116 Section 2. Section 403.8531, Florida Statutes, is created
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to read:

403.8531 Potable reuse.—

(1) Recognizing that sufficient water supply is imperative

to the future of this state and that potable reuse is one source

of water which may assist in meeting future demands, the

Legislature intends for the department to adopt rules for

potable reuse which:

(a) Protect the public health and environment by ensuring

that the potable reuse rules meet federal and state drinking

water and water quality standards, including, but not limited

to, the Clean Water Act, the Safe Drinking Water Act, and water

quality standards pursuant to chapter 403, and, when possible,

implement such rules through existing regulatory programs.

(b) Support reclaimed water being used for potable reuse

purposes.

(c) Implement the recommendations set forth in the Potable

Reuse Commission’s 2020 report “Advancing Potable Reuse in

Florida: Framework for the Implementation of Potable Reuse in

Florida.”

(d) Require that the point of compliance with drinking

water standards for potable reuse projects is the final

discharge point for finished water from the water treatment

facility.

(e) Protect the aquifer and Florida’s springs and surface

waters by ensuring that potable reuse projects do not cause or

contribute to violations of water quality standards in surface

waters, including groundwater discharges that flow by interflow

and affect water quality in surface waters, and that potable

reuse projects shall be designed and operated to ensure
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146 compliance with groundwater quality standards.
147 (2) As used in this section, the term:
148 (a) “Advanced treated reclaimed water” means the water

149| produced from an advanced water treatment process for potable

150 reuse applications.

151 (b) “Advanced treatment technology” means the treatment

152 technology selected by a utility to address emerging

153 constituents and pathogens in reclaimed water as part of a

154| potable reuse project.

155 (c) “Direct potable reuse” means the introduction of

156| advanced treated reclaimed water into a raw water supply

157 immediately upstream from a drinking water treatment facility or

158 directly into a potable water supply distribution system.

159 (d) “Emerging constituents” means pharmaceuticals, personal

160 care products, and other chemicals not regulated as part of

161 drinking water quality standards.

162 (e) “Indirect potable reuse” means the planned delivery or

163| discharge of reclaimed water to groundwater or surface waters

164 for the development of, or to supplement, the potable water

165 supply.

166 (f) “Off-spec reclaimed water” means reclaimed water that

167 does not meet the standards for potable reuse.

168 (g) “Potable reuse” means the augmentation of a drinking

169| water supply with advanced treated reclaimed water from a

170 domestic wastewater treatment facility, and consists of direct

171| potable reuse and indirect potable reuse.

172 (h) “Reclaimed water” means water that has received at

173 least secondary treatment and basic disinfection and is reused

174 after flowing out of a domestic wastewater treatment facility.
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(3) To comply with drinking water quality standards,

reclaimed water is deemed a water source for public water supply

systems.

(4) Existing water quality protections that prohibit

discharges from causing or contributing to violations of water

quality standards in groundwater and surface waters apply to

potable reuse projects. In addition, when reclaimed water is

released or discharged into groundwater or surface water for

potable reuse purposes, there shall be a consideration of

emerging constituents and impacts to other users of such

groundwater or surface water.

(5) Potable reuse is an alternative water supply as defined

in s. 373.019, and potable reuse projects are eligible for

alternative water supply funding. The use of potable reuse water

may not be excluded from regional water supply planning under s.
373.709.
(6) The department shall:

(a) Adopt rules that authorize potable reuse projects that

are consistent with this section.

(b) Review existing rules governing reclaimed water and

potable reuse to identify obsolete and inconsistent requirements

and adopt rules that revise existing potable reuse rules to

eliminate such inconsistencies, while maintaining existing

public health and environmental protections.

(c) Review aquifer recharge rules and, if revisions are

necessary to ensure continued compliance with existing public

health and environmental protection rules when reclaimed water

is used for aquifer recharge, adopt such rules.

(d) Initiate rulemaking by December 31, 2020, and submit
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the adopted rules to the President of the Senate and the Speaker

of the House of Representatives by December 12, 2021, for

approval and incorporation into chapter 403 by the Legislature.

Such rules may not be published as administrative rules by the

department.

(7) The department and the water management districts shall

develop and execute a memorandum of agreement providing for the

procedural requirements of a coordinated review of all permits

associated with the construction and operation of an indirect

potable reuse project. The memorandum of agreement must provide

that the coordinated review will occur only if requested by a

permittee. The purpose of the coordinated review is to share

information, to avoid the redundancy of information requested

from the permittee, and to ensure consistency in the permit for

the protection of the public health and the environment. The

department and the water management districts shall develop and

execute the memorandum of agreement by December 31, 2022.

(8) To encourage investment in the development of potable

reuse projects by private entities, a potable reuse project

developed as a qualifying project pursuant to s. 255.065 is:

(a) Beginning January 1, 2025, eligible for expedited

permitting under s. 403.973.

(b) Granted an annual credit against the tax imposed by

chapter 220 in an amount equal to 5 percent of the eligible

capital costs generated by a qualifying project for a period not

to exceed 20 years after the date that project operations begin.

The tax credit applies only to the corporate income tax

liability or the premium tax liability generated by or arising

out of the qualifying project, and the sum of all tax credits
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233| provided pursuant to this section may not exceed 100 percent of

234 the eligible capital costs as defined in s. 220.191(1) (c). Any

235| credit granted pursuant to this paragraph may not be carried

236 forward or backward.

237 (c) Granted a 3-year extension of any deadlines imposed
238 under s. 403.064(17).
239 (d) Consistent with s. 373.707, eligible for priority

240 funding in the same manner as other alternative water supply

241| projects from the Drinking Water State Revolving Fund, under the

242| Water Protection and Sustainability Program, and for water

243| management district cooperative funding.

244 (9) This section is not intended and may not be construed
245 to supersede s. 373.250(3).

246 Section 3. Section 403.892, Florida Statutes, is created to
247 read:

248 403.892 Incentives for the use of graywater technologies.—
249 (1) As used in this section, the term:

250 (a) “Developer” has the same meaning as in s. 380.031.

251 (b) “Graywater” has the same meaning as in s.

252 381.0065(2) (e) .

253 (2) To promote the beneficial reuse of water in this state,

254 a county, municipality, or special district shall do all of the

255 following:

256 (a) Authorize the use of residential graywater technologies

257 in their respective jurisdictions which comply with the Florida

258 Building Code; and

259 (b) Provide incentives to developers to fully offset the

260 costs of their beneficial reuse of water contribution through

261| graywater technology. Such incentives may include, but are not
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limited to:

1. Allowing the developer density or intensity bonus

incentives or more floor space than allowed under the current or

proposed future land use designation or zoning;

2. Reducing or waiving fees, such as impact fees or water

and sewer charges; or

3. Granting other incentives.

(3) If the local government has already applied one of the

incentives identified in paragraph (2) (b) to the development,

the local government must provide the developer with an

additional incentive identified in paragraph (2) (b) to meet the

requirements of this section.

Section 4. (1) In implementing s. 403.8531, Florida

Statutes, as created by this act, the Department of

Environmental Protection, in coordination with one or more

technical working groups pursuant to subsection (2), shall adopt

rules for the implementation of potable reuse projects. The

department shall:

(a) Revise the appropriate chapters in the Florida

Administrative Code, including chapter 62-610, Florida

Administrative Code, to ensure that all rules implementing

potable reuse are in the Florida Administrative Code division 62

governing drinking water regulation.

(b) Revise existing drinking water rules to include

reclaimed water as a source water for the public water supply

and require such treatment of the water as is necessary to meet

existing drinking water rules, including rules for pathogens.

The potable reuse rules must include the implementation of a log

reduction credit system using advanced treatment technology to
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meet pathogen treatment requirements, and must require a public

water supplier to provide an approach to meet the required

pathogen treatment requirements in an engineering report as part

of its public water supply permit application for authorization

of potable reuse. To ensure protection of the public health, as

part of the public water supply permit application to authorize

potable reuse, a public water supplier shall provide a

department-specified level of treatment or propose an approach

to achieving the log reduction targets based on source water

characterization that is sufficient for a pathogen risk of

infection which meets the national drinking water criteria of

less than 1 x 10-4 annually.

(c) Prescribe the means for using appropriate treatment

technology to address emerging constituents in potable reuse

projects. The advanced treatment technology must be technically

and economically feasible and must provide for flexibility in

the specific treatment processes employed to recognize different

project scenarios, emerging constituent concentrations, desired

finished water quality, and the treatment capability of the

facility. The advanced treatment technology may also be used for

pathogen removal or reduction.

1. The rules must require appropriate monitoring to

evaluate advanced treatment technology treatment performance,

including the monitoring of surrogate parameters and controls,

which monitoring must occur either before or after the advanced

treatment technologies treatment process, or both, as

appropriate.

2. For direct potable reuse projects, the rules must

require reclaimed water to be included in the source water
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characterization for a drinking water treatment facility and, if

that source water characterization indicates the presence of

emerging constituents at levels of public health interest, must

specify how appropriate treatment technology will be used to

address those emerging constituents.

3. For indirect potable reuse projects, the department

shall amend the existing monitoring requirements contained

within part V of chapter 62-610, Florida Administrative Code, to

require monitoring for one or more representative emerging

constituents. The utility responsible for the indirect potable

reuse project shall develop an emerging constituent monitoring

protocol consisting of the selection of one or more

representative emerging constituents for monitoring and the

identification of action levels associated with such emerging

constituents. The monitoring protocol must provide that, if

elevated levels of the representative emerging constituent are

detected, the utility must report the elevated detection to the

department and investigate the source and cause of such elevated

emerging constituent. The utility shall submit the monitoring

protocol to the department for review and approval and shall

implement the monitoring protocol as approved by the department.

If the monitoring protocol detects an elevated emerging

constituent, and if the utility’s investigation indicates that

the use of the reclaimed water is the cause of such elevated

emerging constituent, the utility must develop a plan to address

or remedy that cause. The utility’s monitoring results,

investigation of any detected elevated emerging constituent

levels, determination of cause, and any plan developed to

address or remedy the cause must be submitted to the department
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for review and approval.

(d) Specify industrial pretreatment requirements for

potable reuse projects. These industrial pretreatment

requirements must match the industrial pretreatment requirements

contained in chapter 62-625, Florida Administrative Code, as of

the effective date of this act. If necessary, the department

also must require the utility operating a potable reuse project

to implement a source control program, and the utility shall

identify the sources that need to be addressed.

(e) Provide off-spec reclaimed water requirements for

potable reuse projects which include the immediate disposal,

temporary storage, alternative nonpotable reuse, or retreatment

or disposal of off-spec reclaimed water based on operating

protocols established by the public water supplier and approved

by the department.

(f) Revise existing rules to specify the point of

compliance with drinking water standards for potable reuse

projects as the point where the finished water is finally

discharged from the drinking water treatment facility to the

water distribution system.

(g) Ensure that, as rules for potable reuse projects are

implemented, chapter 62-610.850, Florida Administrative Code, 1is

applicable.

(h) Revise the definition of the term “indirect potable

reuse” provided in chapter 62-610, Florida Administrative Code,

to match the definition provided in s. 403.8531, Florida

Statutes.

(2) The department shall convene and lead one or more

technical advisory committees to coordinate the rulemaking and
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review of rules required by s. 403.8531, Florida Statutes. The

technical advisory committees, which shall assist in the

development of such rules, must be composed of knowledgeable

representatives of a broad group of interested stakeholders,

including, but not limited to, representatives from the water

management districts, the wastewater utility industry, the water

utility industry, the environmental community, the business

community, the public health community, and the agricultural

community, and consumers.

Section 5. To further promote the reuse of reclaimed water

for irrigation purposes, the rules that apply when reclaimed

water is injected into a receiving groundwater having 1,000 to

3,000 mg/L total dissolved solids are applicable to reclaimed

water aquifer storage and recovery wells injecting into a

receiving groundwater of less than 1,000 mg/L total dissolved

solids i1f the applicant demonstrates that there are no public

supply wells within 3,500 feet of the aquifer storage and

recovery wells and that it has implemented institutional

controls to prevent the future construction of public supply

wells within 3,500 feet of the aquifer storage and recovery

wells.

Section 6. The Division of Law Revision i1s directed to

replace the phrase “the effective date of this act” wherever it

occurs in this act with the date the act becomes a law.

Section 7. The Legislature determines and declares that

this act fulfills an important state interest.

Section 8. This act shall take effect upon becoming a law.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 810:

e Increases the minimum age to lawfully purchase and possess tobacco products from 18 years
of age to 21 years of age.

e Repeals exceptions allowing persons in the military and emancipated minors to possess or
purchase tobacco products under current law.

e Prohibits smoking and vaping by any person under 21 years of age on or near school
property, regardless of hours of the day.

e Limits the sale of tobacco products through a vending machine to a location that prohibits
persons under 21 years of age on the premises.

e Requires age verification before a sale or delivery to a person under 30 years of age. (This
complies with recently enacted federal law.)

e Incorporates conforming provisions.

The bill will have an indeterminate fiscal impact related to the regulatory responsibilities of the
Department of Business and Professional Regulation.

The effective date of the bill is October 1, 2020, contingent upon the passage of the linked fee
bill CS/SB 1394 or similar legislation adopted in the same legislative session or an extension
there of.



BILL: CS/CS/SB 810 Page 2

Present Situation:
Regulation of Tobacco Products

The Division of Alcoholic Beverage and Tobacco (division) within the Department of Business
and Professional Regulation (DBPR) is the state agency responsible for the regulation and
enforcement of tobacco products under ch. 569, F.S.

Section 569.002, F.S., provides definitions of terms in the context of the regulation of tobacco
products under ch. 569, F.S. Subsection (6) defines the term “tobacco products” to include loose
tobacco leaves and products made from tobacco leaves, in whole or in part, and cigarette
wrappers, which can be used for smoking, sniffing, or chewing.

Subsection (7) specifies that the term “any person under the age of 18” does not include any

person under age 18 who:

e Has had his or her disability of nonage removed under ch. 743, F.S.;

e Is in the military reserve or on active duty in the Armed Forces of the United States;

e |s otherwise emancipated by a court of competent jurisdiction and released from parental
care and responsibility; or

e Isacting in his or her scope of lawful employment with an entity licensed under the
provisions of ch. 210, F.S., relating to taxation of cigarettes and other tobacco products, or
ch. 569, F.S., relating to tobacco products.

Section 569.003, F.S., relates to retail tobacco products dealer permits, the permit application,
qualifications, fees, renewals, and duplicates. Subsection (2) stipulates that permits may only be
issued to persons who are 18 years of age or older or to corporations the officers of which are 18
years of age or older. The division is authorized to refuse to issue a permit to any person, firm,
association, or corporation the permit of which has been revoked, to any corporation an officer of
which has had his or her permit revoked, or to any person who is or has been an officer of a
corporation the permit of which has been revoked.

The fee for an annual permit is established in rule by the division at an amount to cover the
regulatory costs of the program, not to exceed $50. The proceeds of the fee are deposited into the
DBPR Alcoholic Beverage and Tobacco Trust Fund.

Mail Order, Internet, Other Remote Sales of Tobacco Products, and Tobacco Products
Permits

Section 210.095(5), F.S., provides requirements for the delivery of mail order, Internet, and other
remote sales of tobacco products, including age verification requirements, all of which is
generally referred to as “delivery sales.” It also defines 10 relevant terms.

Specific notice and shipping requirements are provided for all delivery sales, whether in-state or
out-of-state. Each person who mails, ships, or otherwise delivers tobacco products in connection
with an order for a delivery sale is required to:
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e Include, as part of the shipping documents, in a clear and conspicuous manner, the following
statement: “Tobacco Products: Florida law prohibits shipping to individuals under 18 years
of age and requires the payment of all applicable taxes.”

e Use a method of mailing, shipping, or delivery which obligates the delivery service to:

o Require the signature of an adult who resides at the delivery address and obtain proof of
the legal minimum purchase age of the individual accepting delivery, if the individual
appears to be under 27 years of age.

o Require proof that the individual accepting delivery is either the addressee or the adult
designated by the addressee, in the form of a valid, government-issued identification card
bearing a photograph of the individual who signs to accept delivery of the shipping
container.

e Provide to the delivery service, if such service is used, evidence of full compliance with
requirements for the collection and remittance of all taxes imposed on tobacco products by
this state with respect to the delivery sale.!

If a person accepts a purchase order for a delivery sale and delivers the tobacco products without
using a delivery service, the person must comply with all of the requirements that apply to a
delivery service.? Before making sales or shipping orders, entities must provide specific notice to
the division as to shipper and receiver, with monthly reporting.® There are requirements specific
to purchase orders.*

Section 210.095(8), F.S., provides that the penalty for the following violations of the delivery

sale requirements is a misdemeanor of the third degree:®

e A delivery sale delivers tobacco products, on behalf of a delivery service, to an individual
who is under 18 years of age.

e Aviolation of any provision in s. 210.095, F.S., by an individual who is under 18 years of
age.

Florida law does not provide a criminal penalty classification for a misdemeanor of the third
degree. However, the prohibitions and penalties in s. 569.101, F.S., (prohibiting the sale,
delivery, bartering, furnishing, or giving, directly or indirectly, to any person who is under 18
years of age, any tobacco product, and s. 569.11, F.S., prohibiting persons under 18 years of age
from possessing, directly or indirectly, any tobacco product) apply to s. 210.095, F.S., relating to
the delivery of tobacco products to persons under the age of 18.°

Section 210.15, F.S., relates to permits for the sale of specific tobacco products. Among the
requirements for the issuance of such a permit is the provision found in paragraph (b) of
subsection (2) to require that permits may be issued only to persons of good moral character,

! Section 210.095(5), F.S.

21d.

3 Section 210.095(6), F.S.

4 Section 210.095(7), F.S.

> Section 775.082, F.S., provides that the penalty for a misdemeanor of the second degree is punishable by a term of
imprisonment not to exceed 60 days. Section 775.083, F.S., provides that the penalty for a misdemeanor of the second degree
is punishable by a fine not to exceed $500.

6 See supra, notes 10, 11, and 14 and accompanying text.
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who are not less than 18 years of age. In addition, permits to corporations may be issued only to
corporations whose officers are of good moral character and not less than 18 years of age.

Tobacco Products and Minors

To prevent persons under 18 years of age from purchasing or receiving tobacco products, the sale
or delivery of tobacco products is prohibited, except when those products are under the direct
control or line of sight of the dealer or the dealer’s agent or employee. If a tobacco product is
sold from a vending machine, the vending machine must have:

e An operational lock-out device which is under the control of the dealer or the dealer’s agent
or employee who directly regulates the sale of items through the machine by triggering the
lock-out device to allow the dispensing of one tobacco product;

e A mechanism on the lock-out device to prevent the machine from functioning if the power
source for the lock-out device fails or if the lock-out device is disabled; and

e A mechanism to ensure that only one tobacco product is dispensed at a time.’

These requirements for the sale of tobacco products do not apply to an establishment that
prohibits persons under 18 years of age on premises and do not apply to the sale or delivery of
cigars and pipe tobacco.®

Section 569.0075, F.S., prohibits the giving of sample tobacco products to persons under the age
of 18.

Section 569.008, F.S., provides a process for a retail tobacco product dealer to mitigate penalties
imposed against a dealer because of an employee’s illegal sale of a tobacco product to a person
under 18 years of age.® The process encourages retail tobacco product dealers to comply with
responsible practices. The division may mitigate penalties if:

e The dealer is qualified as a responsible dealer having established and implemented specified
practices designed to ensure that the dealer’s employees comply with ch. 569, F.S., such as
employee training.

e The dealer had no knowledge of that employee’s violation at the time of the violation and did
not direct, approve, or participate in the violation.

e The sale was made through a vending machine equipped with an operational lock-out
device.1°

Section 569.101, F.S., prohibits the sale, delivery, bartering, furnishing or giving of tobacco
products to persons under the age of 18. A violation of this prohibition is a second degree

7 Section 569.007(1), F.S.

8 Section 569.007(2) and (3), F.S.

° The Florida Responsible Vendor Act in ss. 561.701 - 561.706, F.S., provides a comparable process for mitigation of
penalties against vendors of alcoholic beverages.

10 Section 569.008(3), F.S.
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misdemeanor.! A second or subsequent violation within one year of the first violation is a first
degree misdemeanor.*?

It is a complete defense to a person charged with a violation of s. 569.101, F.S., if the buyer or
recipient falsely evidenced that he or she was 18 years of age or older, a prudent person would
believe the buyer or recipient to be 18 years of age or older, and the buyer or recipient presented
false identification®® upon which the person relied in good faith.4

Section 569.11, F.S., prohibits persons under the age of 18 years from possessing, directly or

indirectly, any tobacco products:

e A first violation of this prohibition is a non-criminal violation with a penalty of 16 hours of
community service or a $25 fine, and attendance at a school-approved anti-tobacco program,
if locally available.

e A second or subsequent violation within 12 weeks of the first violation is punishable with a
$25 fine.

Any second or subsequent violation not within the 12-week time period after the first violation is
punishable as provided for a first violation.*

Eighty percent of all civil penalties received by a county court under s. 569.11, F.S., must be
remitted to the Department of Revenue for transfer to the Department of Education for teacher
training and for research and evaluation to reduce and prevent the use of tobacco products,
nicotine products, or nicotine dispensing devices by children. The remaining 20 percent of civil
penalties received by a county court must remain with the clerk of the county court to cover
administrative costs.®

Section 569.12, F.S., provides enforcement authority to full-time, part-time, and auxiliary law
enforcement officers for the provisions of ch. 569, F.S. The section also authorizes a county or
municipality to designate certain of its employees or agents as tobacco product enforcement
officers within specified guidelines. Such enforcement officers are authorized to issue a citation
to a person under 18 years of age based on a reasonable cause to believe that a civil infraction
has been committed. Similar authority is provided for correctional probation officers. Details are
provided as to the required elements of the citation.

Retail tobacco product dealers (retailers) must post a clear and conspicuous sign that the sale of
tobacco products is prohibited to persons under the age of 18 and that proof of age is required for
purchase. The division is required to make the signs available to retailers. Retailers must also

1 Supra note 5.

12 Section 775.082, F.S., provides that the penalty for a misdemeanor of the first degree is punishable by a term of
imprisonment not exceeding one year. Section 775.083, F.S., provides that the penalty for a misdemeanor of the first degree
is punishable by a fine not to exceed $1,000.

13 Identification includes carefully checking “a driver license or an identification card issued by this state or another state of
the United States, a passport, or a United States armed services identification card presented by the buyer or recipient and
acted in good faith and in reliance upon the representation and appearance of the buyer or recipient in the belief that the buyer
or recipient was 18 years of age or older.” See s. 569.101(3)(c), F.S.

14 Section 569.101(3), F.S.

15 Section 569.11(1), F.S.

16 Section 569.11(6), F.S.



BILL: CS/CS/SB 810 Page 6

have instructional material in the form of a calendar or similar format to assist in determining the
age of the person attempting to purchase a tobacco product.’

Section 569.19, F.S., requires the division to annually provide to the Legislature and the
Governor by December 31, a progress report on its enforcement actions specific to: number and
results of compliance visits, number of violations for failure of a retailer to hold a valid license,
number of violations of selling tobacco products to persons under age 18, and the results of
administrative hearings on these issues, and the number of persons under age 18 cited for
violations of underage purchases and sanctions imposed as a result of a citation.

Section 386.212, F.S., in the Florida Clean Indoor Air Act, prohibits any person under the age of
18 from smoking tobacco within 1,000 feet of a public or private elementary, middle, or
secondary school between the hours of 6 a.m. and midnight.'® A violation of this prohibition is
punishable by a maximum noncriminal civil penalty not to exceed $25, or 50 hours of
community service or, where available, successful completion of a school-approved anti-tobacco
“alternative to suspension” program.'®

Administrative Penalties

A retail tobacco dealer permit-holder can be disciplined under the division’s penalty guidelines.
For a violation of the prohibition in s. 569.06, F.S., against the sale of tobacco products to
persons under 18 years of age, the guidelines provide:

1st occurrence -- $500 fine.

2nd occurrence -- $1,000 fine.

3rd occurrence -- $2,000 fine and a 20-day suspension of the dealer permit.

4th occurrence -- revocation of the dealer permit.

These penalties are based on a single violation in which the permit-holder committed or knew
about the violation; or a pattern of at least three violations on different dates within a 12-week
period by employees, independent contractors, agents, or patrons on the licensed premises or in
the scope of employment in which the permit-holder did not participate; or violations which were
occurring in an open and notorious manner on the licensed premises.°

National Minimum Age of Sale of Tobacco Products

As part of the federal budget revisions adopted in December 2019, and signed into law on
December 20, 2019, the minimum age for the sale of tobacco products is now 21 years of age.?*
The specific tobacco provisions in the budget document amended section 906(d) of the Federal
Food, Drug, and Cosmetic Act to increase the federal minimum age to purchase tobacco products

17 Section 569.14, F.S.

18 Section 386.212(1), F.S.

19 Section 386.212(3), F.S.

2 Fla. Admin. Code R. 61A-2.022(1) (2019).

21 See the “Further Consolidated Appropriations Act, 2020,” Rules Committee print 116-44, Text of the House Amendment
to the Senate Amendment to H.R. 1865, December 16, 2019, beginning at page 1492 of 1773, available at
https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-116HR1865SA-RCP116-44.PDF (last visited Jan. 25,

2020).
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from 18 to 21, and to add a provision that it is unlawful for any retailer to sell a tobacco product
to any person younger than age 21. The provisions also require the FDA to update its applicable
tobacco regulations within specified timelines.

As part of this rule update process, the FDA is to update the relevant age verification
requirements to require age verification for individuals under age 30 (as opposed to the current
age verification threshold for individuals under age 27).

Effect of Proposed Changes:
Smoking and Vaping Prohibited Near School Property; Penalties

Section 2 amends s. 386.212, F.S., relating to smoking and vaping on or near school property
and related penalties, to prohibit smoking and vaping by persons under the age of 21 during any
hours of day, on public or private school property or within 1,000 feet of such property. Under
current law, that prohibition applies only to persons under 18 years of age between the hours of 6
a.m. and midnight. Current law and the bill provide an exception to this prohibition for any
person occupying a moving vehicle or within a private residence.

Definitions of Primary Terms

Section 3 amends s. 569.002, F.S., which provides definitions specific to the regulation of
tobacco products, to:
e Redefine the term “tobacco products” in subsection (6) as including:

o Any product containing, made of, or derived from tobacco or nicotine that is intended for
human consumption or is likely to be consumed, whether inhaled, absorbed, or ingested
by any other means, including, but not limited to, a cigarette, a cigar, pipe tobacco,
chewing tobacco, snuff, or snus;

o Any component, part, or accessory of a product described above whether or not any of
these contain tobacco or nicotine, including but not limited to, filters, rolling papers,
blunt or hemp wraps, and pipes.

The term does not include drugs, devices, or combination products authorized for sale by the
United States Food and Drug Administration, as those terms are defined in the Federal Food,
Drug, and Cosmetic Act.

e Delete the definition of the term “any person under the age of 18,” which exempts persons in
the military and emancipated minors from the definition, to permit such persons to possess or
purchase tobacco products under current law.

Sales Restrictions

Section 1 amends s. 210.15 (1)(b), F.S., relating to permits for the sale of tobacco products, to
increase the minimum age for the issuance of such permits from 18 years of age to 21 years of
age.

Section 5 amends s. 569.007(1) and (2), F.S., to modify the general restrictions on the sale or
delivery of tobacco products. The bill reflects the increase in the age for the purchase of tobacco
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products to at least 21 years of age from 18 years of age. Under the bill, sales of tobacco
products from a vending machine are only permissible from a machine that is located in an
establishment that prohibits persons under age 21 on the licensed premises at all times.

Section 6 amends s. 569.101, F.S., relating to the prohibition and penalties against the sale,
delivery, barter, furnishing, or giving of tobacco products to an under-age person, to increase in
the age for lawful purchase of tobacco products to 21 years of age from 18 years of age.

Section 7 repeals s. 877.112, F.S., to eliminate the general restrictions on the sale or delivery of
tobacco products, nicotine dispensing devises, and nicotine products to persons under the age of
18. Many of these provisions are incorporated into the provisions of ch. 569, F.S., by the linked
bill CS/SB 1394, which amends the definition for the term “tobacco products” to include vapor-
generating electronic devises.

Section 8 amends s. 210.095(5)(a) and (b), F.S., relating to mail order, Internet, and remote sales
of tobacco products, and age verification related for such sales. The bill revises the labeling
requirement for shipped tobacco products to indicate that Florida law prohibits shipping tobacco
products to individuals under 21 years of age, rather than 18 years of age. Proof of legal
minimum purchase age of the individual accepting delivery is required if the individual appears
to be under 30 years of age, rather than the current 27 years of age. (This latter provision is
modified to ensure conformity with recent federal law provisions.??)

The bill also amends ss. 210.095(8)(e) and (g), F.S., to provide that the penalty for a violation of
the delivery sale requirements in this section, including a delivery sale to a person under the legal
age to possess tobacco products, is a misdemeanor of the second degree and deletes the incorrect
reference to a misdemeanor of the third degree.

Section 11 amends s. 569.11, F.S., relating to the prohibition on the possession of tobacco
products by minors, to reflect the increase in the minimum age from 18 years of age to 21 years
of age. The section is also amended to delete reference to military service in the context of age of
purchase, since the bill separately removes an exception to age limits for tobacco purchase or
possession by members of the active duty or reserve military.

Conforming Provisions

Sections 4, 9, 10, 12, 13, and 14 amend ss. 569.003(2)(a), 569.0075, 569.008, 569.12(2)(b) and
(3), 569.14 and 569.19(3) and (4), F.S., respectively, to incorporate conforming provisions to
reflect the increase in the minimum age for the purchase or sale of tobacco and nicotine products
from 18 years of age to 21 years of age.

Effective Date

Section 15 provides an effective date of October 1, 2020, contingent upon the passage of
CS/SB 1394 being adopted in the same legislative session or an extension thereof and becoming
law.

22 Supra note 34.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Retail dealers of vapor-generating electronic devices, such as electronic cigarettes, will
be required to obtain a retail tobacco product dealer permit.

C. Government Sector Impact:

The Department of Business and Professional Regulation (DBPR) may incur
indeterminate expenses related to personnel costs or modification of operational priorities
needed to accommodate the additional licensure of dealers of vapor-generating electronic
devices, which may be offset by a regulatory fee, to be applied via a linked bill.

The DBPR indicates that the bill will require modifications to the department’s regulatory
data system and related devices used by inspection staff. The department indicates that
these modifications can be implemented using existing resources.??

VI. Technical Deficiencies:

None.

23 Department of Business and Professional Regulation, Senate Bill 810 Analysis (December 9, 2019) (on file with the Senate
Committee on Innovation, Industry, and Technology).



BILL: CS/CS/SB 810 Page 10

VII.

Related Issues:
CS/SB 1394 by Senator Simmons (Fees)

CS/SB 1394 by Senator Simmons amends the definition of the term “tobacco products” in

s. 569.002(6), F.S., to include vapor-generating electronic devices and products (vaping
products). By defining vaping products as tobacco products, CS/SB 1394 imposes a permit fee
on retail dealers of vaping products because such persons are required to pay a $50 fee for a
retail tobacco dealer permit.?*

Age of Tobacco Purchase in Other States

As of September 18, 2019, 18 states have raised the tobacco purchase age to 21 years of age,
along with Washington, DC, and over 500 localities.?® Some of the localities are in states that
subsequently enacted statewide laws. Collectively, these laws now cover over half of the U.S.
population. The strength of state and local laws, such as their enforcement and penalties, varies
substantially.

Those states and the effective date of their adoption of the restrictive provisions are as follow:

State and Effective Date State and Effective Date
Hawaii (effective 1/1/16) Arkansas (effective 9/1/19)
California (effective 6/9/16) Texas (effective 9/1/19)

New Jersey (effective 11/1/17) Vermont (effective 9/1/19)
Oregon (effective 1/1/18) Connecticut (effective 10/1/19)
Maine (effective 7/1/18) Maryland (effective 10/1/19)
Massachusetts (effective 12/31/18) | Ohio (effective 10/17/19)
Illinois (effective 7/1/19) New York (effective 11/13/19)
Virginia (effective 7/1/19) Washington (effective 1/1/20)
Delaware (effective 7/16/19) Utah (effective 7/1/21)

The following are among other jurisdictions that have raised their age for possession of tobacco
products to 21 years of age: New York City, Chicago, San Francisco, San Antonio, Boston,
Cincinnati, Cleveland, Columbus, and Kansas City (in Kansas and Missouri), and Washington,
D.C. In Florida, Alachua County and the City of Fort Lauderdale have raised their minimum age
for purchase of tobacco products to 21 years of age.

Age Restrictions on Youth Access to Electronic Cigarettes in Other States

As of September 15, 2019, all states and the District of Columbia (with the exception of
Pennsylvania) have laws that restrict youth access to electronic cigarettes, or e-cigarettes. In this

2 See s. 569.003(1)(c), F.S.

25 5ee Campaign for Tobacco-Free Kids, States and Localities that have Raised the Minimum Legal Sale Age for Tobacco
Products to 21, available at

https://www.tobaccofreekids.org/assets/content/what_we_do/state local issues/sales 21/states localities MLSA 21.pdf

(last visited Jan. 25, 2020).
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VIII.

context, e-cigarette broadly refers to any product, and its component parts and accessories, that
contains nicotine and/or other substances intended for use in the form of an aerosol, often
referred to as vapor. In 18 states, the restriction is set at age 21. In four states, the restriction is
set at age 19. In 28 states, the restriction is set at age 18. At least one state (Utah) is on a path to
increase the age restriction one year at a time to age 21 over a few years. There are certain
exceptions and exemptions that are applicable within any given state.?®

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 569.19, 210.095,
386.212, 569.002, 569.003, 569.007, 569.0075, 569.008, 569.101, 569.11, 569.12, 569.14, and
210.15.

This bill repeals section 877.112 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Innovation, Industry, and Technology on February 3, 2020:

The CS/CS:

e Removes from the bill the provision amending s. 569.002(6), F.S., revising the term
“tobacco products” to include vapor-generating electronic devices (vaping products).

e Corrects a scrivener’s error in SS. 210.095(8)(e) and (g), F.S., to provide that the
penalty for a violation of the delivery sale requirements in this section, including a
delivery sale to a person under the legal age to possess tobacco products, is a
misdemeanor of the second degree, and delete the incorrect reference to a
misdemeanor of the third degree.

e Links the bill to SB 1394 or similar legislation to make the effective date of
CS/CS/SB 810 contingent upon the passage of CS/SB 1394 being adopted in the
same legislative session or an extension thereof.

CS by Health Policy on January 21, 2020:

The CS revises the bill to:

e Use the term and definition for “vapor-generating electronic device” from the Florida
Constitution’s prohibition against indoor vaping to provide a consistency of terms and
to adapt the term to include the cartridges or containers of nicotine or other
substances used with a vaping device.

e Apply the prohibition against smoking and vaping within 1,000 feet of school
property to persons under 21 years of age during all hours of day (instead of to
persons under 18 years of age between the hours of 6 a.m. and midnight.)

% See “Youth Access to E-Cigarettes, States with Laws Restricting Youth Access to E-Cigarettes, Enacted as of
September 15, 2019,” Public Health Law Center at Mitchell Hamline School of Law, available at
https://www.publichealthlawcenter.org/sites/default/files/States-with-Laws-Restricting-Youth-Access-to-ECigarettes-

September152019.pdf (last visited Jan. 25, 2020).
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e Require age verification before a sale or delivery to a person under 30 years of age.
This complies with new federal law.

The CS removes from the bill provisions that:

e Exempt retailers who only sell vaping devices and products from the fee ($50)
required for a retail tobacco dealer permit.

e Decriminalize, and revise the applicable penalties, for the prohibition against the sale,
delivery, barter, or furnishing of tobacco products to a person under the age of 21.

e Repeal the current prohibitions against the possession of tobacco and vaping products
by persons under the minimum age of lawful possession.

e Require the DBPR to conduct enhanced compliance checks of retail establishments.

e Prohibit deliveries of tobacco products to consumers.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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recommended the following:
Senate Amendment (with title amendment)
Delete lines 56 - 405

and insert:

cigar, pipe tobacco, chewing tobacco, snuff, or snus; or

(b) Any component, part, or accessory of a product

described in paragraph (a), whether or not any of these contain

tobacco or nicotine, including, but not limited to, filters,

rolling papers, blunt or hemp wraps, and pipes.
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(2) Any person who violates subsection (1) commits a
misdemeanor of the second degree, punishable as provided in s.
775.082 or s. 775.083. However, any person who violates
subsection (1) for a second or subsequent time within 1 year of
the first violation, commits a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083.

(3) A person charged with a violation of subsection (1) has
a complete defense if, at the time the tobacco product was sold,
delivered, bartered, furnished, or given:

(a) The buyer or recipient falsely evidenced that she or he
was 21 +8 years of age or older;

(b) The appearance of the buyer or recipient was such that
a prudent person would believe the buyer or recipient to be 21
18 years of age or older; and

(c) Such person carefully checked a driver license or an
identification card issued by this state or another state of the
United States, a passport, or a United States armed services
identification card presented by the buyer or recipient and
acted in good faith and in reliance upon the representation and
appearance of the buyer or recipient in the belief that the
buyer or recipient was 21 18 years of age or older.

(4) A person must verify by means of identification

specified in paragraph (3) (c) that a person purchasing a tobacco

product is not under 21 years of age. Such verification is not

required for any person over the age of 29.

Section 7. Section 877.112, Florida Statutes, is repealed.

Section 8. Paragraphs (a) and (b) of subsection (5) and
paragraphs (e) and (g) of subsection (8) of section 210.095,

Florida Statutes, are amended to read:
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98 210.095 Mail order, Internet, and remote sales of tobacco
99 |products; age verification.—
100 (5) Each person who mails, ships, or otherwise delivers

101 |tobacco products in connection with an order for a delivery sale
102 must:

103 (a) Include as part of the shipping documents, in a clear
104 and conspicuous manner, the following statement: “Tobacco

105 Products: Florida law prohibits shipping to individuals under 21
106 |48 years of age and requires the payment of all applicable

107 taxes.”

108 (b) Use a method of mailing, shipping, or delivery which
109 obligates the delivery service to require:

110 1. The individual submitting the order for the delivery

111 sale or another adult who resides at the individual’s address to
112 sign his or her name to accept delivery of the shipping

113 container. Proof of the legal minimum purchase age of the

114 individual accepting delivery is required only if the individual
115 appears to be under 30 2% years of age.

116 2. Proof that the individual is either the addressee or the
117 adult designated by the addressee, in the form of a valid,

118 government-issued identification card bearing a photograph of
119 the individual who signs to accept delivery of the shipping

120 container.

121
122 If the person accepting a purchase order for a delivery sale

123 delivers the tobacco products without using a delivery service,
124 the person must comply with all of the requirements of this

125 section which apply to a delivery service. Any failure to comply

126 |with a requirement of this section constitutes a violation
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thereof.

(8)

(e) A person who, in connection with a delivery sale,
delivers tobacco products on behalf of a delivery service to an
individual who is not an adult commits a misdemeanor of the
second +hird degree, punishable as provided in s. 775.082 or s.
775.083.

(g) An individual who is not an adult and who knowingly
violates any provision of this section commits a misdemeanor of
the second +hird degree, punishable as provided in s. 775.082 or
s. 775.083.

Section 9. Section 569.0075, Florida Statutes, i1s amended
to read:

569.0075 Gift of sample tobacco products prohibited.—The
gift of sample tobacco products to any person under the age of
21 38 by an entity licensed or permitted under the provisions of
chapter 210 or this chapter, or by an employee of such entity,
is prohibited and is punishable as provided in s. 569.101.

Section 10. Subsection (1), paragraphs (b) and (c) of
subsection (2), and subsection (3) of section 569.008, Florida
Statutes, are amended to read:

569.008 Responsible retail tobacco products dealers;
qualifications; mitigation of disciplinary penalties; diligent
management and supervision; presumption.—

(1) The Legislature intends to prevent the sale of tobacco
products to persons under 21 18 years of age and to encourage
retail tobacco products dealers to comply with responsible
practices in accordance with this section.

(2) To qualify as a responsible retail tobacco products
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dealer, the dealer must establish and implement procedures
designed to ensure that the dealer’s employees comply with the
provisions of this chapter. The dealer must provide a training
program for the dealer’s employees which addresses the use and
sale of tobacco products and which includes at least the
following topics:

(b) Methods of recognizing and handling customers under 21
18 years of age.

(c) Procedures for proper examination of identification
cards in order to verify that customers are not under 21 18
years of age.

(3) In determining penalties under s. 569.006, the division
may mitigate penalties imposed against a dealer because of an
employee’s illegal sale of a tobacco product to a person under
21 18 years of age if the following conditions are met:

(a) The dealer is qualified as a responsible dealer under
this section.

(b) The dealer provided the training program required under
subsection (2) to that employee before the illegal sale
occurred.

(c) The dealer had no knowledge of that employee’s
violation at the time of the violation and did not direct,
approve, or participate in the violation.

(d) If the sale was made through a vending machine, the
machine was equipped with an operational lock-out device.

Section 11. Section 569.11, Florida Statutes, is amended to
read:

569.11 Possession, misrepresenting age ermilitary—serviee

to purchase, and purchase of tobacco products by persons under
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21 18 years of age prohibited; penalties; Jjurisdiction;
disposition of fines.—

(1) It is unlawful for any person under 21 18 years of age
to knowingly possess any tobacco product. Any person under 21 18
years of age who violates this subsection commits a noncriminal
violation as provided in s. 775.08(3), punishable by:

(a) For a first violation, 16 hours of community service
or, instead of community service, a $25 fine. In addition, the
person must attend a school-approved anti-tobacco program, if
locally available; or

(b) For a second or subsequent violation within 12 weeks

after the first violation, a $25 fine.

Any second or subsequent violation not within the 12-week period
after the first violation is punishable as provided for a first
violation.

(2) It is unlawful for any person under 21 18 years of age

to misrepresent his or her age er—military—serviee for the
purpose of inducing a dealer or an agent or employee of the
dealer to sell, give, barter, furnish, or deliver any tobacco
product, or to purchase, or attempt to purchase, any tobacco
product from a person or a vending machine. Any person under 21
18 years of age who violates this subsection commits a
noncriminal violation as provided in s. 775.08(3), punishable
by:

(a) For a first violation, 16 hours of community service
or, instead of community service, a $25 fine and, in addition,
the person must attend a school-approved anti-tobacco program,

if available; or
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(b) For a second or subsequent violation within 12 weeks

after the first violation, a $25 fine.

Any second or subsequent violation not within the 12-week period
after the first violation is punishable as provided for a first
violation.

(3) Any person under 21 18 years of age cited for
committing a noncriminal violation under this section must sign
and accept a civil citation indicating a promise to appear
before the county court or comply with the requirement for
paying the fine and must attend a school-approved anti-tobacco
program, if locally available. If a fine is assessed for a
violation of this section, the fine must be paid within 30 days
after the date of the citation or, if a court appearance is
mandatory, within 30 days after the date of the hearing.

(4) A person charged with a noncriminal violation under
this section must appear before the county court or comply with
the requirement for paying the fine. The court, after a hearing,
shall make a determination as to whether the noncriminal
violation was committed. If the court finds the violation was
committed, it shall impose an appropriate penalty as specified
in subsection (1) or subsection (2). A person who participates
in community service shall be considered an employee of the
state for the purpose of chapter 440, for the duration of such
service.

(5) (a) If a person under 21 48 years of age is found by the
court to have committed a noncriminal violation under this
section and that person has failed to complete community

service, pay the fine as required by paragraph (1) (a) or
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paragraph (2) (a), or attend a school-approved anti-tobacco
program, if locally available, the court may direct the
Department of Highway Safety and Motor Vehicles to withhold
issuance of or suspend the driver license or driving privilege
of that person for a period of 30 consecutive days.

(b) If a person under 21 18 years of age is found by the
court to have committed a noncriminal violation under this
section and that person has failed to pay the applicable fine as
required by paragraph (1) (b) or paragraph (2) (b), the court may
direct the Department of Highway Safety and Motor Vehicles to
withhold issuance of or suspend the driver license or driving
privilege of that person for a period of 45 consecutive days.

(6) Eighty percent of all civil penalties received by a
county court pursuant to this section shall be remitted by the
clerk of the court to the Department of Revenue for transfer to
the Department of Education to provide for teacher training and
for research and evaluation to reduce and prevent the use of
tobacco products by children. The remaining 20 percent of civil
penalties received by a county court pursuant to this section
shall remain with the clerk of the county court to cover
administrative costs.

Section 12. Paragraph (b) of subsection (2) and subsection
(3) of section 569.12, Florida Statutes, are amended to read:

569.12 Jurisdiction; tobacco product enforcement officers
or agents; enforcement.—

(2)

(b) A tobacco product enforcement officer is authorized to
issue a citation to a person under the age of 21 18§ when, based

upon personal investigation, the officer has reasonable cause to
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believe that the person has committed a civil infraction in
violation of s. 386.212 or s. 569.11.

(3) A correctional probation officer as defined in s.
943.10(3) is authorized to issue a citation to a person under
the age of 21 18 when, based upon personal investigation, the
officer has reasonable cause to believe that the person has
committed a civil infraction in violation of s. 569.11.

Section 13. Section 569.14, Florida Statutes, is amended to
read:

569.14 Posting of a sign stating that the sale of tobacco
products to persons under 21 48 years of age is unlawful;
enforcement; penalty.—

(1) A dealer that sells tobacco products shall post a clear
and conspicuous sign in each place of business where such

products are sold which substantially states the following:

THE SALE OF TOBACCO PRODUCTS TO PERSONS UNDER THE AGE
OF 21 +8 IS AGAINST FLORIDA LAW. PROOF OF AGE IS
REQUIRED FOR PURCHASE.

(2) N Aol r +h ot ol la + Ao~ Nroadia At o S A g SN A
T aoCorC=T cCricoc oCTTLTo CcooT™ O—p ottt CoTT1C
PpProdiiot o PN BN S 2 A1 armanaa ey AAatza S~ e AL~ 2N o
ProtoC oo O Co Tttt O opPptio g Ot v I CESy oo OoC T O It—S
Q777 119 m NI B SN 2N P T NP S NE 2N i T | ottt e £~ 1 1 ner e
o717 T2y iy oo o STt oot oSulbocalifcrarTy otaccs citc TToTrTrOwIitrg.
T QAT AT MADANCCAN DDANTIoTMQ NTCAOTTNE DDANIATC /aY]
5 5 Ry g s T TODIIC T T DoOCT IOy INIToOUL TINDg LT DoT IO
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43> The division shall make available to dealers of tobacco
products signs that meet the requirements of subsection (1) e
subseetion—{2).

(3)44> Any dealer that sells tobacco products shall provide
at the checkout counter in a location clearly visible to the
dealer or the dealer’s agent or employee instructional material
in a calendar format or similar format to assist in determining
whether a person is of legal age to purchase tobacco products.
This point of sale material must contain substantially the

following language:

IF YOU WERE NOT BORN BEFORE THIS DATE
(insert date and applicable year)

YOU CANNOT BUY TOBACCO PRODUCTS.

Upon approval by the division, in lieu of a calendar a dealer
may use card readers, scanners, or other electronic or automated
systems that can verify whether a person is of legal age to
purchase tobacco products. Failure to comply with the provisions
contained in this subsection shall result in imposition of
administrative penalties as provided in s. 569.006.

(4) 45> The division, through its agents and inspectors,
shall enforce this section.

(5) 46> Any person who fails to comply with subsection (1)
is guilty of a misdemeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 14. Subsections (3) and (4) of section 569.19,

Page 12 of 14
2/3/2020 8:13:27 AM 580-02687B-20




330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358

Florida Senate - 2020 COMMITTEE AMENDMENT
Bill No. CS for SB 810

| AN o=

Florida Statutes, are amended to read:

569.19 Annual report.—The division shall report annually
with written findings to the Legislature and the Governor by
December 31, on the progress of implementing the enforcement
provisions of this chapter. This must include, but is not
limited to:

(3) The number of violations for selling tobacco products
to persons under age 21 48, and the results of administrative
hearings on the above and related issues.

(4) The number of persons under age 21 18 cited for
violations of s. 569.11 and sanctions imposed as a result of
citation.

Section 15. This act shall take effect October 1, 2020, if
SB 1394 or similar legislation is adopted in the same

legislative

================= 17 I T L E A MENDDME N T ================

And the title is amended as follows:
Delete lines 8 - 20

and insert:
definition of the term “tobacco products”; deleting
the term “any person under the age of 18”; amending s.
569.003, F.S.; revising the age limits for retail
tobacco products dealer permits; amending s. 569.007,
F.S.; revising prohibitions on the sale of tobacco
products from vending machines; conforming provisions
to federal law; amending s. 569.101, F.S.; requiring
that the age of persons purchasing tobacco products be

verified under certain circumstances; repealing s.
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359 877.112, F.S., relating to nicotine products and
360 nicotine dispensing devices; amending s. 210.095,
361 F.S.; conforming provisions to federal law; making
362 technical changes; amending ss. 569.0075, 569.008,

363 569.11, 569.12, 569.14,
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[] committee agenda at your earliest possible convenience.

4 next committee agenda.
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Florida Senate, District 9

File signed original with committee office S-020 (03/2004)
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1.

EXECUTIVE SUMMARY

Cited as the "Tobacco 21 Act”, the bill raises the minimum age from 18 to 21 to lawfully purchase tobacco products. It
revises s. 210.095, F.S., relating to mail order, internet, and remote sales of tobacco products and prohibits delivery
sales of these products directly to unlicensed individuals.

The bill includes cigarettes, pipe tobacco, hookahs, waterpipe tobacco, e-liquid, dissolvable tobacco, nicotine gel,
smokeless tobacco, roll-your-own tobacco, chewing tobacco, snuff, or snus nicotine, electronic smoking devices,
filters, rolling papers, blunt or hemp wraps, and pipes in the definition of tobacco products in ch. 569, F.S. It requires
the Division of Alcoholic Beverages and Tobacco (division) to license, audit, and enforce statutory provisions relating
to retail dealers who sell nicotine products and nicotine dispensing devices, commonly referred to as vape shops.

In addition, the bill requires the Division of Alcoholic Beverages and Tobacco to perform two compliance checks per
year on all tobacco dealers, plus follow-up visits on all checks found to be non-compliant within three months.

2. SUBSTANTIVE BILL ANALYSIS
PRESENT SITUATION:

Section 210.095, F.S., relating to mail order, internet, and remote sales of tobacco products and age verification
provides the following definitions:

e "Adult’” means an individual who is at least of the legal minimum purchase age for tobacco products.

e “Consumer” means a person in this state who comes into possession of any tobacco product subject to the
tax imposed by this chapter and who, at the time of possession, is not a distributor intending to sell or
distribute the tobacco product, a retailer, or a wholesaler.

o “Delivery sale” means any sale of tobacco products to a consumer in this state for which:

1. The consumer submits the order for the sale by telephonic or other voice transmission, mail,
delivery service, or the Internet or other online service; or
2. The tobacco products are delivered by use of mail or a delivery service.

o “Delivery service” means any person engaged in the commercial delivery of letters, packages, or other
containers.

e “Legal minimum purchase age” means the minimum age at which an individual may legally purchase tobacco
products in this state.

e “Mail” or “mailing” means the shipment of tobacco products through the United States Postal Service.

o “Retailer” means any person who is not a licensed distributor but who is in possession of tobacco products
subject to tax under this chapter for the purposes of selling the tobacco products to consumers.

e “Shipping container” means a container in which tobacco products are shipped in connection with a delivery
sale.

¢ Shipping document” means a bill of lading, airbill, United States Postal Service form, or any other document
used to verify the undertaking by a delivery service to deliver letters, packages, or other containers.

e “Tobacco products” means all cigarettes, smoking tobacco, snuff, fine-cut chewing tobacco, cut and
granulated tobacco, cavendish, and plug or twist tobacco.

A sale of tobacco products constituting a delivery sale as defined above is a delivery sale regardless of whether the
person accepting the order for the delivery sale is located inside or outside this state. A retailer must obtain a license
from the division pursuant to the requirements of this chapter before accepting an order for a delivery sale and is
prohibited from making a delivery sale of tobacco products to any individual who is not an adult.

Each person accepting an order for a delivery sale must comply with each of the following:




2020 Agency Bill Analysis

e Age Verification - A person may not mail, ship, or otherwise deliver tobacco products in connection with an
order for a delivery sale unless, before the first delivery to the consumer, the person accepting the order for
the delivery sale:

o Obtains from the individual submitting the order a certification that includes:

¢ Reliable confirmation that the individual is an adult; and
e A statement signed by the individual in writing and under penalty of perjury which:
o Certifies the address and date of birth of the individual; and
o Confirms that the individual wants to receive delivery sales from a tobacco company and
understands that, under the laws of this state, the following actions are illegal:(I) Signing
another individual’s name to the certification;(ll) Selling tobacco products to individuals
under the legal minimum purchase age; and(lll) Purchasing tobacco products, if the
person making the purchase is under the legal minimum purchase age.

o Makes a good faith effort to verify the information contained in the certification provided by the individual
pursuant to paragraph (a) against a commercially available database that may be reasonably relied upon
for accurate age information or obtains a photocopy or other image of a valid government-issued
identification card stating the date of birth or age of the individual.

o Provides to the individual, via electronic mail or other means, a notice meeting the disclosure
requirements.

o If an order for tobacco products is made pursuant to an advertisement on the internet, receives payment
for the delivery sale from the consumer by a credit or debit card issued in the name of the consumer, or
by personal or company check of the consumer.

o Imposes a two-carton minimum on each order of cigarettes, and requires payment for the purchase of
any tobacco product to be made by personal or company check of the purchaser or the purchaser’s credit
card or debit card. Payment by money order or cash may not be received or permitted. The person
accepting the order for delivery sale shall submit, to each credit card acquiring company with which the
person has credit card sales, identification information in an appropriate form and format so that the
words “tobacco product” may be printed in the purchaser’s credit card statement when a purchase of a
tobacco product is made by credit card payment.

o Makes a telephone call after 5 p.m. to the purchaser confirming the order before shipping the tobacco
products. The telephone call may be a person-to-person call or a recorded message. The person
accepting the order for delivery sale is not required to speak directly with a person and may leave a
message on an answering machine or through voice mail. In addition, a person accepting an order for a
delivery sale may request that a consumer provide an electronic mail address.

e Disclosure Requirements - The notice described in paragraph (3)(c) must include prominent and clearly
legible statements that sales of tobacco products are:(a) lllegal if made to individuals who are not adults.(b)
Restricted to those individuals who provide verifiable proof of age in accordance with subsection (3).(c)
Taxable under this chapter. The notice must include an explanation of how each tax has been, or is to be,
paid with respect to the delivery sale.

e Shipping Requirements - Each person who mails, ships, or otherwise delivers tobacco products in
connection with an order for a delivery sale must:

o Include as part of the shipping documents the following statement: “Tobacco Products: Florida law
prohibits shipping to individuals under 18 years of age and requires the payment of all applicable
taxes."

o Use a method of mailing, shipping, or delivery which obligates the delivery service to require:

= The individual submitting the order for the delivery sale or another adult who resides at the
individual’s address to sign his or her name to accept delivery of the shipping container. Proof
of the legal minimum purchase age of the individual accepting delivery is required only if the
individual appears to be under 27 years of age.

»= Proof that the individual is either the addressee or the adult designated by the addressee, in
the form of a valid, government-issued identification card bearing a photograph of the
individual who signs to accept delivery of the shipping container.

o Provide to the delivery service, if such service is used, evidence of full compliance with all laws of this
state applicable to sales of tobacco products occurring entirely in this state which impose excise
taxes and assessments.

e Registration and Reporting Requirements - Before making sales or shipping tobacco products in
connection with sales, a person must file with the division a statement providing the person’s name, trade
name, and the address of the person’s principal place of business, as well as any other place of business. No
later than the 10th day of each month, each person who has made a sale or mailed, shipped, or otherwise
delivered tobacco products in connection with any sale during the previous calendar month shall file with the
division a memorandum or a copy of the invoice, providing for each sale:

o The name and address of the individual who submitted the order for the sale.
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The name and address of the individual who accepted delivery of the tobacco products.

The name and address of the person who accepted the order for the sale of the tobacco products.
The name and address of the delivery service and the name of the individual making the delivery
The brand or brands of the tobacco products sold in the sale.

The quantity of each brand of tobacco products sold in the sale.

O 0O O O O

Note: This section does not apply to sales of tobacco products by a licensed distributor or to sales of
tobacco products by a retailer purchased from a licensed distributor.

e Tax Collection Requirements - Each person accepting a purchase order for a delivery sale must collect and
remit to the division all taxes imposed on tobacco products by this state with respect to the delivery sale. With
respect to cigarettes, the collection and remission are not required if the person has obtained proof in the form
of the presence of applicable tax stamps or tax-exempt stamps, or other proof that the taxes have already
been paid to this state.

e The Licensing and Tax Stamp Requirements which apply to sales of tobacco products occurring entirely in
this state.

o All Laws of this State Generally applicable to sales of tobacco products occurring entirely in this state which
impose excise taxes and assessments.

Section 210.095, F.S., creates the following penalties for violation of the above provisions:

¢ Aviolation of these provisions by a person other than an individual who is not an adult is a misdemeanor of
the first degree and:

o For afirst violation, the person must be fined $1,000 or five times the retail value of the tobacco
products involved in the violation, whichever is greater.

o For a second or subsequent violation of this section, the person must be fined $5,000 or five times
the retail value of the tobacco products involved in the violation, whichever is greater.

e A person who is an adult and knowingly submits a false certification commits a misdemeanor of the first
degree. For each offense, the person must be fined $10,000 or five times the retail value of the tobacco
products involved in the violation, whichever is greater.

e A person who fails to pay any tax required in connection with a delivery sale shall pay, in addition to any other
penalty, a penalty of five times the retail value of the tobacco products involved.

e Any tobacco products sold or attempted to be sold in a delivery sale not meeting the requirements of this
section shall be forfeited to the state.

e A person who, in connection with a delivery sale, delivers tobacco products on behalf of a delivery service to
an individual who is not an adult commits a misdemeanor of the third degree.

o Any fixture, equipment, or other material or personal property on the premises of any person who, with the
intent to defraud this state, mails or ships tobacco products into this state and fails to satisfy any of the
requirements of this section is a contraband article.

e Anindividual who is not an adult and who knowingly violates any provision of this section commits a
misdemeanor of the third degree.

In addition, this section of law authorizes the Attorney General, the Attorney General’s designee, a state attorney, or
any person who holds a permit under 26 U.S.C. s. 5713 to bring an action in the appropriate court in this state to
prevent or restrain violations of this section by any person.

Section 386.212(1), F.S., prohibits any person under 18 years of age from smoking tobacco or vaping in, on, or within
1,000 feet of the real property comprising a public or private elementary, middle, or secondary school between the
hours of 6 a.m. and midnight. This section does not apply to any person occupying a moving vehicle or within a
private residence.

Section 569.002, F.S., defines several terms relating to tobacco products, including, but not limited to: dealer;
division; permit; retail tobacco products dealer; and retail tobacco products dealer permit. It currently defines tobacco
products to include loose tobacco leaves, and products made from tobacco leaves, in whole or in part, and cigarette
wrappers, which can be used for smoking, sniffing, or chewing. In addition, this section specifies that the term "Any
person under the age of 18” does not include any person under the age of 18 who:

e Has had his or her disability of nonage removed;
Is in the military reserve or on active duty in the Armed Forces of the United States;
Is otherwise emancipated by a court of competent jurisdiction and released from parental care and
responsibility; or

e Is acting in his or her scope of lawful employment with an entity licensed under the provisions of ch. 210, F.S.
or ch. 569, F.S., relating to tobacco products.
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Section 569.003, F.S., restricts the issuance of tobacco permits to persons who are 18 years of age or older or to
corporations the officers of which are 18 years of age or older. It authorizes the division to refuse to issue a permit to
any person, firm, association, or corporation the permit of which has been revoked, to any corporation an officer of
which has had his or her permit revoked, or to any person who is or has been an officer of a corporation the permit of
which has been revoked. It requires any permit issued to a firm, association, or corporation prohibited from obtaining a
permit under this section shall be revoked by the division.

Section 569.005, F.S., establishes a noncriminal violation, punishable by a fine not to exceed $500 for operating
without a retail tobacco permit.

Section 569.006, F.S., authorizes the division to suspend or revoke the permit of any tobacco dealer who violates the
provisions of ch. 569, F.S. In addition the division is authorized to impose an administrative fine of up to $1,000 per
violation. The division is required to deposit all revenues collected via the administrative fines into the General
Revenue Fund.

Section 569.007, F.S., in order to prevent persons under 18 years of age from purchasing or receiving tobacco
products, prohibits the sale or delivery of tobacco products except:

e When under the direct control or line of sight of the dealer or the dealer’s agent or employee; or

e Sales from a vending machine are only permissible from a machine that is equipped with an operational
lockout device which is under the control of the dealer or the dealer’'s agent or employee who directly
regulates the sale of items through the machine by triggering the lockout device to allow the dispensing of
one tobacco product. The lockout device must include a mechanism to prevent the machine from functioning
if the power source for the lockout device fails or if the lockout device is disabled, and a mechanism to
ensure that only one tobacco product is dispensed at a time.

¢ In establishment that prohibits persons under 18 years of age on the licensed premises.

Section 569.008, F.S., relating to responsible retail tobacco products dealers outlines: the qualifications, mitigation of
disciplinary penalties by the division, management, training, and supervision requirements; and due diligence
requirements for responsible vendors. Currently, in determining penalties the division may mitigate penalties imposed
against a dealer because of an employee’s illegal sale of a tobacco product to a person under 18 years of age if the
following conditions are met:

e The dealer is qualified as a responsible dealer.

e The dealer provided the training program required to that employee before the illegal sale occurred.

e The dealer had no knowledge of that employee’s violation at the time of the violation and did not direct,
approve, or participate in the violation.

o |f the sale was made through a vending machine, the machine was equipped with an operational lock-out
device.

Proof that employees, agents, or servants of the dealer, while in the scope of their employment, committed at least
three violations of selling, delivering, bartering, furnishing, or giving tobacco products to persons under 18 years of
age during a 180-day period is prima facie evidence of a lack of due diligence by the dealer in the management and
supervision of his or her premises and in the supervision and training of employees, agents, officers, or servants.

Section 569.101, F.S., prohibits anyone from selling, delivering, bartering, furnishing, or giving tobacco products to
persons under 18 years of age and establishes the following criminal penalties for violations of this provision:

¢ Any person who violates this provision commits a misdemeanor of the second degree;
e Any person who violates this provision for a second or subsequent time within 1 year of the first violation,
commits a misdemeanor of the first degree.

Section 569.11, F.S., prohibits the possession, misrepresenting age or military service to purchase, and purchase of
tobacco products by persons under 18 years. It establishes the following penalties, jurisdiction, and disposition of
fines for violation of this provision:

e Penalties:

o Any person under 18 years of age who knowingly possesses any tobacco product or misrepresents
his or her age or military service for the purpose of inducing a dealer or an agent or employee of the
dealer to sell, give, barter, furnish, or deliver any tobacco product, or to purchase, or attempt to
purchase, any tobacco product from a person or a vending machine commits a noncriminal violation
punishable by:

»= For afirst violation, 16 hours of community service or, instead of community service, a $25
fine. In addition, the person must attend a school-approved anti-tobacco program, if locally
available; or
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= For asecond or subsequent violation within 12 weeks after the first violation, a $25 fine. Any
second or subsequent violation not within the 12-week period after the first violation is
punishable as provided for a first violation.

e Jurisdiction — Any person under the age of 18:

o Cited for committing a noncriminal violation must sign and accept a civil citation indicating a promise
to appear before the county court or comply with the requirement for paying the fine and must attend
a school-approved anti-tobacco program, if locally available. If a fine is assessed for a violation of this
section, the fine must be paid within 30 days after the date of the citation or, if a court appearance is
mandatory, within 30 days after the date of the hearing.

o Charged with a noncriminal violation under this section must appear before the county court or
comply with the requirement for paying the fine. The court, after a hearing, must make a
determination as to whether the noncriminal violation was committed. If the court finds the violation
was committed, it must impose an appropriate penalty. A person who participates in community
service is considered an employee of the state for the duration of the service.

o Found by the court to have committed a noncriminal violation and that person has failed to complete
community service, pay the fine, or attend a school-approved anti-tobacco program, if locally
available, then the court may direct the Department of Highway Safety and Motor Vehicles to withhold
issuance of or suspend the driver license or driving privilege of that person for a period of 30
consecutive days.

o Found by the court to have committed a noncriminal violation under this section and that person has
failed to pay the applicable fine, then the court may direct the Department of Highway Safety and
Motor Vehicles to withhold issuance of or suspend the driver license or driving privilege of that person
for a period of 45 consecutive days.

o Deposition of Funds - Eighty percent of all civil penalties received by a county court are remitted by the clerk
of the court to the Department of Revenue for transfer to the Department of Education to provide for teacher
training and for research and evaluation to reduce and prevent the use of tobacco products by children. The
remaining 20 percent of civil penalties received by a county court remain with the clerk of the county court to
cover administrative costs.

Section 569.12, F.S., authorizes all certified law enforcement officers to enforce Florida's tobacco laws. It requires the
division to prescribe the forms used by law enforcement officers for violations by any person under the age of 18
relating to the possession, misrepresentation of age or military service in order to purchase, or purchase of tobacco
products.

Section 569.14, F.S., regarding the posting of a sign stating that the sale of tobacco products to persons under 18
years of age is unlawful, and enforcement of such and related penalties, provides the following:

e A dealer that sells tobacco products shall post a clear and conspicuous sign in each place of business where
such products are sold which substantially states the following:
o THE SALE OF TOBACCO PRODUCTS TO PERSONS UNDER THE AGE OF 18 IS AGAINST
FLORIDA LAW. PROOF OF AGE IS REQUIRED FOR PURCHASE.
e A dealer that sells tobacco products and nicotine products or nicotine dispensing devices, as defined in s.
877.112, F.S., may use a sign that substantially states the following:
o THE SALE OF TOBACCO PRODUCTS, NICOTINE PRODUCTS, OR NICOTINE DISPENSING
DEVICES TO PERSONS UNDER THE AGE OF 18 IS AGAINST FLORIDA LAW. PROOF OF AGE
IS REQUIRED FOR PURCHASE.

A dealer that uses such signs meets the signage requirements of s. 877.112(1), F.S.

Section 877.112, F.S., establishes the definitions, prohibitions for possession or use by minors, criminal penalties for
violations of the section's provisions by adults, noncriminal penalties/civil fines for violations by minors, and signage
requirements relating to nicotine products and nicotine dispensing devices.

e |tdefines:

o “Nicotine dispensing device” to mean any product that employs an electronic, chemical, or
mechanical means to produce vapor from a nicotine product, including, but not limited to, an
electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe, or other similar device or
product, any replacement cartridge for such device, and any other container of nicotine in a solution
or other form intended to be used with or within an electronic cigarette, electronic cigar, electronic
cigarillo, electronic pipe, or other similar device or product.

o “Nicotine product” to mean any product that contains nicotine, including liquid nicotine, that is
intended for human consumption, whether inhaled, chewed, absorbed, dissolved, or ingested by any
means, but does not include a:

= Tobacco product;
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* Product regulated as a drug or device by the United States Food and Drug Administration
under Chapter V of the federal Food, Drug, and Cosmetic Act; or
»= Product that contains incidental nicotine.

o “Self-service merchandising” to mean the open display of nicotine products or nicotine dispensing
devices, whether packaged or otherwise, for direct retail customer access and handling before
purchase without the intervention or assistance of the retailer or the retailer's owner, employee, or
agent. An open display of such products and devices includes the use of an open display unit.

e |t prohibits:

o Selling, delivering, bartering, furnishing, or giving, directly or indirectly, to any person who is under 18
years of age, any nicotine product or a nicotine dispensing device.

o The gifting of samples of nicotine products or nicotine dispensing device to any person under the age
of 18 by a retailer of nicotine products or nicotine dispensing devices, or by an employee of such
retailer.

e |t establishes penalties for persons who violate its prohibitions on sales to minors and prohibitions on gifting
samples to minors:

o Any person who commits said violation commits a second degree misdemeanor, punishable as
provided in s. 775.082, F.S., or s. 775.083, F.S.

o Any person who commits said violation for a second or subsequent time within one year of the first
violation commits a first degree misdemeanor, punishable as provided in s. 775.082, F.S., or s.
775.083, F.S.

¢ It establishes affirmative defenses for persons who violate its prohibitions on sales to minors and prohibitions
on gifting samples to minors:

o A person has a complete defense if, at the time the nicotine product or nicotine dispensing device
was sold, delivered, bartered, furnished, or given:

= The buyer or recipient falsely evidenced that she or he was 18 years of age or older;

= The appearance of the buyer or recipient was such that a prudent person would believe the
buyer or recipient to be 18 years of age or older; and

= Such person carefully checked a driver license or an identification card issued by this state or
another state of the United States, a passport, or a United States Armed Services
identification card presented by the buyer or recipient and acted in good faith and in reliance
upon the representation and appearance of the buyer or recipient in the belief that the buyer
or recipient was 18 years of age or older.

e It prohibits any person under 18 years of age to knowingly possess any nicotine product or a nicotine
dispensing device. It establishes penalties for said violations:

o Any person under 18 years of age who violates these provisions commits a noncriminal violation as

defined in s. 775.08(3), F.S., punishable by:
=  First violation = 16 hours of community service or, instead of community service, a $25 fine.
In addition, the person must attend a school-approved anti-tobacco and nicotine program, if
locally available
= Second violation within 12 weeks of first violation = $25 fine
» Third or subsequent violation within 12 weeks of first violation = the court must direct the
Department of Highway Safety and Motor Vehicles to withhold issuance of or suspend or
revoke the person’s driver license or driving privilege, as provided in s. 322.056, F.S.
= Second or subsequent violation not within 12 week time period after first violation =
punishable as provided for a first violation
e |t prohibits any person under 18 years of age to misrepresent his or her age or military service for the purpose
of inducing a retailer of nicotine products or nicotine dispensing devices or an agent or employee of such
retailer to sell, give, barter, furnish, or deliver any nicotine product or nicotine dispensing device, or to
purchase, or attempt to purchase any such product from a person or a vending machine. It establishes
penalties for said violations, which are the same as the penalties for persons under 18 years of age who
knowingly possess any nicotine product or a nicotine dispensing device.
e |t details the procedures for penalties for minors and the procedures when there is a failure to comply with the
penalties by the minor.
e |t details the distribution of civil fines paid by persons who violate its prohibitions on possession of nicotine
products or nicotine dispensing devices by minors and misrepresenting age:

o 80% of all civil penalties received by a county court shall be remitted by the clerk of the court to the
Department of Revenue for transfer to the Department of Education to provide for teacher training
and for research and evaluation to reduce and prevent the use of tobacco products, nicotine
products, or nicotine dispensing devices by children. The remaining 20% of civil penalties received by
a county court shall remain with the clerk of the county court to cover administrative costs.



2020 Agency Bill Analysis

e |t details the signage requirements for retailers of nicotine products and nicotine dispensing devices. These
requirements are almost identical to the signage requirements in current ss. 569.14(2) and (4), F.S.
e |t prohibits self-service merchandising of nicotine products or nicotine dispensing products with one exception:
o Arretaller of nicotine products or nicotine dispensing products may not sell, permit to be sold, offer for
sale, or display for sale such products or devices by means of self-service merchandising.
o Arretailer of nicotine products or nicotine dispensing products may not place such products or devices
in an open display unit unless the unit is located in an area that is inaccessible to customers.
o These prohibitions do not apply to an establishment that prohibits persons under 18 years of age on
the premises.
e |t places restrictions on the sale or delivery of nicotine products or nicotine dispensing devices. These
restrictions are almost identical to the language of current s. 569.007, F.S.

2. EFFECT OF THE BILL:
The bill is cited as the "Tobacco 21 Act.”

In's. 210.095, F.S., the hill deletes the definitions for "adult", "consumer"”, "legal minimum purchase age", "mail or

mailing"”, "shipping container”, and "shipping document”. In addition, it amends the following definitions:

o “Delivery sale” means any sale of tobacco products to a retailer, wholesale dealer, distributing agent,
distributor, importer, or exporter, which replaces "consumer", in this state for which:

o The retailer, wholesale dealer, distributing agent, distributor, importer, or exporter, again replacing the
term "consumer", submits the order for the sale by telephonic or other voice transmission, mail,
delivery service, or the Internet or other online service; or

o The tobacco products are delivered by use of mail or a delivery service.

o “Distributor” has the same meaning as in s. 210.25, F.S.

¢ “Electronic smoking device” has the same meaning as in s. 569.002, F.S.

¢ “Retailer” means any person engaged in the business of selling tobacco products to ultimate consumers.
e “Tobacco products” has the same meaning as in s. 569.002, F.S.

The bill authorizes licensed retailers, licensed wholesale dealers, licensed distributing agents, licensed distributors,
licensed importers, and licensed exporters to accept delivery sales of tobacco products in this state, while prohibiting
delivery sales directly to unlicensed persons. The bill prohibits any person, with knowledge or reason to know of the
violation, from aiding or assisting another person in a violation of these provisions.

Although the bill deletes all current language in s. 210.095, F.S., relating to age verification, disclosure requirements,
shipping requirements, registration and reporting requirements, tax collection requirements, licensing and tax stamps
requirements no impact is anticipated. Since the bill requires all recipients of delivery sales to be licensed retailers,
wholesale dealers, distributing agents, distributors, importers, or exporters similar requirements are already in ch. 210,
and/or 569, F.S.

The bill deletes the criminal penalties associated with violation of the various provision of s. 210.095, F.S., and
simplifies the associated fines, regardless of which portion of s. 210.095, F.S., is violated, to include:

e For a first violation, the person must be fined $1,000 or five times the retail value of the tobacco products
involved in the violation, whichever is greater.

e For a second or subsequent violation of this section, the person must be fined $5,000 or five times the retalil
value of the tobacco products involved in the violation, whichever is greater.

In addition, the bill retains the current forfeiture of :

e Any tobacco products sold or attempted to be sold in a delivery sale not meeting the requirements of this
section; and

e Any fixture, equipment, or other material or personal property on the premises of any person who, with the
intent to defraud this state, mails or ships tobacco products into this state and fails to satisfy any of the
requirements of this section is a contraband article.

The bill broadens the prohibition on smoking or vaping within 1,000 feet of a school from applying only to people
under the age of 18 between the hours of 6 a.m. and midnight to include all people regardless of age and regardless
of time of day or night.

The bill redefines tobacco products in s. 569.002, F.S., to include:
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e Any product containing, made of, or derived from tobacco or nicotine that is intended for human consumption
or is likely to be consumed, whether inhaled, absorbed, or ingested by any other means, including, but not
limited to, a cigarette, a cigar, pipe tobacco, chewing tobacco, snuff, or snus;

e Any electronic smoking device and any substances that may be aerosolized or vaporized by such device,
whether or not the substance contains nicotine; or

e Any component, part, or accessory of a product described above, whether or not any of these contain
tobacco or nicotine, including, but not limited to, filters, rolling papers, blunt or hemp wraps, and pipes.

In addition, the bill defines “Electronic smoking device” to mean any device that may be used to deliver any
aerosolized or vaporized substance to the person inhaling from the device, including, but not limited to, an e-cigarette,
e-cigar, e-pipe, vape pen, or e-hookah. The term includes any component, part, or accessory of the device and also
includes any substance intended to be aerosolized or vaporized during the use of the device, whether or not the
substance contains nicotine.

The bill clarifies that neither term, tobacco products or electronic smoking device, include drugs, devices, or
combination products authorized for sale by the U.S. Food and Drug Administration, as those terms are defined in the
Federal Food, Drug, and Cosmetic Act.

The bill increases the minimum age for possession or use of tobacco products from 18 years of age up to 21 years of
age and deletes the following three current exemptions to the age restriction:

e Has had his or her disability of nonage removed,;

¢ Isin the military reserve or on active duty in the Armed Forces of the United States; and

¢ Is otherwise emancipated by a court of competent jurisdiction and released from parental care and
responsibility.

The bill retains the exemption for anyone under the lawful age who is acting in his or her scope of lawful employment
with an entity licensed under the provisions of ch. 210 or 569, F.S., relating to tobacco products, and provides a new
exemption for anyone who is participating in a compliance check.

The bill amends s. 569.003, F.S., to

¢ Increase the minimum age needed to get a tobacco permit from age 18 up to age 21; and

e Broadens the division's authority to refuse a tobacco permit to any person, firm, association, or corporation
the permit of which has been suspended as well as the current standard, revocation, to any corporation an
officer of which has had his or her permit revoked or suspended, or to any person who is or has been an
officer of a corporation the permit of which has been revoked or suspended.

The bill exempts any entity that deals only in tobacco products that are electronic smoking devices; components,
parts, or accessories of such devices; or substances that may be aerosolized or vaporized by such devices and that
holds or is applying for a retail tobacco product dealer permit from the fees relating to the permit.

The bill amends s. 569.005, F.S., which establishes a nhoncriminal violation for operating without a retail tobacco
permit, punishable by a fine of not less than $500.

The bill amends s. 569.006, F.S., requiring the revenues generated from the administrative fines on retail tobacco
products dealers be used to offset the costs of licensing administration, education and training, retail inspections, and
unannounced compliance checks. It requires the division to deposit all fines collected into the Alcoholic Beverage
and Tobacco Trust Fund.

The bill amends s. 569.007, F.S., to allow the sale of tobacco products from vending machines only in establishments
that prohibit persons under 21 years of age on the licensed premises at all times.

The bill deletes the division's authority to mitigate disciplinary penalties in s. 569.008, F.S. In addition, the bill
lengthens the time from 180 days up to 36 months in which the commitment of three violations is considered prima
facie evidence of a lack of due diligence by the dealer in the management and supervision of his or her premises and
in the supervision and training of employees, agents, officers, or servants.

The bill decriminalizes the act of selling, delivering, bartering, furnishing, or giving tobacco products to persons under
21 years of age. In lieu of the criminal penalties, the bill establishes the following fines for violation of this provision:

e For a first time must pay a minimum fine of $500;

e For a second time within a 36-month period shall pay a minimum fine of $750 and may not distribute tobacco
products for a minimum of 7 days;

e For a third time within a 36-month period shall pay a minimum fine of $1,000 and may not distribute tobacco
products for a minimum of 30 days;
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3.

e For a fourth and any subsequent violations within a 36-month period shall pay a minimum fine of $1,000 and
may not distribute tobacco products for a period of 3 years;

e Any person found to have violated this provision while acting as a non-management agent or employee of a
dealer is subject to noncriminal and nonmonetary penalties, including, but not limited to, education classes,
diversion programs, and community service; and

e Any person 21 years of age or older who is not a dealer or a dealer’s agent or employee and who violates this
provision must pay an administrative fine of $50.

The bill amends s. 569.11, F.S., deleting the prohibitions for any person under the age of 18 from possessing or
misrepresenting military service in order to purchase tobacco products and the associated penalties. The bill retains
the prohibition for any person under the age of 18 who misrepresents age or purchases tobacco products and the
following penalties:

e For a first violation, 16 hours of community service or, instead of community service, a $25 fine. In addition,
the person must attend a school-approved anti-tobacco program, if locally available; or

e For a second or subsequent violation within 12 weeks after the first violation, a $25 fine. Any second or
subsequent violation not within the 12-week period after the first violation is punishable as provided for a first
violation.

In addition, the bill retains the current deposition of funds, 80 percent of all civil penalties received by a county court
are remitted by the clerk of the court to the Department of Revenue for transfer to the Department of Education to
provide for teacher training and for research and evaluation to reduce and prevent the use of tobacco products by
children. The remaining 20 percent of civil penalties received by a county court remain with the clerk of the county
court to cover administrative costs.

The bill amends s. 596.12, F.S., requiring that each tobacco dealer be subject to two unannounced compliance
checks per year and that all noncompliant checks receive an unannounced follow-up within the 3 months.

The bill conforms s. 569.14, F.S., relating to the signage requirements for tobacco dealers, relating to the age
increase from 18 up to 21 years of age and deleting the requirement for a separate, but similar sign for dealers that
sell both tobacco products and nicotine products.

The bill repeals s. 877.112, F.S., relating to nicotine products and nicotine dispensing devices.

In addition, the bill conforms multiple references in ch. 569, F.S., from "18 years of age" to "21 years of age."

DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? YO NX

If yes, explain: N/A

Is the change consistent
with the agency’s core YOI NOI
mission?
Rule(s) impacted (provide N/A
references to F.A.C., etc.):

WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary To date, the division has not been contacted by proponents of the legislation
of position: with any stated positions.

Opponents and summary of | To date, the division has not been contacted by opponents of the legislation

position: with any stated positions.

ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL? YO NX
If yes, provide a N/A
description:

10
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Date Due: N/A
Bill Section Number(s): N/A
6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? YO NX
Board: N/A
Board Purpose: N/A
Who Appoints: N/A
Changes: N/A
Bill Section Number(s): N/A
FISCAL ANALYSIS
1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NX
Revenues: None anticipated.
Expenditures: None anticipated.
Does the legislation No
increase local taxes or
fees? If yes, explain.
If yes, does the legislation N/A
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?
2. DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT? YX N[O
Revenues: The bill creates new penalties for selling, delivering, bartering, furnishing, or

giving tobacco products to a person under the age of 21. It establishes
penalties for 1st time offenses, and 2™, 3, and subsequent offenses within a
36-month period. Impact - The division has had 599 1st time offenses and no
2nd 31, or subsequent offenses over the last 36-months. Estimated potential
annual revenue increase is $99,833 ($500 * 599 offenses/3yrs).

In addition, there are multiple changes in the bill that could potentially increase
or decrease state revenues by small indeterminate amounts. See fiscal in the
Comments section below for complete listing.

Expenditures: Inspections:
19 FTE and $2,336,739. $1,666,381 recurring.

Or

11
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Surveys:
21 FTE and $3,511,231. $3,029,429 recurring.
Does the legislation contain | No
a State Government
appropriation?
If yes, was this N/A
appropriated last year?
3. DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR? YX NOI
Revenues: None anticipated.
Expenditures: Anyone who sells, delivers, barters, furnishes, or gives tobacco products to a
person under the age of 21 would have to pay a $500 fine for a 15t offense.
The division has had 599 1st time offenses and no 24, 34, or subsequent
offenses over the last 36-months.
Other: N/A
4. DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES? YXI NO

If yes, explain impact.

New Fees — the bill creates new penalties for selling, delivering, bartering,
furnishing, or giving tobacco products to a person under the age of 21. It
establishes penalties for 1st time offenses, and 2™, 39, and subsequent
offenses within a 36-month period.

In addition, there are multiple fee changes, additions, and deletions in the bill
with anticipated minimal impact. See fiscal in the Comments section below for
complete listing.

Bill Section Number:

Section 11, Lines 551 — 561

12
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TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (L.E. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETC.)? YX NO
If yes, describe the This bill will require modifications to the allegation/violation tables in Versa:
anticipated impact to the Regulation and the iPad inspection application. Additionally, the bill may
agency including any fiscal | require an additional modifier to the retail tobacco dealer license to identify
impact. vape stores.

Changes to Versa: Regulation — 12 hours
Changes to iPad inspection application — 4 hours
These modifications can be made with existing resources.

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC.)? YO NO
If yes, describe the Unknown

anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

Division of Alcoholic Beverages and Tobacco: The new language will increase the workload of the Bureau of Law
Enforcement, as it will expand the scope of businesses required to be licensed and also increase the number and types of
products regulated by the division. The specific amount of new licenses is unknown at this time, as are the specific
number of licensed business that currently engage in the sale of the impacted products, so the division is unable to
determine the precise amount of workload increase generated by this proposed bill as a result of this change.

Additionally, the language appears to raise the legal age of use, which may increase the amount of non-compliant activity,
which would also increase workload. Similar changes are made to the requirements for licensure and the use of vending
machines, which will result in verifying current license holders meet the requirements of the bill, should it become law, and
require the bureau to verify that vending machine usage in locations is also compliant with the proposed changes.

Importantly, the bill’'s language mandates semi-annual compliance checks, which will impact the bureau’s workload by
mandating the timeframe and minimum number of tobacco surveys each year. In FY18-19, the division administered
27,589 RTPD permits. Should each of those locations be required to be surveyed twice, the division would be obligated
to perform over 55,000 tobacco compliance surveys per year, creating a situation where the mandated number of tobacco
surveys exceeds the division’s total number of alcohol and tobacco surveys in FY18-19.

The bill also removes the criminal penalties of certain violations, which will impact how the bureau handles with those
types of violations.

The Bureau of Law Enforcement would be required to train its enforcement team on the changes and impacts of the bill,
should it become law.

The bill amends s. 596.12, F.S., requiring that each tobacco dealer be subject to two unannounced compliance checks
per year and that all noncompliant checks receive an unannounced follow-up within the 3 months. It is unclear if the bill's
intent is to have two inspections per year or two undercover/underage tobacco purchases attempted each year. Either
way, this provision will create a substantial workload and expenditure increase for the Bureau of Enforcement.
Clarification is requested.
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Lines 394-395: The division uses inspectors to conduct compliance checks. If the bill intended to provide an exemption
for the underage operatives who attempt to purchase tobacco products from licensed establishments in order to ensure
compliance with age restrictions then the correct term would be "tobacco surveys", not "compliance checks."

ABT — Revenues:

State Government Revenues/Fee deletions, indeterminate potential decrease in revenues - Section 2, lines 300-
309, deletes the following two penalties relating to mail order, remote, and internet tobacco sales: a person who
is an adult and knowingly submits a false certification commits a misdemeanor of the first degree. For each
offense, the person must be fined $10,000 or five times the retail value of the tobacco products involved in the
violation, whichever is greater; and a person who fails to pay any tax required in connection with a delivery sale
shall pay, in addition to any other penalty, a penalty of five times the retail value of the tobacco products involved.
Impact — The division does not currently track tobacco penalties specific to s. 210.095, F.S., relating to mail order,
remote, and internet tobacco sales.

State Government Revenues/Fee changes, indeterminate potential increase in revenues — Section 6, lines 422 —
433, changes the penalty for operating without a retail tobacco permit from "not more than $500" to "at least
$500". Impact is anticipated to be minimal. This violation has not been charged over the last 12 months.

State Government Revenues, indeterminate decrease for General Revenue and offsetting increase for the
Alcoholic Beverage and Tobacco Trust Fund — Section 7, lines 442 — 446, changes the deposition of
administrative fines charges against retail tobacco dealers from deposit into the General Revenue Fund to deposit
into the Alcoholic Beverage and Tobacco Trust Fund. There have been no administrative fines against retail
tobacco dealers in the last 12 months, very minimal impact.

State Government Revenue Increases/New Fees — Section 11, Lines 551 — 561, creates new penalties for selling,
delivering, bartering, furnishing, or giving tobacco products to a person under the age of 21. It establishes
penalties for 15t time offenses, and 2", 39, and subsequent offenses within a 36-month period. The division has
had 599 15t time offenses 12 months and no 2", 39, or subsequent offenses over the last 36-months. Estimated
potential annual revenue increase is $99,833 ($500 * 599 offenses/3yrs).

State Government Revenue Increases/New Fee — Section 11, Lines 567 — 569, creates a new administrative fine,
$50, for any person over 21 who is not a dealer and sells, delivers, barters, furnishes, or gives tobacco products
to a person under the age of 21. — Impact, indeterminate minimal increase, the division does not currently track
non-licensed offenders, but the fee would only be $50 per offense.

State Government Revenues/Fee deletions, indeterminate revenue decrease — Section 12, lines 597 — 606,
deletes the $25 fee charged by the courts for underage possession of tobacco products.. Although the historical
amount of the fees is unknown, 80% of this civil penalty goes to the Department of Revenue and 20% goes to the
courts.

ABT — Workload:
If the bill’s intent is to have two inspections per year, the workload impact is anticipated to require 19 FTEs. The
anticipated expenditures for Inspections and 19 FTE: $2,336,739 of which $1,666,381 is recurring.

Inspections Workload

Current Tobacco Permits: 27,589
Two inspections per permitholder per year: 2
Total Compliance Inspections (27,589 X 2 = 55,178): 55,178
Hours per inspection: 1
Total inspection hours: 55,178
Less current inspection level: 19,266
Total additional inspection hours (Projected total inspection

hours minus current inspection level): 35,912
Work hours per FTE: 1,854
Additional FTEs Required (35,912 divided by 1,854 = 19.37): 19.37
Additional Staff Required (Rounded): 19.00
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If the bill’s intent is to have two undercover/underage tobacco purchases attempted each year (surveys), the workload
impact is anticipated require 21 FTEs. The anticipated expenditures for Surveys and 21 FTE: $3,511,231 of which
$3,029,429 is recurring.

Surveys Workload

Current Tobacco Permits: 27,589
Two surveys per permitholder per year: 2
Total Surveys per year (27,589 X 2 = 55,178): 55,178
Hours per survey (4 surveys per 3 hours): 0.75
Total survey hours: 41,384
Less current survey level: 2,394

Total additional inspection hours (Projected total surveys per
year minus current survey level divided by 4 surveys every 3

hours): 39,588
Work hours per FTE: 1,854
Additional Staff Required (39,588 divided by 1,854 = 21.35): 21.35
Additional Staff Required (Rounded): 21.00

Division of Service Operations: The impact to the division is indeterminate at this time.

OGC Rules: Rulemaking may be required to reflect and implement the changes to law relating to penalties and penalty
guidelines.

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments: | While this bill defines the terms like “electronic smoking device” and amends the
definition of the term “tobacco products” under ch. 569, F.S., this bill does not
define or amend terms used in ch. 210, F.S.
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Florida Senate - 2020 CS for CS for SB 810

By the Committees on Innovation, Industry, and Technology; and
Health Policy; and Senators Simmons and Flores

580-03009-20 2020810c2
A bill to be entitled

An act relating to tobacco and nicotine products;
amending s. 210.15, F.S.; revising the age limits for
permits relating to cigarettes; amending s. 386.212,
F.S.; revising age and time restrictions relating to
the prohibition of smoking and vaping near school
property; amending s. 569.002, F.S.; revising the
definition of the term “tobacco products”; deleting
the term “any person under the age of 18”; amending s.
569.003, F.S.; revising the age limits for retail
tobacco products dealer permits; amending s. 569.007,
F.S.; revising prohibitions on the sale of tobacco
products from vending machines; conforming provisions
to federal law; amending s. 569.101, F.S.; requiring
that the age of persons purchasing tobacco products be
verified under certain circumstances; repealing s.
877.112, F.S., relating to nicotine products and
nicotine dispensing devices; amending s. 210.095,
F.S.; conforming provisions to federal law; making
technical changes; amending ss. 569.0075, 569.008,
569.11, 569.12, 569.14, and 569.19, F.S.; conforming
provisions to federal law; conforming provisions to
changes made by the act; providing a contingent

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) of section

210.15, Florida Statutes, is amended to read:
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Florida Senate - 2020 CS for CS for SB 810

580-03009-20 2020810c2
210.15 Permits.—
(1)

(b) Permits shall be issued only to persons of good moral
character, who are not less than 21 48 years of age. Permits to
corporations shall be issued only to corporations whose officers
are of good moral character and not less than 21 48 years of
age. There shall be no exemptions from the permit fees herein
provided to any persons, association of persons, or corporation,
any law to the contrary notwithstanding.

Section 2. Subsection (1) of section 386.212, Florida
Statutes, 1s amended to read:

386.212 Smoking and vaping prohibited near school property;
penalty.—

(1) It is unlawful for any person under 21 18 years of age
to smoke tobacco or vape in, on, or within 1,000 feet of the
real property comprising a public or private elementary, middle,
or secondary school between—thehours—of 6 —a-m—andmidnight.
This section does not apply to any person occupying a moving
vehicle or within a private residence.

Section 3. Subsections (6) and (7) of section 569.002,
Florida Statutes, are amended to read:

569.002 Definitions.—As used in this chapter, the term:

(6) “Tobacco products” includes:

(a) Any product containing, made of, or derived from

tobacco or nicotine that is intended for human consumption or is

likely to be consumed, whether inhaled, absorbed, or ingested by

any other means, including, but not limited to, a cigarette, a

cigar, pipe tobacco, chewing tobacco, snuff, or snus; or

(b) Any component, part, or accessory of a product

Page 2 of 14
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117 criminal penalties; defense.—
118 (1) It is unlawful to sell, deliver, barter, furnish, or
119| give, directly or indirectly, to any person who is under 21 18
120 years of age, any tobacco product.
121 (2) Any person who violates subsection (1) commits a
122| misdemeanor of the second degree, punishable as provided in s.
123 775.082 or s. 775.083. However, any person who violates
124 subsection (1) for a second or subsequent time within 1 year of
125| the first violation, commits a misdemeanor of the first degree,
126| punishable as provided in s. 775.082 or s. 775.083.
127 (3) A person charged with a violation of subsection (1) has
128 a complete defense if, at the time the tobacco product was sold,
129 delivered, bartered, furnished, or given:
130 (a) The buyer or recipient falsely evidenced that she or he
131 was 21 +8 years of age or older;
132 (b) The appearance of the buyer or recipient was such that
133] a prudent person would believe the buyer or recipient to be 21
134| 48 years of age or older; and
135 (c) Such person carefully checked a driver license or an
136 identification card issued by this state or another state of the
137 United States, a passport, or a United States armed services
138 identification card presented by the buyer or recipient and
139| acted in good faith and in reliance upon the representation and
140 appearance of the buyer or recipient in the belief that the
141| buyer or recipient was 21 18 years of age or older.

142 (4) A person must verify by means of identification

143 specified in paragraph (3) (c) that a person purchasing a tobacco

144| product is not under 21 years of age. Such verification is not

145| required for any person over the age of 29.
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Section 7. Section 877.112, Florida Statutes, is repealed.

Section 8. Paragraphs (a) and (b) of subsection (5) and
paragraphs (e) and (g) of subsection (8) of section 210.095,
Florida Statutes, are amended to read:

210.095 Mail order, Internet, and remote sales of tobacco
products; age verification.—

(5) Each person who mails, ships, or otherwise delivers
tobacco products in connection with an order for a delivery sale
must:

(a) Include as part of the shipping documents, in a clear
and conspicuous manner, the following statement: “Tobacco
Products: Florida law prohibits shipping to individuals under 21
18 years of age and requires the payment of all applicable
taxes.”

(b) Use a method of mailing, shipping, or delivery which
obligates the delivery service to require:

1. The individual submitting the order for the delivery
sale or another adult who resides at the individual’s address to
sign his or her name to accept delivery of the shipping
container. Proof of the legal minimum purchase age of the
individual accepting delivery is required only if the individual
appears to be under 30 2+ years of age.

2. Proof that the individual is either the addressee or the
adult designated by the addressee, in the form of a valid,
government-issued identification card bearing a photograph of
the individual who signs to accept delivery of the shipping

container.

If the person accepting a purchase order for a delivery sale
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175 delivers the tobacco products without using a delivery service,
176 the person must comply with all of the requirements of this
177 section which apply to a delivery service. Any failure to comply
178| with a requirement of this section constitutes a violation
1795 thereof.
180 (8)
181 (e) A person who, in connection with a delivery sale,
182| delivers tobacco products on behalf of a delivery service to an
183 individual who is not an adult commits a misdemeanor of the
184 second £hird degree, punishable as provided in s. 775.082 or s.
185| 775.083.
186 (g) An individual who is not an adult and who knowingly
187| wviolates any provision of this section commits a misdemeanor of
188 the second £hird degree, punishable as provided in s. 775.082 or
189 s. 775.083.

190 Section 9. Section 569.0075, Florida Statutes, is amended
191 to read:
192 569.0075 Gift of sample tobacco products prohibited.—The

193 gift of sample tobacco products to any person under the age of
194] 21 38 by an entity licensed or permitted under the provisions of
195 chapter 210 or this chapter, or by an employee of such entity,
196 is prohibited and is punishable as provided in s. 569.101.

197 Section 10. Subsection (1), paragraphs (b) and (c) of

198 subsection (2), and subsection (3) of section 569.008, Florida
199 Statutes, are amended to read:

200 569.008 Responsible retail tobacco products dealers;

201 qualifications; mitigation of disciplinary penalties; diligent
202| management and supervision; presumption.—

203 (1) The Legislature intends to prevent the sale of tobacco
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products to persons under 21 18 years of age and to encourage
retail tobacco products dealers to comply with responsible
practices in accordance with this section.

(2) To qualify as a responsible retail tobacco products
dealer, the dealer must establish and implement procedures
designed to ensure that the dealer’s employees comply with the
provisions of this chapter. The dealer must provide a training
program for the dealer’s employees which addresses the use and
sale of tobacco products and which includes at least the
following topics:

(b) Methods of recognizing and handling customers under 21
18 years of age.

(c) Procedures for proper examination of identification
cards in order to verify that customers are not under 21 I8
years of age.

(3) In determining penalties under s. 569.006, the division
may mitigate penalties imposed against a dealer because of an
employee’s illegal sale of a tobacco product to a person under
21 18 years of age if the following conditions are met:

(a) The dealer is qualified as a responsible dealer under
this section.

(b) The dealer provided the training program required under
subsection (2) to that employee before the illegal sale
occurred.

(c) The dealer had no knowledge of that employee’s
violation at the time of the violation and did not direct,
approve, or participate in the violation.

(d) If the sale was made through a vending machine, the

machine was equipped with an operational lock-out device.
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233 Section 11. Section 569.11, Florida Statutes, is amended to
234 read:
235 569.11 Possession, misrepresenting age ermititary serviee

236 to purchase, and purchase of tobacco products by persons under
237 21 8 years of age prohibited; penalties; jurisdiction;

238| disposition of fines.—

239 (1) It is unlawful for any person under 21 18 years of age
240 to knowingly possess any tobacco product. Any person under 21 18
241 vyears of age who violates this subsection commits a noncriminal
2421 wviolation as provided in s. 775.08(3), punishable by:

243 (a) For a first violation, 16 hours of community service
244 or, instead of community service, a $25 fine. In addition, the
245| person must attend a school-approved anti-tobacco program, if
246| locally available; or

247 (b) For a second or subsequent violation within 12 weeks
248 after the first violation, a $25 fine.

249
2501 Any second or subsequent violation not within the 12-week period
251 after the first violation is punishable as provided for a first
252 wviolation.

253 (2) It is unlawful for any person under 21 18 years of age

254 to misrepresent his or her age ermititary—serviee for the

255| purpose of inducing a dealer or an agent or employee of the

256 dealer to sell, give, barter, furnish, or deliver any tobacco
257 product, or to purchase, or attempt to purchase, any tobacco
258| product from a person or a vending machine. Any person under 21
259 18 years of age who violates this subsection commits a

260 noncriminal violation as provided in s. 775.08(3), punishable
261 by:
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(a) For a first wviolation, 16 hours of community service
or, instead of community service, a $25 fine and, in addition,
the person must attend a school-approved anti-tobacco program,
if available; or
(b) For a second or subsequent violation within 12 weeks

after the first violation, a $25 fine.

Any second or subsequent violation not within the 12-week period
after the first violation is punishable as provided for a first
violation.

(3) Any person under 21 18 years of age cited for
committing a noncriminal violation under this section must sign
and accept a civil citation indicating a promise to appear
before the county court or comply with the requirement for
paying the fine and must attend a school-approved anti-tobacco
program, if locally available. If a fine is assessed for a
violation of this section, the fine must be paid within 30 days
after the date of the citation or, if a court appearance is
mandatory, within 30 days after the date of the hearing.

(4) A person charged with a noncriminal violation under
this section must appear before the county court or comply with
the requirement for paying the fine. The court, after a hearing,
shall make a determination as to whether the noncriminal
violation was committed. If the court finds the violation was
committed, it shall impose an appropriate penalty as specified
in subsection (1) or subsection (2). A person who participates
in community service shall be considered an employee of the
state for the purpose of chapter 440, for the duration of such

service.
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(5) (a) If a person under 21 48 years of age is found by the
court to have committed a noncriminal violation under this
section and that person has failed to complete community
service, pay the fine as required by paragraph (1) (a) or
paragraph (2) (a), or attend a school-approved anti-tobacco
program, if locally available, the court may direct the
Department of Highway Safety and Motor Vehicles to withhold
issuance of or suspend the driver license or driving privilege
of that person for a period of 30 consecutive days.

(b) If a person under 21 18 years of age is found by the
court to have committed a noncriminal violation under this
section and that person has failed to pay the applicable fine as
required by paragraph (1) (b) or paragraph (2) (b), the court may
direct the Department of Highway Safety and Motor Vehicles to
withhold issuance of or suspend the driver license or driving
privilege of that person for a period of 45 consecutive days.

(6) Eighty percent of all civil penalties received by a
county court pursuant to this section shall be remitted by the
clerk of the court to the Department of Revenue for transfer to
the Department of Education to provide for teacher training and
for research and evaluation to reduce and prevent the use of
tobacco products by children. The remaining 20 percent of civil
penalties received by a county court pursuant to this section
shall remain with the clerk of the county court to cover
administrative costs.

Section 12. Paragraph (b) of subsection (2) and subsection
(3) of section 569.12, Florida Statutes, are amended to read:

569.12 Jurisdiction; tobacco product enforcement officers

or agents; enforcement.—
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(2)

(b) A tobacco product enforcement officer is authorized to
issue a citation to a person under the age of 21 18 when, based
upon personal investigation, the officer has reasonable cause to
believe that the person has committed a civil infraction in
violation of s. 386.212 or s. 569.11.

(3) A correctional probation officer as defined in s.
943.10(3) is authorized to issue a citation to a person under
the age of 21 18 when, based upon personal investigation, the
officer has reasonable cause to believe that the person has
committed a civil infraction in violation of s. 569.11.

Section 13. Section 569.14, Florida Statutes, is amended to
read:

569.14 Posting of a sign stating that the sale of tobacco
products to persons under 21 18 years of age is unlawful;
enforcement; penalty.—

(1) A dealer that sells tobacco products shall post a clear
and conspicuous sign in each place of business where such

products are sold which substantially states the following:

THE SALE OF TOBACCO PRODUCTS TO PERSONS UNDER THE AGE
OF 21 +#8 IS AGAINST FLORIDA LAW. PROOF OF AGE IS
REQUIRED FOR PURCHASE.

2 AN PN | » +hat ol la + Ao~ Ny~ Ara At o A A g A g

I OCor Tttt oSS oot Co—pPTrotuCt s a1 COotTtTTt

Brodiiot o PN RPN i RN A3 arnanaa e~y Az Ao Sa A~L2 A n o

Prot ottt O I Co Tttt O op oo vVt s Tt Co—=x1t—S

Q777 1129 ma o ENEPIE RPN TN~V - R T~k —IENE N I N at -t~ £~11 Ner e

O 7 1 - T LTZy iy oot o otIfgll ciiagt oSulScalitcrarty octatoco citc tOTTOWIIiig.
THE—SAEE—OF—TOBACCO—PROBUCTS—NICOTINE—PRODUCTS—0OR
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87—+

+3) The division shall make available to dealers of tobacco
products signs that meet the requirements of subsection (1) e
subseetion—{2).

(3)+4> Any dealer that sells tobacco products shall provide
at the checkout counter in a location clearly visible to the
dealer or the dealer’s agent or employee instructional material
in a calendar format or similar format to assist in determining
whether a person is of legal age to purchase tobacco products.
This point of sale material must contain substantially the

following language:

IF YOU WERE NOT BORN BEFORE THIS DATE
(insert date and applicable year)

YOU CANNOT BUY TOBACCO PRODUCTS.

Upon approval by the division, in lieu of a calendar a dealer
may use card readers, scanners, or other electronic or automated
systems that can verify whether a person is of legal age to
purchase tobacco products. Failure to comply with the provisions
contained in this subsection shall result in imposition of
administrative penalties as provided in s. 569.006.

(4) 45 The division, through its agents and inspectors,

shall enforce this section.
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378 (5) 46> Any person who fails to comply with subsection (1)
379 is guilty of a misdemeanor of the second degree, punishable as
380| provided in s. 775.082 or s. 775.083.
381 Section 14. Subsections (3) and (4) of section 569.19,
382 Florida Statutes, are amended to read:
383 569.19 Annual report.—The division shall report annually
384 with written findings to the Legislature and the Governor by
385 December 31, on the progress of implementing the enforcement
386| provisions of this chapter. This must include, but is not
387 limited to:
388 (3) The number of violations for selling tobacco products
389| to persons under age 21 18, and the results of administrative
390 hearings on the above and related issues.
391 (4) The number of persons under age 21 18 cited for
392 violations of s. 569.11 and sanctions imposed as a result of
393 citation.
394 Section 15. This act shall take effect October 1, 2020, if
395 SB 1394 or similar legislation is adopted in the same

396 legislative session or an extension thereof and becomes a law.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1394 amends the definition of the term “tobacco products” in s. 569.002, F.S., as
amended by SB 810 or similar legislation during the 2020 Regular Session. The bill amends the
term “tobacco products” to include vapor-generating electronic devices (vaping products) and
any substances that may be aerosolized or vaporized by such devices, whether or not any of the
substances contain nicotine.

By revising the definition of “tobacco products” to include vapor-generating electronic devices,
the bill requires a retail dealer of vapor-generating electronic devices, such as electronic
cigarettes, to pay an annual license fee of $50 for a retail tobacco product dealer permit.

The bill takes effect on the same date that SB 810 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof. CS/CS/SB 810
provides an effective date of October 1, 2020, contingent upon the passage of CS/SB 1394 being
adopted in the same legislative session or an extension thereof and becoming law.

Avrticle VII, Section 19 of the Florida Constitution requires that a tax or fee raised by the
Legislature must be approved by two-thirds of the membership of each house of the Legislature.
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Present Situation:
CS/CS/SB 810

CS/CS/SB 810 by Senator Simmons, relating to tobacco products, amends s. 569.002, F.S.,
which provides definitions related to the regulation of the retail sale of tobacco products, to
redefine the term “tobacco products” to include:

e Any product containing, made of, or derived from tobacco or nicotine that is intended for
human consumption or is likely to be consumed, whether inhaled, absorbed, or ingested by
any other means, including, but not limited to, a cigarette, a cigar, pipe tobacco, chewing
tobacco, snuff, or snus; or

e Any component, part, or accessory of a product described above, whether or not any of these
contain tobacco or nicotine, including but not limited to, filters, rolling papers, blunt or hemp
wraps, and pipes.

Under the CS/SB 810, the term “tobacco products” does not include drugs, devices, or
combination products authorized for sale by the United States Food and Drug Administration, as
those terms are defined in the Federal Food, Drug, and Cosmetic Act.

CS/CS/SB 810 increases the minimum age to lawfully purchase and possess tobacco products
from 18 years of age to 21 years of age.

CS/CS/SB 810 provides an effective date of October 1, 2020, contingent upon the passage of
CS/SB 1394 being adopted in the same legislative session or an extension thereof and becoming
law.

CS/CS/SB 810 repeals s. 877.112, F.S., to eliminate the prohibition on the sale or delivery of
tobacco products, nicotine dispensing devices, and nicotine products to persons under the age of
18. Many of these provisions are incorporated into the provisions of ch. 569, F.S., by CS/CS/SB
810 as amended by CS/SB 1394.

Regulation of Vaping

During the 2019 legislative session, CS/SB 7012' was enacted to implement Amendment 9 to the
Florida Constitution,? which was approved by the voters of Florida on November 6, 2018, to ban
the use of vapor-generating electronic devices, such as electronic cigarettes (e-cigarettes), in
enclosed indoor workplaces, as part of the Florida Clean Indoor Air Act. The use of e-cigarettes
is commonly referred to as vaping.

The use of vapor-generating electronic devices is permitted in the enclosed indoor workplace of
a “vapor-generating device retailer” or “retail vape shop,” which is defined as “any enclosed
indoor workplace dedicated to or predominantly for the retail sale of vapor-generating electronic
devices and components, parts, and accessories for such products, in which the sale of other
products or services is merely incidental.” Vaping is permitted at the same locations authorized

1 See ch. 2019-14, Laws of Fla.
2 FLA. CONST. art. X, s. 20.
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to permit tobacco smoking, i.e., private residences whenever not being used for certain
commercial purposes, stand-alone bars, designated rooms in hotels and other public lodging
establishments, retail tobacco shops, facilities owned or leased by a membership association,
smoking cessation program locations, medical or scientific research locations, and customs
smoking rooms in airport in-transit lounges.

Local governments may adopt more restrictive local ordinances on the use of vapor-generating
electronic devices.

The above provisions were approved by the Governor and took effect July 1, 2019.

Unlike the retail sale of tobacco products, which is subject to regulation under ch. 569, F.S., the
sale of vape products is only regulated under the provisions of s. 877.112, F.S. While tobacco
products in Florida are subject to specific taxation under ch. 210, F.S., vaping products are only
subject to sales taxes.

Nicotine Dispensing Devices

Section 877.112, F.S., provides requirements for the sale of nicotine dispensing devices and
nicotine products to minors, such as electronic cigarettes (e-cigarettes). This statute extends the
current prohibitions related to tobacco products to the sale, gifting, possession, or use of nicotine
dispensing devices and nicotine products to and by persons under 18 years of age.

A “nicotine dispensing device” is:
any product that employs an electronic, chemical, or mechanical means to
produce vapor from a nicotine product, including, but not limited to, an
electronic cigarette, electronic cigar, electronic cigarillo, electronic pipe,
or other similar device or product, any replacement cartridge for such
device, and any other container of nicotine in a solution or other form
intended to be used with or within an electronic cigarette, electronic cigar,
electronic cigarillo, electronic pipe, or other similar device or product.®

A “nicotine product” is:
any product that contains nicotine, including liquid nicotine intended for
human consumption, whether inhaled, chewed, absorbed, dissolved or
ingested by any means. The definition does not include a tobacco product
under Florida law, a drug or device under federal law, or a product that
contains incidental nicotine.*

The sale or giving of nicotine products or nicotine dispensing devices to any person under
18 years of age is prohibited and punishable as a second degree misdemeanor.® It is a complete
defense to a violation if an underage person falsely misrepresented his or her age, the underage

3 Section 877.112(1)(a), F.S.

4 Section 877.112(1)(b), F.S.

5 Section 775.082, F.S., provides that the penalty for a misdemeanor of the second degree is punishable by a term of
imprisonment not to exceed 60 days. Section 775.083, F.S., provides that the penalty for a misdemeanor of the second degree
is punishable by a fine not to exceed $500.
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person had the appearance to a prudent person to 18 years of age or older, and the person
carefully checked, and relied on, the driver license or identification card of the recipient.®

Persons under 18 years of age possessing, purchasing, or misrepresenting their age or military
service to obtain nicotine products or nicotine dispensing devices commit a noncriminal
violation. The penalty is 16 hours of community service or a $25 fine for a first violation, and
attendance at a school-approved anti-tobacco and nicotine program, if available. A second or
subsequent violation within 12 weeks of the first violation requires a $25 fine. Any second or
subsequent violation not within the 12-week time period after the first violation is punishable as
provided for a first violation.’

If a person under 18 years of age is found by the court to have committed such a noncriminal
violation and that person has failed to complete community service, pay the required fine, or
attend a school-approved anti-tobacco and nicotine program, if locally available, the court may
direct the Department of Highway Safety and Motor Vehicles to withhold issuance of or suspend
the driver license or driving privilege of that person for 30 or 45 consecutive days, depending on
the infraction.®

Eighty percent of civil penalties specific to possession of nicotine products or nicotine
dispensing devices by minors and misrepresenting age in making such purchases are remitted to
the Department of Revenue for transfer to the Department of Education for teacher training and
for research and evaluation to reduce and prevent the use of tobacco products, nicotine products,
or nicotine dispensing devices by children. The remaining 20 percent of civil penalties received
by a county court are retained by the clerk of the county court to cover administrative costs.®

Subsection 877.112(10), F.S., requires a retail dealer of nicotine products and nicotine
dispensing devices to post signs that the sale of nicotine products and nicotine dispensing devices
to persons under 18 years of age is prohibited.

Nicotine products or nicotine dispensing devices may not be sold or delivered by self-service
merchandising, except when such products are under the direct control of, or in the line of sight
where effective control may be reasonably maintained by, the retailer or their agent or
employee.°

To prevent persons under 18 years of age from purchasing or receiving nicotine products or
nicotine dispensing devices, s. 877.112(12), F.S., requires retailers to comply with restrictions
identical to the restrictions on the sale of tobacco products in s. 569.007(1), F.S., such as
requiring the products to be sold or delivered only when under the direct control or line of sight
of the retailer and requiring a lock-out device if the products are sold or delivered from a vending
machine.

b Section 877.112(5), F.S.

7 Sections 877.112(6) and (7), F.S.
8 Section 877.112(8), F.S.

% Section 877.112(9), F.S.

10 Section 877.112(11), F.S.
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Rates of Youth Vaping

According to recent data from the federal Centers for Disease Control and Prevention (CDC),
more than one in four high school students is an e-cigarette user.!! That represents an increase
from approximately one in five last year. At the same time, around 10 percent of middle school
students reported using e-cigarettes in the month prior to being surveyed, up from around

5 percent last year. Nearly 70 percent of e-cigarette users reported using a flavored product, and
the availability of flavors such as mint and chocolate was a reason that many students cited for
trying e-cigarettes. The findings come a year after the U.S. Surgeon General declared the surge
in youth vaping an epidemic.*2

Health Issues Relating to Vaping

The findings noted above regarding the increases in youth vaping come at the same time that the
CDC is conducting an ongoing national investigation of vaping-related lung injuries. The CDC,
the federal Food and Drug Administration (FDA), state and local health departments, and public
health and clinical stakeholders have spent the past several months investigating and monitoring
the nationwide illness outbreak. The condition has been labelled as E-cigarette, or Vaping,
product use-Associated Lung Injury, or EVALI. The latest count from the CDC finds that 2,409
people have been hospitalized and 52 people have died across 25 states and Washington, D.C., as
of December 10, 2019.12 Two of the deaths have occurred in Florida, and 103 cases of vaping-
related illness hospitalizations have been documented in Florida as of December 3, 2019.4

National Minimum Age of Sale of Tobacco Products

As part of the federal budget revisions adopted in December 2019, and signed into law on
December 20, 2019, the minimum age for the sale of tobacco products is now 21 years of age.'®
The specific tobacco provisions in the budget document amended section 906(d) of the Federal
Food, Drug, and Cosmetic Act to increase the federal minimum age to purchase tobacco products
from 18 to 21, and to add a provision that it is unlawful for any retailer to sell a tobacco product
to any person younger than age 21. The provisions also require the FDA to update its applicable
tobacco regulations within specified timelines.

1 See “Tobacco Product Use and Associated Factors Among Middle and High School Students — United States, 2019”
Centers for Disease Control and Prevention- Morbidity and Mortality Weekly Report (MMWR), (December 6, 2019),
available at https://www.cdc.gov/mmwr/volumes/68/ss/ss6812al.htm (last visited Jan. 25, 2020).

12 See “Surgeon General Warns Youth Vaping Is Now An ‘Epidemic,” December 18, 2018, available at
https://www.npr.org/sections/health-shots/2018/12/18/677755266/surgeon-general-warns-youth-vaping-is-now-an-epidemic
(last visited Jan. 25, 2020).

13 Mikosz CA, Danielson M, Anderson KN, et al. Characteristics of Patients Experiencing Rehospitalization or Death After
Hospital Discharge in a Nationwide Outbreak of E-cigarette, or Vaping, Product Use—Associated Lung Injury — United
States, 2019. CDC, Morbidity & Mortality Weekly Report 2020;68:1183-1188. (December 20, 2019), available at
http://dx.doi.org/10.15585/mmwr.mm685152e1 (last visited January 25, 2020).

14 See “Florida reports second vaping death” (December 11, 2019), available at http://www.orlandosentinel.com/news/os-ne-
florida-reports-second-vaping-death-20191211-dvz3tehxevbpvkcavhe?jdiepe-story.html (last visited Jan. 25, 2020).

15 See the “Further Consolidated Appropriations Act, 2020,” Rules Committee print 116-44, Text of the House Amendment
to the Senate Amendment to H.R. 1865, December 16, 2019, beginning at page 1492 of 1773, available at
https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-116HR1865SA-RCP116-44.PDF (last visited Jan. 25,
2020).
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As part of this rule update process, the FDA is to update the relevant age verification
requirements to require age verification for individuals under age 30 (as opposed to the current
age verification threshold for individuals under age 27). This topic had been under consideration
for some time, and adoption of the changes were the result of the recent increased vaping rates
among youth as highlighted above, the recent EVALI cases as highlighted above, and the
adoption of age 21 as the minimum age for purchase of tobacco products in multiple states as
highlighted in the Related Issues portion of this analysis.

FDA Guidance Document

On January 2, 2020, the FDA released “Enforcement Priorities for Electronic Nicotine Delivery
Systems (ENDS) and Other Deemed Products on the Market without Premarket Authorization”
(FDA Guidance Document) as a Guidance for Industry document.*® (For all intents and
purposes, the reference to ENDS products is a reference to vaping products.) The Guidance
Document’s introduction describes how the FDA intends to prioritize its enforcement resources
with regard to the marketing of certain deemed tobacco products that do not have premarket
authorization.

The introduction further indicates that, as with FDA’s prior compliance policies on deemed new
tobacco products that do not have premarket authorization, this guidance document does not
apply to any deemed product that was not on the market on August 8, 2016.1” For ENDS
products marketed without the FDA’s authorization, the FDA intends to prioritize enforcement

against:
e Any flavored, cartridge-based ENDS product (other than a tobacco- or menthol-flavored
ENDS product);

e All other ENDS products for which the manufacturer has failed to take (or is failing to take)
adequate measures to prevent minors’ access; and

e Any ENDS product that is targeted to minors or whose marketing is likely to promote use of
ENDS by minors.

16 See “Enforcement Priorities for Electronic Nicotine Delivery Systems (ENDS) and Other Deemed Products on the Market
without Premarket Authorization: Guidance for Industry, released by the U.S. Department of Health and Human Services,
Food and Drug Administration, Center for Tobacco Products, (January 2, 2020), available at
https://www.fda.gov/media/133880/download (last visited Jan. 25, 2020). The document as released is a follow-up to a draft
document that was released by the FDA in March 2019. Appendix A of the document, consisting of pages 32-52 of the 52
page document, reflects FDA’s response to comments received on the March 2019 draft document.

17 A brief explanation of “deeming” is helpful in this context. The Family Smoking Prevention and Tobacco Control Act
(2009) (the act) gave the FDA the authority to regulate tobacco products. The act broadly defined “tobacco products” as any
product that is “made or derived from tobacco” that is “intended for human consumption.” However, the act, when passed,
only immediately applied to a few specific products, namely cigarettes, cigarette tobacco, smokeless tobacco, and roll-your-
own tobacco. To regulate any other tobacco products, the act requires the FDA to assert jurisdiction through regulation. In
other words, for the FDA to start regulating cigars, e-cigarettes, hookah, and other products currently unregulated by the
federal government, the FDA must create a rule through its formal notice-and-comment rulemaking process. A rule, or
regulation, that extends the FDA’s jurisdiction to all tobacco products is often referred to as a Deeming Regulation because
the language of the Tobacco Control Act states that the FDA can regulate additional tobacco products that it “deems to be
subject” to the act. While this process exists and has been used, its use is infrequent. From A Deeming Regulation: What is
Possible Under the Law, Tobacco Control Legal Consortium, available at
https://www.publichealthlawcenter.org/sites/default/files/resources/tclc-fs-deeming-reg-what-is-possible-2014.pdf (last
visited Jan. 25, 2020).
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The Guidance Document provides background details of the FDA’s statutory and regulatory
history of tobacco related products, evidence of increasing youth use of vaping products,
applicable definitions, enforcement priorities, strategies for avoiding use of “black market”
products, and the FDA’s logic regarding enforcement and pre-market review for other deemed
new tobacco products.

Effect of Proposed Changes:

The bill amends the definition for the term “tobacco products” in s. 569.002, F.S., as amended by
SB 810 or similar legislation during the 2020 Regular Session or an extension thereof. The bill
amends the meaning of the term “tobacco products” to include vapor-generating electronic
devices (vaping products) and any substances that may be aerosolized or vaporized by such
device, whether or not any of the substance contains nicotine.

The bill defines the term “vapor-generating electronic device” to mean:

[A]ny product that employs an electronic, chemical, or mechanical means
capable of producing vapor or aerosol from a nicotine product or any other
substance, including, but not limited to, an electronic cigarette, electronic
cigar, electronic cigarillo, electronic pipe, or other similar device or
product; any replacement cartridge for such device; and any other
container of nicotine in a solution or other substance form intended to be
used with or within an electronic cigarette, an electronic cigar, an
electronic cigarillo, an electronic pipe, a vape pen, an electronic hookah,
or other similar device or product. The term includes any component, part,
or accessory of the device and also includes any substance intended to be
aerosolized or vaporized during the use of the device, whether or not the
substance contains nicotine.

Under the bill, the term “vapor-generating electronic device” does not include drugs, devices, or
combination products authorized for sale by the United States Food and Drug Administration, as
those terms are defined in the Federal Food, Drug, and Cosmetic Act.

By revising the definition of “tobacco products” to include vapor-generating electronic devices,
the bill requires a retail dealer of vapor-generating electronic devices, such as electronic
cigarettes, to pay an annual license fee of $50 for a retail tobacco product dealer permit.®

The bill uses the same term, vapor-generating electronic device, used in the Florida Constitution
and the Florida Clean Indoor Air Act (act) in prohibition against indoor vaping.'® The definition
for the term in the bill and in the Florida Constitution and the act are consistent.

The bill takes effect on the same date that SB 810 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof. CS/CS/SB 810

18 See s. 569.003(1)(c), F.S.
19 See FLA. CONST. art. X, s. 20.
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provides an effective date of October 1, 2020, contingent upon the passage of CS/SB 1394 being
adopted in the same legislative session or an extension thereof and becoming law.

V. Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

The bill amends s. 569.002(7), F.S., to revise the definition of “tobacco products” to
include vapor-generating electronic devices. By amending the definition, the bill requires
retail dealers of vapor-generating electronic device, such as electronic cigarettes, to pay
an annual license fee of $50 for a retail tobacco product dealer permit.?°

Acrticle VII, Section 19 of the Florida Constitution requires a “state tax or fee imposed,
authorized, or raised under this section must be contained in a separate bill that contains
no other subject.” A “fee” is defined by the Florida Constitution to mean “any charge or
payment required by law, including any fee for service, fee or cost for licenses, and
charge for service.”?

Article VII, Section 19 of the Florida Constitution also requires that a tax or fee raised by
the Legislature must be approved by two-thirds of the membership of each house of the
Legislature.

Other Constitutional Issues:

None.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

20 See s. 569.003(1)(c), F.S.
ZLFLA. CoNST. art. VII, s. 19(d)(1)
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VI.

VII.

VIII.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:
None.
Related Issues:

The bill amends s. 569.002(6), F.S., to modify the definition of “tobacco products” in the context

of the regulation of the retail sale of tobacco products. Section 210.25(11), F.S., relating to the

taxation of on tobacco products other than cigarettes or cigars, also defines the term “tobacco

products.” Because the bill does not revise the definition of “tobacco products” in part 11 ch. 210,

F.S., which governs the excise tax and surcharge imposed and collected on tobacco products

other than cigars and cigarettes, the bill does not affect:

e The taxation of vapor-generating electronic devices;

e The collection of excise taxes and surcharge taxes on other tobacco products; or

e The licensure, reporting, and recordkeeping of manufacturers and distributors of vapor-
generating electronic devices or other tobacco products.

Types of Vaping Devices Subject to Federal Enforcement Priorities

It should be noted that the vaping devices that will be subject to enhanced enforcement by the
federal FDA under its January 2, 2020, guidance document are those vaping devices that are
cartridge-based.?? This means that tank-based vaping devices will not be subject to enhanced
federal FDA enforcement.

Statutes Affected:
This bill substantially amends section 569.002 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Innovation, Industry, and Technology on February 3, 2020:
The CS:
e Does not amend s. 210.25, F.S., to revise the definition of the term “tobacco

products” to include nicotine dispensing devices and nicotine products as defined in s.
877.112, F.S.

22 Supra note 16.
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e Does not republish ss. 210.276 and 210.30, F.S, to impose the surcharge tax and
excise tax, respectively, on nicotine dispensing devices and nicotine products, and to
subject distributors of nicotine dispensing devices and nicotine products to tax
reporting and recordkeeping requirements.

e Changes the title of the bill from an act relating to “taxes and fees” to an act relating
to “fees.”

¢ Amends the term “tobacco products” in s. 569.002, F.S., as amended by SB 810 or
similar legislation during the 2020 Regular Session or an extension thereof, to include
vapor-generating electronic devices.

e Revises the effective date of the bill to provide that the bill takes effect on the same
date that SB 810 or similar legislation takes effect, if such legislation is adopted in the
same legislative session or an extension thereof.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Innovation, Industry, and Technology (Simmons)

recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (6) of section 569.002, Florida
Statutes, as amended by SB 810 or similar legislation, 2020
Regular Session, is amended, and subsection (7) is added to that
section, to read:

569.002 Definitions.—As used in this chapter, the term:

(6) “Tobacco products” includes:
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(a) Any product containing, made of, or derived from
tobacco or nicotine that is intended for human consumption or is
likely to be consumed, whether inhaled, absorbed, or ingested by
any other means, including, but not limited to, a cigarette, a
cigar, pipe tobacco, chewing tobacco, snuff, or snus;

(b) Any vapor-generating electronic device and any

substances that may be aerosolized or vaporized by such device,

whether or not the substance contains nicotine; or

(c) Any component, part, or accessory of a product

described in paragraph (a) or paragraph (b), whether or not any

of these contain tobacco or nicotine, including, but not limited

to, filters, rolling papers, blunt or hemp wraps, and pipes.

The term does not include drugs, devices, or combination
products authorized for sale by the United States Food and Drug
Administration, as those terms are defined in the Federal Food,
Drug, and Cosmetic Act.

(7) “Wapor-generating electronic device” means any product

that employs an electronic, chemical, or mechanical means

capable of producing vapor or aerosol from a nicotine product or

any other substance, including, but not limited to, an

electronic cigarette, electronic cigar, electronic cigarillo,

electronic pipe, or other similar device or product; any

replacement cartridge for such device; and any other container

of nicotine in a solution or other substance form intended to be

used with or within an electronic cigarette, an electronic

cigar, an electronic cigarillo, an electronic pipe, a vape pen,

an electronic hookah, or other similar device or product. The

term includes any component, part, or accessory of the device
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and also includes any substance intended to be aerosolized or

vaporized during the use of the device, whether or not the

substance contains nicotine. The term does not include drugs,

devices, or combination products authorized for sale by the

United States Food and Drug Administration, as those terms are

defined in the Federal Food, Drug, and Cosmetic Act.

Section 2. This act shall take effect on the same date that
SB 810 or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension

thereof and becomes a law.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to fees; amending s. 569.002, F.S.;
expanding the definition of the term “tobacco
products” to include vapor-generating electronic
devices and components, parts, and accessories of such
devices and to include substances that may be
aerosolized or vaporized by such devices; defining the
term “vapor-generating electronic device”; providing a

contingent effective date.
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The Florida Senate

Committee Agenda Request

To: Senator Wilton Simpson, Chair
Committee on Innovation, Industry, and Technology

Subject: Committee Agenda Request

Date: January 15, 2020

| respectfully request that Senate Bill 1394, relating to Taxes and Fees, be placed on the:
[] committee agenda at your earliest possible convenience.

X next committee agenda.

Senator David Simmons
Florida Senate, District 9

File signed original with committee office S-020 (03/2004)
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. /' 4 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ;g ey Ey
Méetiﬁg Date [ Bill Number (if applicable)
e

TOpIC ‘mq (/ /I/v /(/> ‘ / M S 4 F 67 Amendment Barcode (if applicable)
Name_ 74”7/)/@”(}'2/ /@\)W Vs ﬂ)ﬁ’ 2

Job Title O 86 ,}
address A0 N/ TennisSee Qi Phone_ /5 ,&U 3, AeaF

Street

I dﬂ/’U’r S S W 9 S B Email D U,Q(}/ u S CGmalion
City State Zip l 4
Speaking: [ ] For /m{gainst [ ]Information Waive Speaking: [_]In Support [ _|Against

(The Chair will read this information into the record.)

Representing

.t , [
Appearing at request of Chair: Yes | A|No Lobbyist registered with Legislature: Ycig,/ /7No

/ v
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 5 {

Meeting Date Bill Number i appllcable)

Topic ‘ Amendment Barcode (if applicable)
Name_K G0 | o @@/

o5 < )
Job Tite 0 [ 15[, DU \J(( L ()w /’ /

Address (ﬁ W\ (N L QL { Phone
Stre t T SATAx '
Email
City State Zip
Speaking: [ |For [/]Against [ ]information Waive Speaking: [ ] In Support Q)/Against
(The Chair will read this information int6 the record.)

Representing \)‘K

h

/
Appearing at request of Chair: Yes /Z No Lobbyist registered with Legislature: Yes // No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- . APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) /f/d? / ; [@

Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)
Name ///Z(jﬂ/7"f4 MM//W
Job Title

Addressstgfl}{ §l4/ F""J‘Nj /’@/@M ,@m Phone 3[[% 4/7/ %/ﬁ'/j
"f;""’ﬂﬁ" Fl 3 3G 7emai

City State Zip
Speaking: | _|For Mainst [ ]Information Waive Speaking: [ |In Support |
(The Chair will read this information into tHe record.)
Representing ; 5 / f'
Appearing at request of Chair: Yes |Z1No Lobbyist registered with Legislature: Yes | &No

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

2320 48 a4
Meeting Date - Bill Number (if applicable)
Topic ' \2a Amendment Barcode (if applicable)
\

Name L-—-\ ND s N\QQgr,AA\AQ
Job Title /Q\e»; S%\&S mﬂu—

Address \aws 6\}\,%\1?« WQ Phone 32\~ "8G\ 4 Ll
Street
Mo\ e Sl >k Email_nae c o c rnelesoge marn.
City State Zip v CONV——
Speaking: [ |For gainst [ _|Information Waive Speaking: [ ] In Support mst

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes |;

Ao Lobbyist registered with Legislature: Yes | ¢ |

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




- THE FLORIDA SENATE

APPEARANCE RECORD

/:Q / :8 Iﬁ &0&0 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the mee%ing) ;; 2 1; 5 (f{ v{
"Meeting Date Bill Number (if applicable)
Topic ‘ Amendment Barcode (if applicable)
Name Q(E\(%Zja \} )Q/ Qi{;\f\éif MB ’2{’
Job Title _ )
—_ e
Address 220Uy [ h (pél@, f | Phone Z««/ 0’) 54/0 04
reet .
Wf@m L ST No Email oIl l%’ﬂ/’?iﬂ/ﬂlf O
Clty State Zip
Speaking: | |For [ |Against [ ]Information Waive Speaking: [ | In Support Agamst

(The Chair will read this information into the record.)
(5\‘ £
Representing Q@ //5 4’?

Appearing at request of Chair: Yes | V| No Lobbyist registered with Legislature: | | Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

P o, (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) <
2 / g/ 2020 / LT
Meeting Date Bill Number (if applicable)

Topic
Name I zedacy (ot

Amendment Barcode (if applicable)

Job Title
Address /770 Grrne G s DL Phone  $1Z- 752-¢/237
Street - ‘
Soprvon 33570 Email f Crtert ol €) ot 7. €00
City State Zip
Speaking: [ |For [ ]Against [ _]Information Waive Speaking: | ] In Support [/}Against
(The Chair will read this information into the record.)
Representing /5T~
Appearing at request of Chair: Yes & No Lobbyist registered with Legislature: Yes [/ ANo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

212146 SAIAGY

lMe}eﬁng Date Bill Ntimber (if applicable)
Topic Amendment Barcode (if applicable)

Name j%\ca@&u@,\\m Carao

Job Title
Address Stg??\”b mm eahc e Phone C?i’:‘iQ) 324 -9 dA
ree
Q?Wﬁwm \ﬂ %&Sﬁq Email_yc \¢e ) @m.‘w
City State Zip J
Speaking: | |For [ ]Against [ ]lInformation Waive Speaking: [ ] In Support @’{Against

(The Chair will read this information into the record.)

Representing <&, \‘g

Appearing at request of Chair: Yes | \No Lobbyist registered with Legislature: Yes )(f;

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)
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. " APPEARANCE RECORD
, (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 7 (3 q -
/32020 Sp / 7

[ Meéting Date Bill Number (if applicable)

Topic = = Amendment Barcode (if applicable)

NameﬁS@?’l\ /4(’ Adie
Job Title D Whrev’

Address Z/"/ g S‘M{/\/ /3 G/ Phone%@"ggf’zgc)g

Stree
nsacol [L 32507 Emal APPESCa X 3148 Yt fe,
City State Zip ’ / % '
Speaking: | |For [ ]Against [ ]Information Waive Speaking: [ |In Support [V]Against

(The Chair will read this information into the record.)
¢ —
Representing J’Mﬁ V%Pﬁ ﬁﬁé’{/ﬁ(’ N

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

P / / a - (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) . SZ
/3 /279
IMeetIng Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

/ “ , 1
Name _ |/ gv%ﬂm 7Z;; 9’%’5 AN
Job Title_#2;, Suer~

Address (:?47'/7 é ?M%ﬁuan,ﬂ ,Zia/(/ Phone ;Ql C‘i g «QQ E}?

Street

Lty P J1U | Email_ £y {9 Jeutlensyuscoan)

City ! Stafe Zip s COVIN
Speaking: | |For [ ]Against [Q]ﬁformation Waive Speaking: [ |In Support [ ]Against

(The Chair will read this information into the record.)

Representing

J 5 M [i"é’/’:} />f\52“)

Appearing at request of Chair: Yes | ~|No Lobbyist registered with Legislature: Yes | V|No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ey

Me‘etlng Date ’ S Bill Number (if applicable)

opie Amendment Barcode (if applicable)
() A€ (o :

¢ /] 4 ’

Name \ @N ‘C(( AN

Job Title N
Address 0= ‘*@f\vi\% a’\@m@ ZST\ Phone ?(Q“’” <

\aq-ﬁ'f ‘r‘: T"’“‘"
N AN

Street ; o o S
\(\:)wa@% = (:3\ GAN F:\ J}%% ~  Email
City State Zip (
Speaking: | |For [ ]Against [ ]Information Waive Speaking: [_]In Support [ %] Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes (\’<~;_.No Lobbyist registered with Legislature: Yes ‘/\; No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

/ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) - 7
02 /o3 /202 0 SB- 1394
Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)
Name Aol ert Lewilen
Job Title_ Uhvemic +
Address 212 W L, Loy Vi A{; 'l; L Phone >34 D 15-3 %07
Street
e land EL 32720 EmailZobe b Bl Lepcllen® gue,.
City State Zip “Com
Speaking: | |For [ ]Against [ ]Information Waive Speaking: [ _]In Support [X]Against
(The Chair will read this information into the record.)
Representing CO NS e ~
Appearing at request of Chair: Yes | |No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

. / - - (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ,
9L/ 3 (20 S8 F3r<s
Meeting Date ' Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name /\/“"Mf—*w Day /ZL/\«//
Job Title_ AQ»:/L T—C chnca / ga/pp@f‘UL (o gefifi’/f’“

R s s 'v.,:m:.'
Address 3% 0 ¥§u;€i>)’3wy (. )‘“/é Phone = ®¢ S‘{C*'g/ 4> Y&
Street , —
; d - ‘ /e |
A /Mé, /L 3220 prail Ao osdeliy |G (ool
City State Zip i j
Speaking: [ ]For \Z/X;inst [ ] Information Waive Speaking: [ |In Support [} Against

(The Chair will read this information into the record.)

Representing C,f:?‘r‘? Setes

Appearing at request of Chair: Yes | ] lilo Lobbyist registered with Legislature; Yes [=INo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fto limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

O 1--0% ~)ola SB 1394
Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)
Name Treahethe )/Olrd@ﬁ;}' :
(
Job Title E“\c(a LN *;,,ﬁ M 2n Zq‘é.;k
A ‘ : q : . P
Address _2 50 Myeshury (rele pADE. O Phone (B¢fp) "H7-36 3§
Street ( d ‘
\ . . (9] y ,
Del-sncd sz 59-) ¢  Email - Loweryi2 @ Mei] - cam
City State Zip
Speaking: [ |For [ ]Against [ ]Information Waive Speaking: [ |In Support [X] Against

(The Chair will read this information info the record. )

Representing ? —C (/9 S o

Appearing at request of Chair: | | Yes E No Lobbyist registered with Legislature: Yes | A No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
February 3, 2020 | SB 1394
Meeting Date Bill Number (if applicable)
Topic Taxes and Fees Amendment Barcode (if applicable)
Name Doug Bell
Job Title Attorney
Address 119 South Monroe Street, Suite 200 Phone 890-205-9000
Street
Tallahassee FL 32301 Email doug.bell@mbhdfirm.com
City State Zip
Speaking: For Against Information Waive Speaking: v|In Support Against

(The Chair will read this information into the record.)

Representing American Lung Association

Appearing at request of Chair: Yes [¥[No Lobbyist registered with Legislature: V|Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. ' S-001 (10/14/14)




THE FLORIDA SENATE

-~ APPEARANCE RECORD
(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
L -3-AR0 SB[39Y
Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name J.M. M(Cor‘mb/[(
Job Title Befiness Owier

Address /435 E. L“’f'ﬂ’tjcﬁ& st ‘ﬁf{OS Phone 407’ 503’-0370

Street
s | g :
(e (Sef FL 3239  Email
City y State Zip
Speaking: For v Against Information Waive Speaking: In Support Against

(The Chair will read this information into the record.)

Representing

P

/
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE , g
APPEARANCE RECORD DN

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) i / 3 6 [_7[
Meeting Date | Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name ,.QQ}L 6706&!3?
Job Title _(nenyval Maqu/

Address 2.4 [F R[rss \RL"\(/) hf i Phone ggo \%Lﬂﬂl \?ég 7Z

Street
MH&(/MSS% F[_ 37312 Email g@mmoh?/i} qm@u Gom
City State Zip
Speaking: | |For Against | | Information Waive Speaking: | |In Support DAgainst

(The Chair will read this information into the record.)

Representing

]
Appearing at request of Chair: Yes | [ |No Lobbyist registered with Legislature: Yes | /INo

J /
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

~ /3 |~ e (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) .- _ i 3 %
173 acxo 3 I
Meeting Date Bill Number (if applicable)

Topic w?“ G ?}{% {jé th,% g;;é‘,w @;‘5 Amendment Barcode (if applicable)
Name W\Q/\ﬁ SSa \/ iéﬁ?f
Job Title_ Ty a0V e ) oo o d

Address ? o Boywy || oY Phone { @ﬁjgﬁ%@ 7 ;Zj
Street - / — |lahe §See®
1LY KL 5230~ Email n QﬁWfiﬁ IY I
City /.‘::tate Zip </

_Jiformation Waive Speaking: [ ]In Support [ ]Against

(The Chair will read this information into the record.)

Speaking: [ |For [ ]Against

Representing %:\:} O b kL T& { k&hﬁw =

e

Appearing at request of Chair: Yes | @“No/ Lobbyist registered with Legislature: [ | Yes '"MNo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. \ S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

Zl 3 / ZO (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ‘3 q L{
Meeting Date Bill Number (if applicable)
Topic TOlyo\ (COo :  Amendment Barcode (if applicable)

Name \/\/\‘«/k. D. La,V\C)(ﬁHn

Job Title (scN e\ D&/
Address 23%51 ﬂcm«w{ﬁ/‘« OY“U/\ Ciy d"A’ Phone

Street
’r;LL M = 22308 Email
City State Zip
Speaking: E'F/or [ ]Against [ ]Information Waive Speaking: | ]In Support [ ]Against

(The Chair will read this information into the record.)
Representing ',ISTVV\J(/\J A l"{’ﬁaf"{' ﬂ@é@é‘ /J.\(/\

Appearing at request of Chair: Yes |~No Lobbyist registered with Legislature: "] Yes No

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) — -
. P e .
1420 S 1Y
Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name__ | Ovple, e O oA

Job Title

Address 220 Feyrins S

Phone GOW (, 27 57849

32042 Email_ Lol herpersi 76 G l. dom

Street
Y .
(sreen Lowe Spgp. FO
City v State Zip

Speaking: | |For [ ]Against [ ]Information

Representing

Waive Speaking: [ _|In Support [ ¥]Against
(The Chair will read this information into the record.)

Appearing at request of Chair: Yes | Y |No

7 9

Lobbyist registered with Legislature: [ |Yes [Y]No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting.

S-001 (10/14/14)




THE FLORIDA SENATE

-+ APPEARANCE RECORD |
—_ / / N, (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) S ﬂ / 3 7 %
DRI 2

- Me’e(ing Date Bill Number (if applicable)
Topic | Amendment Barcode (if applicable)
Name Dé}l\:, ZM%(! I\)

Job Title

Address St}‘ Q/Q ‘T’éff\tf Sh Phone Q{)K/ 1) "fﬁ///
éﬁﬁﬂ) CO\/Q SW M) ﬂ ?3948 Email [O{M))zﬁ @2 G |. foi

City State

Speaking: [ |For [ ]Against [ ]Information Waive Speaking: | |In Support [Y]Against
(The Chair will read this information intd’the record.)

Representing

Appearing at request of Chair: Yes ™/ No Lobbyist registered with Legislature: Yes v\f\No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. ' S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

%} ey B . (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) C '
Meeting bat | Bill Number (if applicable)
- , '
Topic |~ ~~ o\ T Amendment Barcode (if applicable)
Name / ZC%; e

Job Title

Address_/| [
Street

“JFor [ ]Against [ ] Information Waive Speaking: | |In Support [ ]Against
(The Chair will read this information into the record.)

Representing gi/« X ; 5“ p %:;» i/:,&/ : j
Appearing at request of Chair: Yes No Lobbyist registered with Legislature: A/Yes No

While it is a Senate tradition to encourage publ;'c testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

YaRw o (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ;2 1 | 4
¢ ’ 17 4 . . N y: j A Kﬁ»\:}

Meeting Date

[0

Bill Number (if applicable)

Amendment Barcode (if applicable)

A ,// -
{, yd

Name 4:& 7 W\ |
Job Title ___ Yowainged (Chy

/) ¢
Topic \/fls@ (1)
2] Colinons b
Address 5 ZSY Stlinges/  bldae

- 5 N ey /] -
Phonb_ =0 )S2-L7 <O

Street, _ N %

=[5V oo 3290

City ‘ : - State
Speaking: | |For Against [ | Information

Representing

Email %}@M@%«B NP0 @f\) ? ik 478
[ g

Zip

Waive Speaking: [ ]In Support [ ]Against
(The Chair will read this information into the record.)

Appearing at request of Chair: Yes No

Lobbyist registered with Legislature: Yes | |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting.

S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD

" . . —~ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) -
‘Meeting Date Bill Number (if applicable)
/ﬁ 4 SN e -
Topic [OBBe(O  Taes Amendment Barcode (i applicable)
Name | AMELO M AW LA
Job Title
Address 2504 (W) Tousssgr ST Phone_850 S€3, v
Street o »
TAinpingsss L 32304  Email CJQMIZC@//‘VW/J;M 262 Nomwad [ on,
City State Zip -
Speaking: - |_|For [“fAgainst [ |Information Waive Speaking: | |In Support [ ]Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. | S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

/ ? . Z \ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
L/ 2/ 2022

" Meeting Date | Bill Number (if applicable)

Topic Z/ C(‘;/f) / /’1‘;2 Amendment Barcode (if applicable)
Name 51 o el e N
JobTite  SMall /oo neSS DN oo

Address AC3e7 /.. (.Dézfcp Al Phone S3¢) 877 770G
Street
Sloondsrocn /:L,- $2Y 24, Email
City ' State Zip
Speaking: [_|For [ ]Against [ Information Waive Speaking: [ |In Support [ ]Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: [ | Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




2020 Regular Session

The Florida Senate

COMMITTEE VOTE RECORD

COMMITTEE: Innovation, Industry, and Technology
ITEM: SB 1394
FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Monday, February 3, 2020
TIME: 1:30—3:30 p.m.
PLACE: 110 Senate Building
2/03/2020 1
Amendment 134350
FINAL VOTE
Simmons
Yea Nay SENATORS Yea Nay Yea Nay Yea Nay
X Bracy
Bradley
X Brandes
X Braynon
X Farmer
X Gibson
Hutson
X Passidomo
X Benacquisto, VICE CHAIR
X Simpson, CHAIR
6 2 RCS -
Yea Nay TOTALS Yea Nay Yea Nay Yea Nay
CODES: FAV=Favorable RCS=Replaced by Committee Substitute TP=Temporarily Postponed WD=Withdrawn
UNF=Unfavorable RE=Replaced by Engrossed Amendment VA=Vote After Roll Call OO0=0ut of Order

-R=Reconsidered

REPORTING INSTRUCTION: Publish

02042020.1726

RS=Replaced by Substitute Amendment

VC=Vote Change After Roll Call

AV=Abstain from Voting

S-010 (10/10/09)
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Florida Senate - 2020 CS for SB 1394

By the Committee on Innovation, Industry, and Technology; and
Senator Simmons

580-03012-20 2020139%94c1
A bill to be entitled
An act relating to fees; amending s. 569.002, F.S.;
expanding the definition of the term “tobacco
products” to include vapor-generating electronic
devices and components, parts, and accessories of such
devices and to include substances that may be
aerosolized or vaporized by such devices; defining the
term “vapor-generating electronic device”; providing a

contingent effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 569.002, Florida
Statutes, as amended by SB 810 or similar legislation, 2020
Regular Session, is amended, and subsection (7) is added to that
section, to read:

569.002 Definitions.—As used in this chapter, the term:

(6) “Tobacco products” includes:

(a) Any product containing, made of, or derived from
tobacco or nicotine that is intended for human consumption or is
likely to be consumed, whether inhaled, absorbed, or ingested by
any other means, including, but not limited to, a cigarette, a
cigar, pipe tobacco, chewing tobacco, snuff, or snus;

(b) Any vapor-generating electronic device and any

substances that may be aerosolized or vaporized by such device,

whether or not the substance contains nicotine; or

(c) Any component, part, or accessory of a product

described in paragraph (a) or paragraph (b), whether or not any

of these contain tobacco or nicotine, including, but not limited

Page 1 of 2

CODING: Words strieken are deletions; words underlined are additions.




30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57

Florida Senate - 2020 CS for SB 1394

580-03012-20 20201394cl1

to, filters, rolling papers, blunt or hemp wraps, and pipes.

The term does not include drugs, devices, or combination
products authorized for sale by the United States Food and Drug
Administration, as those terms are defined in the Federal Food,
Drug, and Cosmetic Act.

(7) “Wapor-generating electronic device” means any product

that employs an electronic, chemical, or mechanical means

capable of producing vapor or aerosol from a nicotine product or

any other substance, including, but not limited to, an

electronic cigarette, electronic cigar, electronic cigarillo,

electronic pipe, or other similar device or product; any

replacement cartridge for such device; and any other container

of nicotine in a solution or other substance form intended to be

used with or within an electronic cigarette, an electronic

cigar, an electronic cigarillo, an electronic pipe, a vape pen,

an electronic hookah, or other similar device or product. The

term includes any component, part, or accessory of the device

and also includes any substance intended to be aerosolized or

vaporized during the use of the device, whether or not the

substance contains nicotine. The term does not include drugs,

devices, or combination products authorized for sale by the

United States Food and Drug Administration, as those terms are

defined in the Federal Food, Drug, and Cosmetic Act.

Section 2. This act shall take effect on the same date that

SB 810 or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension

thereof and becomes a law.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Innovation, Industry, and Technology

BILL: SB 912

INTRODUCER: Senator Diaz

SUBJECT: Department of Business and Professional Regulation
DATE: January 31, 2020 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof IT Pre-meeting
2. CA
3. AP
Summary:

SB 912 revises provisions related to the licensing and regulation of tobacco products, alcoholic
beverages, pugilistic events, condominium associations, and public food and lodging
establishments by the Department of Business and Professional Regulation (DBPR).

Related to reporting requirements for tobacco product wholesalers, the bill:

e Requires that reports required to be filed with the Division of Alcoholic Beverages and
Tobacco must be filed through the agency’s electronic system; and

e Revises the reporting requirements.

Related to procedures for licensing public lodging establishments and public food service

establishments licensing, the bill:

e Deletes the requirement for a staggered license renewal schedule; and

e Requires that full annual license fee be paid at the time of application, instead of the current
requirement for payment of a prorated initial license fee.

Related to regulation of pugilistic events, the bill:

e Changes the name of the Florida State Boxing Commission to the Florida Athletic
Commission (commission); and

e Authorizes the commission to establish by rule the weight of any gloves used in pugilistic
matches; and

e Deletes the requirement for all participants in pugilistic matches to wear gloves.

Related to alcohol beverage regulations, the bill:
e Requires applicants for an alcoholic beverage license to submit fingerprints to the DBPR
electronically, provide proof of the applicant’s right of occupancy for the entire premises for
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which the applicant is seeking to license, and maintain a current electronic mail address with
the DBPR,;

Requires licensees to submit reports on alcohol sales through the DBPR’s electronic system;
and

Requires notices related to a vendor’s delinquent payment to a distributor be provided by the
DBPR through electronic mail; and
Revises the compliance audit timeframes for special restaurant licensees.

Related to condominium associations, the bill:

Requires that a proposed annual budget be provided to members of the association and
adopted by its board of directors no later than 30 days before the beginning of the fiscal year;
Defines when a person is delinquent in a payment due to an association;

Deletes the requirement that the condominium ombudsman keep his or her principal office in
Leon County; and

Authorizes the DBPR to adopt rules for the submission of complaints against condominium
associations.

The bill has an effective date of July 1, 2020.

Present Situation:

For ease of reference, the Present Situation for each section of SB 912 is addressed in the Effect
of Proposed Changes portion of this bill analysis. Background information about the Department
of Business and Professional Regulation (the DBPR) is provided below.

Organization of the Department of Business and Professional Regulation

Section 20.165, F.S., establishes the organizational structure of the DBPR, which has 12
divisions:

Administration;

Alcoholic Beverages and Tobacco;
Certified Public Accounting;
Drugs, Devices, and Cosmetics;
Florida Condominiums, Timeshares, and Mobile Homes;
Hotels and Restaurants;
Pari-mutuel Wagering;
Professions;

Real Estate;

Regulation;

Service Operations; and
Technology.
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The Florida State Boxing Commission is assigned to the DBPR for administrative and fiscal
accountability purposes only.! The DBPR also administers the Child Labor Law and Farm Labor
Contractor Registration Law.?

Powers and Duties of the DBPR

Chapter 455, F.S., applies to the regulation of professions constituting “any activity, occupation,
profession, or vocation regulated by the [DBPR] in the Divisions of Certified Public Accounting,
Professions, Real Estate, and Regulation,”® as well as the procedural and administrative
framework for those divisions and all of the professional boards within the DBPR.*

The DBPR’s regulation of professions is to be undertaken “only for the preservation of the

health, safety, and welfare of the public under the police powers of the state,”® and regulation is

required when:

e The potential for harming or endangering public health, safety, and welfare is recognizable
and outweighs any anticompetitive impact that may result;

e The public is not effectively protected by other state statutes, local ordinances, federal
legislation, or other means; and

e Less restrictive means of regulation are not available.®

However, “neither the department nor any board may create a regulation that has an
unreasonable effect on job creation or job retention,” or a regulation that unreasonably restricts
the ability of those who desire to engage in a profession or occupation to find employment.’

Division of Florida Condominiums, Timeshares, and Mobile Homes

The Division of Florida Condominiums, Timeshares, and Mobile Homes (FCTMH) provides
consumer protection for Florida residents living in regulated communities through education,
complaint resolution, mediation and arbitration, and developer disclosure.2 FCTMH has limited
regulatory authority over the following entities and individuals:®

e Condominium Associations;

Cooperative Associations;

Florida Mobile Home Parks;

Vacation Units and Timeshares;

Yacht and Ship Brokers and related business entities; and

! Section 548.003(1), F.S.

2 See Parts | and 111 of ch. 450, F.S.

3 See s. 455.01(6), F.S.

4 See s. 455.203, F.S. The DBPR must also provide legal counsel for boards within the DBPR by contracting with the
Department of Legal Affairs, by retaining private counsel, or by staff counsel of the DBPR. See s. 455.221(1), F.S.

> Section 455.201(2), F.S.

61d.

7 Section 455.201(4)(b), F.S.

8 Department of Business and Professional Regulation, Division of Florida Condominiums, Timeshares, and Mobile Homes,
http://www.myfloridalicense.com/DBPR/condos-timeshares-mobile-homes/, (last visited Jan. 8, 2020).

°1d.
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e Homeowners’ Associations (jurisdiction is limited to arbitration of election and recall
disputes).

Division of Hotels and Restaurants

The Division of Hotels and Restaurants (DH&R) licenses, inspects and regulates public lodging
and food service establishments in Florida. The DH&R also licenses and regulates elevators,
escalators, and other vertical conveyance devices.°

Division of Alcoholic Beverages and Tobacco

The Division of Alcoholic Beverages and Tobacco (DABT) regulates the manufacture,
distribution, sale, and service of alcoholic beverages and tobacco products in Florida, including:
e Receipt and processing of license applications;
e Collection and auditing of taxes, surcharges, and fees paid by licensees; and
e Enforcement of the laws and regulations governing the sale of alcoholic beverages and
tobacco products.!!

Effect of Proposed Changes:
Tobacco Products Regulation and Taxation

Present Situation

The DABT is responsible for the regulation of tobacco products under ch. 210, F.S., which sets
out tax requirements for cigarettes and other tobacco products, and ch. 569, F.S., which sets out
requirements for the retail sale of tobacco products. 1?

“Cigarettes” are defined in s. 210.01(1), F.S., for the purpose of taxation, as “any roll for
smoking, except one of which the tobacco is fully naturally fermented, without regard to the kind
of tobacco or other substances used in the inner roll or the nature or composition of the material
in which the roll is wrapped, which is made wholly or in part of tobacco irrespective of size or
shape and whether such tobacco is flavored, adulterated or mixed with any other ingredient.”

“Tobacco products” are defined in s. 210.25(11), F.S., in the context of state taxes on tobacco
products other than cigarettes or cigars, as “loose tobacco suitable for smoking; snuff; snuff
flour; cavendish; plug and twist tobacco; fine cuts and other chewing tobaccos; shorts; refuse
scraps; clippings, cuttings, and sweepings of tobacco, and other kinds and forms of tobacco
prepared in such manner as to be suitable for chewing.”

10 Florida Department of Business and Professional Regulation, Division of Hotels and Restaurants,
http://www.myfloridalicense.com/DBPR/hotels-restaurants/ (last visited Jan. 8, 2020).

11 Florida Department of Business and Professional Regulation, Division of Alcoholic Beverages and Tobacco,
http://www.myfloridalicense.com/DBPR/alcohalic-beverages-and-tobacco/ (last visited Jan. 8, 2020).

12 Saction 561.02, F.S.
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Cigars, nicotine products, and nicotine dispensing devices are not included in the above
definitions, and therefore are not taxed as a cigarette or tobacco product in Florida.?

A person, firm, association, or corporation must obtain a permit from the DABT to function as
any of the following in Florida:

Retail tobacco products dealer;*

Cigarette manufacturer;*®

Cigarette wholesale dealer;®

Cigarette distributing agent;!’

Cigarette importer;8

Cigarette exporter;*®

e Cigar wholesale dealer;?° or

e Tobacco wholesale dealer/distributor.?*

The DABT collects monthly business records related to cigarettes, which are used to accurately
collect and distribute cigarette taxes. Such records must be submitted to DABT by any
manufacturer, importer, distributing agent, wholesale dealer, retail dealer, common carrier, or
any other person handling, transporting, or possessing cigarettes for sale or distribution in
Florida. The DABT prescribes the manner in which these records are submitted.??

The DABT also collects monthly returns showing the taxable price of each tobacco product
(other than cigarettes or cigars) brought or caused to be brought into Florida for sale, or made,
manufactured, or fabricated in this state for sale in this state. Such returns must be submitted by
every place of business that sells or manufactures such tobacco products in Florida. The DABT
prescribes the form and content for submitting such returns to the DABT. Each return must be
accompanied by a remittance for the full tax liability shown.?®

Effect of Proposed Changes

The bill amends ss. 210.09(2) and 210.55(1), F.S., related to monthly reports and records for
cigarettes and other tobacco products, to require that all reports filed with the DABT must be
made through the DABT’s electronic data submission system.

13 Sections 210.01(1) and 210.25(12), F.S. “Nicotine dispensing device” means any product that employs an electronic,
chemical, or mechanical means to produce vapor from a nicotine product. “Nicotine products” do not include tobacco
products, certain smoking cessation products, and products with incidental nicotine. Section 877.112(1)(a) and (b), F.S.

14 Section 569.003, F.S.

15 Sections 210.01(21) and 210.15, F.S.

16 Sections 210.01(6) and 210.15(1), F.S.

17 Sections 210.01(14) and 210.15(1), F.S.

18 Sections 210.01(20) and 210.15(1), F.S.

19 Sections 210.01(17) and 210.15(1), F.S.

20 Section 210.65(2), F.S.

21 Sections 210.25(5) and 210.40, F.S.

22 Section 210.09(2), F.S. Some tax forms are electronically filed with the DABT, and some require manual transmission.
Department of Business and Professional Regulation, Alcoholic Beverages and Tobacco- Forms & Publications, Licensing
Related Forms, Tax-Related Forms, http://www.myfloridalicense.com/DBPR/alcoholic-beverages-and-tobacco/forms-and-
publications/#1516309637983-6566a2a4-a2f1 (last visited Jan. 10, 2020).

23 Sections 210.55(1), F.S.




BILL: SB 912 Page 6

The bill also amends s. 210.55(1), F.S., to require a tobacco wholesaler (the taxpayer) to submit a
full and complete report with the DABT showing the tobacco products (other than cigars or
cigarettes) brought or caused to be brought into Florida for sale, or made, manufactured, or
fabricated in this state for sale in this state. The bill deletes the requirement that the report show
the taxable price of each tobacco product.

Division of Hotels and Restaurants

Present Situation

The DH&R licenses, inspects, and regulates public lodging establishments and public food
service establishments in Florida.?*

The term “public lodging establishment” includes:?®

e “Transient public lodging establishments,” which means “any unit, group of units, dwelling,
building, or group of buildings within a single complex of buildings which is rented to guests
more than three times in a calendar year for periods of less than 30 days, or 1 calendar
month, whichever is less, or which is advertised or held out to the public as a place regularly
rented to guests;” and

e “Nontransient public lodging establishments,” which means “any unit, group of units,
dwelling, building, or group of buildings within a single complex of buildings which is
rented to guests for periods of at least 30 days or 1 calendar month, whichever is less, or
which is advertised or held out to the public as a place regularly rented to guests for periods
of at least 30 days or 1 calendar month.”

“Public food service establishments” means “any building, vehicle, place, or structure, or any
room or division thereof, where food is prepared, served, or sold for immediate consumption on
or in the vicinity of the premises; called for or taken out by customers; or prepared prior to being
delivered to another location for consumption,” with certain exceptions.?®

Each public lodging establishment and public food service establishment must obtain a license
from the DH&R. Licenses are renewed annually, and the DH&R must adopt a rule establishing a
staggered schedule for license renewals.?” For public lodging establishments, the DH&R must
adopt, by rule, a schedule of fees to be paid based on the number of rental units in the public
lodging establishment, and based on seating capacity and services offered for public food service
establishments. Such fees may not exceed $1,000.28

License fees generally range from $91 for a temporary food vendor to $370 for a hotel with more
than 500 rental units.?®

24 Section 509.032, F.S.

%5 Section 509.013(4), F.S.

26 Section 509.013(5), F.S.

27 Section 509.241(1), F.S.

28 Section 509.251(1) and (2), F.S.

29 See Fla. Admin. Code R. 61C-1.008 and Department of Business and Professional Regulation, Hotel and Restaurants —
Hotel-Motel Guide, http://www.myfloridalicense.com/DBPR/hotels-restaurants/licensing/hotels-and-restaurants-hotel-motel-
quide/ (last visited Jan. 11, 2020); Department of Business and Professional Regulation, Hotel and Restaurants — Food
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The fee schedule for a public lodging establishment and public food service establishment
license must require an applicant for an initial license to pay the full license fee if the application
is made during the annual renewal period or more than six months before the next such renewal
period, and one-half of the fee if the application is made six months or less before the next
renewal period.*

Effect of Proposed Changes

The bill amends s. 509.241(1), F.S., to delete the requirement for a staggered license renewal
schedule for public lodging establishments and public food service establishments. The bill
authorized the DH&R to adopt rules to establish procedures for license issuance and renewals.

The bill amends ss. 509.251(1) and (2), F.S., to delete the requirement for payment of a prorated
initial license fee based on when an application is submitted. Under the bill, the full annual
license fees must be paid at the time of the initial license application.

State Boxing Commission

Present Situation:

Chapter 548, F.S., provides for the regulation of professional and amateur boxing, kickboxing,
and mixed martial arts®? by the Florida State Boxing Commission (commission), which is
assigned to the DBPR for administrative and fiscal purposes.*?

The commission has exclusive jurisdiction over every boxing, kickboxing, and mixed martial
arts match held in Florida®* which involves a professional.®® Professional matches held in Florida
must meet the requirements set forth in ch. 548, F.S., and the rules adopted by the commission. %
Chapter 548, F.S. does not apply to certain professional or amateur “martial arts,” such as karate,
aikido, judo, and kung fu; the term “martial arts” is distinct from and does not include “mixed
martial arts.”%’

However, as to amateur matches, the commission’s jurisdiction is limited to the approval,
disapproval, suspension of approval, and revocation of approval of all amateur sanctioning
organizations for amateur boxing, kickboxing, and mixed martial arts matches held in Florida.®

Service Fees, http://www.myfloridalicense.com/DBPR/hotels-restaurants/licensing/hotels-and-restaurants-hotel-motel-guide/
(last visited Jan. 11, 2020).

30 Sections 509.251(1) and (2), F.S., relating to the fee schedule for public lodging establishments and public food service
establishments, respectively, and Fla. Admin. Code R. 61C-1.008.

31 The term “kickboxing” means the unarmed combat sport of fighting by striking with the fists, hands, feet, legs, or any
combination, but does not include ground fighting techniques. See s. 548.002(12), F.S.

32 The term “mixed martial arts” means the unarmed combat sport involving the use of a combination of techniques,
including, but not limited to, grappling, kicking, striking, and using techniques from martial arts disciplines, including, but
not limited to, boxing, kickboxing, Muay Thali, jujitsu, and wrestling. See s. 548.002(16), F.S.

33 See s. 548.003(1), F.S.

34 See s. 548.006(1), F.S.

% The term “professional” means a person who has “received or competed for a purse or other article of a value greater than
$50, either for the expenses of training or for participating in a match. See s. 548.002(19), F.S.

% See s. 548.006(4), F.S.

37 See s. 548.007(6), F.S., and see supra note 32 for the definition of “mixed martial arts.”

3 See s. 548.006(3), F.S.
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Amateur sanctioning organizations are business entities organized for sanctioning and
supervising matches involving amateurs.®® During Fiscal Year 2018-2019, there were 59
sanctioned professional events and 137 amateur events.*

Under current law, certain persons providing certain services for a match involving a

professional competing in a boxing, kickboxing, or mixed martial arts match must be licensed by
the commission before directly or indirectly performing those services. Licensing is mandated
for a participant, manager, trainer, second, timekeeper, referee, judge, announcer, physician,

matchmaker, or promoter.*!

The commission must establish by rule appropriate weight of gloves to be used in each boxing
match. All participants in boxing matches must wear gloves weighing not less than eight ounces
each, and participants in mixed martial arts matches must wear gloves weighing between four to
eight ounces each. Participants must also wear any protective devices that the commission deems

necessary.*?

Effect of Proposed Changes

The bill amends s. 458.003, F.S., to change the name of the commission to the Florida Athletic

Commission.

The bill amends s. 548.043(3), F.S., to authorize the commission to establish by rule the need for
gloves, if any, in each pugilistic match. The bill also authorizes the commission to establish by
rule the weight of any gloves used in pugilistic matches, and deletes the requirement that the
gloves weigh between four to eight ounces each. The bill also deletes the requirement for all

participants in pugilistic matches to wear gloves.

The bill amends ss. 455.219, 548.002, 548.05, 548.071, and 548.077, F.S., to conform
references to the name of the commission.

Division of Alcoholic Beverages and Tobacco

Present Situation

The DABT is responsible for enforcing the Beverage Law and supervising the conduct,
management, and operation of the manufacturing, packaging, distribution, and sale of all
alcoholic beverages in Florida.*?

39 Section 548.002(2), F.S.

40 See DBPR, Florida State Boxing Commission Annual Report, Fiscal Year 2018-2019, at p. 2, available at:
http://www.myfloridalicense.com/dbpr/os/documents/Boxing18 19.pdf (last visited Jan. 24, 2020).

#1 The term “participant” means a professional competing in a boxing, kickboxing, or mixed martial arts match. See
S. 548.002, F.S., for the definitions of “participant,” “manager,” “second,” “judge,” “physician,” “matchmaker,” and
“promoter.” The terms “trainer,” “timekeeper,” “referee,” and “announcer” are not defined in ch. 548, F.S.

42 Section 548.043(3), F.S.

3 Section 561.02, F.S.
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License Application Process

Any person, before engaging in the business of manufacturing, bottling, distributing, selling, or
in any way dealing in alcoholic beverages, must file a sworn application in the format prescribed
by the DABT. The applicant must be a legal or business entity, person, or persons and must
include all persons, officers, shareholders, and directors of such legal or business entity that have
a direct or indirect interest in the business seeking to be licensed under this part. The format and
content of the application is determined by the DABT.*

Before any application is approved, the DABT may require an applicant, and any person or
persons interested directly or indirectly with the applicant in the business for which the license is
being sought, to file a set of fingerprints with the DABT on regular United States Department of
Justice forms.*®

All applications for alcoholic beverage licenses for consumption on the premises must be
accompanied by a certificate from DH&R, the Department of Agriculture and Consumer
Services, the Department of Health, the Agency for Health Care Administration, or the county
health department stating that the place of business where the business is to be conducted meets
all of the sanitary requirements of the state.*®

The application for an alcoholic beverage license must include a sketch of the licensed premises
over which the applicant must have some dominion and control.*” Current law does not require
an applicant for an alcoholic beverage license to submit proof of the applicant’s right of
occupancy for the entire premises sought to be licensed.

Current law does not require an alcoholic beverage licensee or an applicant for a license to
provide and maintain an electronic mail address for communications with the DABT.

Recordkeeping and Reporting Requirements

Each manufacturer, distributor, broker, sales agent, importer, and exporter must keep a complete

and accurate record and make reports to the DABT showing the amount of alcoholic beverages:*®

e Manufactured or sold within the state and to whom sold;

e Imported from beyond the limits of the state and to whom sold; and

e Exported beyond the limits of the state, to whom sold, the place where sold, and the address
of the person to whom sold.

Each manufacturer, distributor, broker, sales agent, and importer must send this full and
complete report to the DABT by the 10" day of each month for the previous calendar month.
The report must be made out in triplicate with two copies sent to the DABT and a third copy to

4 Section 561.17(1), F.S.

d.

46 1d.

47 Section 561.01(11), F.S., defining the term “licensed premises, and s. 565.03(2)(c), F.S., dealing with craft distilleries.
48 Section 561.55(1), F.S.
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be retained for the licensee’s record. Reports must be made on forms prepared and furnished by
DABT.#

Credit for the Sale of Liquor

A retail vendor must make a timely payment to a distributor of alcoholic beverages within 10
days after the calendar week in which the alcoholic beverages were purchased. When a vendor
does not make a timely payment, the distributor who made the sale must, within three days,
notify the DABT in writing that payment has not been made.*

The DABT must then give notice to the vendor that it has received a notice of payment
delinquency from a distributor. The vendor has five days after receipt of the notice to show cause
why further sales to the vendor should not be prohibited. The vendor may demand a hearing
before the DABT. The demand for a hearing must be delivered to the DABT in person or by mail
within those five days.>!

If a vendor does not demand a hearing, the DABT must declare in writing to the vendor and to
all manufacturers and distributors in Florida that all further sales to such vendor are prohibited
until the DABT certifies in writing that such vendor has fully paid for all liquors previously
purchased.>

Permit Carriers

Section 561.57(1), F.S., permits an alcoholic beverage vendor to make deliveries away from its
place of business for sales made at the licensed place of business. Deliveries made by a
manufacturer, distributor, or a vendor away from its place of business may only be made in
vehicles owned or leased by the licensee. By acceptance of an alcoholic beverage license and the
use of vehicles owned by or leased by the vendor, the vendor agrees the vehicle is subject to be
inspected and searched without a search warrant by employees of the division or law
enforcement officers to ascertain compliance with all provisions of the alcoholic beverage
laws.>

The term “permit carrier” is defined as a licensee authorized to make deliveries as provided in
s. 561.57, F.S.>* A permit is not required for licensees making a delivery of alcoholic beverages
under this section.

In 2015, the Legislature amended s. 561.57, F.S., to delete a requirement for a permit for each
vehicle used to deliver alcoholic beverages from a distributor’s place of business to the vendor’s
licensed premises or to an off-premises storage permitted by the DABT. The 2015 amendment to

49 Section 561.55(2), F.S.
%0 Section 561.42(3), F.S.
51 Section 561.42(4), F.S.
52 4.

%3 Section 561.57(2), F.S.
5 Section 561.01(20), F.S.
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s. 561.57, F.S., also removed a requirement for vendors to possess an invoice or sales ticket
during the transportation of alcoholic beverages.>®

Special Restaurant Licenses

Section 561.20(1), F.S., limits, by county, the number of alcoholic beverage licenses that may be
issued for the sale of distilled spirits, to one license per 7,500 residents within the county. These
limited alcoholic beverage licenses are known as “quota” licenses. The quota license is the only
alcoholic beverage license that is limited in number; all other types of alcoholic beverage
licenses are available without limitation, if certain conditions are met.

A “special license” is an exception to the quota licensing scheme to allow the sale of beer, wine,
and distilled spirits without a quota license and subject to conditions. One such special license is
a “special restaurant license,” (termed and SRX license) which applies to a food service
establishment that has 2,500 square feet, is equipped to serve 150 persons at one time, and
derives at least 51 percent of its gross food and beverage revenue from the sale of food and
nonalcoholic beverages. The DABT must perform an audit to confirm compliance with the food
and nonalcoholic beverage sales percentage requirements during the first 60-day operating
period and each 12-month operating period thereafter.>

If a special restaurant licensee fails to satisfy the percentage requirements for the sale of food and
nonalcoholic beverage, the license must be revoked or a pending license application must be
denied. A licensee whose license is revoked is ineligible to have an interest in a subsequent
application for a license for 120 days after the revocation or denial of a license application.®’

Effect of Proposed Changes

The bill deletes the definition for the term “permit carrier” in S. 561.01(20), F.S. The bill also
corrects cross-references in s. 561.20(2)(a), F.S., affected by the deletion of the definition of the
term “permit carrier.”

The bill amends the alcoholic beverage license application process in s. 561.17(1), F.S., to
require applicants to file fingerprints electronically through an approved electronic fingerprinting
vendor, or to use a form prescribed by the Florida Department of Law Enforcement. The bill
deletes the requirement that the fingerprints be submitted on regular United States Department of
Justice forms.

The bill amends s. 561.17(2), F.S., to require an applicant for any alcoholic beverage license to
provide proof of the applicant’s right of occupancy for the entire premises sought to be licensed.

The bill creates s. 561.17(5), F.S., to require any person or entity licensed or permitted by the
DABT to provide an electronic mail address to the DABT to function as the primary contact for
all communication by the DABT to the licensee or permittee. Under the bill, licensees and
permittees are responsible for maintaining accurate contact information with the DABT.

55 Chapter 2015-52, Laws of Fla.
% Section 561.20(2)(a)4., F.S.
57 Section 561.20(2)(a)4., F.S.
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The bill amends s. 561.20(2)(a)4., F.S., to revise the auditing timeframes for special restaurant
licensees. Under the bill, the DABT must perform the initial compliance audit within the first
120 days of operation, instead of within the first 60 days.

In addition, the bill revises the frequency of subsequent audits. Under the bill, the frequency of
compliance audits is determined by the percentage of the licensee’s gross revenue from the sale
of food and nonalcoholic beverages, as established by the licensee’s most recent audit. The bill
provides the following audit levels:

e Level 1 licensees, with 51 to 60 percent, will be audited every year;

e Level 2 licensees, with 61 to 75 percent, will be audited every two years;

e Level 3 licensees, with 76 to 90 percent, will be audited every three years; and

e Level 4 licensees, with 91 to 100 percent, will be audited every four years.

The bill amends s. 561.42(4), F.S., to require the DABT to give a retail vendor notice of a
payment delinquency via electronic mail. The bill deletes the requirement that the delinquency
notice must be a written notice. The bill also allows a vendor to send a demand for a hearing to
the DABT by electronic mail.

The bill amends s. 561.55(2), F.S., to delete the requirement that reports by a manufacturer,
distributor, broker, sales agent, and importer must be made out in triplicate. Under the bill, the
reports must be submitted to the DABT through the DABT’s electronic data submission system.

Condominiums

Present Situation

A condominium is a form of ownership of real property created pursuant to ch. 718, F.S., (the
Condominium Act) comprised of units which may be owned by one or more persons along with
an undivided right of access to common elements.*® A condominium is created by recording a
declaration of condominium in the public records of the county where the condominium is
located.>® All unit owners are members of the condominium association, an entity responsible for
the operation and maintenance of the common elements owned by the unit owners. The
condominium association is overseen by an elected board of directors, which enacts bylaws
which govern the administration of the association.

Division of Florida Condominiums, Timeshares, and Mobile Homes

The Division of Florida Condominiums, Timeshares, and Mobile Homes (FCTMH) within the
Department of Business the Professional Regulation (DBPR) administers the provisions of

chs. 718 and 719, F.S., for condominium and cooperative associations, respectively. The division
may investigate complaints and enforce compliance with chs. 718 and 719, F.S., with respect to
associations that are still under developer control.®° The division also has the authority to
investigate complaints against developers involving improper turnover or failure to transfer

%8 Section 718.103(11), F.S.
59 Section 718.104(2), F.S.
80 Sections 718.501(1) and 719.501(1), F.S.
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control to the association.®* After control of the condominium is transferred from the developer
to the unit owners, the division’s jurisdiction is limited to investigating complaints related to
financial issues, elections, and unit owner access to association records.®? For cooperatives, the
division’s jurisdiction extends to the development, construction, sale, lease, ownership,
operation, and management of residential cooperative units.%®

As part of the FCTMH’s authority to investigate complaints, the FCTMH may subpoena
witnesses, take sworn statements from witnesses, issue cease and desist orders, and impose civil
penalties against developers and associations.®

If the FCTMH has reasonable cause to believe that a violation of any provision of ch. 718, F.S.,
ch. 719, F.S., or a related rule has occurred, the division may institute enforcement proceedings
in its own name against any developer, bulk assignee, bulk buyer, association, officer, or
member of the board of administration, or its assignees or agents. The FCTMH may conduct an
investigation and issue an order to cease and desist from unlawful practices and to take
affirmative action to carry out the purpose of the applicable chapter. In addition, the division is
authorized to petition a court to appoint a receiver or conservator to implement a court order, or
to enforce of an injunction or temporary restraining order. The FCTMH may also impose civil
penalties.®

Annual Budget

Every condominium association must have an annual financial budget that sets forth the
proposed expenditure of funds for the maintenance, management, and operation of the
condominium association. The annual budget must include operating expenses for the coming
year and reserve accounts for capital expenditures and deferred maintenance. %

An association must hold a meeting to adopt a proposed budget. The association must provide
notice of the meeting and a copy of the proposed budget to the members of the association at
least 14 days before the meeting.” The proposed budget must be detailed, and, at a minimum,
include the condominium’s estimated revenues and expenses.® Current law does not define the
timing for adoption of the budget.

Board of Directors — Eligibility based on Payment of Monetary Obligations

A condominium association is overseen by an elected board of directors (termed a Board of
Administration). The board is responsible for managing the affairs of the association, has a
fiduciary relationship with the unit owners, has the responsibility to act with the highest degree

61 1d.

62 Section 718.501(1), F.S.

83 Section 719.501(1), F.S.

84 Sections 718.501(1) and 719.501(1), F.S.

8 1d.

8 Section 718.112(2)(f), F.S.

67 Section 718.112(2)(e)1., F.S.

88 Sections 718.112(2)(f) and 718.504(21), F.S.
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of good faith, and must place the interests of the unit owners above the personal interests of the
directors.5°

To become a board member, a person may be:

e Elected to the board by the members of the association;’® or

e Appointed to the board by the developer if the developer is still entitled to representation; or
by the board of directors if a vacancy on the board occurs between meetings.”

A condominium association’s bylaws establish the eligibility requirements to serve on the

association’s board of directors.’> However, current law also establishes minimum qualification

to serve on an association’s board of directors.” To serve as a director, a person may not:’*

e Be a co-owner of a unit with another director unless they own more than one unit or the
condominium association is made up of less than ten units;

e Be delinquent in the payment of any monetary obligation to the condominium association;

e Have been previously suspended or removed from a condominium association’s board of
directors or by the FCTMH; or

e Have been convicted of a felony, under certain circumstances.”

Chapter 718, F.S., does not define the terms “monetary obligation” or “delinquent.” According to
the DBPR, the defining the term “delinquent” would assist in the FCTMH’s investigation of
cases in which the unit owner alleges they were left off of an election ballot because of a
delinquent payment to the association.”® The DBPR also maintains that it is the practice of a
“controlling board of directors to issue fines to unit owners in an effort to limit the pool of
eligible candidates who can compete in an election.”’’

Condominium Ombudsman
Present Situation

The office of the ombudsman within the FCTMH is an attorney appointed by the Governor to be
a neutral resource for unit owners and condominium associations. The ombudsman is authorized
to prepare and issue reports and recommendations to the Governor, the division, and the
Legislature on any matter or subject within the jurisdiction of the division. In addition, the
ombudsman may make recommendations to the division for changes in rules and procedures for
the filing, investigation, and resolution of complaints.’®

8 Sections 718.103(4), 718.111, and 718.112, F.S.

70 Section 718.112(2)(d)4., F.S.

"1 Sections 617.0809 and 718.112(2)(d)9., F.S.

72 Section 718.112(2)(a), F.S.

3 Section 718.112(2)(d), F.S.

4 Sections 718.112(2)(d), F.S.

5 Section 718.111(1)(d), F.S.

76 See Department of Business and Professional Regulation, SB 912 Bill Analysis, p. 5 (Dec. 9, 2019) (on file with Senate
Committee on Innovation, Industry, and Technology).
7d.

78 Sections 718.5011 and 718.5012, F.S.
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The ombudsman also acts as a liaison among the division, unit owners, and condominium
associations and is responsible for developing policies and procedures to help affected parties
understand their rights and responsibilities.”

The ombudsman is required to maintain his or her principal office in Leon County.®

Effect of Proposed Changes

The bill amends s. 718.112(2)(d)2.F.S., to replace the term “monetary obligation” with the term
“assessment.” The bill also provides that a person is delinquent if a payment is not made by the
due date identified in the association’s declaration, articles of incorporation, or bylaws
(governing documents). If no due date is specifically identified in the governing documents, the
due date is the first day of the monthly or quarterly assessment period.

The bill amends s. 718.112(2)(f), F.S., to require a condominium association’s annual budget to
be proposed to unit owners and adopted by the board of directors no later than 30 days before the
beginning of the fiscal year. Under the bill, an association must also satisfy the 14-day notice
requirement in 718.112(2)(e)1., F.S., for any meeting at which a proposed annual budget of an
association will be considered by the board or unit owners.

The bill amends s. 718.501, F.S., to authorize the FCTMH to adopt rules regarding the
submission of a complaint against a condominium association.

The bill amends s. 718.5014, F.S., to delete the requirement that the condominium ombudsman
maintain his or her principal office in Leon County.

Effective Date

The bill has an effective date of July 1, 2020.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
7 d.

80 Section 718.5014, F.S.
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D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

According to the Department of Business and Professional Regulation (DBPR), the bill
may reduce license fees paid by food and lodging licensees during their first 12 months
of licensure. The division estimates licensees will save approximately $1.4 million in
Fiscal Year 2020-2021 by the elimination of the staggered and prorated renewal schedule
which would provide new licensees with a full year of licensure.

C. Government Sector Impact:

According to the DBPR, “tax revenue may be maximized by the required electronic
submission of tax reports” to the Division of Alcoholic Beverages and Tobacco.

For the Division of Hotels and Restaurants, the DBPR projects that the bill will reduce
the division’s revenue by approximately 3.9 percent for Fiscal Year 2020-2021.

VI. Technical Deficiencies:
None.
VII. Related Issues:

According to the Florida Department of Law enforcement, to facilitate state and natural criminal
history record checks the department recommended modifying the proposed language on lines
329-332 to read:

An applicant must submit a full set of fingerprints to the department or to
a vendor, entity, or agency authorized by s. 943.053(13), F.S. The
department, vendor, entity, or agency shall forward the fingerprints to the
Department of Law Enforcement for state processing and the Department
of Law Enforcement shall forward the fingerprints to the Federal Bureau
of Investigation for national processing.

Fees for the state and federal fingerprint processing shall be borne by the
applicant. The state cost for fingerprint processing shall be as provided in
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VIII.

s. 943.053(3)(e), F.S., for records provided to persons or entities other
than those specified as exceptions therein.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 210.09, 210.55,
509.241, 509.251, 548.003, 548.043, 561.01, 561.17, 561.20, 561.42, 561.55, 718.112, 718.501,
718.5014, 455.219, 548.002, 548.05, 548.071, and 548.077.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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1. EXECUTIVE SUMMARY

Alcoholic Beverages and Tobacco: The proposal requires Alcoholic Beverage and Tobacco licensees to submit
and maintain electronic mailing addresses. It requires vendors replying to the initial notice of delinquency to respond
via electronic mail and requires all monthly tax returns submitted for cigarettes, other tobacco products, and alcoholic
beverage products to be submitted to the division through the division's electronic data interchange system, currently
referred to as EDS. It authorizes the division to require alcoholic beverage applicants to submit fingerprints
electronically or on forms prescribed by FDLE. The bill requires all applications for any alcoholic beverage license to
be accompanied by proof of the applicant's right of occupancy for the entire premises sought to be licensed.

The proposal extends the initial timeframe or operating period during which a special food service establishment must
derive at least 51 percent of its gross food and beverage revenue from the sale of food and nonalcoholic beverages
and establishes subsequent audit frequencies based on the license holder’s performance in the immediately
preceding compliance audit.

Florida State Boxing Commission: The bill changes the name of the Florida State Boxing Commission to the
Florida Athletic Commission.

The bill amends statute to give the Commission discretion and flexibility to set the need for and size of gloves in each
match.

Division of Hotels and Restaurants: The bill removes language from s. 509.241(1), F.S., requiring a staggered
schedule of license renewals and removes language from s. 509.251, F.S., requiring full or half year licenses
depending on the date applied and the time until next renewal. This will simplify the division’s licensing processes by
allowing the division to set the expiration and renewal date for all new licenses to one full year from the issue date. By
effect, applicants will save money and avoid being charged for more license time than available based on their license
issuance date.

Division of Florida Condominiums, Timeshares and Mobile Homes:

The bill amends eligibility requirements for a board member regarding the payment of assessments and defines a
delinquency for payment of assessments regarding eligibility. The bill also defines parameters for proposing and
adopting an annual budget.

The proposal provides statutory authority to the division to adopt rules on the complaint process and the required form
for submitting complaints.

The bill amends the office location of the Condominium Ombudsman.

2. SUBSTANTIVE BILL ANALYSIS

PRESENT SITUATION:

Alcoholic Beverages and Tobacco: Section 210.09(2), F.S., authorizes the Division of Alcoholic Beverages and
Tobacco to prescribe and promulgate by rules and regulations, the records to be kept, and reports to be made to the
division by any manufacturer, importer, distributing agent, wholesale dealer, retail dealer, common carrier, or any
other person handling, transporting or possessing cigarettes for sale or distribution within the state as may be
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necessary to collect and properly distribute the taxes imposed by s. 210.02, F.S. All reports must be made on or
before the 10th day of the month following the month for which the report is made, unless the division by rule or
regulation prescribes that reports be made more often.

Section 210.55(1), F.S., requires distributors of other tobacco products, on or before the 10th of each month, to file a
return with the ABT showing the taxable price of each tobacco product brought or caused to be brought into this state
for sale, or made, manufactured, or fabricated in this state for sale in this state, during the preceding month. Every
taxpayer outside this state must file a return showing the quantity and taxable price of each tobacco product shipped
or transported to retailers in this state, to be sold by those retailers, during the preceding month. Returns must be
made upon forms furnished and prescribed by the division and contain any other information that the division requires.
In addition, each return must be accompanied by a remittance for the full tax liability shown.

Section 561.01, F.S., defines permit carrier to mean a licensee authorized to make alcoholic beverage deliveries as
provided in s. 561.57, F.S.

Section 561.17, F.S., relating to license and registration applications, requires any person, before engaging in the
business of manufacturing, bottling, distributing, selling, or in any way dealing in alcoholic beverages, to file, with the
district licensing personnel of the division in which the place of business for which a license is sought is located, a
sworn application in the format prescribed by the division. This section outlines various requirements for the
applications, including but not limited to:

¢ The mailing address for the business being licensed, but it does not currently require an electronic mailing
address;

o A set of fingerprints on regular United States Department of Justice forms for the applicant and for any person
or persons interested directly or indirectly with the applicant in the business for which the license is being
sought; and

o A certificate of the Division of Hotels and Restaurants of the Department of Business and Professional
Regulation, the Department of Agriculture and Consumer Services, the Department of Health, the Agency for
Health Care Administration, or the county health department that the place of business wherein the business
is to be conducted meets all of the sanitary requirements of the state.

e Section 561.20(2)(a)4, F.S., authorizes the issuance of an alcoholic beverage specialty license to a food
service establishment that has 2,500 square feet of service area, is equipped to serve meals to 150 persons
at one time, and derives at least 51 percent of its gross food and beverage revenue from the sale of food and
nonalcoholic beverages during the first 60-day operating period and each 12-month operating period
thereafter.

Section 561.55(2), F.S., requires each alcoholic beverage manufacturer, distributor, broker, sales agent, and importer
to make a full and complete report by the 10th day of each month for the previous calendar month. The report must be
made out in triplicate; two copies shall be sent to the division, and the third copy shall be retained for the
manufacturer’s, distributor’s, broker’s, sales agent’s, or importer’s record. Reports must be made on forms prepared
and furnished by the division.

Section 561.42, F.S., relating to Tied House Evil prohibitions, authorizes credit for the sale of liquors to be extended to
any vendor up to, but not including, the 10th day after the calendar week within which such sale was made. This
section outlines the procedures that must be followed when the credit extended to a vendor is not repaid by the 10th
day. After naotification by the distributor that the vendor has not repaid the credit, but before the division prohibits any
future sales to the delinquent vendor, this section requires the division, within two days after receipt of the non-
payment notice by the distributor, to give written notice to the vendor by mail of the receipt by the division of the
notification of delinquency and the vendor must be directed to make payment or, upon failure to do so, to show cause
before the division why further sales to such vendor should not be prohibited.

Florida State Boxing Commission: The current name is the Florida State Boxing Commission. Additionally, the
minimum size of gloves is presently fixed in statute.

Division of Hotels and Restaurants: Section 509.241(1), F.S., requires each public lodging and public food service
establishment under the division’s authority to obtain a license and requires the division to adopt rules establishing a
staggered schedule for license renewals. Under s. 509.241(1), F.S., the division adopted a rule establishing a
staggered schedule for license renewals. This divided the state of Florida into seven geographic districts with five
different renewal dates for Food and Lodging licenses (two districts share a renewal date).

Section 509.251, F.S., sets directives on the division’s license fee schedule such as additional fees due, late fees and
a maximum license fee limit. Under s. 509.251, F.S., the division adopted a fee schedule for licensees. The fee
required for a new license depends on the date applied and the time until next renewal. This is defined and prorated
in statute to either a full year fee, half year fee, or in some cases, both a full and half year fee.
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The result is a complex licensing structure and inequitable costs for licensure. Businesses opening on the same day
in different parts of the state will pay different fees and their licenses will expire at different times. As a result, license
fees are unnecessarily complex and new licensees are frequently charged for more license time than they receive.

Division of Florida Condominiums, Timeshares and Mobile Homes: Currently, unit owner fines implemented by
the association are considered part of the monetary obligation due to the association. A person who is delinquent in
the payment of any monetary obligation due to the association, is not eligible to be a candidate for board membership
and may not be listed on the ballot.

Chapter 718, F.S., does not currently define "delinquency" as it relates to unit owners' payment of assessments to the
association and there is currently no timeline for proposing and adopting a budget other than annually.

Chapter 718, F.S., does not currently define a method for accepting complaints.

Currently the Office of the Condominium Ombudsman is required to be located in Leon County or at a location
convenient to the offices of the division, if no suitable space is available

2. EFFECT OF THE BILL:
Alcoholic Beverages and Tobacco:
The proposed legislation creates s. 561.17(5), F.S., requiring:

e Any person or entity licensed or permitted by the Division of Alcoholic Beverages and Tobacco to provide an
electronic mailing address to the division to function as the primary contact for all communication by the
division to the licensee or permittees; and

e Licensees and permittees to be responsible for maintaining accurate contact information on file with the
division.

Further, the proposed legislation amends s. 561.42(4), F.S., to require the Division to provide notice required by the
section via electronic mail, and creates an option for vendors to request a hearing pursuant to this section via
electronic mail.

Operational Impact — The Bureaus of Licensing and Enforcement may be tasked with bringing licensees and
permittees into compliance with the requirement for providing and maintaining accurate contact information.
Anticipated benefits include ease of communication with licensees and permittees and less cost for postage.

The proposal requires all monthly tax returns submitted for cigarettes, other tobacco products, and alcoholic beverage
products to be submitted to the division through the division's electronic data interchange system, currently referred to
as EDS. In addition, the proposal deletes current language requiring alcoholic beverage tax returns to be completed
in triplicate.

Operational Impact — The proposed language mandating the electronic reporting of monthly tax returns will prevent
unnecessary mathematical errors and other reporting errors, and will also reduce or remove opportunities for
underreporting taxes due or claiming excess refunds from the division, ensuring the proper and timely collection of
revenue due to the state. Further, the proposed changes will simplify the process for obtaining evidence required to
open and/or support late tax reporting and payments.

The proposal authorizes the division to require alcoholic beverage applicants to submit fingerprints electronically
through an approved electronic fingerprinting vendor or on forms prescribed by the Florida Department of Law
Enforcement prior to approval of the application. In addition, all applications for any alcoholic beverage license are
required to be accompanied by proof of the applicant's right of occupancy for the entire premises sought to be
licensed.

Operational Impact — This clarifies and streamlines procedure for performing background checks through the use of
fingerprints by allowing the division to use FDLE approved forms rather than federally approved forms that may be
inconsistent with Florida practices, and by allowing for the use of electronic fingerprinting vendors rather than
requiring everyone use paper and ink based fingerprinting cards.

Further, by mandating that proof of occupancy is required with all license application, rather than simply relying on
implication in statute that such documentation is required, the statutory requirements for application are clarified and
guestions or concerns centering around whether a particular entity is authorized to sell or serve alcoholic beverages
or tobacco products at a location sought to be licensed can be more easily answered at the application stage pursuant
to the proposed language.
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The proposal deletes s. 561.01(20), F.S., which defines permit carrier to be a licensee authorized to mail deliveries as
provided in s. 561.57, F.S. The removal of an unnecessary definition cleans up the Beverage Law's text.

The proposal expands the audit timeframes that a food service establishment must derive at least 51 percent of its
gross food and beverage revenue from the sale of food and nonalcoholic beverages, as follows:

e Afirst audit conducted following the first 120-day operating period, as opposed to the current 60-day
operating period; and
e A second audit performed on the following 12-month operating period.

Instead of audits performed on each 12 month operating periods thereafter, subsequent audit timeframes will be
based upon the audit percentage established by the most recent audit and conducted on a staggered scale as

follows:
e Level 1, 51 to 60 percent, every year;
e Level 2, 61 to 75 percent, every 2 years;
e Level 3, 76 to 90 percent, every 3 years; and
e Level 4,91 to 100 percent, every 4 years.

Operational Impact - The auditing schedule allows the division to better focus the Bureau of Auditing’s resources
towards licensees that are more likely to violate the revenue percentage requirement, and to remove unnecessary
regulatory burdens on those entities that are unlikely to be in violation of the statutory requirements.

Florida State Boxing Commission:

The name change to the Florida Athletic Commission recognizes that the commission sanctions more than just boxing
matches. The new name is inclusive of all forms of combat sports regulated by the Commission and aligns with the
official name established for comparable regulatory bodies of 34 other states.

The bill gives the commission rulemaking authority to establish glove requirements and glove weight specifications.
The authority to set these requirements by rule affords the commission flexibility in an ever-evolving market for these
sports to adapt glove sizes while still maintaining the highest safety standards.

The bill also amends s. 455.219, F.S., to make conforming changes by changing the reference to the Florida Boxing
Commission to the Florida Athletic Commission.

Division of Hotels and Restaurants: The bill will set each new division license to expire and renew one year after
the open date. This would only apply to new license applications processed after implementation of this initiative. The
bill is not retroactive, thus, existing licenses will retain their current renewal dates. The benefits of this are two-fold:
first, it simplifies the division’s licensing structure, thereby reducing escalations, refunds, deficiencies, customer
contact, and labor hours. Second, simplifying the fee structure benefits the division’s licensees by reducing the costs
of the license over twelve months and decreasing the number of application delays (incorrect fees are one of the
common issues that prevent approval of applications), thereby helping to ensure Florida businesses open on
schedule with lower fees paid during the critical first year of operation.

Division of Florida Condominiums, Timeshares and Mobile Homes:

The bill removes “monetary obligation” from consideration of eligibility to run for election to the board of directors in a
condominium association and replaces it with “assessment.” This change would remove the ability of a controlling
board of directors to issue fines to unit owners in an effort to limit the pool of eligible candidates who can compete in
an election.

Defining the term "delinquency" would assist investigation of cases where a unit owner alleges that they were
improperly left off the election ballot or improperly prohibited from running for the board due to a delinquent
payment(s) to the association.

Currently, s. 718.112 F.S., requires the association to propose the annual budget but does not define the timing to
adopt an operating budget. The bill provides a requirement to propose and adopt a budget by a date certain which
allows the association to review expenses and provide guidance and transparency to unit owners. This may also
assist with reducing the need to issue special assessments as the association is better equipped to address the need
for increased assessments for anticipated expenses.

The bill provides authority to the division to adopt rules regarding the submission of complaints. Adopting rules
regarding the complaint form and process would allow the division to utilize an efficient method of accepting
complaints along with an online method.
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The bill amends the office location requirement of the Condominium Ombudsman. Currently, it is to be located in
Leon County and this change allows the location of the ombudsman to be located in south Florida as this area has the
highest concentration of condominium unit owners with issues regarding their associations.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,

5.

ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES?

YX NO

If yes, explain:

Division of Hotels and Restaurants: Section 3 of the bill allows the division
to adopt rules establishing procedures for license issuance and renewals.
Division of Condominiums, Timeshares and Mobile Homes: Allows rule
development for accepting complaints.

Is the change consistent
with the agency’s core
mission?

YX NO

Rule(s) impacted (provide
references to F.A.C., etc.):

Division of Hotels and Restaurants: Rule 61C-1.008, F.A.C.

Division of Condominiums, Timeshares and Mobile Homes: Rules 61B-
20.004, F.A.C. and 61B-21.001, F.A.C.

WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary
of position:

Division of Alcoholic Beverages and Tobacco: To date, the division has not
been contacted by proponents of the legislation with any stated positions.
Division of Hotels and Restaurants: To date, the division has not been
contacted by proponents of the legislation with any stated positions.

Division of Condominiums, Timeshares and Mobile Homes: To date, the
division has not been contacted by proponents of the legislation with any
stated positions.

Florida State Boxing Commission: To date, the division has not been
contacted by proponents of the legislation with any stated positions.

Opponents and summary of
position:

Division of Alcoholic Beverages and Tobacco: To date, the division has not
been contacted by opponents of the legislation with any stated positions.
Division of Hotels and Restaurants: To date, the division has not been
contacted by opponents of the legislation with any stated positions.

Division of Condominiums, Timeshares and Mobile Homes: To date, the
division has not been contacted by opponents of the legislation with any stated
positions.

Florida State Boxing Commission: To date, the division has not been
contacted by opponents of the legislation with any stated positions.

ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THIS BILL?

YO NX

If yes, provide a
description:

N/A

Date Due:

N/A

Bill Section Number(s):

N/A
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6. ARE THERE ANY NEW GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK
FORCES, COUNCILS, COMMISSIONS, ETC. REQUIRED BY THIS BILL? YO NX
Board: N/A
Board Purpose: N/A
Who Appoints: N/A
Changes: N/A
Bill Section Number(s): N/A
FISCAL ANALYSIS
1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? YO NX
Revenues: None anticipated.
Expenditures: None anticipated.
Does the legislation No

increase local taxes or
fees? If yes, explain.

If yes, does the legislation N/A
provide for a local
referendum or local
governing body public vote
prior to implementation of
the tax or fee increase?

2. DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT? YX NO

Revenues: Division of Alcoholic Beverages and Tobacco: Tax revenue may be
maximized by the required electronic submission of tax reports.

Division of Hotels and Restaurants: Based on internal projections for FY 20-
21, the bill would reduce the division’s revenue by approximately 3.9%.

Expenditures: Division of Alcoholic Beverages and Tobacco: None anticipated.

Does the legislation contain | No
a State Government
appropriation?

If yes, was this N/A
appropriated last year?

3. DOES THE BILL HAVE A FISCAL IMPACT TO THE PRIVATE SECTOR? YO NO
Revenues: Division of Alcoholic Beverages and Tobacco: None anticipated.
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Expenditures:

Division of Alcoholic Beverages and Tobacco: None anticipated.

Division of Hotels and Restaurants: The bill will generally reduce license
fees paid by food and lodging licensees during their first 12 months of
licensure. The division estimates licensees will save about $1.4 million in FY
2020-21.

Other:

Division of Alcoholic Beverages and Tobacco: N/A

4, DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES? YO NO

If yes, explain impact.

Division of Alcoholic Beverages and Tobacco: No

Division of Hotels and Restaurants: The bill will generally reduce license
fees paid by food and lodging licensees during their first 12 months of
licensure. The division estimates licensees will save about $1.4 million in
FY2020-21. The decrease comes from eliminating the staggered schedule and
outdated prorating system which in turn provides new licensees with a full year
of licensure.

Bill Section Number:

Division of Alcoholic Beverages and Tobacco: N/A
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TECHNOLOGY IMPACT

1.

DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (L.E. IT SUPPORT, LICENSING
SOFTWARE, DATA STORAGE, ETC.)? YO NOI

If yes, describe the
anticipated impact to the
agency including any fiscal
impact.

Division of Alcoholic Beverages and Tobacco: If the division requires
additional allegation/violation codes to enforce the email requirement,
modifications will need to be made to Versa: Regulation. Additionally, the
Electronic Data Submission (EDS) system may need to be modified to
implement changes to the audit frequency requirements and create SFS audit
reports.

Changes to Versa: Regulation (VR) — 4 hours
Changes to EDS — 70 hours
These modifications can be made with existing resources.

Florida State Boxing Commission:

In order to modify technology resources to recognize the change of name to
the Florida Athletic Commission, the department will require a minimum effort
to:

. Modify portal — 20 hours

. Modify Versa: Regulation configuration — 16 hours

. Modify Versa: Regulation correspondence — 5 hours
. Madify license print — 16 hours

. Record and implement new IVR voice files — 20 hours
. Modify OnBase current routing queues — 8 hours

. Modify GovQA public record tracking — 2 hours

. Modify E-mail distribution lists — 4 hours

. Modify RemedyForce application — 4 hours

. Modify Business Objects folders — 16 hours

. Modify Intranet and Internet site — 10 hours

. Modify letterhead templates — 8 hours

These modifications can be made with existing resources.

Division of Condominiums, Timeshares and Mobile Homes: Assuming the
division adopts a rule requiring creation of a customized online complaint form,
modifications to Versa: Online, Versa: Regulation and OnBase document
management system routing will be required.

Changes to Versa: Online (VO) — 80 hours

Changes to Versa: Regulation (VR) — 40 hours

Changes to OnBase — 16 hours

These modifications can be made with existing resources.

Division of Hotels and Restaurants: Transition from the current staggered
license renewal schedule to a straight annual renewal for new licensees will
require modification of Versa: Regulation configuration for thirteen (13) license
types and 38 transactions.




2020 Agency Bill Analysis

Currently, the division’s schedule requires opening of renewal transactions and
creation of renewal notifications five times per year, approximately 60 days
before the renewal date, with application of late fees according to the same
schedule at the time of delinquency. The Division of Hotels and Restaurants
will need to clarify the frequency of these activities for the annual renewal
schedule. If renewal transactions will need to be opened monthly, this will
increase transaction and notification from five times per year to twelve times
per year. If the division wants to run renewals daily as indicated in the
Additional Comments, further coordination with the Department of Revenue
will be necessary. If the division wants to apply late fees more frequently, it
may be necessary to create a batch job that automatically applies late fees.
These issues will not be impactful until the following annual renewal cycle
starting in July 2021.

Changes to Versa: Regulation — 300 hours
These modifications can be made with existing resources.

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC.)? YO NX
If yes, describe the None anticipated.

anticipated impact including
any fiscal impact.

ADDITIONAL COMMENTS

Division of Alcoholic Beverages and Tobacco: The proposal requires each manufacturer, distributor, broker,
"supplier", sales agent, and importer shall make a full and complete report by the 10th day of each month for the previous
calendar month and submitted to the division through the division’s electronic data submission system.

The requirement for electronic filing will streamline the reporting process for both licensee and division. The data entered
will have been curated by the licensee, resulting in a reduction of possible data entry errors. The requirement will also result
in reduction in costs related to paper reporting such as postage, document storage, and destruction.

The electronic data submission system is operational outside of normal business hours giving the licensee extra time and
flexibility to meet the reporting deadline.

The data submitted is housed in one system that feeds the reported information directly into the audit module, streamlining
the document and data gathering process necessary for conducting audits.

The proposal expands the audit timeframes that a food service establishment must derive at least 51 percent of its gross
food and beverage revenue from the sale of food and nonalcoholic beverages, as follows:

. A first audit conducted following the first 120-day operating period, as opposed to the current 60-day operating
period; and
. A second audit performed on the following 12-month operating period.

Instead of audits performed on each 12 month operating periods thereafter, subsequent audit timeframes will be based
upon the audit percentage established by the most recent audit and conducted on a staggered scale as follows:
. Level 1, 51 to 60 percent, every year;

. Level 2, 61 to 75 percent, every 2 years;
. Level 3, 76 to 90 percent, every 3 years; and
. Level 4, 91 to 100 percent, every 4 years.

The expanded audit timeframes will result in less burdensome regulation on compliant licensees and will help direct the
division's auditing resources to more substantial areas of non-compliance.
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Division of Hotels and Restaurants: Division license renewals are currently run in batches by the Division of
Technology. If the bill is implemented, the division would require assistance from the Division of Technology in running
and printing renewals on a daily basis as needed.

Division of Condominiums, Timeshares and Mobile Homes: No additional comments

OGC Rules: Section 2 of the bill replaces the term “return” with “full and complete report,” however, the statutory title has
not been revised to reflect such change.

Division of Professions: No additional comments.

Division of Service Operations: The impact to Intake Services will be minimal and can be handled with existing
resources; however the impact to the Call Center is indeterminate because they may see an increase in calls received.

LEGAL - GENERAL COUNSEL’S OFFICE REVIEW

Issues/concerns/comments: | No additional comment.

11
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A bill to be entitled
An act relating to the Department of Business and
Professional Regulation; amending s. 210.09, F.S.;
requiring that certain reports relating to the
transportation or possession of cigarettes be filed
with the Division of Alcoholic Beverages and Tobacco
through the division’s electronic data submission
system; amending s. 210.55, F.S.; requiring that
certain entities file reports, rather than returns,
relating to tobacco products with the division;
providing requirements for such reports; amending s.
509.241, F.S.; revising rulemaking requirements
relating to public lodging and food service licenses;
amending s. 509.251, F.S.; deleting provisions
relating to fee schedule requirements; specifying that
all fees are payable in full upon submission of an
application for a public lodging establishment license
or a public food service license; amending s. 548.003,
F.S.; renaming the Florida State Boxing Commission as
the Florida Athletic Commission; amending s. 548.043,
F.S.; revising rulemaking requirements for the
commission relating to gloves; amending s. 561.01,
F.S.; deleting the definition of the term “permit
carrier”; amending s. 561.17, F.S.; revising a
requirement related to the filing of fingerprints with
the division; requiring that applications be
accompanied by certain information relating to right
of occupancy; providing requirements relating to

contact information for licensees and permittees;
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amending s. 561.20, F.S.; conforming cross-references;
revising requirements for issuing special licenses to
certain food service establishments; amending s.
561.42, F.S.; requiring the division, and authorizing
vendors, to use electronic mail to give certain
notice; amending s. 561.55, F.S.; revising
requirements for reports relating to alcoholic
beverages; amending s. 718.112, F.S.; providing the
circumstances under which a person is delinquent in
the payment of an assessment in the context of
eligibility for membership on certain condominium
boards; requiring that an annual budget be proposed to
unit owners and adopted by the board before a
specified time; amending s. 718.501, F.S.; authorizing
the Division of Florida Condominiums, Timeshares, and
Mobile Homes to adopt rules regarding the submission
of complaints against a condominium association;
amending s. 718.5014, F.S.; revising the location
requirements for the principal office of the
condominium ombudsman; amending ss. 455.219, 548.002,
548.05, 548.071, and 548.077, F.S.; conforming
provisions to changes made by the act; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 210.09, Florida

Statutes, is amended to read:

210.09 Records to be kept; reports to be made;
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examination.—

(2) The division is authorized to prescribe and promulgate
by rules and regulations, which shall have the force and effect
of the law, such records to be kept and reports to be made to
the division by any manufacturer, importer, distributing agent,
wholesale dealer, retail dealer, common carrier, or any other
person handling, transporting or possessing cigarettes for sale
or distribution within the state as may be necessary to collect
and properly distribute the taxes imposed by s. 210.02. All
reports shall be made on or before the 10th day of the month
following the month for which the report is made, unless the
division by rule or regulation shall prescribe that reports be

made more often. All reports shall be filed with the division

through the division’s electronic data submission system.

Section 2. Subsection (1) of section 210.55, Florida
Statutes, is amended to read:

210.55 Distributors; monthly returns.—

(1) On or before the 10th of each month, every taxpayer
with a place of business in this state shall file a full and

complete report ¥etuwrm with the division showing the tobacco

products taxabteprice—-of—ecach tobaceco—produwet brought or caused

to be brought into this state for sale, or made, manufactured,
or fabricated in this state for sale in this state, during the
preceding month. Every taxpayer outside this state shall file a

full and complete report with the division through the

division’s electronic data submission system ¥etwrrn showing the

quantity and taxable price of each tobacco product shipped or
transported to retailers in this state, to be sold by those

retailers, during the preceding month. Reports must Returns
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88| shatd be made upon forms furnished and prescribed by the

89| division and must shaltd contain any other information that the

90| division requires. Each report must retwrarshaltlt be accompanied

91| by a remittance for the full tax liability shown and be filed

92| with the division through the division’s electronic data

93 submission system.

94 Section 3. Subsection (1) of section 509.241, Florida
95 Statutes, i1s amended to read:

96 509.241 Licenses required; exceptions.—

97 (1) LICENSES; ANNUAL RENEWALS.—Each public lodging

98| establishment and public food service establishment shall obtain
99 a license from the division. Such license may not be transferred
100 from one place or individual to another. It shall be a
101| misdemeanor of the second degree, punishable as provided in s.
102 775.082 or s. 775.083, for such an establishment to operate
103| without a license. Local law enforcement shall provide immediate
104 assistance in pursuing an illegally operating establishment. The
105 division may refuse a license, or a renewal thereof, to any
106| establishment that is not constructed and maintained in
107 accordance with law and with the rules of the division. The
108 division may refuse to issue a license, or a renewal thereof, to
109| any establishment an operator of which, within the preceding 5
110 years, has been adjudicated guilty of, or has forfeited a bond
111 when charged with, any crime reflecting on professional
112 character, including soliciting for prostitution, pandering,
113 letting premises for prostitution, keeping a disorderly place,
114 or illegally dealing in controlled substances as defined in

115 chapter 893, whether in this state or in any other jurisdiction

116 within the United States, or has had a license denied, revoked,
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or suspended pursuant to s. 429.14. Licenses shall be renewed

annually, and the division shall adopt rules a—¥uwlte establishing

procedures a——staggered—sechedulte for license issuance and

renewals. If any license expires while administrative charges

are pending against the license, the proceedings against the
license shall continue to conclusion as i1f the license were
still in effect.

and (2) of section 509.251,

Section 4. Subsections (1)

Florida Statutes, are amended to read:
509.251 License fees.—

(1) The division shall adopt, by rule, a schedule of fees
to be paid by each public lodging establishment as a
prerequisite to issuance or renewal of a license. Such fees
shall be based on the number of rental units in the
establishment. The aggregate fee per establishment charged any
public lodging establishment may not exceed $1,000; the

and (b)

however,
fees described in paragraphs (a) may not be included as
part of the aggregate fee subject to this cap. Vacation rental
units or timeshare projects within separate buildings or at

separate locations but managed by one licensed agent may be

combined in a single license application, and the division shall
charge a license fee as if all units in the application are in a

o
TIIT

r
T

q

single licensed establishment. The—fee—schedualte—shall—=xe

%
[«
I__I

ore—suveh—perieods The fee schedule shall

include fees collected for the purpose of funding the

Page 5 of 39

words underlined are additions.




146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

Florida Senate - 2020 SB 912

36-00914A-20 2020912
Hospitality Education Program, pursuant to s. 509.302. All fees+

whieh are payable in full for each application at the time

regardless—of—when the application is submitted.

(a) Upon making initial application or an application for
change of ownership, the applicant shall pay to the division a
fee as prescribed by rule, not to exceed $50, in addition to any
other fees required by law, which shall cover all costs
associated with initiating regulation of the establishment.

(b) A license renewal filed with the division after the
expiration date shall be accompanied by a delinquent fee as
prescribed by rule, not to exceed $50, in addition to the
renewal fee and any other fees required by law.

(2) The division shall adopt, by rule, a schedule of fees
to be paid by each public food service establishment as a
prerequisite to issuance or renewal of a license. The fee
schedule shall prescribe a basic fee and additional fees based
on seating capacity and services offered. The aggregate fee per
establishment charged any public food service establishment may
not exceed $400; however, the fees described in paragraphs (a)
and (b) may not be included as part of the aggregate fee subject

to this cap. FThe—fee——scheduleshall reguirean—establishment
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peried- The fee schedule shall include fees collected for the
purpose of funding the Hospitality Education Program, pursuant
to s. 509.302. All feesy—whieh are payable in full for each

application at the time regardtess—ef—when the application is
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175 submitted.
176 (a) Upon making initial application or an application for
177| change of ownership, the applicant shall pay to the division a
178 fee as prescribed by rule, not to exceed $50, in addition to any
179| other fees required by law, which shall cover all costs
180 associated with initiating regulation of the establishment.
181 (b) A license renewal filed with the division after the
182 expiration date shall be accompanied by a delinquent fee as
183 prescribed by rule, not to exceed $50, in addition to the

184 renewal fee and any other fees required by law.

185 Section 5. Section 548.003, Florida Statutes, 1s amended to
186 read:

187 548.003 Florida Athletic StateBeoxing Commission.—

188 (1) The Florida Athletic StatePResxing Commission is created

189 and is assigned to the Department of Business and Professional
190 Regulation for administrative and fiscal accountability purposes
191 only. The Flerida—State Besxing commission shall consist of five
192| members appointed by the Governor, subject to confirmation by
193 the Senate. One member must be a physician licensed pursuant to
194 chapter 458 or chapter 459, who must maintain an unencumbered
195 license in good standing, and who must, at the time of her or
196| his appointment, have practiced medicine for at least 5 years.
197| Upon the expiration of the term of a commissioner, the Governor
198 shall appoint a successor to serve for a 4-year term. A

199 commissioner whose term has expired shall continue to serve on
200 the commission until such time as a replacement is appointed. If
201 a vacancy on the commission occurs prior to the expiration of

202 the term, it shall be filled for the unexpired portion of the

203 term in the same manner as the original appointment.
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204 (2) The Fleorida—State Bexing commission, as created by
205 subsection (1), shall administer the provisions of this chapter.
206| The commission has authority to adopt rules pursuant to ss.
207 120.536(1) and 120.54 to implement the provisions of this
208 chapter and to implement each of the duties and responsibilities
209 conferred upon the commission, including, but not limited to:
210 (a) Development of an ethical code of conduct for
211 commissioners, commission staff, and commission officials.
212 (b) Facility and safety requirements relating to the ring,
213 floor plan and apron seating, emergency medical equipment and
214 services, and other equipment and services necessary for the
215 conduct of a program of matches.
216 (c) Requirements regarding a participant’s apparel,
217 bandages, handwraps, gloves, mouthpiece, and appearance during a
218 match.
219 (d) Requirements relating to a manager’s participation,
220| presence, and conduct during a match.
221 (e) Duties and responsibilities of all licensees under this

2272 chapter.

223 (f) Procedures for hearings and resolution of disputes.
224 (g) Qualifications for appointment of referees and judges.
225 (h) Qualifications for and appointment of chief inspectors

226| and inspectors and duties and responsibilities of chief

227 inspectors and inspectors with respect to oversight and

228 coordination of activities for each program of matches regulated
229| under this chapter.

230 (1) Designation and duties of a knockdown timekeeper.

231 (J) Setting fee and reimbursement schedules for referees

232 and other officials appointed by the commission or the
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233 representative of the commission.
234 (k) Establishment of criteria for approval, disapproval,
235 suspension of approval, and revocation of approval of amateur
236| sanctioning organizations for amateur boxing, kickboxing, and
237 mixed martial arts held in this state, including, but not
238 limited to, the health and safety standards the organizations
239 use before, during, and after the matches to ensure the health,
240 safety, and well-being of the amateurs participating in the
241| matches, including the qualifications and numbers of health care
242 | personnel required to be present, the qualifications required
243 for referees, and other requirements relating to the health,
244 safety, and well-being of the amateurs participating in the
245 matches. The commission may adopt by rule, or incorporate by
246 reference into rule, the health and safety standards of USA
247 Boxing as the minimum health and safety standards for an amateur
248| boxing sanctioning organization, the health and safety standards
249 of the International Sport Kickboxing Association as the minimum
2501 health and safety standards for an amateur kickboxing
251 sanctioning organization, and the minimum health and safety
252 standards for an amateur mixed martial arts sanctioning
253| organization. The commission shall review its rules for
254 necessary revision at least every 2 years and may adopt by rule,
255| or incorporate by reference into rule, the then-existing current
256| health and safety standards of USA Boxing and the International
257 Sport Kickboxing Association. The commission may adopt emergency
258 rules to administer this paragraph.
259 (3) The commission shall maintain an office in Tallahassee.

260| At the first meeting of the commission after June 1 of each

261 year, the commission shall select a chair and a vice chair from
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among its membership. Three members shall constitute a quorum
and the concurrence of at least three members is necessary for
official commission action.

(4) Three consecutive unexcused absences or absences
constituting 50 percent or more of the commission’s meetings
within any 12-month period shall cause the commission membership
of the member in question to become void, and the position shall
be considered vacant. The commission shall, by rule, define
unexcused absences.

(5) Each commission member shall be accountable to the
Governor for the proper performance of duties as a member of the
commission. The Governor shall cause to be investigated any
complaint or unfavorable report received by the Governor or the
department concerning an action of the commission or any member
and shall take appropriate action thereon. The Governor may
remove from office any member for malfeasance, unethical
conduct, misfeasance, neglect of duty, incompetence, permanent
inability to perform official duties, or pleading guilty or nolo
contendere to or being found guilty of a felony.

(6) Each member of the commission shall be compensated at
the rate of $50 for each day she or he attends a commission
meeting and shall be reimbursed for other expenses as provided
in s. 112.061.

(7) The commission shall be authorized to join and
participate in the activities of the Association of Boxing
Commissions (ABC).

(8) The department shall provide all legal and
investigative services necessary to implement this chapter. The

department may adopt rules as provided in ss. 120.536(1) and
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120.54 to carry out its duties under this chapter.

Section 6. Subsection (3) of section 548.043, Florida
Statutes, 1s amended to read:

548.043 Weights and classes, limitations; gloves.—

(3) The commission shall establish by rule the need for

gloves, 1f any, and the weight of any such gloves to be used in

each pugilistic match the appreopricte—weightof gloves+teobe
K
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weitghing—4—to—8—-eunces—eaeh. Participants shall wear such
protective devices as the commission deems necessary.

Section 7. Subsection (20) of section 561.01, Florida
Statutes, is amended to read:

561.01 Definitions.—As used in the Beverage Law:
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Section 8. Subsections (1) and (2) of section 561.17,
Florida Statutes, are amended, and subsection (5) i1s added to
that section, to read:

561.17 License and registration applications; approved
person.—

(1) Any person, before engaging in the business of
manufacturing, bottling, distributing, selling, or in any way
dealing in alcoholic beverages, shall file, with the district
licensing personnel of the district of the division in which the
place of business for which a license is sought is located, a
sworn application in the format prescribed by the division. The

applicant must be a legal or business entity, person, or persons
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and must include all persons, officers, shareholders, and
directors of such legal or business entity that have a direct or
indirect interest in the business seeking to be licensed under
this part. However, the applicant does not include any person
that derives revenue from the license solely through a
contractual relationship with the licensee, the substance of
which contractual relationship is not related to the control of
the sale of alcoholic beverages. Before any application is
approved, the division may require the applicant to file a set

of fingerprints electronically through an approved electronic

fingerprinting vendor or on regutarUnitedStates Department—of

Jastiee forms prescribed by the Florida Department of Law

Enforcement for herself or himself and for any person or persons

interested directly or indirectly with the applicant in the
business for which the license is being sought, when required by
the division. If the applicant or any person who is interested
with the applicant either directly or indirectly in the business
or who has a security interest in the license being sought or
has a right to a percentage payment from the proceeds of the
business, either by lease or otherwise, is not qualified, the
division shall deny the application. However, any company
regularly traded on a national securities exchange and not over
the counter; any insurer, as defined in the Florida Insurance
Code; or any bank or savings and loan association chartered by
this state, another state, or the United States which has an
interest, directly or indirectly, in an alcoholic beverage
license is not required to obtain the division’s approval of its
officers, directors, or stockholders or any change of such

positions or interests. A shopping center with five or more
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349 stores, one or more of which has an alcoholic beverage license
350 and is required under a lease common to all shopping center
351 tenants to pay no more than 10 percent of the gross proceeds of
352| the business holding the license to the shopping center, is not
353| considered as having an interest, directly or indirectly, in the
354 license. A performing arts center, as defined in s. 561.01,
355| which has an interest, directly or indirectly, in an alcoholic
356| beverage license is not required to obtain division approval of
357| its wvolunteer officers or directors or of any change in such

358| positions or interests.

359 (2) All applications for any alcoholic beverage license

360| must be accompanied by proof of the applicant’s right of

361 occupancy for the entire premises sought to be licensed. All

362 applications for alcoholic beverage licenses for consumption on
363 the premises shall be accompanied by a certificate of the

364 Division of Hotels and Restaurants of the Department of Business
365| and Professional Regulation, the Department of Agriculture and
366| Consumer Services, the Department of Health, the Agency for

367 Health Care Administration, or the county health department that
368 the place of business wherein the business is to be conducted
369 meets all of the sanitary requirements of the state.

370 (5) Any person or entity licensed or permitted by the

371| division must provide an electronic mail address to the division

372 to function as the primary contact for all communication by the

373 division to the licensee or permittees. Licensees and permittees

374 are responsible for maintaining accurate contact information on

375 file with the division.

376 Section 9. Paragraph (a) of subsection (2) of section

377 561.20, Florida Statutes, is amended to read:
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561.20 Limitation upon number of licenses issued.—

(2) (a) The limitation of the number of licenses as provided
in this section does not prohibit the issuance of a special
license to:

1. Any bona fide hotel, motel, or motor court of not fewer
than 80 guest rooms in any county having a population of less
than 50,000 residents, and of not fewer than 100 guest rooms in
any county having a population of 50,000 residents or greater;
or any bona fide hotel or motel located in a historic structure,

as defined in s. 561.01(20) s+—56+-0642+)r, with fewer than 100

A~

guest rooms which derives at least 51 percent of its gross
revenue from the rental of hotel or motel rooms, which is
licensed as a public lodging establishment by the Division of
Hotels and Restaurants; provided, however, that a bona fide
hotel or motel with no fewer than 10 and no more than 25 guest

rooms which is a historic structure, as defined in s. 561.01(20)

s+——564+-0+2+), 1in a municipality that on the effective date of
this act has a population, according to the University of
Florida’s Bureau of Economic and Business Research Estimates of
Population for 1998, of no fewer than 25,000 and no more than
35,000 residents and that is within a constitutionally chartered
county may be issued a special license. This special license
shall allow the sale and consumption of alcoholic beverages only
on the licensed premises of the hotel or motel. In addition, the
hotel or motel must derive at least 60 percent of its gross
revenue from the rental of hotel or motel rooms and the sale of
food and nonalcoholic beverages; provided that this subparagraph
shall supersede local laws requiring a greater number of hotel

rooms;,
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407 2. Any condominium accommodation of which no fewer than 100
408 condominium units are wholly rentable to transients and which is
409 licensed under chapter 509, except that the license shall be
410 issued only to the person or corporation that operates the hotel
411| or motel operation and not to the association of condominium
412 OWners;
413 3. Any condominium accommodation of which no fewer than 50
414 condominium units are wholly rentable to transients, which is
415 licensed under chapter 509, and which is located in any county
416| having home rule under s. 10 or s. 11, Art. VIII of the State
417| Constitution of 1885, as amended, and incorporated by reference
418 in s. 6(e), Art. VIII of the State Constitution, except that the
419 license shall be issued only to the person or corporation that
420 operates the hotel or motel operation and not to the association
421 of condominium owners;
422 4. A food service establishment that has 2,500 square feet
423 of service area, 1is equipped to serve meals to 150 persons at
424 one time, and derives at least 51 percent of its gross food and
425| beverage revenue from the sale of food and nonalcoholic
426| beverages during the first 120-day &6—day operating period and
4277 the first eaeh 12-month operating period thereafter. Subsequent

428 audit timeframes must be based upon the audit percentage

429| established by the most recent audit and conducted on a

430 staggered scale as follows: level 1, 51 percent to 60 percent,

431 every year; level 2, 61 percent to 75 percent, every 2 years;

432 level 3, 76 percent to 90 percent, every 3 years; and level 4,

433 91 percent to 100 percent, every 4 years. A food service

434 establishment granted a special license on or after January 1,

435 1958, pursuant to general or special law may not operate as a
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package store and may not sell intoxicating beverages under such
license after the hours of serving or consumption of food have
elapsed. Failure by a licensee to meet the required percentage
of food and nonalcoholic beverage gross revenues during the
covered operating period shall result in revocation of the
license or denial of the pending license application. A licensee
whose license is revoked or an applicant whose pending
application is denied, or any person required to qualify on the
special license application, is ineligible to have any interest
in a subsequent application for such a license for a period of
120 days after the date of the final denial or revocation;

5. Any caterer, deriving at least 51 percent of its gross
food and beverage revenue from the sale of food and nonalcoholic
beverages at each catered event, licensed by the Division of
Hotels and Restaurants under chapter 509. This subparagraph does
not apply to a culinary education program, as defined in s.
381.0072(2), which is licensed as a public food service
establishment by the Division of Hotels and Restaurants and
provides catering services. Notwithstanding any law to the
contrary, a licensee under this subparagraph shall sell or serve
alcoholic beverages only for consumption on the premises of a
catered event at which the licensee is also providing prepared
food, and shall prominently display its license at any catered
event at which the caterer is selling or serving alcoholic
beverages. A licensee under this subparagraph shall purchase all
alcoholic beverages it sells or serves at a catered event from a
vendor licensed under s. 563.02(1), s. 564.02(1), or licensed
under s. 565.02(1) subject to the limitation imposed in

subsection (1), as appropriate. A licensee under this
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465 subparagraph may not store any alcoholic beverages to be sold or
466 served at a catered event. Any alcoholic beverages purchased by
467 a licensee under this subparagraph for a catered event that are
468| not used at that event must remain with the customer; provided
469 that if the vendor accepts unopened alcoholic beverages, the
470 licensee may return such alcoholic beverages to the vendor for a
471 credit or reimbursement. Regardless of the county or counties in
472 which the licensee operates, a licensee under this subparagraph
473| shall pay the annual state license tax set forth in s.
474 565.02(1) (b) . A licensee under this subparagraph must maintain
475 for a period of 3 years all records and receipts for each
476 catered event, including all contracts, customers’ names, event
4777 locations, event dates, food purchases and sales, alcoholic
478| beverage purchases and sales, nonalcoholic beverage purchases
479 and sales, and any other records required by the department by
480 rule to demonstrate compliance with the requirements of this
481 subparagraph. Notwithstanding any law to the contrary, any
482 vendor licensed under s. 565.02 (1) subject to the limitation
483 imposed in subsection (1), may, without any additional licensure
484| under this subparagraph, serve or sell alcoholic beverages for
485 consumption on the premises of a catered event at which prepared
486 food is provided by a caterer licensed under chapter 509. If a
487 licensee under this subparagraph also possesses any other
488 license under the Beverage Law, the license issued under this
489 subparagraph shall not authorize the holder to conduct
490 activities on the premises to which the other license or
491 licenses apply that would otherwise be prohibited by the terms

492 of that license or the Beverage Law. Nothing in this section

493 shall permit the licensee to conduct activities that are

Page 17 of 39
CODING: Words striekern are deletions; words underlined are additions.




Florida Senate - 2020 SB 912

36-00914A-20 2020912
494 otherwise prohibited by the Beverage Law or local law. The
495 Division of Alcoholic Beverages and Tobacco is hereby authorized
496| to adopt rules to administer the license created in this
497| subparagraph, to include rules governing licensure,
498| recordkeeping, and enforcement. The first $300,000 in fees
499 collected by the division each fiscal year pursuant to this
500 subparagraph shall be deposited in the Department of Children
501 and Families’ Operations and Maintenance Trust Fund to be used
502 only for alcohol and drug abuse education, treatment, and
503 prevention programs. The remainder of the fees collected shall
504| be deposited into the Hotel and Restaurant Trust Fund created
505| pursuant to s. 509.072; or
506 6. A culinary education program as defined in s.
507 381.0072(2) which is licensed as a public food service
508 establishment by the Division of Hotels and Restaurants.
509 a. This special license shall allow the sale and
510 consumption of alcoholic beverages on the licensed premises of
511 the culinary education program. The culinary education program
512 shall specify designated areas in the facility where the
513| alcoholic beverages may be consumed at the time of application.
514| Alcoholic beverages sold for consumption on the premises may be
515 consumed only in areas designated pursuant to s. 561.01(11) and
516| may not be removed from the designated area. Such license shall
517| be applicable only in and for designated areas used by the
518 culinary education program.
519 b. If the culinary education program provides catering
520 services, this special license shall also allow the sale and

521 consumption of alcoholic beverages on the premises of a catered

522 event at which the licensee is also providing prepared food. A
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523 culinary education program that provides catering services is
524 not required to derive at least 51 percent of its gross revenue
525 from the sale of food and nonalcoholic beverages.
526| Notwithstanding any law to the contrary, a licensee that
527| provides catering services under this sub-subparagraph shall
528| prominently display its beverage license at any catered event at
529| which the caterer is selling or serving alcoholic beverages.
530| Regardless of the county or counties in which the licensee
531 operates, a licensee under this sub-subparagraph shall pay the
532 annual state license tax set forth in s. 565.02 (1) (b). A
533 licensee under this sub-subparagraph must maintain for a period
534 of 3 years all records required by the department by rule to
535| demonstrate compliance with the requirements of this sub-
536 subparagraph.
537 c. If a licensee under this subparagraph also possesses any
538 other license under the Beverage Law, the license issued under
539 this subparagraph does not authorize the holder to conduct
540 activities on the premises to which the other license or
541 licenses apply that would otherwise be prohibited by the terms
542 of that license or the Beverage Law. Nothing in this
543 subparagraph shall permit the licensee to conduct activities
544 that are otherwise prohibited by the Beverage Law or local law.
545| Any culinary education program that holds a license to sell
546 alcoholic beverages shall comply with the age regquirements set
547| forth in ss. 562.11(4), 562.111(2), and 562.13.
548 d. The Division of Alcoholic Beverages and Tobacco may
549 adopt rules to administer the license created in this

550 subparagraph, to include rules governing licensure,

551 recordkeeping, and enforcement.
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e. A license issued pursuant to this subparagraph does not
permit the licensee to sell alcoholic beverages by the package

for off-premises consumption.

However, any license heretofore issued to any such hotel, motel,
motor court, or restaurant or hereafter issued to any such
hotel, motel, or motor court, including a condominium
accommodation, under the general law shall not be moved to a new
location, such license being valid only on the premises of such
hotel, motel, motor court, or restaurant. Licenses issued to
hotels, motels, motor courts, or restaurants under the general
law and held by such hotels, motels, motor courts, or
restaurants on May 24, 1947, shall be counted in the quota
limitation contained in subsection (1). Any license issued for
any hotel, motel, or motor court under this law shall be issued
only to the owner of the hotel, motel, or motor court or, in the
event the hotel, motel, or motor court is leased, to the lessee
of the hotel, motel, or motor court; and the license shall
remain in the name of the owner or lessee so long as the license
is in existence. Any special license now in existence heretofore
issued under this law cannot be renewed except in the name of
the owner of the hotel, motel, motor court, or restaurant or, in
the event the hotel, motel, motor court, or restaurant is
leased, in the name of the lessee of the hotel, motel, motor
court, or restaurant in which the license is located and must
remain in the name of the owner or lessee so long as the license
is in existence. Any license issued under this section shall be
marked “Special,” and nothing herein provided shall limit,

restrict, or prevent the issuance of a special license for any
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restaurant or motel which shall hereafter meet the requirements
of the law existing immediately prior to the effective date of
this act, if construction of such restaurant has commenced prior
to the effective date of this act and is completed within 30
days thereafter, or if an application is on file for such
special license at the time this act takes effect; and any such
licenses issued under this proviso may be annually renewed as
now provided by law. Nothing herein prevents an application for
transfer of a license to a bona fide purchaser of any hotel,
motel, motor court, or restaurant by the purchaser of such
facility or the transfer of such license pursuant to law.

Section 10. Subsection (4) of section 561.42, Florida
Statutes, 1is amended to read:

561.42 Tied house evil; financial aid and assistance to
vendor by manufacturer, distributor, importer, primary American
source of supply, brand owner or registrant, or any broker,
sales agent, or sales person thereof, prohibited; procedure for
enforcement; exception.—

(4) Before the division shall so declare and prohibit such
sales to such vendor, +t—shatd+ within 2 days after receipt of

such notice the division shall give writftern notice to such

vendor by electronic mail of the receipt by the division of such
notification of delinquency and such vendor shall be directed to
forthwith make payment thereof or, upon failure to do so, to
show cause before the division why further sales to such vendor
shall not be prohibited. Good and sufficient cause to prevent
such action by the division may be made by showing payment,
failure of consideration, or any other defense which would be

considered sufficient in a common-law action. The vendor shall
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have 5 days after service xeeeipt of such notice via electronic

mail within which to show such cause, and he or she may demand a

hearing thereon, provided he or she does so in writing within

said 5 days, such written demand to be delivered to the division

either in person, by electronic mail, or by due course of mail

the

within such 5 days. If no such demand for hearing is made,

division shall thereupon declare in writing to such vendor and

to all manufacturers and distributors within the state that all
further sales to such vendor are prohibited until such time as

the division certifies in writing that such vendor has fully

paid for all liquors previously purchased. In the event such

prohibition of sales and declaration thereof to the vendor,

manufacturers, and distributors is ordered by the division, the

vendor may seek review of such decision by the Department of

Business and Professional Regulation within 5 days. In the event

application for such review is filed within such time, such

prohibition of sales shall not be made, published, or declared

until final disposition of such review by the department.

Section 11. Subsection (2) of section 561.55, Florida

Statutes, is amended to read:

561.55 Manufacturers’, distributors’, brokers’, sales

agents’, importers’, vendors’, and exporters’ records and
reports.—
(2) Each manufacturer, distributor, broker, sales agent,

and importer shall make a full and complete report by the 10th

day of each month for the previous calendar month. The report

must be shall b raa D L S T S P P N T B N
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furaished by the division and filed with the division through

eports——shall—be made on forms prepared and

l__l.

the division’s electronic data submission system.

Section 12. Paragraphs (d) and (f) of subsection (2) of
section 718.112, Florida Statutes, are amended to read:

718.112 Bylaws.—

(2) REQUIRED PROVISIONS.—The bylaws shall provide for the
following and, if they do not do so, shall be deemed to include
the following:

(d) Unit owner meetings.—

1. An annual meeting of the unit owners must be held at the
location provided in the association bylaws and, if the bylaws
are silent as to the location, the meeting must be held within
45 miles of the condominium property. However, such distance
requirement does not apply to an association governing a
timeshare condominium.

2. Unless the bylaws provide otherwise, a vacancy on the
board caused by the expiration of a director’s term must be
filled by electing a new board member, and the election must be
by secret ballot. An election is not required if the number of
vacancies equals or exceeds the number of candidates. For
purposes of this paragraph, the term “candidate” means an
eligible person who has timely submitted the written notice, as
described in sub-subparagraph 4.a., of his or her intention to
become a candidate. Except in a timeshare or nonresidential
condominium, or if the staggered term of a board member does not
expire until a later annual meeting, or if all members’ terms
would otherwise expire but there are no candidates, the terms of

all board members expire at the annual meeting, and such members
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may stand for reelection unless prohibited by the bylaws. Board
members may serve terms longer than 1 year if permitted by the
bylaws or articles of incorporation. A board member may not
serve more than 8 consecutive years unless approved by an
affirmative vote of unit owners representing two-thirds of all
votes cast in the election or unless there are not enough
eligible candidates to fill the vacancies on the board at the
time of the vacancy. If the number of board members whose terms
expire at the annual meeting equals or exceeds the number of
candidates, the candidates become members of the board effective
upon the adjournment of the annual meeting. Unless the bylaws
provide otherwise, any remaining vacancies shall be filled by
the affirmative vote of the majority of the directors making up
the newly constituted board even if the directors constitute
less than a quorum or there is only one director. In a
residential condominium association of more than 10 units or in
a residential condominium association that does not include
timeshare units or timeshare interests, co-owners of a unit may
not serve as members of the board of directors at the same time
unless they own more than one unit or unless there are not
enough eligible candidates to fill the wvacancies on the board at
the time of the vacancy. A unit owner in a residential
condominium desiring to be a candidate for board membership must
comply with sub-subparagraph 4.a. and must be eligible to be a
candidate to serve on the board of directors at the time of the
deadline for submitting a notice of intent to run in order to
have his or her name listed as a proper candidate on the ballot
or to serve on the board. A person who has been suspended or

removed by the division under this chapter, or who is delinquent
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in the payment of any assessment menetary—eobligatien due to the

association, is not eligible to be a candidate for board

membership and may not be listed on the ballot. A person is

delinquent if a payment is not made by the due date as

specifically identified in the declaration of condominium,

bylaws, or articles of incorporation. If a due date is not

specifically identified in the declaration of condominium,

bylaws, or articles of incorporation, the due date is the first

day of the monthly or quarterly assessment period. A person who

has been convicted of any felony in this state or in a United
States District or Territorial Court, or who has been convicted
of any offense in another jurisdiction which would be considered
a felony if committed in this state, is not eligible for board
membership unless such felon’s civil rights have been restored
for at least 5 years as of the date such person seeks election
to the board. The validity of an action by the board is not
affected if it is later determined that a board member is
ineligible for board membership due to having been convicted of
a felony. This subparagraph does not limit the term of a member
of the board of a nonresidential or timeshare condominium.

3. The bylaws must provide the method of calling meetings
of unit owners, including annual meetings. Written notice must
include an agenda, must be mailed, hand delivered, or
electronically transmitted to each unit owner at least 14 days
before the annual meeting, and must be posted in a conspicuous
place on the condominium property at least 14 continuous days
before the annual meeting. Upon notice to the unit owners, the
board shall, by duly adopted rule, designate a specific location

on the condominium property where all notices of unit owner
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726| meetings must be posted. This requirement does not apply if
7277 there is no condominium property for posting notices. In lieu
728 of, or in addition to, the physical posting of meeting notices,
729 the association may, by reasonable rule, adopt a procedure for
730 conspicuously posting and repeatedly broadcasting the notice and
731 the agenda on a closed-circuit cable television system serving
732 the condominium association. However, if broadcast notice is
733| used in lieu of a notice posted physically on the condominium
734| property, the notice and agenda must be broadcast at least four
735| times every broadcast hour of each day that a posted notice is
736| otherwise required under this section. If broadcast notice is
737| provided, the notice and agenda must be broadcast in a manner
738 and for a sufficient continuous length of time so as to allow an
739 average reader to observe the notice and read and comprehend the
740 entire content of the notice and the agenda. In addition to any
741 of the authorized means of providing notice of a meeting of the
742| Dboard, the association may, by rule, adopt a procedure for
743 conspicuously posting the meeting notice and the agenda on a
744| website serving the condominium association for at least the
745| minimum period of time for which a notice of a meeting is also
746 required to be physically posted on the condominium property.
747| Any rule adopted shall, in addition to other matters, include a
748 requirement that the association send an electronic notice in
749| the same manner as a notice for a meeting of the members, which
750| must include a hyperlink to the website where the notice is
751| posted, to unit owners whose e-mail addresses are included in
752 the association’s official records. Unless a unit owner waives

753 in writing the right to receive notice of the annual meeting,

754 such notice must be hand delivered, mailed, or electronically
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755 transmitted to each unit owner. Notice for meetings and notice
756 for all other purposes must be mailed to each unit owner at the
757| address last furnished to the association by the unit owner, or
758 hand delivered to each unit owner. However, 1f a unit is owned
759| Dby more than one person, the association must provide notice to
760 the address that the developer identifies for that purpose and
761 thereafter as one or more of the owners of the unit advise the
762 association in writing, or if no address is given or the owners
763| of the unit do not agree, to the address provided on the deed of
764| record. An officer of the association, or the manager or other
765| person providing notice of the association meeting, must provide
766| an affidavit or United States Postal Service certificate of
767| mailing, to be included in the official records of the
768 association affirming that the notice was mailed or hand
769| delivered in accordance with this provision.
770 4. The members of the board of a residential condominium
771 shall be elected by written ballot or voting machine. Proxies
772| may not be used in electing the board in general elections or
773 elections to fill vacancies caused by recall, resignation, or
774 otherwise, unless otherwise provided in this chapter. This
775 subparagraph does not apply to an association governing a
776 timeshare condominium.
777 a. At least 60 days before a scheduled election, the
778 association shall mail, deliver, or electronically transmit, by
779 separate association mailing or included in another association
780 mailing, delivery, or transmission, including regularly
781 published newsletters, to each unit owner entitled to a vote, a

782 first notice of the date of the election. A unit owner or other

783 eligible person desiring to be a candidate for the board must
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784 give written notice of his or her intent to be a candidate to
785 the association at least 40 days before a scheduled election.
786| Together with the written notice and agenda as set forth in
787 subparagraph 3., the association shall mail, deliver, or
788| electronically transmit a second notice of the election to all
789 unit owners entitled to vote, together with a ballot that lists
790 all candidates. Upon request of a candidate, an information
791 sheet, no larger than 8 1/2 inches by 11 inches, which must be
792| furnished by the candidate at least 35 days before the election,
793| must be included with the mailing, delivery, or transmission of
794 the ballot, with the costs of mailing, delivery, or electronic
795 transmission and copying to be borne by the association. The
796| association is not liable for the contents of the information
797 sheets prepared by the candidates. In order to reduce costs, the
798 association may print or duplicate the information sheets on
799| both sides of the paper. The division shall by rule establish
800| wvoting procedures consistent with this sub-subparagraph,
801 including rules establishing procedures for giving notice by
802 electronic transmission and rules providing for the secrecy of
803| Dballots. Elections shall be decided by a plurality of ballots
804 cast. There is no quorum requirement; however, at least 20
805| percent of the eligible voters must cast a ballot in order to
806| have a valid election. A unit owner may not authorize any other
807| person to vote his or her ballot, and any ballots improperly
808 cast are invalid. A unit owner who violates this provision may
809| Dbe fined by the association in accordance with s. 718.303. A
810 unit owner who needs assistance in casting the ballot for the
811 reasons stated in s. 101.051 may obtain such assistance. The
812 regular election must occur on the date of the annual meeting.
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813| Notwithstanding this sub-subparagraph, an election is not
814 required unless more candidates file notices of intent to run or
815| are nominated than board vacancies exist.
816 b. Within 90 days after being elected or appointed to the
817| board of an association of a residential condominium, each newly
818| elected or appointed director shall certify in writing to the
819| secretary of the association that he or she has read the
820 association’s declaration of condominium, articles of
821| incorporation, bylaws, and current written policies; that he or
822| she will work to uphold such documents and policies to the best
823| of his or her ability; and that he or she will faithfully
824 discharge his or her fiduciary responsibility to the
825| association’s members. In lieu of this written certification,
826| within 90 days after being elected or appointed to the board,
827 the newly elected or appointed director may submit a certificate
828 of having satisfactorily completed the educational curriculum
829 administered by a division-approved condominium education
830| provider within 1 year before or 90 days after the date of
831 election or appointment. The written certification or
832| educational certificate is valid and does not have to be
833 resubmitted as long as the director serves on the board without
834 interruption. A director of an association of a residential
835| condominium who fails to timely file the written certification
836 or educational certificate is suspended from service on the
837| board until he or she complies with this sub-subparagraph. The
838| board may temporarily fill the vacancy during the period of
839 suspension. The secretary shall cause the association to retain

840 a director’s written certification or educational certificate

841 for inspection by the members for 5 years after a director’s
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842 election or the duration of the director’s uninterrupted tenure,
843| whichever is longer. Failure to have such written certification
844 or educational certificate on file does not affect the validity
845| of any board action.
846 c. Any challenge to the election process must be commenced
847| within 60 days after the election results are announced.
848 5. Any approval by unit owners called for by this chapter
849 or the applicable declaration or bylaws, including, but not
850 limited to, the approval requirement in s. 718.111(8), must be
851| made at a duly noticed meeting of unit owners and is subject to
852| all requirements of this chapter or the applicable condominium
853 documents relating to unit owner decisionmaking, except that
854 unit owners may take action by written agreement, without
855| meetings, on matters for which action by written agreement
856| without meetings is expressly allowed by the applicable bylaws
857 or declaration or any law that provides for such action.
858 6. Unit owners may waive notice of specific meetings 1if
859 allowed by the applicable bylaws or declaration or any law.
860| Notice of meetings of the board of administration, unit owner
861| meetings, except unit owner meetings called to recall board
862| members under paragraph (j), and committee meetings may be given
863| Dby electronic transmission to unit owners who consent to receive
864| notice by electronic transmission. A unit owner who consents to
865 receiving notices by electronic transmission is solely
866 responsible for removing or bypassing filters that block receipt
867 of mass emails sent to members on behalf of the association in
868 the course of giving electronic notices.

869 7. Unit owners have the right to participate in meetings of

870| unit owners with reference to all designated agenda items.
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871 However, the association may adopt reasonable rules governing
872 the frequency, duration, and manner of unit owner participation.
873 8. A unit owner may tape record or videotape a meeting of
874 the unit owners subject to reasonable rules adopted by the
875| division.
876 9. Unless otherwise provided in the bylaws, any vacancy
877 occurring on the board before the expiration of a term may be
878 filled by the affirmative vote of the majority of the remaining
879| directors, even if the remaining directors constitute less than
880 a quorum, or by the sole remaining director. In the alternative,
881| a board may hold an election to fill the wvacancy, in which case
882 the election procedures must conform to sub-subparagraph 4.a.
883| wunless the association governs 10 units or fewer and has opted
884 out of the statutory election process, in which case the bylaws
885| of the association control. Unless otherwise provided in the
886| Dbylaws, a board member appointed or elected under this section
887 shall fill the wvacancy for the unexpired term of the seat being
888 filled. Filling vacancies created by recall is governed by
889| paragraph (j) and rules adopted by the division.
890 10. This chapter does not limit the use of general or
891 limited proxies, require the use of general or limited proxies,
892 or require the use of a written ballot or voting machine for any
893 agenda item or election at any meeting of a timeshare
894 condominium association or nonresidential condominium
895| association.
896
897| Notwithstanding subparagraph (b)2. and sub-subparagraph 4.a., an

898 association of 10 or fewer units may, by affirmative vote of a

899| majority of the total voting interests, provide for different
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voting and election procedures in its bylaws, which may be by a
proxy specifically delineating the different voting and election
procedures. The different voting and election procedures may
provide for elections to be conducted by limited or general
Proxy.

(f) Annual budget.—

1. The proposed annual budget of estimated revenues and
expenses must be detailed and must show the amounts budgeted by
accounts and expense classifications, including, at a minimum,
any applicable expenses listed in s. 718.504 (21). The annual
budget must be proposed to unit owners and adopted by the board

of directors no later than 30 days before the beginning of the

fiscal year. A multicondominium association shall adopt a

separate budget of common expenses for each condominium the
association operates and shall adopt a separate budget of common
expenses for the association. In addition, if the association
maintains limited common elements with the cost to be shared
only by those entitled to use the limited common elements as
provided for in s. 718.113(1), the budget or a schedule attached
to it must show the amount budgeted for this maintenance. If,
after turnover of control of the association to the unit owners,
any of the expenses listed in s. 718.504(21) are not applicable,
they need not be listed.

2.a. In addition to annual operating expenses, the budget
must include reserve accounts for capital expenditures and
deferred maintenance. These accounts must include, but are not
limited to, roof replacement, building painting, and pavement
resurfacing, regardless of the amount of deferred maintenance

expense or replacement cost, and any other item that has a
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929| deferred maintenance expense or replacement cost that exceeds
930 $10,000. The amount to be reserved must be computed using a
931| formula based upon estimated remaining useful life and estimated
932 replacement cost or deferred maintenance expense of each reserve
933 item. The association may adjust replacement reserve assessments
934 annually to take into account any changes in estimates or
935 extension of the useful life of a reserve item caused by
936| deferred maintenance. This subsection does not apply to an
937 adopted budget in which the members of an association have
938| determined, by a majority vote at a duly called meeting of the
939| association, to provide no reserves or less reserves than
940 required by this subsection.

941 b. Before turnover of control of an association by a

942 developer to unit owners other than a developer pursuant to s.
943 718.301, the developer may vote the voting interests allocated
944 to its units to waive the reserves or reduce the funding of

945| reserves through the period expiring at the end of the second
946| fiscal year after the fiscal year in which the certificate of a
947 surveyor and mapper is recorded pursuant to s. 718.104(4) (e) or
948 an instrument that transfers title to a unit in the condominium
949| which is not accompanied by a recorded assignment of developer
950 rights in favor of the grantee of such unit is recorded,

951 whichever occurs first, after which time reserves may be waived
952 or reduced only upon the vote of a majority of all nondeveloper
953| wvoting interests voting in person or by limited proxy at a duly
954 called meeting of the association. If a meeting of the unit

955 owners has been called to determine whether to waive or reduce

956 the funding of reserves and no such result is achieved or a

957 quorum is not attained, the reserves included in the budget
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958 shall go into effect. After the turnover, the developer may vote
959 its voting interest to waive or reduce the funding of reserves.
960 3. Reserve funds and any interest accruing thereon shall
961 remain in the reserve account or accounts, and may be used only
962 for authorized reserve expenditures unless their use for other
963| purposes 1is approved in advance by a majority vote at a duly

964 called meeting of the association. Before turnover of control of
965 an association by a developer to unit owners other than the

966| developer pursuant to s. 718.301, the developer-controlled

967 association may not vote to use reserves for purposes other than
968| those for which they were intended without the approval of a

969| majority of all nondeveloper voting interests, voting in person
970 or by limited proxy at a duly called meeting of the association.
971 4. The only voting interests that are eligible to vote on
972| questions that involve waiving or reducing the funding of

973| reserves, or using existing reserve funds for purposes other

974 than purposes for which the reserves were intended, are the

975| wvoting interests of the units subject to assessment to fund the
976 reserves in question. Proxy questions relating to waiving or

977 reducing the funding of reserves or using existing reserve funds
978 for purposes other than purposes for which the reserves were

979| 1intended must contain the following statement in capitalized,
980| bold letters in a font size larger than any other used on the
981 face of the proxy ballot: WAIVING OF RESERVES, IN WHOLE OR IN
982 PART, OR ALLOWING ALTERNATIVE USES OF EXISTING RESERVES MAY

983 RESULT IN UNIT OWNER LIABILITY FOR PAYMENT OF UNANTICIPATED

984 SPECIAL ASSESSMENTS REGARDING THOSE ITEMS.

985 Section 13. Paragraph (m) of subsection (1) of section

986 718.501, Florida Statutes, is amended to read:
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987 718.501 Authority, responsibility, and duties of Division
988 of Florida Condominiums, Timeshares, and Mobile Homes.—

989 (1) The division may enforce and ensure compliance with the
990| provisions of this chapter and rules relating to the

991 development, construction, sale, lease, ownership, operation,
992 and management of residential condominium units. In performing
993 its duties, the division has complete jurisdiction to

994 investigate complaints and enforce compliance with respect to
995| associations that are still under developer control or the

996| control of a bulk assignee or bulk buyer pursuant to part VII of
997 this chapter and complaints against developers, bulk assignees,
998 or bulk buyers involving improper turnover or failure to

999 turnover, pursuant to s. 718.301. However, after turnover has

1000 occurred, the division has jurisdiction to investigate

1001 complaints related only to financial issues, elections, and unit

1002 owner access to association records pursuant to s. 718.111(12).

1003 (m) If a complaint is made, the division must conduct its

1004 inquiry with due regard for the interests of the affected

1005| parties. Within 30 days after receipt of a complaint, the

1006| division shall acknowledge the complaint in writing and notify

1007 the complainant whether the complaint is within the jurisdiction

1008 of the division and whether additional information is needed by

1009| the division from the complainant. The division shall conduct

1010 its investigation and, within 90 days after receipt of the

1011 original complaint or of timely requested additional

1012 information, take action upon the complaint. However, the

1013 failure to complete the investigation within 90 days does not

1014| prevent the division from continuing the investigation,

1015| accepting or considering evidence obtained or received after 90
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days, or taking administrative action if reasonable cause exists
to believe that a violation of this chapter or a rule has
occurred. If an investigation is not completed within the time
limits established in this paragraph, the division shall, on a
monthly basis, notify the complainant in writing of the status

of the investigation. When reporting its action to the
complainant, the division shall inform the complainant of any
right to a hearing pursuant to ss. 120.569 and 120.57. The

division may adopt rules regarding the submission of a complaint

against an association.

Section 14. Section 718.5014, Florida Statutes, 1s amended
to read:

718.5014 Ombudsman location.—The ombudsman shall maintain

o
—ye]

[0)]

his or her principal office at a inteonCountyon—the premt
=
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le——spaoece—canno =
aE—aneother place convenient to the offices of the division which
will enable the ombudsman to expeditiously carry out the duties
and functions of his or her office. The ombudsman may establish
branch offices elsewhere in the state upon the concurrence of
the Governor.

Section 15. Subsection (1) of section 455.219, Florida
Statutes, is amended to read:

455.219 Fees; receipts; disposition; periodic management
reports.—

(1) Each board within the department shall determine by
rule the amount of license fees for its profession, based upon
department-prepared long-range estimates of the revenue required
to implement all provisions of law relating to the regulation of

professions by the department and any board; however, when the
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1045 department has determined, based on the long-range estimates of
1046 such revenue, that a profession’s trust fund moneys are in
1047 excess of the amount required to cover the necessary functions
1048 of the board, or the department when there is no board, the
1049| department may adopt rules to implement a waiver of license
1050 renewal fees for that profession for a period not to exceed 2
1051 years, as determined by the department. Each board, or the
1052 department when there is no board, shall ensure license fees are
1053| adequate to cover all anticipated costs and to maintain a
1054 reasonable cash balance, as determined by rule of the
1055| department, with advice of the applicable board. If sufficient
1056 action is not taken by a board within 1 year of notification by
1057 the department that license fees are projected to be inadequate,
1058 the department shall set license fees on behalf of the
1059 applicable board to cover anticipated costs and to maintain the
1060 required cash balance. The department shall include recommended
1061 fee cap increases in its annual report to the Legislature.
1062 Further, it is legislative intent that no regulated profession
1063 operate with a negative cash balance. The department may provide
1064| by rule for the advancement of sufficient funds to any
1065| profession or the Florida Athletic StateBexing Commission
1066| operating with a negative cash balance. Such advancement may be
1067 for a period not to exceed 2 consecutive years and shall require
1068 interest to be paid by the regulated profession. Interest shall
1069| be calculated at the current rate earned on Professional
1070 Regulation Trust Fund investments. Interest earned shall be
1071 allocated to the various funds in accordance with the allocation
1072 of investment earnings during the period of the advance.

1073 Section 16. Subsection (4) of section 548.002, Florida

Page 37 of 39
CODING: Words striekern are deletions; words underlined are additions.




1074
1075
1076
1077
1078
1079
1080
1081
1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102

Florida Senate - 2020 SB 912

36-00914A-20 2020912
Statutes, is amended to read:

548.002 Definitions.—As used in this chapter, the term:

(4) “Commission” means the Florida Athletic State Besxing
Commission.

Section 17. Subsections (3) and (4) of section 548.05,
Florida Statutes, are amended to read:

548.05 Control of contracts.—

(3) The commission may require that each contract contain
language authorizing the Flerida—State Besxing commission to
withhold any or all of any manager’s share of a purse in the
event of a contractual dispute as to entitlement to any portion
of a purse. The commission may establish rules governing the
manner of resolution of such dispute. In addition, if the
commission deems it appropriate, the commission is hereby
authorized to implead interested parties over any disputed funds
into the appropriate circuit court for resolution of the dispute
prior to release of all or any part of the funds.

(4) Each contract subject to this section shall contain the
following clause: “This agreement is subject to the provisions
of chapter 548, Florida Statutes, and to the rules of the
Florida Athletic StatePRBexing Commission and to any future
amendments of either.”

Section 18. Subsection (12) of section 548.071, Florida
Statutes, 1is amended to read:

548.071 Suspension or revocation of license or permit by
commission.—The commission may suspend or revoke a license or
permit i1f the commission finds that the licensee or permittee:

(12) Has been disciplined by the Flerida—State Boxing

commission or similar agency or body of any jurisdiction.
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1103 Section 19. Section 548.077, Florida Statutes, i1s amended
1104 to read:
1105 548.077 Florida Athletic StateBexing Commission;

1106| collection and disposition of moneys.—All fees, fines,

1107 forfeitures, and other moneys collected under the provisions of
1108 this chapter shall be paid by the commission to the Chief

1109 Financial Officer who, after the expenses of the commission are
1110| paid, shall deposit them in the Professional Regulation Trust
1111 Fund to be used for the administration and operation of the

1112 commission and to enforce the laws and rules under its

1113 jurisdiction. In the event the unexpended balance of such moneys
1114 collected under the provisions of this chapter exceeds $250,000,
1115 any excess of that amount shall be deposited in the General

1116| Revenue Fund.

1117 Section 20. This act shall take effect July 1, 2020.
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SB 1084 prohibits a landlord, to the extent required by federal law, rule, or regulation, to deny
housing to a person with a disability or a disability-related need who has an animal that is
required as support. It defines emotional support animal as an animal that is not required to be
trained to assist a person with a disability but, by virtue of its presence, provides support to
alleviate one or more identified symptoms or effects of a person’s disability.

The bill prohibits a landlord to charge a person with an emotional support animal additional fees.
It does allow a landlord to prohibit the animal if it poses a direct threat to the safety, health, or
property of others and to request certain written documentation prepared by a health care
practitioner! in a format prescribed in rule by the Department of Health. The documentation may
not be prepared by a health care practitioner whose exclusive service is to prepare documentation
in exchange for a fee. The landlord may also require proof of compliance with state and local
licensing and vaccination requirements.

Under the bill, a person who falsifies written documentation or knowingly or willfully
misrepresents the use of an emotional support animal commits a misdemeanor of the second
degree, which could result in incarceration for 60 days, a fine of $500, or both. The bill requires
such person to perform 30 hours of community service for an organization that serves individual
with disabilities. It makes an emotional support animal’s owner liable for any damages caused by
the animal and removes landlord liability for damage done by an authorized emotional support

! Section 456.001(4), F.S., defines the term “health care practitioner” to include persons licensed or certified as an
acupuncturist, physician, osteopathic physician, chiropractor, podiatric physician, naturopathic practitioner, optometrist,
registered and certified nurse, pharmacist, dentist, dental hygienist, midwife, speech and language pathologist, audiologist,
nursing home administrator, occupational therapist, respiratory therapist, dietetics and nutrition practitioner, athletic trainer,
orthoptist, prosthetist, electrologist, massage therapist, clinical laboratory scientist and personnel, medical physicist, optician,
physical therapist, psychologist, hypnotist, sex therapist, clinical social worker, marriage and family therapist, and mental
health counselor.
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animal. The bill expressly states that the guidelines for emotional support animals do not apply to
service animals.

The bill provides an effective date of July 1, 2020.
. Present Situation:
Americans with Disabilities Act

The Americans with Disabilities Act (ADA)? prohibits discrimination against individuals with
disabilities® in employment,* in the provision of public services,® and in public accommodation.®
One of the requirements of the ADA is that public accommodation or public entity provide
reasonable accommodations to disabled individuals accompanied by a service animal in all areas
that are open to the public.’

A “service animal” is defined as a dog that is individually trained to do work or perform tasks for
an individual with a disability, including a physical, sensory, psychiatric, intellectual, or other
mental disability.2 The work or tasks performed by a service dog must be directly related to the
individual’s disability.® Emotional support, comfort, and companionship provided by a dog, even
for therapeutic or medical purposes, are insufficient to classify it as a service animal.

Service dogs must be harnessed or leashed, unless doing so interferes with the dog’s work or the
individual’s disability prevents doing so.** A person with a disability cannot be asked to remove
his or her service dog from the premises, unless it is out of control and the dog’s handler does not
take action to control it, or if the dog is not housebroken.'? However, if the dog is removed under
such circumstances, the public accommodation or public entity must still allow the individual
with a disability the opportunity to remain on the premises of the public accommodation or
public entity without the service dog.™

Generally, when it is clear that a dog is trained to do work or perform tasks (such as a guide
dog), a public accommodation or public entity may not ask about the necessity of the service
dog. If it is not obvious what service or task the dog is providing, extremely limited questions are
allowed: staff may only ask if a service dog is required because of a disability, and what tasks the

242 U.S.C.s. 12101 et seq.

3 Under the ADA, a disability is broadly defined to mean a physical or mental impairment that substantially limits the major
life activities of an individual. 42 U.S.C. s. 12102(1)(a).

442 U.S.C.s. 12112.

542 U.S.C.s. 12132

642 U.S.C. s. 12182. Under the ADA, a “public entity” includes any state or local government, any department or agency of
state or local government, and certain commuter authorities. See 42 U.S.C. s. 12131.

728 C.F.R. ss. 36.302(a) and (c)(7) and 35.136(a) and (g).

828 C.F.R. ss. 35.104 and 36.104.

°1d.

101d.; ADA National Network, Service Animals and Emotional Support Animals: Where are they allowed and under what
conditions? 3 (2014), available at http://adata.org/sites/adata.org/files/files/Service  Animal_Booklet 2014(1).pdf (last
visited Jan. 28, 2020).

1128 C.F.R. ss. 35.136(d) and 36.302(c)(4).

1228 C.F.R. ss. 35.136(b) and 36.302(c)(2).

1328 C.F.R. ss. 35.136(c) and 36.302(c)(3).
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dog has been trained to perform.* Any other questions, including the nature and extent of the
person’s disability or medical documentation, are prohibited.™®

Although the definition of a service animal is limited to dogs, the ADA contains an additional
provision related to miniature horses that have been individually trained to work or perform tasks
for people with disabilities.® Miniatures horses are an alternative service animal for individuals
with disabilities who may be allergic to dogs; miniature horses also have life spans considerably
longer than dogs and are generally stronger than most dogs.'” Similar to the requirements for
service dogs, public accommodations and public entities must permit the use of a miniature horse
by a person with a disability where reasonable. In determining whether permitting a miniature
horse is reasonable, a facility must consider four factors: whether the miniature horse is
housebroken; whether the miniature horse is under the owner’s control; whether the facility can
accommodate the miniature horse’s type, size, and weight; and whether the miniature horse’s
presence will compromise safety requirements.8

If a public accommodation or public entity violates the ADA, a private party may file suit to
obtain a court order to stop the violation. No monetary damages will be available in such suits;
however, reasonable attorney’s fee may be awarded.*® Individuals may also file complaints with
the U.S. Attorney General, who is authorized to file lawsuits in cases of general public
importance or where a “pattern or practice” of discrimination is alleged. In suits by the Attorney
General, monetary damages and civil penalties may be awarded. Civil penalties may not exceed
$50,000 for a first violation or $100,000 for any subsequent violation.?°

Fair Housing Act

The federal Fair Housing Act (federal FHA)?! prohibits discrimination against a person with a
disability in the sale or rental of housing.?? Similar to the ADA, the federal FHA also requires a
landlord to provide reasonable accommodations, including permitting the use of service animals,
to a person with a disability.?® However, unlike the ADA which does not require reasonable
accommodations for emotional support animals, accommodation of untrained emotional support
animals may be required under the federal FHA, if such an accommodation is reasonably

1428 C.F.R. ss. 35.136(f) and 36.302(c)(6).

151d.

16 28 C.F.R. ss. 35.136(i) and 36.302(c)(9). Miniature horses generally range in height from 2 to 3 feet to the shoulders and
weigh between 70 and 100 pounds. U.S. Dep’t of Justice, Civil Rights Division, Service Animals, 3 (July 2011), available at
http://www.ada.gov/service_animals 2010.pdf (last visited Jan. 28, 2020).

17U.S. Dep’t. of Justice, Americans with Disabilities Act Title 111 Regulations: Nondiscrimination on the Basis of
Disability by Public Accommodations and in Commercial Facilities, 96 (Sept. 15, 2010) available at
http://www.ada.gov/regs2010/titlelll_2010/titlelll_2010 requlations.pdf (last visited Jan. 28, 2020).

18 28 C.F.R. ss. 35.136(i) and 36.302(c)(9)ii.

1942 U.S.C. ss. 12188 and 2000a-3.

242 U.S.C.s. 12188.

2142 U.S.C. s. 3601 et seq.

2242 U.S.C. s. 3604(f).

21d.; 24 C.F.R. s. 5.303.
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necessary to allow a person with a handicap an equal opportunity to enjoy and use housing.?* A
reasonable accommodation may include waiving a no-pet rule or a pet deposit.?®

A landlord may not ask about the existence, nature, and extent of a person’s disability. However,
an individual with a disability who requests a reasonable accommodation may be asked to
provide documentation for proper review of the accommodation request. A landlord may ask a
person to certify, in writing, that the tenant or a member of his or her family is a person with a
disability; the need for the animal to assist the person with that specific disability; and that the
animal actually assists the person with a disability.?®

The United States Department of Housing and Urban Development (HUD) recently released
guidance dated January 28, 2020 clarifying how housing providers can comply with the FHA
when assessing a person’s request to have an animal as a reasonable accommodation.?’

Florida Service Animal Law

Section 413.08, F.S., is Florida’s companion to the ADA and federal FHA provisions regarding
service animals.

Section 413.08, F.S., provides that an individual with a disability is entitled to equal access in
public accommodations,? public employment,?® and housing.®® An “individual with a disability”
means a person who has a physical or mental impairment that substantially limits one or more
major life activities of the individual.>

24 pet Ownership for the Elderly and Persons With Disabilities, 73 Fed. Reg. 63834, 63836 (Oct. 27, 2008); see, Fair
Housing of the Dakotas, Inc. v. Goldmark Prop. Mgmt., Inc., 778 F. Supp. 2d 1028, 1036 (D.N.D. 2011) (finding that “the
FHA encompasses all types of assistance animals regardless of training . . . .””); Overlook Mut. Homes, Inc. v. Spencer, 666 F.
Supp. 2d 850, 859 (S.D. Ohio 2009).

% See 24 C.F.R. s. 100.204 (Example (1)); Intermountain Fair Housing Council v. CVE Falls Park, L.L.C., 2011 WL
2945824 (D. Idaho 2011); Bronk v. Ineichen, 54 F. 3d 425, 429 (7th Cir. 1995).

% 73 Fed. Reg. 63834.

27 See HUD’s press release (HUD No. 20-013) relating to the guidance at
https://www.hud.gov/press/press_releases_media_advisoriessHUD No_20 013 (last visited Jan. 30, 2020) and HUD’s Office
of Fair Housing and Equal Opportunity notice (FHEO-2020-01) at

https://www.hud.gov/sites/dfiles/PA/documents/HUD AsstAnimalNC1-28-2020.pdf (last visited Jan. 30, 2020). In FHEO-
2020-01), the two sections of the notice are explained as follows. “The first [section], “Assessing a Person’s Request to Have
an Animal as a Reasonable Accommodation Under the Fair Housing Act,” recommends a set of best practices for complying
with the FHA when assessing accommodation requests involving animals to assist housing providers and help them avoid
violations of the FHA. The second section to the notice, “Guidance on Documenting an Individual’s Need for Assistance
Animals in Housing,” provides guidance on information that an individual seeking a reasonable accommodation for an
assistance animal may need to provide to a housing provider about his or her disability-related need for the requested
accommodation, including supporting information from a health care professional.” Id. at p. 2.

28 Section 413.08(1)(c), F.S., defines a “public accommodation” to means “a common carrier, airplane, motor vehicle,
railroad train, motor bus, streetcar, boat, or other public conveyance or mode of transportation; hotel; a timeshare that is a
transient public lodging [...]; lodging place; place of public accommodation, amusement, or resort; and other places to which
the general public is invited, subject only to the conditions and limitations established by law and applicable alike to all
persons. The term does not include air carriers....”

29 Sections 413.08(5) and (7), F.S.

30 Section 413.08(6), F.S.

31 Section 413.08(1)(b), F.S.
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Under s. 413.08, F.S., an individual with a disability has the right to be accompanied by a trained
service animal in all areas of public accommodations that the public is normally allowed to
occupy.®? Section 413.08, F.S., requires a public accommodation to modify its policies, practices,
and procedures to permit use of a service animal by an individual with a disability. However, the
public accommodation is not required to modify or provide any vehicle, premises, facility, or
service to a higher degree of accommodation than is required for a non-disabled person.

Section 413.08(1)(d), F.S., in part, defines “service animal” to mean “an animal that is trained to
perform tasks for an individual with a disability.” Respecting access to or enjoyment of public
accommodations, the term “service animal” is limited to mean a dog or miniature horse. The
term “service animal” is not limited to a dog or miniature horse in the context of an employment-
related accommodation.

Similar to the ADA, s. 413.08, F.S., provides that documentation that a service animal is trained

is not a precondition for providing service, though a public accommodation may ask if an animal

is a service animal required because of a disability and what tasks it is trained to perform.3

Additionally, a public accommodation:

e May not ask about the nature or extent of a disability;>*

e May require the service animal to be under the control of its handler and have a harness,
leash, or other tether;*®

e May not impose a deposit or surcharge on an individual with a disability as a precondition to
providing service to one accompanied by a service animal, even if a deposit is routinely
required for pets;3®

e May hold an individual with a disability liable for damage caused by a service animal if it is
the regular policy and practice of the public accommodation to charge nondisabled persons
for damages caused by their pets;*’

e Is not required to provide care or food or a special location for the service animal or
assistance with removing animal excrement;*® and

e May exclude or remove a service animal from the premises if the animal is out of control and
the animal’s handler does not take effective action to control it, the animal is not
housebroken, or the animal’s behavior poses a direct threat to the health and safety of
others.®®

Like the federal FHA, under s. 413.08, F.S., an individual with a disability is entitled to rent or
purchase any housing accommodations subject to the same conditions that are applicable to
everyone.*’ An individual with a disability who has a service animal is entitled to full and equal

32 Sections 413.08(3), F.S.

33 Sections 413.08(3)(b), F.S.

% d.

3 Sections 413.08(3)(a), F.S.

36 Sections 413.08(3)(c), F.S.

37 Sections 413.08(3)(d), F.S.

38 Sections 413.08(3)(e), F.S.

39 Sections 413.08(3)(f), F.S., which also provides allergies and fear of animals are not valid reasons for denying access or
refusing service to an individual with a service animal. Further, if a service animal is excluded or removed for being a direct
threat to others, the public accommodation must provide the individual access to the public accommodation without the
service animal.

40 Sections 413.08(6), F.S.
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access to all housing accommodations, and may not be required to pay extra compensation for
the service animal.*

Section 413.08(9), F.S., provides that any person who denies or interferes with the rights of a
person with a disability or an individual training a service animal commits a second-degree
misdemeanor.*?

Emotional Support Animals

According to the United States Department of Housing and Urban Development (HUD),*® an
emotional support animal (ESA) is not a pet, but includes any animal providing emotional
support to a person with a disability.** Unlike a service animal, an ESA is not trained to work or
perform certain tasks, but provides emotional support alleviating one or more symptoms or
effects of a person’s disability.*> The most common type of ESA is a dog; however, other species
of animals may be an ESA.

According to HUD, “ESAs provide very private functions for persons with mental and emotional
disabilities. Specifically, ESAs by their very nature and without training, may relieve depression
and anxiety, and help reduce stress-induced pain in persons with certain medical conditions
affected by stress.”*

ESAs provide therapeutic support to relieve symptoms of psychiatric disabilities, including
depression, anxiety, and post-traumatic stress disorder.*’

Il. Effect of Proposed Changes:

Section 1 creates s. 760.27, F.S., to amend Florida’s Fair Housing Act*® to prohibit
discrimination in the rental of a dwelling to persons with a disability who use an emotional
support animal (ESA).

41 Sections 413.08(6)(b), F.S. Proof of compliance with vaccination requirements may be requested by certain housing
accommodations. 1d.

42 Section 775.082, F.S., provides that a misdemeanor of the second degree is punishable by a term of imprisonment not to
exceed 60 days. Section 775.083, F.S. provides that a misdemeanor of the second degree is punishable by a fine not to exceed
$500.

43 HUD is the Federal agency responsible for national policy and programs addressing America's housing needs, improving
and developing the nation's communities, and enforcing fair housing laws, including violations of the Fair Housing Act.
HUD.GOV, Questions and Answers about HUD, https://www.hud.gov/about/gaintro (last visited Jan. 28, 2020).

44 U.S. Department of Housing and Urban Development, FEHO Notice: FHEO-2013-01, (Apr. 25, 2013),
https://archives.hud.gov/news/2013/servanimals_ntcfheo2013-01.pdf (last visited Jan. 28, 2020).

45

g

47 Brazelon Center for Mental Health Law, Right to Emotional Support Animals in “No Pet” Housing, (Jun. 16, 2017),
http://www.bazelon.org/wp-content/uploads/2017/04/2017-06-16-Emotional-Support-Animal-Fact-Sheet-for-Website-
final.pdf (last visited Jan. 28, 2020).

“8 Florida’s Fair Housing Act (ss. 760.20 through 760.37, F.S.) is patterned after the federal FHA. See Bhogaita v. Altamonte
Heights Condo. Ass’n, 765 F.3d 1277, 1285 (11" Cir. 2014) (“The [federal] FHA and the Florida Fair Housing Act are
substantively identical, and therefore the same legal analysis applies to each.”).
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The bill defines the term:

e “Emotional support animal” as an animal that does not require training to do specific work or
perform special tasks for a person with a disability but, by virtue of its presence, provides
support to alleviate one or more identified symptoms or effects of a person’s disability.

e “Landlord” as the owner or lessor of a dwelling.

Under the bill, a landlord, to the extent required by federal law, rule, or regulation, may not:

e Discriminate in the rental of a dwelling to a person with a disability or a disability-related
need for an ESA; and

e Charge additional fees to a person with an ESA

The bill allows a landlord to:

e Prohibit an ESA if the animal poses a direct threat to the safety, health, or property of others
which cannot be reduced or eliminated by another reasonable accommaodation;

e Request additional information, prepared by a health care practitioner, regarding each
emotional support animal when a person’s disability or disability-related need is not
apparent. The requested documentation must verify that the renter has a disability or a
disability-related need, has been under the practitioner’s care or treatment for such disability
or need, and the animal provides support to alleviate one or more identified symptoms or
effects of the person’s disability or disability-related need. If more than one animal is to be
kept in the dwelling, the documentation must establish the need for each animal. The
documentation must be prepared by a health care practitioner, as defined in s. 456.001,
F.S.,° in a format prescribed by the Department of Health. The documentation may not be
prepared by a health care practitioner whose exclusive service is to prepare documentation in
exchange for a fee. The Department of Health must establish the format a health care
practitioner must follow when providing documentation to a patient and must adopt rules
relating to the ESA documentation requirements; and

e Require proof of compliance with state and local licensing and vaccination requirements.

A person who falsifies written documentation for an ESA or knowingly or willfully
misrepresents being qualified to use an emotional support animal commits a misdemeanor of the
second degree, which could result in incarceration for 60 days, a fine of $500, or both.%° The
person must also perform 30 hours of community service for an organization that serves
individuals with disabilities or for another entity or organization at the discretion of the court, to
be completed within six months after conviction.

Under the bill, an ESA’s owner is liable for any damages caused by the animal and the landlord is
not liable for damage done by an ESA that is authorized as a reasonable accommodation under

9 Section 456.001(4), F.S., defines the term “health care practitioner” to include persons licensed or certified as an
acupuncturist, physician, osteopathic physician, chiropractor, podiatric physician, naturopathic practitioner, optometrist,
registered and certified nurse, pharmacist, dentist, dental hygienist, midwife, speech and language pathologist, audiologist,
nursing home administrator, occupational therapist, respiratory therapist, dietetics and nutrition practitioner, athletic trainer,
orthoptist, prosthetist, electrologist, massage therapist, clinical laboratory scientist and personnel, medical physicist, optician,
physical therapist, psychologist, hypnotist, sex therapist, clinical social worker, marriage and family therapist, and mental
health counselor.

50 See, ss. 775.082 and 775.083, F.S., for the penalties applicable to a second degree misdemeanor.
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this section, the federal FHA, s. 504 of the Rehabilitation Act of 1973,>! or any other federal,
state, or local law.

The bill expressly provides that the guidelines for ESAs do not apply to service animals.
Section 2 amends s. 413.08, F.S., to make technical and clarifying changes.

Section 3 amends s. 419.001, F.S., to make conform terminology to changes made by the bill. It
also replaces a reference to “handicap” with “disability.”

Section 4 amends s. 760.22, F.S., to replace the term “handicap” with the term “disability.”

Section 5 amends s. 760.23, F.S., to replace the term “handicap” with the term “disability.” It
also replaces the term “handicapped person” with the term “person with a disability.”

Section 6 amends s. 760.24, F.S., to replace the term “handicap” with the term “disability.”
Section 7 amends s. 760.25, F.S., to replace the term “handicap” with the term “disability.”

Section 8 amends s. 760.29, F.S., to include s. 760.27, F.S., created by the bill, in the list of
exemptions under the Fair Housing Act. It also replaces the term “handicap” with the term
“disability.”

Section 9 amends s. 760.31, F.S., to replace the term “handicapped” with the term “for persons
with disabilities.”

Section 10 provides an effective date of July 1, 2020.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:

None.

51 Section 504 of the 1973 Rehabilitation Act (Pub. L. 93-112, title V, s. 504) prohibits discrimination against people with
disabilities in programs that receive federal financial assistance. This act and subsequent amendments are codified in
29 U.S.C. s. 794, relating to nondiscrimination under federal grants and programs.
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VI.

VII.

VIII.

E. Other Constitutional Issues:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

If requested by a landlord, a renter of a dwelling who has a disability or a disability-
related need who has one or more ESAs may be required pay for written documentation
that uses the specified DOH form, prepared by a health care practitioner that has cared for
or treated the renter for such disability or need. This may create a barrier to renters who
do not have the means to access and be cared for or treated by such a health care
practitioner, or to obtain the documentation in the specified DOH format.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

SB 1084 provides that a landlord may request additional information regarding each emotional
support animal when a person’s disability or disability-related need is not apparent. The
requested documentation must be issued by a health care practitioner as defined in

s. 456.001, F.S., which results in an extensive list of eligible health care practitioners authorized
to issue such documentation.

Section 456.001(4), F.S., defines the term “health care practitioner” to include persons licensed
or certified under 19 practice acts, which cover persons licensed or certified as an acupuncturist,
physician, osteopathic physician, chiropractor, podiatric physician, naturopathic practitioner,
optometrist, registered and certified nurse, pharmacist, dentist, dental hygienist, midwife, speech
and language pathologist, audiologist, nursing home administrator, occupational therapist,
respiratory therapist, dietetics and nutrition practitioner, athletic trainer, orthoptist, prosthetist,
electrologist, massage therapist, clinical laboratory scientist and personnel, medical physicist,
optician, physical therapist, psychologist, hypnotist, sex therapist, clinical social worker,
marriage and family therapist, and mental health counselor.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 413.08, 419.001,
760.22, 760.23, 760.24, 760.25, 760.29, and 760.31.



BILL: SB 1084 Page 10

This bill creates section 760.27 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




The Florida Senate

Committee Agenda Request

To: Senator Wilton Simpson, Chair
Committee on Innovation, Industry and Technology

Subject: Committee Agenda Request

Date: January 27, 2020

| respectfully request that Senate Bill # 1084, relating to Emotional Support Animals, be placed
on the:

[] Committee agenda at your earliest possible convenience.

<] Next committee agenda.

~

Senator Manny Diaz, Jr.
Florida Senate, District 36
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A bill to be entitled
An act relating to emotional support animals; creating
s. 760.27, F.S.; providing definitions; prohibiting
discrimination in the rental of a dwelling to a person
with a disability or a disability-related need who has
an emotional support animal; prohibiting a landlord
from requiring such person to pay extra compensation
for such animal; providing an exception; authorizing a
landlord to request certain written documentation
under certain circumstances; authorizing the
Department of Health to adopt rules; prohibiting the
falsification of written documentation or other
misrepresentation regarding the use of an emotional
support animal; providing penalties; specifying that a
person with a disability or a disability-related need
is liable for certain damage done by her or his
emotional support animal; exempting a landlord from
certain liability; providing applicability; amending
s. 413.08, F.S.; providing applicability; amending s.
419.001, F.S.; conforming terminology to changes made
by the act; conforming a cross-reference; amending s.
760.22, F.S.; updating terminology; amending s.
760.29, F.S.; extending specified exemptions to
conform to changes made by the act; conforming
terminology to changes made by the act; amending ss.
760.23, 760.24, 760.25, and 760.31, F.S.; conforming
terminology to changes made by the act; providing an

effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 760.27, Florida Statutes, 1s created to
read:

760.27 Prohibited discrimination in the rental of housing

to persons with a disability or disability-related need who use

an emotional support animal.—

(1) As used in this section, the term:

(a) “Emotional support animal” means an animal that does

not require training to do specific work or perform special

tasks for a person with a disability but, by virtue of its

presence, provides support to alleviate one or more identified

symptoms or effects of a person’s disability.

(b) “Landlord” means the owner or lessor of a dwelling.

(2) To the extent required by federal law, rule, or

regulation, it is unlawful to discriminate in the rental of a

dwelling to a person with a disability or disability-related

need who has or obtains an emotional support animal. A person

with a disability or a disability-related need must, upon

request, be allowed to keep such animal in the dwelling as a

reasonable accommodation in housing, and such person may not be

required to pay extra compensation for such animal.

(3) Unless otherwise prohibited by federal law, rule, or

regulation, a landlord may:

(a) Prohibit an emotional support animal if such animal

poses a direct threat to the safety or health of others or poses

a direct threat of physical damage to the property of others

which cannot be reduced or eliminated by another reasonable

accommodation.
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(b) If a person’s disability or disability-related need is

not readily apparent, request written documentation prepared by

a health care practitioner, as defined in s. 456.001, which

verifies that the person has a disability or a disability-

related need and has been under the practitioner’s care or

treatment for such disability or need, and the animal provides

support to alleviate one or more identified symptoms or effects

of the person’s disability or disability-related need. If a

person requests to keep more than one emotional support animal,

the landlord may request such written documentation establishing

the need for each animal. The written documentation must be

prepared in a format prescribed by the Department of Health in

rule and may not be prepared by a health care practitioner whose

exclusive service to the person with a disability is preparation

of the written documentation in exchange for a fee. The

department may adopt rules to administer this paragraph.

(c) Require proof of compliance with state and local

requirements for licensing and vaccination of an emotional

support animal.

(4) A person who falsifies written documentation, as

described in subsection (3), for an emotional support animal or

otherwise knowingly and willfully misrepresents herself or

himself, through conduct or verbal or written notice, as having

a disability or disability-related need and being qualified to

use an emotional support animal commits a misdemeanor of the

second degree, punishable as provided in s. 775.082 or s.

775.083, and must perform 30 hours of community service for an

organization that serves persons with disabilities or for

another entity or organization at the discretion of the court,
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to be completed within 6 months after conviction.

(5) (a) A person with a disability or disability-related

need is liable for any damage done to the premises or to another

person on the premises by her or his emotional support animal.

(b) A landlord is not liable for any damage done to the

premises or to any person on the premises by an emotional

support animal that is authorized as a reasonable accommodation

for a person with a disability or disability-related need under

this section, the federal Fair Housing Act, s. 504 of the

Rehabilitation Act of 1973, or any other federal, state, or

local law.
(6) This section does not apply to a service animal as
defined in s. 413.08.

Section 2. Paragraph (b) of subsection (6) of section
413.08, Florida Statutes, is amended to read:

413.08 Rights and responsibilities of an individual with a
disability; use of a service animal; prohibited discrimination
in public employment, public accommodations, and housing
accommodations; penalties.—

(6) An individual with a disability is entitled to rent,
lease, or purchase, as other members of the general public, any
housing accommodations offered for rent, lease, or other
compensation in this state, subject to the conditions and
limitations established by law and applicable alike to all
persons.

(b) An individual with a disability who has a service
animal or who obtains a service animal is entitled to full and
equal access to all housing accommodations provided for in this

section, and such individual a—pe¥rsern may not be required to pay
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117 extra compensation for such animal. However, such individual =
118| persen is liable for any damage done to the premises or to
119| another individual persern on the premises by the animal. A

120| housing accommodation may request proof of compliance with

121 vaccination requirements. This paragraph does not apply to an

122| emotional support animal as defined in s. 760.27.

123 Section 3. Paragraph (e) of subsection (1) of section

124 419.001, Florida Statutes, i1s amended to read:

125 419.001 Site selection of community residential homes.—
126 (1) For the purposes of this section, the term:
127 (e) “Resident” means any of the following: a frail elder as

128 defined in s. 429.65; a person who has a disability handieap as
129| defined in s. 760.22(3) (a) s—+60-22++=)>; a person who has a

130| developmental disability as defined in s. 393.063; a

131| nondangerous person who has a mental illness as defined in s.
132 394.455; or a child who is found to be dependent as defined in
133 s. 39.01 or s. 984.03, or a child in need of services as defined
134 in s. 984.03 or s. 985.03.

135 Section 4. Present subsections (3) through (6) of section
136 760.22, Florida Statutes, are redesignated as subsections (4)
137 through (7), respectively, and present subsection (7) of that

138 section is amended, to read:

139 760.22 Definitions.—As used in ss. 760.20-760.37, the term:
140 (3)4H “Disability” “Handieap?” means:
141 (a) A person has a physical or mental impairment which

142 substantially limits one or more major life activities, or he or
143 she has a record of having, or is regarded as having, such
144| physical or mental impairment; or

145 (b) A person has a developmental disability as defined in

Page 5 of 12
CODING: Words strieken are deletions; words underlined are additions.




146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

Florida Senate - 2020 SB 1084

36-00536B-20 20201084
s. 393.063.

Section 5. Section 760.23, Florida Statutes, is amended to
read:

760.23 Discrimination in the sale or rental of housing and
other prohibited practices.—

(1) It is unlawful to refuse to sell or rent after the
making of a bona fide offer, to refuse to negotiate for the sale
or rental of, or otherwise to make unavailable or deny a
dwelling to any person because of race, color, national origin,

sex, disability kemdieasp, familial status, or religion.

(2) It is unlawful to discriminate against any person in
the terms, conditions, or privileges of sale or rental of a
dwelling, or in the provision of services or facilities in
connection therewith, because of race, color, national origin,

sex, disability hemdieap, familial status, or religion.

(3) It is unlawful to make, print, or publish, or cause to
be made, printed, or published, any notice, statement, or
advertisement with respect to the sale or rental of a dwelling
that indicates any preference, limitation, or discrimination

based on race, color, national origin, sex, disability handieap,

familial status, or religion or an intention to make any such
preference, limitation, or discrimination.
(4) It is unlawful to represent to any person because of

race, color, national origin, sex, disability hanrdieap, familial

status, or religion that any dwelling is not available for
inspection, sale, or rental when such dwelling is in fact so
available.

(5) It is unlawful, for profit, to induce or attempt to

induce any person to sell or rent any dwelling by a
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175 representation regarding the entry or prospective entry into the
176 neighborhood of a person or persons of a particular race, color,

177 national origin, sex, disability kemdieap, familial status, or

178 religion.

1795 (6) The protections afforded under ss. 760.20-760.37

180 against discrimination on the basis of familial status apply to
181 any person who 1s pregnant or is in the process of securing

182 legal custody of any individual who has not attained the age of
183 18 years.

184 (7) It is unlawful to discriminate in the sale or rental
185| of, or to otherwise make unavailable or deny, a dwelling to any
186| Dbuyer or renter because of a disability handieap of:

187 (a) That buyer or renter;

188 (b) A person residing in or intending to reside in that
189 dwelling after it is sold, rented, or made available; or

190 (c) Any person associated with the buyer or renter.

191 (8) It is unlawful to discriminate against any person in
192 the terms, conditions, or privileges of sale or rental of a

193 dwelling, or in the provision of services or facilities in

194 connection with such dwelling, because of a disability handieap
195 of:

196 (a) That buyer or renter;
197 (b) A person residing in or intending to reside in that

198 dwelling after it is sold, rented, or made available; or

199 (c) Any person associated with the buyer or renter.

200 (9) For purposes of subsections (7) and (8), discrimination
201 includes:

202 (a) A refusal to permit, at the expense of the handicapped

203| person with a disability, reasonable modifications of existing
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204| premises occupied or to be occupied by such person if such
205| modifications may be necessary to afford such person full
206| enjoyment of the premises; or
207 (b) A refusal to make reasonable accommodations in rules,
208| policies, practices, or services, when such accommodations may
209| be necessary to afford such person equal opportunity to use and
210 enjoy a dwelling.
211 (10) Covered multifamily dwellings as defined herein which
212 are intended for first occupancy after March 13, 1991, shall be
213| designed and constructed to have at least one building entrance
214 on an accessible route unless it is impractical to do so because
215| of the terrain or unusual characteristics of the site as
216| determined by commission rule. Such buildings shall also be
217 designed and constructed in such a manner that:
218 (a) The public use and common use portions of such
219| dwellings are readily accessible to and usable by handicapped

220| persons with disabilities.

221 (b) All doors designed to allow passage into and within all
222| premises within such dwellings are sufficiently wide to allow
223| passage by a person in a wheelchair.

224 (c) All premises within such dwellings contain the

225 following features of adaptive design:

226 1. An accessible route into and through the dwelling.

227 2. Light switches, electrical outlets, thermostats, and

228 other environmental controls in accessible locations.

229 3. Reinforcements in bathroom walls to allow later

230 installation of grab bars.

231 4. Usable kitchens and bathrooms such that a person in a

232 wheelchair can maneuver about the space.
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233 (d) Compliance with the appropriate requirements of the
234| American National Standards Institute for buildings and
235 facilities providing accessibility and usability for persons
236| with a physical disability physieattyhandicapped—peopte,
237 commonly cited as ANSI Al117.1-1986, suffices to satisfy the

238 requirements of paragraph (c).
239
240 State agencies with building construction regulation

241 responsibility or local governments, as appropriate, shall

242| review the plans and specifications for the construction of

243| covered multifamily dwellings to determine consistency with the

244 requirements of this subsection.

245 Section 6. Section 760.24, Florida Statutes, is amended to
246 read:
247 760.24 Discrimination in the provision of brokerage

248 services.—It is unlawful to deny any person access to, or

249| membership or participation in, any multiple-listing service,
250 real estate brokers’ organization, or other service,

251 organization, or facility relating to the business of selling or
252 renting dwellings, or to discriminate against him or her in the
253 terms or conditions of such access, membership, or

254 participation, on account of race, color, national origin, sex,
255 disability kermdieap, familial status, or religion.

256 Section 7. Subsection (1) and paragraph (a) of subsection
257 (2) of section 760.25, Florida Statutes, are amended to read:
258 760.25 Discrimination in the financing of housing or in
259 residential real estate transactions.—

260 (1) It is unlawful for any bank, building and loan

261 association, insurance company, or other corporation,
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association, firm, or enterprise the business of which consists
in whole or in part of the making of commercial real estate

loans to deny a loan or other financial assistance to a person
applying for the loan for the purpose of purchasing,
constructing, improving, repairing, or maintaining a dwelling,

or to discriminate against him or her in the fixing of the
amount, interest rate, duration, or other term or condition of

such loan or other financial assistance, because of the race,

color, national origin, sex, disability hendieap, familial

status, or religion of such person or of any person associated
with him or her in connection with such loan or other financial
assistance or the purposes of such loan or other financial
assistance, or because of the race, color, national origin, sex,
disability handieap, familial status, or religion of the present
or prospective owners, lessees, tenants, or occupants of the
dwelling or dwellings in relation to which such loan or other
financial assistance is to be made or given.

(2) (a) It is unlawful for any person or entity whose
business includes engaging in residential real estate
transactions to discriminate against any person in making
available such a transaction, or in the terms or conditions of
such a transaction, because of race, color, national origin,

sex, disability hkemdieap, familial status, or religion.

Section 8. Paragraph (a) of subsection (1) and paragraph
(a) of subsection (5) of section 760.29, Florida Statutes, are
amended to read:

760.29 Exemptions.—

(1) (a) Nothing in ss. 760.23, amrd 760.25, and 760.27

applies to:
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1. Any single-family house sold or rented by its owner,
provided such private individual owner does not own more than
three single-family houses at any one time. In the case of the
sale of a single-family house by a private individual owner who
does not reside in such house at the time of the sale or who was
not the most recent resident of the house prior to the sale, the
exemption granted by this paragraph applies only with respect to
one sale within any 24-month period. In addition, the bona fide
private individual owner shall not own any interest in, nor
shall there be owned or reserved on his or her behalf, under any
express or voluntary agreement, title to, or any right to all or
a portion of the proceeds from the sale or rental of, more than
three single-family houses at any one time. The sale or rental
of any single-family house shall be excepted from the
application of ss. 760.20-760.37 only if the house is sold or
rented:

a. Without the use in any manner of the sales or rental
facilities or the sales or rental services of any real estate
licensee or such facilities or services of any person in the
business of selling or renting dwellings, or of any employee or
agent of any such licensee or person; and

b. Without the publication, posting, or mailing, after
notice, of any advertisement or written notice in violation of

s. 760.23(3) .

Nothing in this provision prohibits the use of attorneys, escrow
agents, abstractors, title companies, and other such
professional assistance as 1s necessary to perfect or transfer

the title.
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320 2. Rooms or units in dwellings containing living quarters
321 occupied or intended to be occupied by no more than four
322 families living independently of each other, if the owner
323| actually maintains and occupies one of such living quarters as
324| his or her residence.
325 (5) Nothing in ss. 760.20-760.37:
326 (a) Prohibits a person engaged in the business of
327 furnishing appraisals of real property from taking into
328 consideration factors other than race, color, national origin,
329| sex, disability hkaendieap, familial status, or religion.
330 Section 9. Subsection (5) of section 760.31, Florida

331 Statutes, 1is amended to read:

332 760.31 Powers and duties of commission.—The commission
333 shall:
334 (5) Adopt rules necessary to implement ss. 760.20-760.37

335 and govern the proceedings of the commission in accordance with
336| chapter 120. Commission rules shall clarify terms used with
337 regard to handiecapped accessibility for persons with

338 disabilities, exceptions from accessibility requirements based

339 on terrain or site characteristics, and regquirements related to
340| housing for older persons. Commission rules shall specify the
341 fee and the forms and procedures to be used for the registration
342 required by s. 760.29(4) (e).

343 Section 10. This act shall take effect July 1, 2020.
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Summary:

SB 1698 creates the “Florida Pet Protection Act) (act) to require the licensing of pet stores in
Florida that display, sell, offer to sell, deliver, auction, broker, give away, or transfer certain
household pets (i.e., domestic dogs or domestic cats). Under the bill, a valid pet store license
issued by the Department of Business and Professional Regulation (DBPR) is required to operate
a pet store that sells household pets (licensed pet store). A licensed pet store must be annually
inspected by the DBPR.

The bill requires that, as to household pets, a licensed pet store must:
e Acquire the pets only from certain sources, as defined in the bill; and
e Not sell a pet:
o Younger than eight weeks old,;
o Without an identification microchip and the pet’s professional breeder history unless
there is proof the pet was acquired through an animal rescue or animal shelter;
o Toa person younger than 18 years old
o That is acquired from a qualified breeder or pet broker, unless the pet store provides to
the buyer of the pet, before completing the transaction, a written certification of
information specified in the bill, including identifying information for the pet and the
breeder who bred the pet.

The bill requires a pet store to provide all of the following for household pets at the store:
Specified flooring in animal enclosures;

Daily cleaning of animal enclosures, as necessary to prevent body waste accumulation;

An isolation enclosure for animals under veterinarian-directed observation;

Climate control to maintain enclosure temperatures between 67 and 78 degrees at all times;
Veterinary visits to the pet store at least three times weekly;

Dog trainer visits to the pet store at least once per week;
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e A daily enrichment program for puppies of exercise and socialization; and
e Photographs, digital images, or video footage depicting all breeding facilities from which the
pet store acquires household pets.

Administrative, civil, and criminal penalties are set forth in the bill. If a person is convicted of
engaging in unlawful practices in the sale of household pets or the operation of a pet store, the
person may be punished by up to 60 days in jail or a fine up to $500.

The bill provides that the act preempts county and municipal ordinances and regulations that
prohibit or regulate pet stores, but does not preempt the authority of a local government’s
authority to levy a local business tax.

The bill is estimated to have an impact on state government. See Section V, Fiscal Impact
Statement.

The bill is effective July 1, 2020.
Present Situation:

The regulation in Florida law of retail pet stores and the sale of dogs and cats is limited, and no
state license is required under current law to engage in such activities.

Section s. 823.15, F.S., provides requirements for the handling of dogs and cats taken in by a
public or private animal shelter, humane organization, or animal control agency operated by a
humane organization or by a county, municipality, or other incorporated political subdivision
(shelter). A shelter must maintain certain records about the animals it takes in and make the
records available for public inspection and dissemination.!

All dogs and cats sold or released for adoption from a shelter must be sterilized, by either:

e Providing sterilization by a licensed veterinarian before relinquishing custody of the animal;
or

e Entering into a written agreement with the adopter or purchaser guaranteeing that
sterilization will be performed within 30 days or prior to sexual maturity.?

As to pet shops, current state law mandates the procedure for the euthanasia of warm-blooded
animals, except those held as food for another animal, offered for sale, or obtained for sale by a
pet shop.®

Local Ordinance Regulation

A number of local governments in Florida have adopted ordinances to regulate the operations of
pet stores in their jurisdictions. The Hillsborough County Commission (commission) continues

1 See s. 823.15(2)(a), F.S.; data for species other than domestic cats and domestic dogs is to be separately recorded.
2 See s. 828.15(3), F.S.; the shelter must require a sufficient deposit from the adopter or purchaser, refundable upon
presentation to the shelter of written evidence of sterilization by the veterinarian performing procedure.

3 Section 828.065, F.S.
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to address perceived abuses at pet stores in that jurisdiction. The county commission has enacted
retail sale regulations for grandfathered and existing pet shops* and for new pet shops.®

The commission is considering modifying its retail sales ordinance and implementing new
breeder regulations,® and the commission’s staff notes the following circumstances occurring in
that county:

On May 26, 2017, the Board of County Commissioners (BOCC) enacted
the Pet Retail Sales Ordinance. Hillsborough County is one of over 200
jurisdictions that have enacted similar ordinances in the U.S. and Canada,
with nearly 70 ordinances existing in Florida. The Ordinance regulates the
sale of dogs and cats by pet retail businesses that existed in Hillsborough
County at the time the Ordinance became effective. The Ordinance also
requires new pet retail businesses to sell only dogs or cats obtained from
an animal shelter or rescue organization and prohibits retail sale of these
animals in public places, like flea markets, and yard sales.

On September 23, 2019, Hillsborough County Pet Resources was awarded
custody of more than 300 dogs living in deplorable conditions at an animal
breeding and retail business in Tampa. In view of this event, on October 2,
2019, the BOCC directed the County Attorney's Office, with the
assistance of County Administration, to bring back recommendations to
strengthen the Pet Retail Sales Ordinance, including addressing
commercial dog breeding facilities at the November 6, 2019 BOCC
meeting. After meeting with individual Commissioners, Pet Resources,
County Administration, and other interested persons, including Pet Retail
business owners and representatives from various breeding associations,
the matter was postponed to December 4, 2019 to further explore new
ideas that developed.

Staff's recommendations include addressing pet retail sales and proposed
breeder regulations separately; eliminating grandfather privilege for
existing pet retail shops in the County within an approximate two year
period; including additional interim restrictions and penalties for existing
pet shops; redefining the term breeder and defining the term hobby
breeder; banning all unregulated breeding activities; establishing
permitting/licensing and zoning requirements for hobby breeders and

4 See the Hillsborough County Code of Ordinances, Part A, s. 6-6, Grandfathering in existing pet shops, registration
requirements, and certain regulations, and the Hillsborough County Code of Ordinances, Part A, s. 6-62, Additional retail
sale regulations for existing pet shops, at

https://library.municode.com/fl/hillsborough_county/codes/code_of ordinances, part a?nodeld=HICOCOORLA CH6AN
(last visited Jan. 29, 2020).

5 1d., and see the Hillsborough County Code of Ordinances, Part A, s. 6-63, Adoption-based business model for retail sale of
dogs and cats and other requirements for new pet shops.

6 See the county’s Agenda Item Cover Sheet and Staff Report Outlining Recommendations, at
https://eagenda.hillsboroughcounty.org/portal/PTL29560/search?D=01/23/2020& T=Regular%20BOCC%20Meeting& Y=Ba
ckup&o=B-4.pdf (last visited Jan. 29, 2020).
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eliminating the County's current permitting process; and setting forth
breeder care/treatment regulations, enforcement, and penalties.

The commission is holding a public hearing to consider modifications to its ordinances at its next
meeting on February 5, 2020.”

According to the Humane Society of the United States, there are a total of 70 municipalities and
counties in Florida that have passed ordinances banning the retails sales of dogs and cats.® There
are 340 such ordinances nationwide.’

United States Department of Agriculture Breeder Inspections

The Animal Care program under the Animal and Plant Health Inspection Service within the

United States Department of Agriculture licenses breeders under the federal Animal Welfare

Act.!® Information from the animal care program regarding compliance with the federal Animal

Welfare Act provides the program will not cite in an inspection report a noncompliance other

than a critical noncompliance, if the facility:

e Timely discovers a noncompliance using its own monitoring program; and

e Immediately takes appropriate corrective action and swiftly establishes measures to prevent
reoccurrence.

Further, the program will not cite on an inspection report a critical noncompliance occurring

outside a routine or focused inspection if it does not constitute a repeat noncompliance and the

facility:

e Has no repeat or critical noncompliance on any inspection report for the relevant approved
site during the preceding 12 months;

e Timely discovers the critical noncompliance using its own compliance monitoring program;

e Has not voluntarily reported a noncompliance that falls within the same section or subsection
of the animal welfare act regulations and standards during the preceding 24 months for
relevant approved site:

e Immediately takes appropriate corrective action and establishes measures to prevent
recurrence; and

e Promptly reports the incident generally within five days of discovering a noncompliance
orally or in writing to its animal care inspector or any animal care office and cooperates with
the inspector as he or she reviews the incident.!

7 See Anastasia Dawson, Commissioners look to snuff out animal breeders, sales within Hillsborough County, at
https://www.tampabay.com/news/hillsborough/2020/01/23/commissioners-look-to-snuff-out-animal-breeders-sales-within-
hillsborough-county/ (last visited Jan. 29, 2020).

8 FL Localities Banning Retail Pet Store Puppy Sales, Humane Society of the United States (on file with the Senate
Committee on Innovation, Industry, and Technology).

° [US] Localities Banning Retail Pet Store Puppy Sales, Humane Society of the United States (on file with the Senate
Committee on Innovation, Industry, and Technology).

10See 7 U.S.C. ss. 2131 et seq.

11 See Tech Note, Animal Care Program, Animal and Plant Health Inspection Service, U.S. Department of Agriculture, May
2018 at https://www.aphis.usda.gov/animal_welfare/downloads/awa/ac-tech-note-incentives-animal-welfare-act-
compliance.pdf (last visited January 29, 2020).
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I, Effect of Proposed Changes:
Statutory Framework and Definitions

Section 1 of the bill provides direction to the Division of Law Revision to create part XVII of
ch. 468, F.S., consisting of ss. 468.901 through 468.919, F.S., with the title “Household Pet
Stores.”

Section 2 of the bill creates s. 468.901, F.S., which provides part V11 of ch. 468, F.S., may be
cited as the “Florida Pet Protection Act” (act). Under the bill, the term “household pet” includes
a domestic dog or a domestic cat (regardless of age, thus puppies and kittens are deemed
household pets also). See Section 3 for the definitions applicable to the act.

Section 3 of the bill creates s. 468.903, F.S., to define the following terms used in the act.

e “Accredited veterinarian” means a veterinarian accredited by the United States Department
of Agriculture.?

e “Adult cat” means a domestic cat that is one year of age or older.

e “Adult dog” means a domestic dog that is one year of age or older.

e “Animal rescue” means:

o A nonprofit organization exempt from federal income taxation under s. 501(c)(3) of the
Internal Revenue Code which:
1. Keeps, houses, and maintains household pets (defined as domestic dogs or
domestic cats); and
2. Is dedicated to the welfare, health, safety, and protection of such pets; or
o An organization that offers for adoption spayed or neutered household pets in exchange
for payment of reasonable adoption fees to cover the organization’s costs, including, but
not limited to, costs related to spaying or neutering.

e “Animal shelter” means a public facility, or a private facility operated by a nonprofit
organization that is exempt from federal income taxation under s. 501(c)(3) of the Internal
Revenue Code, which keeps, houses, and maintains household pets, such as a county or
municipal animal control agency or pound, humane society, animal welfare society, society
for the prevention of cruelty to animals, or other nonprofit organization devoted to the
welfare, protection, and humane treatment of such pets.

e “Department” means the Department of Business and Professional Regulation (DBPR).

e “Hobby breeder” means an establishment that:

o Sells no more than four puppies or adult dogs and no more than four kittens or adult cats
in any calendar year; or

12 The Animal and Plant Health Inspection Service under the U. S. Department of Agriculture provides a voluntary program
for accreditation of veterinarians. Accredited veterinarians under the program are the “first line of defense in ensuring the
health of this Nation’s livestock and poultry. APHIS is dependent on accredited veterinarians for carrying out many of the
programs and services designed to protect public health and safeguard animal health.” See
https://www.aphis.usda.gov/aphis/ourfocus/animalhealth/nvap/NVAP-Reference-Guide/Introduction (last visited

Jan. 29, 2020).The responsibilities under the program include: animal identification, disease prevention, control, and
eradication, regulatory immunization, regulations for intrastate, interstate, and international shipment of animals and animal
byproducts, and instructions on the proper selection, completion, and submission of regulatory forms. Id.
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o Keeps, houses, and maintains in any location no more than three intact (unspayed) adult
female dogs, one intact (unneutered) male adult dog, three intact (unspayed) adult female
cats, and one intact (unneutered) male adult cat.

e “Household pet” means a domestic dog or a domestic cat.

e “Intact” means that an animal’s reproductive organs have not been removed through spaying
or neutering.

e “Kitten” means a domestic cat younger than one year old.

e “Pet broker” means a person who buys, sells, or offers for sale household pets, at wholesale
for resale to another, or who sells or gives one or more such pets to a pet store.

e “Pet store” means:

o Aretail store that sells or offers for sale household pets, to the public and, with respect to
such sales, the store’s salesperson, the pet’s buyer, and the pet being sold are each
physically present during the sale so that the buyer may personally observe the pet and
help ensure its health before taking custody; and

o An animal rescue or animal shelter that purchases household pets for resale from a pet
broker or professional breeder.

e “Professional breeder” means an establishment other than an animal rescue, an animal
shelter, or a hobby breeder, that sells in any calendar year for money or other consideration,
five or more puppies or adult dogs, or five or more kittens or adult cats.

e “Puppy” means a domestic dog that is younger than one year old.

e “Veterinarian” means a health care practitioner licensed to engage in the practice of
veterinary medicine under ch. 474, F.S., or licensed by the appropriate authority in another
state to engage in the practice of veterinary medicine in that state.

Licensure of Pet Stores; Prohibitions

Section 4 of the bill creates s. 468.905, F.S., to prohibit a person who does not have a valid pet
store license issued by the DBPR in accordance with the act, from operating a pet store in Florida
that displays, offers for sale, delivers, barters, auctions, brokers, gives away, transfers, or sells
any household pet from the store. The bill provides that an animal rescue or an animal shelter
must be licensed as a pet store if it purchases household pets for resale from a pet broker or
professional breeder as those terms are defined in the act.

The bill requires the DBPR to adopt procedures for the licensure of pet stores, and an applicant
for a pet store license must apply to the DBPR in the format required by the DBPR. Under the
bill, the DBPR must assign each licensee a unique license number for each licensed location.

The bill authorizes the DBPR to establish annual licenses. Under the bill, an application for
license renewal must be submitted to the DBPR in a format required by the DBPR.

Requirements for Pet Stores; Unlawful Practices

Section 5 of the bill creates s. 468.907, F.S., to set forth the requirements for sales of household
pets, pet store operations and procedures, pet store features and services.
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Sales and Transfers of Household Pets by Pet Stores

The bill prohibits displaying, offering for sale, delivery, bartering, auctioning, brokering, giving
away, transferring, or selling of any household pet from a pet store, unless such pet is acquired
from one of the following sources:

A qualified breeder (qualification requirements are set forth below);

A hobby breeder;

An animal rescue;

An animal shelter;

Another pet store; and

A pet broker, and if the pet broker acquire a pet from a professional breeder, that breeder
must be a qualified breeder.

Under the bill, for the purposes of sale or transfer of household pets by pet stores, the term
“qualified breeder” means a professional breeder located inside or outside Florida that meets all
of the following requirements:

Is licensed by the United States Department of Agriculture (USDA) under the federal Animal
Welfare Act®® and, if required, by a state agency.

Has not been issued a report of a direct’* noncompliance violation by the USDA?® under the
federal Animal Welfare Act, in the two years immediately before offering for sale,
delivering, bartering, auctioning, brokering, giving away, transferring, or selling a household
pet.

Has not had three or more noncompliance violations documented in any report issued by the
USDA under the federal Animal Welfare Act for the year immediately before the offering for
sale, delivering, bartering, auctioning, brokering, giving away, transferring, or selling of a
household pet.

The bill provides that a pet store may not sell, deliver, barter, auction, broker, give away, or
transfer (sell) a household pet that:

Is younger than eight weeks old;

Is not implanted with an identification microchip;

Does not have a health certificate signed by an accredited veterinarian;

Is to be sold to a person younger than 18 years old (verified by a valid driver license, state
identification card, or other government-issued identification card with the person’s
photograph); or

13 See 7 U.S.C. ss. 2131 et seq. Licensing of dealers and exhibitors is addressed in 7. U.S.C. s. 2133.

14 According to the USDA Animal and Plant Health Inspection Service (APHIS), a “direct” noncompliance is a critical
noncompliance that is currently (at the time of the inspection) having a serious or severe adverse effect on the health and
well-being of the animal. See the APHIS Animal Care Inspection Guide (8/19/19) Appendix B for examples that include
heavy tick/flea infestation and embedded overgrown toenails causing gait problems, at
https://www.aphis.usda.gov/animal_welfare/downloads/Animal-Care-Inspection-Guide.pdf (last visited Jan. 29, 2020).

15 For information on noncompliance issues and the noncompliance process, see Tech Note, Animal Care Program, Animal
and Plant Health Inspection Service, U.S. Department of Agriculture, May 2018 at
https://www.aphis.usda.gov/publications/animal_welfare/2017/ac-tech-note-incentives-animal-welfare-act-compliance.pdf

(last visited Jan. 29, 2020).
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Is acquired from a qualified breeder or pet broker, unless the pet store provides to the buyer

of the pet, before completing the transaction, a written certification of the following (pre-sale

certification documents):

o 1. The name, address, and USDA license number, if applicable, of the breeder who bred

the pet;

2. A copy of the breeder’s most recent USDA inspection report, if applicable;

3. The pet’s date of birth, if known;

4. The date the pet store took possession of the pet;

5. The breed, gender, color, and any identifying marks of the pet;

6. A signed statement by an accredited veterinarian which describes any known disease,

illness, or congenital or hereditary condition that adversely affects the health of the pet at

the time of examination; and

o 7. A document signed by the owner or a manager or employee of the pet store certifying
that all information required to be provided to the person acquiring the household pet is
accurate.

O O O O O

The owner or a manager or employee of a pet store may not fraudulently alter or provide false
information on a certification, and a pet store must keep a copy of the certification for at least
three years after the date of acquisition of the pet.

The bill requires a licensed pet store to provide to the buyer of a household pet the following
information (identity and history data):

The pet’s microchip identification number;

The complete name, address, and telephone number of all professional breeders or other
persons who kept, housed, or maintained the pet before its coming into possession of the pet
store, or proof that the pet was acquired through an animal rescue or animal shelter; and

A photograph or digital image of both of the pet’s parents (Sire and dam).

A pet store must keep a copy of the pre-sale certification documents and the required identity and
history data for at least three years after the date it acquired the household pet.

Required Pet Store Features and Services

The bill requires a pet store to provide all of the following for household pets at the store:

Flooring in the primary housing enclosures constructed of a solid surface; if grid-style or
wire flooring is used, the surface must be covered with a rubberized or coated material that
prevents an animal’s toe or foot from passing through or being entrapped by the flooring;
Cleaning of all primary enclosures daily, or as often as necessary to prevent body waste
accumulation, and maintenance of a sanitation log of such cleanings;

An isolation enclosure with separate ventilation which allows an animal to be kept separately
from others while under veterinarian-directed observation;

Climate control that ensures temperatures in animal enclosures are kept between 67 degrees
and 78 degrees at all times;

Maintenance of daily logs of temperatures in animal enclosures, and if such temperatures fall
outside the required range for any reason, maintenance of a corrective action record detailing
the steps taken to adjust temperatures;
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e Visits by a veterinarian licensed in Florida who visits the pet store at least three times weekly
to observe the condition of the pets’ health and overall well-being;

e Visits by a dog trainer who visits the pet store at least once every week to assist with any
behavioral or training issues;

e An enrichment program for puppies which consists of exercise and socialization for at least
two 30-minute periods each day;

e Maintenance of a log for each puppy of the daily activities that the puppy participates in as
part of an enrichment program; and

e Photographs, digital images, or video footage depicting all breeding facilities from which the
pet store acquires household pets.

Inspections of Pet Stores

Section 6 of the bill creates s. 468.909, F.S., to require the DBPR to annually inspect each pet
store subject to licensure to ensure compliance with the act and any administrative rules adopted
pursuant to the act, including, but not limited to, an audit of the pre-sale certification documents
and required identity and history data that the licensee must maintain as required in s. 468.907,
F.S., as discussed above.

The bill authorizes, but does not require, the DBPR to conduct an inspection upon receipt of a
complaint or other information alleging a violation of the act or administrative rules adopted
pursuant to the act. In addition, the bill requires the DBPR to establish procedures for conducting
inspections and for creating inspection records. Under the bill, inspections must be conducted
during regular business hours in accordance with the DBPR’s procedures, may be conducted
without prior notice, and a record of each inspection must be maintained by the DBPR in
accordance with its procedures. The bill authorizes the DBPR to enter into a contract or
agreement with one or more veterinarians to conduct pet store inspections.

Administrative, Civil, and Criminal Penalties and Remedies

Section 7 of the bill creates s. 468.911, F.S., to set forth administrative requirements, remedies
and penalties for violations, and authorizes the DBPR to adopt rules to administer the act.

Under the bill, the DBPR must deny an application for issuance or renewal of a pet store license

if:

e The licensee or applicant violates the act or any rule or order issued under the act, if the
violation materially threatens the health or welfare of a household pet; or

e The licensee or applicant, in the past 20 years, has been convicted of or pled guilty or nolo
contendere to, regardless of adjudication, a misdemeanor or felony under ch. 828, F.S.,
[Animals: Cruelty, Sales; Animal Enterprise Protection],'® or a misdemeanor or felony under
ch. 741, F.S., involving an act of domestic violence.

16 Sections 828.40 to 828.43, F.S., constitute the Florida Animal Enterprise Protection Act.” An “animal enterprise” is
defined in s. 828.41(1), F.S., as a commercial or academic enterprise that uses animals for food or fiber production,
agriculture, research, or testing; a zoo, aquarium, circus, rodeo, or lawful competitive animal event; or any fair or similar
event intended to advance agricultural arts and sciences.
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The bill provides, if the DBPR finds that a pet store, or a person employed or contracted by a pet
store, has violated or is operating in violation of the act or any rule or order issued under the act,
the DBPR may:
e Issue a notice of noncompliance under s. 120.695, F.S;’
e Impose an administrative fine for each act or omission (with each day a violation continues
constituting a separation violation), not to exceed the following amounts:
o 1. For a first violation, $250;
o 2. For asecond violation, $500;
o 3. For athird or subsequent violation, $1,000;
o Direct that the person cease and desist from specified activities;
e Refuse to issue or renew a license or revoking or suspending a license; or
e Place the licensee on probation, subject to conditions specified by the DBPR.

Under the bill, the administrative proceedings that could result in the entry of an order imposing
any of the above penalties are governed by ch. 120, F.S., the Florida Administrative Procedure
Act, which provides uniform procedures for the exercise of specified authority.

Section 8 of the bill creates s. 468.913, F.S., to authorize legal action to recover civil penalties
and for injunctive relief. Under the bill, the DBPR may bring a civil action in a court of
competent jurisdiction to recover any penalties or damages authorized by the act and for
injunctive relief to enforce compliance with the act.

Section 9 of the bill creates s. 468.915, F.S., to set forth criminal penalties for violations of

certain requirements in the act. A person commits a misdemeanor of the second degree,

punishable by a term of imprisonment not to exceed 60 days or a fine not to exceed $500,%8 if he

or she violates:

e Section 468.907(2) or (3), F.S., created by the bill, relating to unlawful practices in the sale
of household pets by pet stores; or

e Section 468.905(1) or (4), F.S., created by the bill, relating to operation of a pet store without
a license.

Section 10 of the bill creates s. 468.917, F.S., to require the deposit of license fees and civil
penalties collected by the DBPR under the act into the Professional Regulation Trust Fund for
the DBPR’s use in administering the act.

Preemption of Local Government Regulation of Pet Stores

Section 11 of the bill creates s. 468.919, F.S., to provide that part V1 of ch. 468, F.S., created in
the bill, preempts county and municipal ordinances and regulations that prohibit or regulate pet
stores. A local government’s authority to levy a local business tax under ch. 205, F.S., for the

17 Section 120.695(2), F.S., provides each state agency must issue a notice of noncompliance as a first response to a minor
violation of an administrative rule. Section 120.695(1), F.S., sets forth the state’s policy that the purpose of regulation is to
protect the public through compliance with policies established by the Legislature; while fines and other penalties may be
imposed in order to assure compliance, they are secondary to the primary goal of attaining compliance with agency rules.
18 See ss. 775.082 and 775.083, F.S.
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V.

privilege of engaging in or managing any business, profession, or occupation within its
jurisdiction,® is not preempted under the bill.

The bill is effective July 1, 2020.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

Under Article VII, Section 19 of the Florida Constitution, a “state tax or fee imposed,
authorized, or raised under this section must be contained in a separate bill that contains
no other subject.” A “fee” is defined by the Florida Constitution to mean “any charge or
payment required by law, including any fee for service, fee or cost for licenses, and
charge for service.”?

Section 10 of the bill provides in part that “monies collected by the [Department of
Professional Regulation (DBPR) under the act] from license fees . . . must be deposited
into the [DBPR’s] Professional Regulation Trust Fund for use by the [DBPR] for
administration of [the act]. Authorization for the DBPR to impose license fees for its
administration of the act may be required to be addressed in a separate bill as required by
Article VII, Section 19 of the Florida Constitution.

Other Constitutional Issues:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

19 See s. 205.022(5), F.S., for the definition of “local business tax.” The term does not mean fees or licenses paid to any
board, commission, or officer for permits, registration, examination, or inspection, which, unless otherwise provided by law,
are deemed to be regulatory and in addition to, but not in lieu of, any local business tax imposed under the provisions of

[ch. 205, F.S.]. Id.

2 FLA. CONST. art. VII, s. 19(d)(1).



BILL: SB 1698 Page 12

B. Private Sector Impact:

The bill requires pet stores in Florida, if the stores sell or offer to sell domestic dogs or
domestic cats, to have the features, offer the services, perform the activities, and maintain
the records required under the bill, and the cost of meeting these requirements will be
borne by the affected pet stores.

C. Government Sector Impact:

The creation of an additional licensing, inspection, and regulatory structure for pet stores
will result in a fiscal impact to the state.

The Department of Business and Professional Regulation (DBPR) estimates, based on its
calculation that as many as 500 pet stores in the state sell household pets and will be
required to be licensed and inspected, the new regulatory program will increase
expenditures by approximately $105,573 in Fiscal Year 2020-2021, $99,517 in Fiscal
Year 2021-2022 and $99,517 in Fiscal Year 2022-2023. 2! The DBPR estimates one
environmental health specialist position is necessary to accomplish the inspections of pet
stores required by the bill, with an associated FTE expense of $60,886 ($54,830
recurring) and nonrecurring costs for technology hardware and software licenses and
service of approximately $2,700.%2

The DBPR’s Office of General Counsel addresses concerns about the terms used in the
bill and the basis for agency decisions and rules, and notes that programs within the
DBPR must fund themselves through adequate associated license fees as other programs
may not offset the costs of another program.?

VI. Technical Deficiencies:
None.
VII. Related Issues:

The language on retention of required certifications in lines 198 to 200 appears to be applicable
to all of the information required in s. 468.907(3)(e), F.S., not just paragraph 7 thereof. If this is
not intentional, an amendment to move that language to the left margin so it applies to

s. 468.907(3)(e), F.S., in its entirety should be considered.

VIII. Statutes Affected:

This bill creates the following sections of the Florida Statutes: 468.901, 468.919, 468.903,
468.905, 468.907, 468.909, 468.911, 468.913, 468.915, and 468.917.

21 See 2020 Agency Legislative Bill Analysis (Department of Business and Professional Regulation) for SB 1698,
Jan. 30, 2020 (on file with Senate Committee on Innovation, Industries, and Technology) at page 4.

221d. at pp. 5-7.

2 1d. at p. 6.
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IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Innovation, Industry, and Technology (Diaz)

recommended the following:
Senate Amendment (with title amendment)
Delete everything after the enacting clause

and insert:

Section 1. The Division of Law Revision is directed to

create part XVII of chapter 468, Florida Statutes, consisting of
ss. 468.901-468.919, Florida Statutes, to be entitled “Retail

Pet Stores.”

Section 2. Section 468.901, Florida Statutes, is created to

read:
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468.901 Short title.—This part may be cited as the “Florida

Pet Protection Act.”

Section 3. Section 468.903, Florida Statutes, is created to
read:

468.903 Definitions.—As used in this part, the term:

(1) “Animal rescue” means a nonprofit organization exempt

from federal income taxation under s. 501 (c) (3) of the Internal

Revenue Code which keeps, houses, and maintains household pets

and which is dedicated to the welfare, health, safety, and

protection of such pets. The term includes an organization that

offers spayed or neutered household pets for adoption and

charges only reasonable adoption fees to cover the

organization’s costs, including, but not limited to, costs

related to spaying or neutering the pets.

(2) “Animal shelter” means a public facility, or a private

facility operated by a nonprofit organization that is exempt

from federal income taxation under s. 501 (c) (3) of the Internal

Revenue Code, which keeps, houses, and maintains household pets,

such as a county or municipal animal control agency or pound, a

humane society, an animal welfare society, a society for the

prevention of cruelty to animals, or another nonprofit

organization devoted to the welfare, protection, and humane

treatment of household pets.

(3) “Department” means the Department of Business and

Professional Regulation.

(4) “Household pet” means a domestic dog or a domestic cat.

(5) “Pet broker” means a person who buys, sells, or offers

for sale household pets for resale to other persons, or who

sells or gives one or more pets to a retail pet store, and who
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holds a valid Class B animal dealer license issued by the United

States Department of Agriculture.

(6) “Professional breeder” means a person who is required

to be licensed as a Class A animal dealer by the United States

Department of Agriculture.

(7) “Retail pet store” means a retail store that sells or

offers for sale household pets to the public. The term does not

include an animal rescue; an animal shelter; or a breeder who

sells or transfers, directly to the public, household pets bred

and raised on the breeder’s premises.

(8) “Veterinarian” means a health care practitioner

licensed under chapter 474, or licensed out of state by the

applicable entity in that state, to engage in the practice of

veterinary medicine.

Section 4. Section 468.905, Florida Statutes, is created to
read:

468.905 Licensure of retail pet stores.—

(1) A person may not operate a retail pet store in this

state without having a valid retail pet store license issued by

the department in accordance with this section.

(2) The department shall adopt procedures for the licensure

of retail pet stores. An applicant for a retail pet store

license shall apply to the department in a format prescribed by

the department. Upon licensure, the department shall assign a

unique license number for each licensed premises.

(3) The department may establish annual license periods

that are valid for 1 year and that may be renewed. An

application for renewal of a license must be submitted to the

department in a format prescribed by the department.
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(4) A retail pet store that does not have a valid license

may not display, offer for sale, deliver, barter, auction,

broker, give away, transfer, or sell any household pet from the

store.

(5) Nothing in this part shall be construed to prohibit or

regulate the sale of hunting dogs, field trial dogs, sporting

dogs, or cattle dogs.

Section 5. Section 468.907, Florida Statutes, is created to
read:

468.907 Sale or transfer of household pets by retail pet

stores.—

(1) As used in this section, the term “qualified breeder”

means a professional breeder that is located inside or outside

this state and meets all of the following requirements:

(a) Holds a wvalid Class A animal license issued by the

United States Department of Agriculture and, if required by the

respective state, is licensed by a state agency.

(b) Has not been issued a report of a finally adjudicated

direct noncompliance violation by the United States Department

of Agriculture under the federal Animal Welfare Act, 7 U.S.C.

ss. 2131 et seq., in the 2 years immediately before offering for

sale, delivering, bartering, auctioning, brokering, giving away,

transferring, or selling a household pet. However, a

professional breeder is not considered a qualified breeder until

a pending report of a direct noncompliance violation is finally

adjudicated.

(c) Has not had three or more finally adjudicated

noncompliance violations documented in any report issued by the

United States Department of Agriculture under the federal Animal
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Welfare Act, 7 U.S.C. ss. 2131 et seq., for the year immediately

before offering for sale, delivering, bartering, auctioning,

brokering, giving away, transferring, or selling a household

pet. However, a professional breeder is not considered a

qualified breeder until a pending report of a noncompliance

violation is finally adjudicated.

(2) A retail pet store may not display, offer for sale,

deliver, barter, auction, broker, give away, transfer, or sell

any household pet from the store unless such pet was acquired

from one of the following sources:

(a) A qualified breeder.

(b) A person who, pursuant to 9 C.F.R. s. 2.1(a) (3) (ii)-

(vii), is exempt from licensure by the United States Department

of Agriculture.

(c) An animal rescue.

(d) An animal shelter.

(e) A pet broker; however, if the pet broker acquires the

pet from a professional breeder, the breeder must be a qualified

breeder.

(3) A retail pet store may not sell, deliver, barter,

auction, broker, give away, or transfer any of the following:

(a) A household pet younger than 8 weeks of age.

(b) A household pet that has not been implanted with an

identification microchip.

(c) A household pet that does not have a valid veterinary

certification, including the United States Interstate and

International Certificate of Health Examination for Small

Animals prescribed by the United States Department of

Agriculture or the official certificate of veterinary inspection
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prescribed by the Department of Agriculture and Consumer

Services pursuant to s. 828.29.

(d) A household pet to a person younger than 18 years of

age, as verified by a valid driver license, state identification

card, or other government-issued identification card bearing a

photograph of the cardholder.

(e) A household pet acquired from a qualified breeder or

pet broker, unless the retail pet store provides to the buyer

acquiring the pet, before completing the transaction, a written

certification that includes the following:

1. The name, address, and United States Department of

Agriculture license number, if applicable, of the breeder who

bred the household pet.

2. A copy of the breeder’s most recent United States

Department of Agriculture inspection report, if applicable.

3. The household pet’s date of birth, if known.

4, The date the retail pet store took possession of the

household pet.

5. The breed, gender, color, and any identifying marks of

the household pet.

6. A signed statement by the store’s Florida-licensed

veterinarian, in a format prescribed by the department, which

describes any known disease, illness, or congenital or

hereditary condition that adversely affects the health of the

household pet at the time of examination.

7. A document signed by the owner or a manager or employee

of the retail pet store certifying that all information required

to be provided to the person acquiring the household pet under

this paragraph is accurate.
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A retail pet store shall keep a copy of the certification for at

least 3 years after the date of acquisition of the household

pet. The owner or a manager or an employee of a retail pet store

may not fraudulently alter or provide false information on a

certification provided in accordance with this paragraph.

(4) A licensed retail pet store shall provide to the buyer

of a household pet:

(a) The pet’s microchip identification number.

(b) The complete name, address, and telephone number of all

professional breeders, pet brokers, or other persons who kept,

housed, or maintained the pet before its coming into possession

of the retail pet store or proof that the pet was acquired

through an animal rescue or animal shelter.

(c) A photograph or digital image of both of the pet’s

parents, sire and dam.

A retail pet store shall keep a copy of the documentation

required under this subsection for at least 3 years after the

date it acquired the household pet.

(5) A retail pet store shall provide for all of the

following:

(a) Flooring in the primary enclosures that house household

pets which is constructed of a solid surface or, if grid-style

or wire flooring is used, the surface of which is covered with a

rubberized or coated material that prevents a pet’s toe or foot

from passing through or being entrapped by the flooring. A

retail pet store shall clean all primary enclosures daily, or as

often as necessary to prevent accumulation of body waste, and
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keep a daily sanitation log.

(b) An isolation enclosure with separate ventilation which

allows a household pet to be kept separately from other pets

while under veterinarian-directed isolation.

(c) Climate control that ensures that the ambient air

temperature of the store’s premises is kept between 67 and 78

degrees at all times. Retail pet stores shall keep daily logs of

the temperature. If, for any reason, the temperature falls

outside the required range, a corrective action record detailing

steps taken to adjust the temperature must be kept.

(d) A Florida-licensed veterinarian who visits the retail

pet store at least twice a week to observe the condition of the

pets’ health and overall well-being.

(e) An enrichment program for puppies which consists of

exercise and socialization for at least two 30-minute periods

each day. A retail pet store must keep a log for each puppy of

the daily activities that the puppy participates in as part of

the program.

(f) A photograph or digital image and video footage

depicting each breeding facility from which the retail pet store

acquires household pets.

Section 6. Section 468.909, Florida Statutes, is created to
read:

468.909 Inspections.—

(1) (a) At least annually, the department shall inspect each

retail pet store that is subject to licensure to ensure

compliance with this part and with rules adopted under this

part, including, but not limited to, an audit of the records

that the licensee maintains pursuant to s. 468.907(3) (e) and
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(b) The department also may conduct an inspection upon

(4) .

receipt of a complaint or other information alleging a violation

of this part or rules adopted under this part.

(2) The department shall establish procedures for

conducting inspections and making records of inspections.

Inspections shall be conducted during reqgular business hours in

accordance with the department’s procedures and may be conducted

without prior notice. A record of each inspection must be

maintained by the department in accordance with such procedures.

(3) The department may enter into a contract or agreement

with one or more veterinarians to conduct inspections under this

section. Such veterinarians must be independent and may not be

affiliated with an animal rights advocacy organization.

Section 7. Section 468.911, Florida Statutes, is created to
read:

468.911 Administrative remedies; penalties.—

(1) The department shall deny an application for issuance

or renewal of a retail pet store license if:

(a) The licensee or applicant violates this part or any

rule or order issued under this part, if the violation

materially threatens the health or welfare of a household pet;

or

(b) The licensee or applicant, in the past 20 years, has

been convicted of or pled guilty or nolo contendere to,

regardless of adjudication, a misdemeanor or felony under

chapter 828 or a misdemeanor or felony under chapter 741

involving an act of domestic violence.

(2) The department may enter an order doing one or more of
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the following if the department finds that the owner of a retail

pet store, or a person employed or contracted by a retail pet

store about who the owner knows or reasonably should have known,

has violated or is operating in violation of this part or any

rule or order issued pursuant to this part:

(a) Issuing a notice of noncompliance under s. 120.695.

(b) Imposing an administrative fine for each act or

omission, not to exceed the following amounts:

1. For a first violation, $250.

2. For a second violation, $500.

3. For a third or subsequent violation, $1,000.

Fach day that a violation continues constitutes a separate

violation.

(c) Directing that the person cease and desist specified

activities.

(d) Refusing to issue or renew a license or revoking or

suspending a license.

(e) Placing the licensee on probation, subject to the

conditions specified by the department.

(3) The administrative proceedings that could result in the

entry of an order imposing any of the penalties specified in

subsection (1) or subsection (2) are governed by chapter 120.

(4) The department may adopt rules to administer this part.

Section 8. Section 468.913, Florida Statutes, is created to

read:

468.913 Civil penalties; remedies.—The department may bring

a civil action in a court of competent jurisdiction to recover

any penalties or damages authorized by this part and for
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272 injunctive relief to enforce compliance with this part.

273 Section 9. Section 468.915, Florida Statutes, is created to
274 read:
275 468.915 Criminal penalties.—A person commits a misdemeanor

276 |of the second degree, punishable as provided in s. 775.082 or s.
277 775.083, if he or she violates:
278 (1) Section 468.907(2) or (3), relating to unlawful

279 |practices in the sale of household pets by retail pet stores; or

280 (2) Section 468.905(1) or (4), relating to operation of a

281 |retail pet store without a license.

282 Section 10. Section 468.917, Florida Statutes, is created
283 to read:
284 468.917 Deposit of funds.—All moneys collected by the

285 |department under this part from license fees or civil penalties

286 |must be deposited into the department’s Professional Regulation

287 Trust Fund for use by the department for administration of this

288 |part.

289 Section 11. Section 468.919, Florida Statutes, 1s created
290 to read:

291 468.919 Local regulation.—This part preempts any local

292 ordinance or regulation of a county or municipality which

293 |prohibits or regulates retail pet stores or the purchase or sale

294 of hunting dogs, field trial dogs, sporting dogs, or cattle

295 dogs. This section does not preempt a local government’s

296 authority to levy a local business tax pursuant to chapter 205.

297 Section 12. This act shall take effect July 1, 2020.
298

300 And the title is amended as follows:
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301 Delete everything before the enacting clause

302 and insert:

303 An act relating to the regulation of retail pet

304 stores; providing a directive to the Division of Law
305 Revision; creating s. 468.901, F.S.; providing a short
306 title; creating s. 468.903, F.S.; defining terms;

307 creating s. 468.905, F.S.; requiring the licensure of
308 retail pet stores; requiring the Department of

309 Business and Professional Regulation to adopt

310 procedures for such licensure; creating s. 468.907,
311 F.S.; defining the term “qualified breeder”;

312 regulating the sale or transfer of household pets by
313 retail pet stores; limiting the sources from which

314 retail pet stores may acquire pets for sale; providing
315 certain restrictions on the sale of household pets;
316 requiring certain documentation of the sources from
317 which retail pet stores acquire pets for sale;

318 providing requirements for the living conditions for
319