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2017 Regular Session

COMMITTEE MEETING EXPANDED AGENDA
CHILDREN, FAMILIES, AND ELDER AFFAIRS

MEETING DATE:
TIME:
PLACE:

MEMBERS:

The Florida Senate

Senator Garcia, Chair
Senator Torres, Vice Chair

Monday, April 3, 2017
1:30—3:30 p.m.
James E. "Jim" King, Jr. Committee Room, 401 Senate Office Building

Senator Garcia, Chair; Senator Torres, Vice Chair; Senators Artiles, Broxson, Campbell, and Stargel

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

SB 200
Passidomo
(Compare CS/CS/H 363)

Temporary Respite Care of a Child; Authorizing
certain organizations to establish programs for the
purpose of assisting parents and legal guardians in
providing temporary respite care for a child; providing
that placement of a child in temporary respite care
does not, in the absence of evidence to the contrary,
constitute abuse, neglect, or abandonment or
placement in foster care; authorizing the Department
of Children and Families to refer children to such
programs under certain circumstances, etc.

CF 04/03/2017 Fav/CS
Ju
RC

Fav/CS
Yeas 5 Nays O

CS/SB 414
Health Policy / Grimsley
(Similar CS/H 863)

Hospice Services; Exempting certain hospice
services in a not-for-profit retirement community from
specified review and application requirements, etc.

HP 03/27/2017 Fav/CS
CF 04/03/2017 Fav/CS
RC

Fav/CS
Yeas 5 Nays 0

SB 570

Rouson

(Similar CS/CS/H 23, Compare
CS/H 1121, CS/S 1044)

Public Assistance; Revising penalties for
noncompliance with work requirements for temporary
cash assistance; requiring the Department of
Economic Opportunity, in cooperation with
CareerSource Florida, Inc., and the Department of
Children and Families, to develop and implement a
work plan agreement for participants in the temporary
cash assistance program; requiring the Department of
Children and Families to impose a replacement fee
for electronic benefits transfer cards under certain
circumstances, etc.

CF 04/03/2017 Fav/CS
CM

AHS

AP

Fav/CS
Yeas 5 Nays O

04032017.1550

S-036 (10/2008)
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TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

SB 634

Campbell

(Identical H 645, Compare H
7011, S 1756)

Involuntary Examinations Under the Baker Act;
Authorizing physician assistants and advanced
registered nurse practitioners to execute a certificate
under certain conditions stating that he or she has
examined a person and finds the person appears to
meet the criteria for involuntary examination, etc.

HP 03/14/2017 Favorable
CF 04/03/2017 Favorable
JuU
RC

Favorable
Yeas 5 Nays O

SB 1260
Bean
(Compare CS/H 593)

Restrictions on Use of Public Assistance Benefits;
Prohibiting the use of electronic benefits transfer
cards to purchase soft drinks or candy; directing the
Department of Children and Families to request a
waiver to prohibit the use of Supplemental Nutrition
Assistance Program benefits to purchase soft drinks
or candy, etc.

CF 04/03/2017 Favorable
AHS
AP

Favorable
Yeas 4 Nays 1

6

SB 1680
Baxley
(Similar H 7075)

Child Welfare; Extending court jurisdiction to age 22
for young adults with disabilities in foster care;
requiring a transition plan to be approved before a
child reaches 18 years of age; requiring the
Department of Children and Families, in collaboration
with certain entities, to develop a statewide quality
rating system for residential group care providers and
foster homes, etc.

CF 04/03/2017 Fav/CS
AHS
AP

Fav/CS
Yeas 5 Nays O

SB 1756
Garcia

(Compare H 645, H 1327, H 7011,

S 634)

Examination and Treatment of Individuals with Mental
lliness; Providing responsibilities of the Department of
Children and Families for a comprehensive statewide
mental health and substance abuse program,; revising
rights of individuals receiving mental health treatment
and services to provide for the use of health care
surrogates or proxies to make decisions; designated
receiving facilities to permit access authority to an
agency designated by the Governor to serve as the
federally mandated protection and advocacy system
for individuals with disabilities, etc.

CF 04/03/2017 Fav/CS
AHS
AP

Fav/CS
Yeas 4 Nays O

Other Related Meeting Documents

04032017.1550

S-036 (10/2008)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Children, Families, and Elder Affairs

BILL: CS/SB 200

INTRODUCER:  Children, Families, and Elder Affairs Committee and Senator Passidomo

SUBJECT: Temporary Respite Care of a Child
DATE: April 4, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Preston Hendon CF Fav/CS
2. JU
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 200 authorizes qualified nonprofit organizations to establish programs to assist parents in
providing respite care for a period not to exceed 90 days for a child in times of family hardship.
Only children who are not part of the child welfare system are eligible for care under this
program.

The bill authorizes the parent of a minor child to execute a contract for care to delegate certain
powers regarding the care and custody of the child to a volunteer respite family that is screened
and trained by certain nonprofit organizations. The delegation does not change parental rights,
obligations, or authority regarding custody, visitation, or support unless determined by a court to
be in the best interests of the child. The bill includes various requirements to ensure child safety
and requires notification to a parent who did not sign the contract for care.

99 ¢¢ 29 ¢¢

The bill defines the terms “qualified association,” “qualified nonprofit organization,” “temporary
respite care” and “volunteer respite family,” provides a process for registering these qualified
organizations in lieu of licensure, and requires level 2 background screening for employees of
the organizations and family members who provide care. The bill requires the collection and
retention of certain specified information.

The bill has no fiscal impact on state or local government.

The bill has an effective date of July 1, 2017.
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. Present Situation:

Safe Families Model

Sometimes, parents encounter a hardship and are unable to adequately deal with both that
situation and parenting at the same time due to the lack of family or other support system.* This
type of social isolation combined with the stress of a crisis can increase the likelihood of child
abuse, often through child neglect. Furthermore, homelessness, unemployment, domestic
violence, illness, mental health issues, and substance addiction can all lead to situations in which
a parent must choose between addressing the immediate situation and adequate care of his or her
child.?

In 2002, the Safe Families for Children (SFFC) program created a model in which parents in
crisis without family or other support had a place to go for help without entering the child
welfare system.® The model includes placing a child with an unpaid volunteer host family,
allowing a parent the time and space to deal with whatever issues brought them to SFFC. By
temporarily placing the child with a host family, SFFC hopes to reduce the risk of child abuse
and neglect, as well as provide a safe place for a child.*

SFFC states that it has three main objectives: child welfare deflection, child abuse prevention,
and family support and stabilization.> SFFC reports that the hallmarks of the program are that
parents retain full legal custody of children, volunteer families are extensively screened and
supported, the average length of stay is 6 weeks (ranging from 2 days to 1 year), there is a close
working relationship between the Safe Families organization, local churches, and the referring
organization, and that the model is committed to reuniting the family as soon as possible.®

Programs based on the SFFC model are active in 70 cities in the U.S., Canada, and the U.K.’
SFFC models operate in three Florida areas: Naples, Orlando, and Tampa Bay.®

Licensure

DCF licenses most out-of-home placements, including family foster homes, residential child-
caring agencies (residential group care), and child-placing agencies.® The following placements
do not require licensure:

e Relative caregivers;

e Non-relative caregivers;

! Safe Families for Children, How Safe Families Works, available at: http://safe-families.org/about/how-safe-families-works/
(last visited March 29, 2017).

2 Safe Families for Children, Frequently Asked Questions, available at: http://safe-families.org/about/fag/ (last visited March
29, 2017).

3 1d.

41d.

5 Safe Families for Children, Who we help, available at: http://www.safe-families.org/whatis_whowehelp.aspx. (last visited
March 29, 2017).

61d.

7 Safe Families for Children, About Us, available at: http://safe-families.org/about/ (last visited March 29, 2017).

8 Safe Families for Children, Locations, available at: http://safe-families.org/about/locations / (last visited March 29, 2017).

% Section 409.175, F.S.




BILL: CS/SB 200 Page 3

e An adoptive home which has been approved by the department or by a licensed child-placing
agency for children placed for adoption; and
e Persons or neighbors who care for children in their homes for less than 90 days.*°

Licensure involves meeting rules and regulations pertaining to:

e The good moral character of personnel and foster parents based on background screening,
education, training, and experience requirements;

e Operation, conduct, and maintenance;

e The provision of food, clothing, educational opportunities, services, equipment, and
individual supplies to assure the healthy physical, emotional, and mental development of the
children served;

e The appropriateness, safety, cleanliness, and general adequacy of the premises, including fire
prevention and health standards, to provide for the physical comfort, care, and well-being of
the children served;

e The ratio of staff to children required to provide adequate care and supervision of the
children served; and

e Inthe case of foster homes, the maximum number of children in the home.!!

These licensure standards are the minimum requirements that must be met to care for children
within the child welfare system. DCF must issue a license for those homes and agencies that
meet the minimum licensure standards.2

Background Screening

Volunteer and Employee Criminal History System

The Volunteer and Employee Criminal History System (VECHS) program was implemented in
1999 and is authorized by the National Child Protection Act (NCPA) and s. 943.0542, F.S. The
VECHS program provides a means to background screen the employees and volunteers of
organizations who work with vulnerable individuals but who are not required by law to be
background screened. Examples of organizations that may use VECHS are churches and
volunteer organizations that serve children, the elderly or persons with disabilities but are not
licensed or contracted by the state.

Through the VECHS program, FDLE and the FBI provide state and national criminal history
record information on applicants, employees, and volunteers to qualified organizations (not
individuals or state agencies) in Florida. With this criminal history information, the organizations
can more effectively screen out those current and prospective volunteers and employees who are
not suitable for contact with children, the elderly, or persons with disabilities.™®

Unlike screenings under the Care Provider Background Screening Clearinghouse in chapter 435,
F.S., screenings through the VECHS program are not actively monitored. The screenings provide

04.
1.
121d.

13 Florida Department of Law Enforcement, VVolunteer and Employee Background checks, available at:
http://www.fdle.state.fl.us/cms/Background-Checks/VVECHS-Home.aspx. (last visited March 29, 2017).
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a snapshot in time of that particular employee or volunteer’s criminal record at the time the
screen is completed. Any arrest or judicial action after that screening is completed is unknown.
Additionally, the organization receiving the screening results makes its own determination of
whether to employ the individual or use the volunteer based on its own standards.

Level 2 Background Screening

A level 2 background screening includes but is not limited to fingerprinting for statewide
criminal history records checks through the Florida Department of Law Enforcement (FDLE)
and national criminal history checks through the Federal Bureau of Investigation (FBI), and may
include local criminal records checks through local law enforcement agencies.'* The applicant
has fingerprints taken by a vendor that submits the electronic fingerprints to FDLE for DCF.
FDLE then runs statewide checks and submits the electronic file to the FBI for national checks.

Once the background screening is completed, and FDLE receives the information from the FBI,
the criminal history information is transmitted to DCF. DCF then determines if the screening
contains any disqualifying information for employment. DCF must ensure that no applicant has
been arrested for, is awaiting final disposition of, has been found guilty of, or entered a plea of
nolo contendere or guilty to any prohibited offense including, but not limited to, such crimes as
sexual misconduct, murder, assault, kidnapping, arson, exploitation, lewd and lascivious
behavior, drugs, and domestic violence.™ If the department finds that an individual has a history
containing any of these offenses, they must disqualify that individual from employment under
chapter 435, F.S.

Liability and Insurance

Should a child become ill or injured while in the care of a SFFC volunteer host family, the host

family may have limited personal liability pursuant to the federal Volunteer Protection Act'®

(VPA) and Florida Volunteer Protection Act'’ (FVPA). The VPA provides that a volunteer of a

nonprofit organization is not liable for harm caused by his or her act or omission if:

e The volunteer was acting within the scope of his or her responsibilities for the organization;
and

e The harm was not caused by willful or criminal misconduct, gross negligence, reckless
misconduct, or a conscious, flagrant indifference to the rights or safety of the individual
harmed by the volunteer.*®

The FVPA also provides immunity from civil liability if the volunteer was acting with good faith
within the scope of his or her duties, as an ordinary reasonable person would have acted under
the same or similar circumstances, and the harm was not caused by wanton or willful
misconduct.'® Neither the VPA nor the FVPA provide immunity to the nonprofit organization
itself.

14 Section 435.04, F.S.

15 1d.

16 Volunteer Protection Act of 1997, 42 U.S.C. s. 14501 et seq.
17 Section 768.1355, F.S.

1842 U.S.C. s. 14503.

19 Section 768.1355(1), F.S.
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Effect of Proposed Changes:

Section 1 creates s. 409.1761, relating to organizations providing temporary respite care for
children not in the welfare system, to authorize qualified nonprofit organizations to establish
programs to assist parents in providing respite care for a child in times of family hardship. Only
children who are not part of the child welfare system are eligible for care under this program.

The bill authorizes the parent of a minor child to execute a contract for care to delegate certain
powers regarding the care and custody of the child to a volunteer respite family that is screened
and trained by certain nonprofit organizations. The delegation does not change parental rights,
obligations, or authority regarding custody, visitation, or support unless determined by a court to
be in the best interests of the child. The bill includes various requirements to ensure child safety
and requires notification to a parent who did not sign the contract for care.

29 ¢¢ 99 ¢

The bill defines the terms “qualified association,” “qualified nonprofit organization,” “temporary
respite care” and “volunteer respite family,” provides a process for registering these qualified
organizations in lieu of licensure, and requires level 2 background screening for employees of
the organizations and family members who provide care. The bill requires the collection and
retention of certain specified information.

Section 2 provides an effective date of July 1, 2017.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The proposed legislation requires a qualified nonprofit organization to complete a
criminal history record check on certain individuals at $38.75 per individual. Also,
additional fees may be charged by each live scan provider for their services. It requires
the retention of fingerprints, which for each individual is a yearly fee of $6.00.
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VI.

VII.

VIII.

C. Government Sector Impact:
None.
Technical Deficiencies:
None.
Related Issues:
None.
Statutes Affected:
The bill creates s. 409.1761 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs Committee on April 3, 2017:
Limits the length of time a child may be in temporary respite care to 90 days;
Specifies the criteria making a child ineligible for care under this program;
Expands and clarifies the duties of the qualified nonprofit organization;
Removes the ability of legal guardians to contract for the care of a child,;
Expands and clarifies contents of a contract for care; and

Provides for notification to a parent who does not sign a contract for care.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/03/2017

The Committee on Children, Families, and Elder Affairs

(Passidomo) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause

and insert:

Section 1. Section 409.1761, Florida Statutes, 1s created
to read:

409.1761 Organizations providing temporary respite care for

children not in the child welfare system.— The Legislature finds

that in circumstances in which a parent of a minor child is

Page 1 of 11
3/31/2017 1:14:04 PM CF.CF.03220
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temporarily unable to provide care for the child, but does not

need the full support of the child welfare system, a less

intrusive alternative to supervision by the department or

involvement by the judiciary should be available.

(1) DEFINITIONS.—As used 1in this section, the term:

(a) “Qualified association” means an association that:

1. Publishes and requires compliance with its standards and

files copies thereof with the department as provided in s.
409.176(5) (b); and

2. Establishes, publishes, and requires compliance with

best practice standards for operating a program that assists

parents in providing temporary respite care for a child by a

volunteer respite family.

(b) “Qualified nonprofit organization” or “organization”

means a Florida private nonprofit organization that assists

parents in providing temporary respite care for a child by a

volunteer respite family under an agreement with a qualified

association.

(c) “Temporary respite care” means care provided to a child

by a volunteer respite family in their home for a period of time

that is not to exceed 90 days in order to provide temporary

relief to parents who are unable to care for a child.

(d) “Volunteer respite family” means an individual or a

family who voluntarily agrees to provide without compensation,

temporary care for a period of time no longer than 90 days for a

child under a contract for care with the child’s parent with the

assistance of a qualified nonprofit organization.

(2) ESTABLISHMENT OF THE PROGRAM.— A qualified nonprofit

organization may establish a program that assists parents in

Page 2 of 11
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providing temporary respite care for a child by a volunteer

respite family.

(a) A child is eligible for the program if he or she:

1. Has not been removed from the child’s parent due to

abuse or neglect and placed in the custody of the department;

2. Is not the subject of an ongoing department

investigation of abuse, abandonment, or neglect;

3. Has not been the subject of a verified report of abuse,

abandonment or neglect; or

4. Is the subject of an open court in-home dependency case

and under protective supervision of the department.

(b) Placement of a child under this section, in the absence

of evidence to the contrary, does not constitute abuse, neglect,

or abandonment as defined in s. 39.01 and i1s not considered to

be placement of the child in foster care. However, the

department may refer a child to an organization’s program if the

department determines that the needs of the child or the needs

of the child’s parent do not require an out-of-home safety plan

pursuant to s. 39.301(9) or other formal involvement of the

department and that the child and the child’s family may benefit

from the temporary respite care and services provided by the

organization.

(3) DUTIES OF A QUALIFIED NONPROFIT ORGANIZATION.— A

qualified nonprofit organization that provides temporary respite

care to children under this section shall:

(a) Establish its program under an agreement or

certification with a qualified association.

(b) Verify that the department has conducted background

screenings under s. 409.175 and chapter 435 of the following

Page 3 of 11
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persons before such persons have contact with a child:

1. Employees of the organization who will have direct

contact with children while assisting parents in providing

temporary respite care.

2. Members of the volunteer respite family and persons

residing in the volunteer respite home who are 12 years of age

or older. However, members of a volunteer respite family and

persons residing in the volunteer respite home who are between

the ages of 12 years and 18 years are not required to be

fingerprinted but must be screened for delinquency records.

(c) Train all volunteer respite families. The training must

include:

1. A discussion of the rights, duties, and limitations in

providing temporary care for a child;

2. An overview of program processes, including intake

triage processes;

3. Working with third party service providers, including

schools and medical professionals;

4. General safety requirements, including the prevention of

sudden unexplained death syndrome, proper supervision of

children, and water and pool safety;

5. Instruction on appropriate and constructive disciplinary

practices, including the prohibition of physical punishment and

discipline that is severe, humiliating, or frightening, or is

associated with the deprivation of food, rest, or toileting;

6. Abuse and maltreatment reporting requirements, including

proper cooperation with the department;

7. Confidentiality; and

8. Building a healthy relationship with a child’s parents.

Page 4 of 11
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98 (d) Be solely responsible for ongoing supervision of each

99 child placed with a volunteer respite family.

100 (e) Maintain records on each volunteer respite family and

101 96 child served, including, but not limited to:

102 1. The name and age of the child;

103 2. The name, address, telephone number, e-mail address, and

104 other contact information for the child’s parents;

105 3. The name, address, telephone number, e-mail address, and

106 |other contact information for the child’s volunteer respite

107 family;

108 4. A copy of the contract for care executed pursuant to

109 this section; and

110 5. Proof that the volunteer respite family has met all the

111 |personnel screening requirements conducted by the

112 |departmentunder this section.

113 (f) Provide the following information to the department on

114 an annual basis:

115 1. The name, address, telephone number, e-mail address, and

116 |other contact information of the organization.

117 2. The name of the organization’s director.

118 3. The names and addresses of the officers and members of

119 the governing body.

120 4., The total number of volunteer respite families currently

121 working with the organization and the total number of children

122 |who were provided temporary respite care in the previous fiscal

123 year.

124 5. A copy of its agreement or certification with a

125 qualified association for the purpose of providing volunteer

126 |respite services pursuant to this section.

Page 5 of 11
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(g) Provide the qualified association with data and other

information as required by the qualified association to

demonstrate that the qualified nonprofit organization is in

substantial compliance with the minimum best practice standards

published by the qualified association.

(h) Immediately notify the department of any suspected or

confirmed incident of abuse, neglect, or other maltreatment of a

child while in the care of a volunteer respite family.

(i) Make available to the department or qualified

association at any time for inspection all records relating to

the program and children cared for by the organization’s

volunteer respite families to ensure compliance with this

section and standards established by any entity with which the

organization is affiliated.

(3) CONTRACT FOR CARE.— All parents of a child must enter

into a written contract with the qualified association for the

provision of temporary respite care of the child under this

section. The contract for care may not exceed 90 days in

duration and may not be extended.

(a) The contract must be executed before, or at the time,

the child is placed with a volunteer respite family and

organization. Through the contract for care, the parent may

delegate to the volunteer respite family any of the powers

regarding the care and custody of the child, except the power to

consent to the marriage or adoption of the child, the

performance or inducement of an abortion on the child, or the

termination of parental rights regarding the child.

Authorization for the volunteer respite family to consent to

routine and emergency medical care on behalf of the parent shall

Page 6 of 11
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be granted only upon the separate consent of the parent pursuant

to s. 743.0645. The contract for care must at a minimum:

1. Be signed by the parent or both parents if both parents

are living and have shared responsibility and timesharing of the

child pursuant to law or a court order. Notification to a parent

whose parental rights have been terminated is not required.

2. Be signed by all members of the volunteer respite family

who are 18 years of age or older.

3. Be signed by the representative of the organization who

assisted with the child’s placement with the volunteer respite

family.

4. Be signed by two subscribing witnesses.

(b) The contract for care must include:

1. A statement that the contract does not deprive the

parent of any parental or legal authority regarding the care and

custody of the child or supersede a court order regarding the

care and custody of the child.

2. A statement that the contract may be revoked or

withdrawn at any time by the parent and that custody of the

child shall be returned to the parent as soon as reasonably

possible.

3. The basic services and accommodations provided by the

volunteer respite family and organization.

4. TIdentification of the child, the parent, and the members

of the volunteer respite family, including contact information

for all parties.

5. Identification of the organization, including contact

information for the organization and the representative who

assisted with the child’s placement.

Page 7 of 11
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185 6. A statement regarding disciplinary procedures that are

186 |used by the volunteer respite family and expectations regarding

187 interactions between the volunteer respite family and the child.

188 The statement must identify the child’s known behavioral or

189 |emotional issues and how such issues are addressed by the

190 child’s parent.

191 7. A statement of the minimum expected frequency of contact

192 between the parent and the child, expectations for the volunteer

193 |respite family to facilitate any reasonable request for contact

194 with the child outside of the established schedule, and the

195 minimum expected frequency of contact between the parent and the

196 |volunteer respite family to discuss the child’s well-being and

197 health.

198 8. A statement regarding the child’s educational needs,

199 |including the name and address of the child’s school and the

200 names of the child’s teachers.

201 9. A list of extracurricular, religious, or community

202 activities and programs in which the child participates.

203 10. A list of any special dietary or nutritional

204 requirements of the child.

205 11. A description of the child’s medical needs, including

206 any diagnoses, allergies, therapies, treatments, or medications

207 |prescribed to the child and the expectations for the volunteer

208 respite family to address such medical needs.

209 12. A statement that the volunteer respite family agrees to
210 act in the best interests of the child and to consider all

211 reasonable wishes and expectations of the parent concerning the

212 care and comfort of the child.

213 13. A statement that all appropriate members of the
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volunteer respite family have successfully met the personnel

screening requirements pursuant to paragraph ) (b).

14. An expiration date for each contract for care, which

may not exceed 90 days in duration.

15. A statement that the goal of the organization,

volunteer respite family, and parent is to return the child

receiving temporary respite care to the parent as soon as the

situation requiring such care has been resolved.

16. A requirement that the volunteer respite family

immediately notify the parent of the child’s need for medical

care.

(c) The parent may revoke or withdraw the contract for care

at any time, and the child shall be returned immediately to the

custody of the parent. A contract for care executed under this

section expires automatically after 90 days and may not operate

to deprive a parent of any parental or legal authority regarding

the care and custody of the child or supersede a court order

regarding the care and custody of the child.

(d)If all parents do not sign the contract for care, the

organization must, prior to the child’s placement with a

voluntary respite family:

1. Secure a notarized Consent for Placement with Volunteer

Respite Family executed by the parent who did not sign the

contract for care. The Consent for Placement with Volunteer

Respite Family must contain each term set forth in the contract

for care as required in this subsection and an advisory that the

parent may elect to object to the contract for care and take

custody of the child pursuant to the provision of Florida law,

or
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2. Personally serve the parent who did not sign the

contract for care with a Petition for Dependency pursuant to

Chapter 39 setting forth grounds to establish that the parent

has abandoned, abused or neglected the child.

(4) NOTIFICATION REQUIREMENTS —Any organization that is

registered with a qualified association shall immediately notify

the department if it has in its care:

(a) A child with a serious developmental disability or a

physical, emotional, or mental handicap for which the

organization is not qualified or able to provide care; or

(b) A child who has not been returned to a parent when the

contract expires.

(5) APPLICABILITY.—Placement of a child under this section

without additional evidence does not constitute abandonment,

abuse, or neglect, as defined in s. 39.01, and is not considered

to be placement of the child in foster care.

However, nothing in this section prevents the department or a

law enforcement agency from investigating allegations of

abandonment, abuse, neglect, unlawful desertion of a child, or

human trafficking.
Section 2. This act shall take effect July 1, 2017.

And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to the temporary respite care of a
child; creating s. 409.1761, F.S.; providing

legislative findings; providing definitions;
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272 authorizing qualified nonprofit organizations to
273 establish programs to provide temporary respite care
274 for children; providing duties and recordkeeping
275 requirements for such organizations; providing
276 screening requirements for certain persons; requiring
277 notification to the Department of Children and
278 Families under certain circumstances; authorizing a
279 volunteer respite family to enter into a contract for
280 care to provide temporary respite care for a child;
281 specifying the duration of a contract for care;
282 specifying the form and execution of the contract;
283 authorizing inspection of documents by the Department
284 of Children and Families; providing eligibility;
285 authorizing the department to refer a child for such
286 care; providing applicability;; providing an effective

287 date.
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LEGISLATIVE ACTION
Senate . House
Comm: FAV
04/03/2017

The Committee on Children, Families, and Elder Affairs

(Passidomo) recommended the following:
Senate Amendment to Amendment (256730)
Delete line 49

and insert:

4, Is not the subject of an open court in-home dependency

case
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By Senator Passidomo

28-00071-17 2017200

A bill to be entitled
An act relating to the temporary respite care of a
child; creating s. 409.1761, F.S.; defining terms;
authorizing certain organizations to establish
programs for the purpose of assisting parents and
legal guardians in providing temporary respite care
for a child; restricting care to specified children;
providing that placement of a child in temporary
respite care does not, in the absence of evidence to
the contrary, constitute abuse, neglect, or
abandonment or placement in foster care; authorizing
the Department of Children and Families to refer
children to such programs under certain circumstances;
providing requirements for an organization to register
with a qualified association; requiring collection and
retention of specified information; providing an
exemption from specified licensure requirements under
certain circumstances; requiring notification of
specified information to the department; providing
applicability; requiring background screening of
specified persons; providing exceptions; requiring
parents or legal guardians to enter into a contract
for care as a condition of participation in the
program; providing requirements for such contracts;
requiring a separate authorization for certain care;

providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 409.1761, Florida Statutes, is created

to read:

409.1761 Organizations providing temporary respite care for
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children not in the child welfare system.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Qualified association” means an association that:

1. Publishes and requires compliance with its standards and

files copies thereof with the department as provided in s.
409.176(5) (b); and

2. Establishes, publishes, and requires compliance with

best practice standards for operating a program that assists

parents and legal guardians in providing temporary respite care

for a child by a volunteer respite family.

(b) “Qualified nonprofit organization” or “organization”

means a Florida private nonprofit organization that assists

parents and legal guardians in providing temporary respite care

for a child by a volunteer respite family under an agreement

with a qualified association.

(c) “Volunteer respite family” means an individual or a

family who voluntarily agrees to provide temporary care for a

child under a contract for care with the child’s parent or legal

guardian with the assistance of a qualified nonprofit

organization.

(2) QUALIFIED NONPROFIT ORGANIZATION.—A qualified nonprofit

organization may establish a program that assists parents and

legal guardians in providing temporary respite care for a child

by a volunteer respite family. Only a child who has not been

removed from the child’s parent or legal guardian due to abuse

or neglect and placed in the custody of the department is

eligible to be cared for under this section. Placement of a

child under this section, in the absence of evidence to the

contrary, does not constitute abuse, neglect, or abandonment as
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these terms are defined in s. 39.01 and is not considered to be

placement of the child in foster care. However, the department

may refer a child to an organization’s program if the department

determines that the services are appropriate for addressing the

needs of a family in crisis, preventing the child from being

placed in the custody of the department, or achieving

reunification of the child with his or her biological family.

(a) Registration.—A qualified nonprofit organization that

provides temporary respite care to children under this section

shall annually register with a qualified association.

1. In order to register, the organization must provide each

year to the qualified association:

a. The name and address of the organization; the names and

addresses of the officers and the members of the board of

directors or other governing body of the organization, as

applicable; the name of the person in charge of the

organization; and proof that the organization and its volunteer

respite families are in compliance with the minimum health,

sanitary, and safety standards required by applicable state law

or local ordinance, the uniform firesafety standards required by

chapter 633, and the personnel screening requirements in s.
409.175 and chapter 435; and

b. The relevant data on the services provided by the

organization, including the organization’s capacity and the

number of approved volunteer respite families; the number and

ages of children being cared for through the organization, the

number of children who have left the care of the organization

during the past year, the length of stay of each child, and the

reason for each child’s care; and the names of all personnel.
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2. Upon verification that all requirements for registration

have been met, the qualified association shall, without charge,

issue a certificate of registration valid for 1 year.

(b) Collection and retention of information and

documentation.—

1. An organization shall collect and maintain, at a

minimum, the following information and documentation for each

child to whom it provides temporary respite care:

a. The name and age of the child;

b. The name, address, and contact information for the

child’s parent or legal guardian;

c. The name, address, and contact information of the

child’s volunteer respite family;

d. A copy of the contract for care of the child executed

pursuant to subsection (3); and

e. Proof of the volunteer respite family’s compliance with

the personnel screening requirements in s. 409.175 and chapter
435.

2. An organization shall maintain on site and provide, upon

request, proof that the organization is in compliance with

published minimum standards that are filed by the qualified

association with the department as provided in s. 409.176(5) (b).

The qualified association has the right to access and review the

organization’s files at any time to ensure compliance with this

section and the standards established by the gqualified

association.

(c) Exemption from licensure.—The licensing provisions of

s. 409.175 do not apply to a qualified nonprofit organization

under this section. However, such organizations and their
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volunteer respite families must meet the personnel screening

requirements in s. 409.175 and chapter 435.

(d) Notification requirements.—Any organization that is

registered with a qualified association shall immediately notify

the department if it has in its care a child with a serious

developmental disability or a physical, emotional, or mental

handicap for which the organization is not qualified or able to

provide care.

(e) Applicability.—The provisions of chapter 39 regarding

the reporting of child abuse, abandonment, and neglect apply to

any organization registered with a qualified association.

(f) Background screening.—A qualified nonprofit

organization shall conduct a screening, as that term is defined

in s. 409.175, of each individual identified in subparagraph 2.

1. The department shall maintain and, upon request, shall

provide proof of compliance of the personnel of the organization

and the members and household of the volunteer respite families

with the screening requirements in s. 409.175 and chapter 435.

2. Individuals required to be screened under this section

include:

a. An employee of the organization who assists parents or

legal guardians in providing respite care;

b. A mempber of the family that is providing respite care

for a child, or a person residing with the family, who is at

least 12 years of age. A person who is 12 years of age or older

but younger than 18 years of age must be screened for

delinquency records, but is not required to be fingerprinted;

and

c. A volunteer who assists on an intermittent basis for

Page 5 of 7

words underlined are additions.

149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177

Florida Senate - 2017 SB 200

28-00071-17

2017200

less than 10 hours per month, unless a person who meets the

screening requirements in s. 409.175 and chapter 435 is present

and has the volunteer in his or her line of sight at all times.

(3) CONTRACT

FOR CARE.—A parent or legal guardian of a

child must enter into a written contract with the qualified

association for the provision of temporary respite care of the

child under this section. The contract must be executed before,

or at the time, the child is placed with a volunteer respite

family and organization. Through the contract for care, the

parent or legal guardian may delegate to the volunteer respite

family any of the

powers regarding the care and custody of the

child, except the

power to consent to the marriage or adoption

of the child, the

performance or inducement of an abortion on

the child, or the

termination of parental rights regarding the

child. The parent

or legal guardian may revoke or withdraw the

contract for care

at any time, and the child shall be returned

to the custody of

the parent or legal guardian as soon as

reasonably possible. A contract for care executed under this

section expires automatically after 1 year and may not operate

to deprive a parent or legal guardian of any parental or legal

authority regarding the care and custody of the child or

supersede a court

order regarding the care and custody of the

child. Each contract must:

1. Enumerate

the basic services and accommodations provided

by the volunteer respite family and organization.

2. Identify the child, parent or legal guardian, and

volunteer respite

family, including necessary contact

information for all parties.

3. Identify the organization, including the address,
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telephone number, and primary point of contact.

4. Contain a clear statement regarding disciplinary

procedures.

5. State that the goal of the organization is to return the

child receiving respite care to the parent or legal guardian as

soon as the situation requiring the need for care has been

resolved.

6. Authorize the volunteer respite family to consent on

behalf of the parent or legal guardian to routine and emergency

medical care for the child. However, the volunteer respite

family shall immediately notify the parent or legal guardian of

medical care being provided to the child while the child is

under the care of the volunteer respite family. Such

authorization must be granted separately in the contract by the

parent or legal guardian.
Section 2. This act shall take effect July 1, 2017.
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Senate Amendment to Amendment (256730)
Delete line 49

and insert:
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 414 creates a new exemption from the certificate of need process for the establishment of
a hospice program that shares a controlling interest* with a not-for-profit retirement community
that offers independent living, assisted living, and nursing home services at a teaching nursing
home that has been designated as a teaching nursing home? for at least five years. The bill
specifies that only one hospice program may be established per teaching nursing home under the
exemption.

The bill would have an insignificant fiscal impact to the state and has an effective date of July 1,
2017.

! Section. 408.803(7), F.S., defines “controlling interest” to mean the applicant or licensee; a person or entity that serves as an
officer of, is on the board of directors of, or has a 5 percent or greater ownership interest in the applicant or licensee; or a
person or entity that serves as an officer of, is on the board of directors of, or has a 5 percent or greater ownership interest in
the management company or other entity, related or unrelated, with which the applicant or licensee contracts to manage the
provider. The term does not include a voluntary board member.

2 Section 430.80, F.S., defines “teaching nursing home” to mean a nursing home facility licensed under ch. 400, F.S., which
contains a minimum of 170 licensed nursing home beds; has access to a resident senior population of sufficient size to
support education, training, and research relating to geriatric care; and has a contractual relationship with a federally funded
accredited geriatric research center in this state or operates in its own right a geriatric research center.
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Il. Present Situation:
Florida’s Certificate of Need (CON) Program

Overview

In Florida, a CON is a written statement issued by the Agency for Health Care Administration
(AHCA) evidencing community need for a new, converted, expanded, or otherwise significantly
modified health care facility or health service, including hospices. The Florida CON program has
three levels of review: full, expedited and exempt.®> Unless a project is exempt from the CON
program, it must undergo a full comparative review. Expedited review is primarily targeted
towards nursing home projects.

Full CON Review Process

Currently, prior to establishing a hospice or a hospice inpatient facility, an applicant is required
to follow AHCA requirements for a full CON review.*

Full CON review is a lengthy process that starts with the AHCA determining need for a specific
facility type or service. Upon determining that a need exists, AHCA accepts applications for
CON based on batching cycles. At least 30 days prior to the application deadline for a batch
cycle, an applicant must file a letter of intent with AHCA.®> A letter of intent must describe the
proposal, specify the number of beds sought, if applicable, and identify the services to be
provided and the location of the project.® Applications for CON review must be submitted by the
specified deadline for the particular batch cycle.” The AHCA must review the application within
15 days of the filing deadline and, if necessary, request additional information for an incomplete
application.® The applicant then has 21 days to complete the application or it is deemed
withdrawn from consideration.®

Within 60 days of receipt of the completed applications for that batch, the AHCA must issue a
State Agency Action Report and Notice of Intent to grant a CON for a project in its entirety, to
grant a CON for identifiable portions of a project, or to deny a CON for a project.’® The AHCA
must then publish the decision, within 14 days, in the Florida Administrative Register.* If no
administrative hearing is requested within 21 days of the publication, the State Agency Action
Report and the Notice of Intent become a final order of the AHCA.?

3 Section 408.036, F.S.

4 Section 408.036(1)(d), F.S. However, s. 408.036(3)(a), F.S., establishes an exemption to this process for hospice services in
a rural hospital.

> Section 408.039(2)(a), F.S.

6 Section 408.039(2)(c), F.S.

" Rule 59C-1.008(1)(g), F.A.C.

8 Section 408.039(3)(a), F.S.
9

Id.
10 Section 408.039(4)(b), F.S.
11 Section 408.039(4)(c), F.S.
12 section 408.039(4)(d), F.S.
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An applicant for CON review must submit a fee to the AHCA at the time of application
submission. The minimum CON application filing fee is $10,000.13 In addition to the base fee,
an applicant must pay a fee of .15 percent of each dollar of the proposed expenditure; however,
the total fee may not exceed $50,000.

Hospice Need Calculations

Need for a new hospice program is part of the applicant's review criteria pursuant to

s. 408.035(1)(a), F.S. Need for a new hospice program can be identified through publication of
the fixed need pool (pursuant to Rule 59C-1.0355(4), F.A.C.) or in the absence of numeric need
the applicant must demonstrate that circumstances exist to justify approval of a new hospice
program. Those circumstances must include documentation of a specific terminally ill population
that is not being served or that a county/counties within the service area of a licensed hospice
program are not being served.™®

Exemptions from CON Review

Section 408.036(3), F.S., provides many exemptions to CON review. Exempted projects must
only submit an application for exemption to the AHCA and pay a $250 fee.

Teaching Nursing Homes

A teaching nursing home is a nursing home facility licensed under chapter 400 which contains a
minimum of 170 licensed nursing home beds; has access to a resident senior population of
sufficient size to support education, training, and research relating to geriatric care; and has a
contractual relationship with a federally funded accredited geriatric research center in this state
or operates in its own right a geriatric research center.® The AHCA is required to develop a
program for the designation of teaching nursing homes and to be designated, a nursing home
must:

e Provide a comprehensive program of integrated senior services that include institutional
services and community-based services;

e Participate in a nationally recognized accrediting program and hold a valid accreditation,
such as the accreditation awarded by the Joint Commission, or, at the time of initial
designation, possess a Gold Seal Award as conferred by the state on its licensed nursing
home;

e Have been in business in this state for a minimum of 10 consecutive years;

e Demonstrate an active program in multidisciplinary education and research that relates to
gerontology;

e Have a formalized contractual relationship with at least one accredited health profession
education program located in this state;

e Have senior staff members who hold formal faculty appointments at universities, which must
include at least one accredited health profession education program; and

13 Section 408.038, F.S.

41d.

15 AHCA, Senate Bill 414 Analysis, (January 23, 2017) (on file with the Senate Committee on Health Policy).
16 Section 403.80(1), F.S.
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e Maintain insurance coverage pursuant to s. 400.141(1)(q), F.S., or proof of financial
responsibility in a minimum amount of $750,000. Such proof of financial responsibility may
include:

o Maintaining an escrow account consisting of cash or assets eligible for deposit; or

o Obtaining and maintaining an unexpired, irrevocable, nontransferable and nonassignable
letter of credit. The letter of credit shall be used to satisfy a final judgment indicating
liability and awarding damages or a settlement agreement when such final judgment or
settlement is a result of a liability claim against the facility.’

Additionally, a teaching nursing home must be primarily operated and established to offer,
afford, and render a comprehensive multidisciplinary program of geriatric education and research
to residents of the state and certify to the AHCA each school year the name, address, and
educational history of each trainee approved and accepted for enrollment in the institution.*®

Currently there are two nursing homes in the state designated as teaching nursing homes: Miami
Jewish Health Systems (hospice service area 11, Miami-Dade County) and The Joseph L. Morse
Health Center (hospice service area 9C, Palm Beach County).'® Of the two, the controlling
interest of the Joseph L. Morse Health Center has an open CON application with the AHCA to
provide hospice services. The application was preliminarily denied on February 17, 2017, and
the denial was timely appealed on March 10, 2017.%°

Il. Effect of Proposed Changes:

CS/SB 414 creates a new exemption from the CON process for the establishment of a hospice
program that shares a controlling interest?* with a not-for-profit retirement community that offers
independent living, assisted living, and nursing home services at a teaching nursing home that
has been designated as a teaching nursing home?? for at least five years. The bill specifies that
only one hospice program may be established per teaching nursing home under the exemption.
The hospice program can only serve patients residing in the not-for-profit retirement community.

The bill has an effective date of July 1, 2017.

17 Section 403.80(3)(a)-(g), F.S.

18 Section 430.80(6)(a) and (b), F.S.

19 Supra note 15.

2.

2L Section 408.803(7), F.S., defines “controlling interest” to mean the applicant or licensee; a person or entity that serves as
an officer of, is on the board of directors of, or has a 5 percent or greater ownership interest in the applicant or licensee; or a
person or entity that serves as an officer of, is on the board of directors of, or has a 5 percent or greater ownership interest in
the management company or other entity, related or unrelated, with which the applicant or licensee contracts to manage the
provider. The term does not include a voluntary board member.

22 Section 430.80, F.S., defines “teaching nursing home” to mean a nursing home facility licensed under ch. 400, F.S., which
contains a minimum of 170 licensed nursing home beds; has access to a resident senior population of sufficient size to
support education, training, and research relating to geriatric care; and has a contractual relationship with a federally funded
accredited geriatric research center in this state or operates in its own right a geriatric research center.
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V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

CS/SB 414 may have a positive fiscal impact on a non-profit retirement community that
is able to provide hospice services under the new exemption without first obtaining a
CON from the AHCA due to eliminating the requirement to pay fees associated with
obtaining a CON and due to being able to provide hospice services in an area where the
AHCA may or may not have determined a need for such services.

The bill may have a negative fiscal impact on existing hospices in a service area where
this exemption is applied due to a loss of patients that begin using the new hospice.

Government Sector Impact:

The bill may have a fiscal impact of approximately $35,000 to the AHCA due to loss of
revenues from the CON application fees if both providers applied for the CON
exemption.?3

Technical Deficiencies:

None.

Related Issues:

It is unclear what entities the bill is referring to with the term “not-for-profit retirement
communities.” This term might need further clarification.?

23 Supra note 15.
24 Supra note 15.
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VIII.

Statutes Affected:

This bill substantially amends section 408.036 of the Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on March 27, 2017:

The CS narrows the applicability of the CON exemption created by the bill by:

e Requiring the not-for-profit retirement community to offer independent living,
assisted living, and nursing home services at a teaching nursing home that has been
designated as a teaching nursing home for at least 5 years; and

e Specifying that only one hospice program may be offered per teaching nursing home;

The CS also clarifies the language of the bill and makes technical corrections.

CS by Children, Families, and Elder Affairs on April 3, 2017:
The CS limits the hospice services to patients residing in the not-for-profit retirement
community.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Children, Families, and Elder Affairs

(Grimsley) recommended the following:
Senate Amendment
Delete line 29

and insert:

established under the exemption in this paragraph, and such

program shall be limited to serving patients residing in

communities located within the not-for-profit retirement

community, including home and community-based service providers.
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By the Committee on Health Policy; and Senator Grimsley

588-02953-17 2017414cl

A bill to be entitled
An act relating to hospice services; amending s.
408.036, F.S.; exempting certain hospice services in a
not-for-profit retirement community from specified
review and application requirements; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (3) of section
408.036, Florida Statutes, is amended to read:

408.036 Projects subject to review; exemptions.—

(3) EXEMPTIONS.—Upon request, the following projects are
subject to exemption from the provisions of subsection (1):

(a) For hospice services or for swing beds in a rural
hospital, as defined in s. 395.602, in a number that does not

exceed one-half of its licensed beds, or for a hospice program

established by an entity that shares a controlling interest, as

defined in s. 408.803, with a not-for-profit retirement

community that offers all of the following:

1. Independent living.

2. Assisted living.

3. Nursing home services located on the same premises as a

nursing home facility designated by the agency as a teaching

nursing home for a minimum of 5 years in accordance with s.

430.80.

Only one hospice program per teaching nursing home may be

established under the exemption in this paragraph.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 570 makes changes to the state’s cash assistance program under Temporary Assistance
for Needy Families to improve compliance with work requirements. The bill requires agencies
assisting recipients to develop a work plan agreement with the recipient to ensure he or she
understands the work requirements. The bill imposes a fee on the recipient for replacement
electronic benefit cards under certain circumstances. The bill clarifies state law to prohibit
relative caregiver payments when both the parent and the child lives with a relative. The bill
directs the Office of Program Policy Analysis and Government Accountability to conduct a study
of workforce development efforts for TANF recipients.

The bill is not expected to have a fiscal impact to the state and has an effective date of July 1,
2017.

Il. Present Situation:

The Temporary Assistance for Needy Families (TANF) is a block grant that provides federal
funding to states for a wide range of benefits and activities to support indigent families. It is best
known for providing cash assistance to needy families with children. The TANF program was
created in the 1996 welfare reform law as part of the Personal Responsibility and Work
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Opportunity Reconciliation Act.! In Florida, the 1996 legislature passed the Work and Gain
Economic Self-Sufficiency Act in anticipation of passage of federal welfare reform. The
Department of Children and Families (DCF) refers to the benefits from TANF as Temporary
Cash Assistance.

The purpose of TANF is to:

e To provide assistance to needy families with children so that they can live in their own home
or the homes of relatives;

e To end the dependency of needy parents on government benefits through work, job
preparation, and marriage;

e To reduce the incidence of out-of-wedlock pregnancies; and

e To promote the formation and maintenance of two-parent families.?

Eligibility

Florida law specifies two major categories of families who may be eligible for TANF cash
assistance, those families that are work-eligible, and those child-only cases.® While many of the
basic eligibility requirements apply to all of these categories, there are some distinctions between
the categories in terms of requirements and restrictions.

Work-Eligible Cases

Within the TANF work-eligible cases, there are single parent families and two-parent families.
Single parent families can receive cash assistance for the parent and the children. The parent is
subject to all of the financial and non-financial requirements described below including the work
requirements and time limits. Single parents with a child under age six meet the participation rate
with 20 hours of work participation per week.

Two-parent families with children are eligible on the same basis as single-parent families except
the work requirement for two-parent families includes a higher number of hours of participation
per week (35 hours or 55 hours if child care is subsidized) than required for single-parent
families (30 hours).

Child-Only Cases

There are two child-only types of TANF cases. The first is where the child is living with a
relative or situations where a custodial parent is not eligible to be included in the eligibility
group.* In the majority of situations, the child is living with a grandparent or other relative.
Child-only families also include situations where a parent is receiving federal Supplemental
Security Income (SSI) payments and situations where the parent is not a U.S. citizen and is
ineligible due to their immigration status. Grandparents or other relatives receiving child-only
payments are not subject to the TANF work requirement or the TANF time limit.

! Temporary Assistance for Needy Families, An Overview of Program Requirements. January 2016. Department of Children
and Families. http://www.dcf.state.fl.us/programs/access/docs/TANF%20101%20final.pdf.

2 U.S. Department of Health and Human Services, see http://www.acf.hhs.gov/programs/ofa/programs/tanf/about (last visited
March 29, 2017).

%5, 414.045(1), Florida Statutes.

4 Temporary Assistance for Needy Families, An Overview of Program Requirements. January 2016. Department of Children
and Families. http://www.dcf.state.fl.us/programs/access/docs/TANF%20101%20final.pdf.
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The second type of child-only TANF case is called the Relative Caregiver case where the child
has been adjudicated dependent due to the original parents’ inability to care for the child and the
child has been placed with relatives by the court. These relatives are eligible for a payment that is
higher than the typical child-only payment, but less than the payment for licensed foster care. As
with other child-only families, grandparents or relatives receiving Relative Caregiver payments
are not subject to the TANF work requirements or time limits.

To be eligible, families must meet both financial and non-financial requirements established in
state law. In general, families must include a child (or a pregnant woman) and be residents of
Florida. Children under age 5 must be current with childhood immunizations and children age 6
to 18 must attend school and parents or caretakers must participate in school conferences.
Countable assets must be $2,000 or less and licensed vehicles needed for individuals subject to
the work requirement may not exceed $8,500.

Noncitizens

Florida law currently excludes a pro-rata share of the income from a parent who is an illegal
noncitizen or ineligible noncitizen.® This means that a portion of the income that an illegal
citizen parent contributes to the family is not counted towards in the family’s income for TANF

eligibility.
Work requirements

Adults in families receiving cash assistance must work or participate in work related activities
for a specified number of hours per week depending on the number of work-eligible adults in the
family and the age of children.®

Type of Family Work participation Hours Required

Other single parent families or two-parent 30 hours weekly with at least 20 hours in core
families where one parent is disabled activities

Married teen or teen head of household Maintains satisfactory attendance at secondary
under age 20 school or the equivalent or participates in

education related to employment for at least 20
hours weekly

Two-parent families who do not receive 35 hours per week (total among both parents) with
subsidized child care at least 30 hours in core activities

Two-parent families who receive subsidized | 55 hours per week with at least 50 hours in core
child care activities

Federal law includes 12 work activities, including 9 that are “core” activities in that they may be
used to satisfy any of the average weekly participation requirements and 3 that are
“supplemental” in that they may only be used to satisfy the work activity requirement after the
“core” requirement is met.

Core Activities include:

55, 414.095(3)(d), F.S.
51d
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e Unsubsidized employment

e Subsidized private sector employment

e Subsidized public sector employment

e Job search and job readiness (limited to not more than 6 weeks in a federal fiscal year with
not more than 4 weeks consecutive).

e Community service

e Work experience

e On-the-job training

e Vocational educational training (limited to 12 months for an individual), and

e Caring for a child of a recipient in community service.’

Supplemental Activities include:

e Job skills training directly related to employment

e Education directly related to employment (for those without a high school or equivalent
degree), and

e Completion of a secondary school program.®

The department works with CareerSource Florida, Inc., known locally as the regional workforce
boards to serve the families defined as work-eligible. Workforce boards assist the client in
employment training and securing employment. The boards also document whether the client
meets the work requirements under TANF and reports this information to the department. If a
client does not meet his or her work requirements, the department will sanction the client by
reducing or eliminating cash assistance.

Amount of Assistance

The amount of temporary cash assistance received by a family depends on family size and
whether the family must pay for housing. The following monthly amounts are specified in s.
414.095(10), F.S.

Family No Obligation Shelter Costs Shelter Costs
Size To Pay for Shelter Less than $50 Greater than $50
1 $95 $153 $180

2 $158 $205 $241

3 $198 $258 $303

4 $254 $309 $364

5 $289 $362 $426

Time Limits

Federal law restricts receipt of federal TANF benefits to not more than 60 months of assistance.
States may exempt up to 20 percent of the caseload from the time limit due to state-defined
hardship. Florida law limits receipt of assistance to not more than 48 cumulative months of
assistance with exemptions to the time limit provided for hardship. Examples of hardship would

"1d
&1d
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include individuals receiving Social Security disability benefits (which are different than SSI
benefits) or individuals caring for a disabled family member when the disability and the need for
care have been medically verified.

Relative Caregiver Program

This program provides monthly cash assistance to relatives who meet eligibility rules and have
custody of a child under age 18 who has been court ordered dependent by a Florida court and
placed in their home by DCF or the community based care child welfare agencies.® The monthly
cash assistance amount is higher than the Temporary Cash Assistance for one child, but less than
the amount paid for a child in the foster care program.

Only the child's income and assets are counted when determining eligibility and payment
amounts. Payments are based on the child's age and any countable income. Monthly payments
for children with no countable income are as follows:

Age 0 through 5 - $242 per child
Age 6 through 12 - $249 per child
Age 13 through 17 - $298 per child

Effect of Proposed Changes:

Section 1 amends s. 445.004, F.S., specifying the duties of CareerSource Florida, the private
entity responsible for the state’s workforce development efforts. The bill requires local
workforce boards to report certain work related information, such as the number of individuals
served and the employment status, for TANF recipients in CareerSource’s annual report.

Section 2 amends s. 445.024, F.S., relating to work requirements for TANF participants. The bill
requires a work plan agreement with the individual developed by the Department of Economic
Opportunity, CareerSource Florida, and DCF. The plan must be in plain language, state what is
expected of the participant, when and how they would be sanctioned, and contain strategies to
help them overcome barriers to complete the work requirements.

Section 3 amends s. 402.82, F.S., requiring the payment of cash assistance through electronic
benefit transfer (EBT) cards. The bill imposes a fee on the TANF participant if the EBT card is
lost or stolen 5 times in one year. The cost of the replacement card will be deducted from the
amount of the cash assistance. DCF may waive the replacement fee for participants with extreme
financial hardships.

Section 4 amends s. 39.5085, F.S., relating to the Relative Caregiver Program. Consistent with
federal law, the bill prohibits payments when both the parent and the child live with the relative
caregiver. Payments can however be made in cases where both the parent and child are
adjudicated dependent. This could happen when the parent is under 18 years of age.

® Department of Children and Families website. http://www.myflfamilies.com/service-programs/access-florida-food-medical-

assistance-cash/temporary-cash-assistance-tca. (last visited March 29, 2017).
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Section 5 Directs the Legislature’s Office of Program Policy Analysis and Government
Accountability to conduct a study of workforce development efforts for TANF recipients.
Specifically, the study must examine why TANF recipients do not meet work requirements and
report to the Governor and Legislature by November 1, 2017.

Section 6 provides an effective date of July 1, 2017.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

The bill imposes a fee on TANF participants when their EBT card is lost or stolen five
times in one year. The cost of the replacement card will be deducted from the amount of
the cash assistance.

B. Private Sector Impact:

Participants in the TANF program who lose or have their EBT cards stolen more than
five times in one year will have to pay for the replacement card.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:

None.
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VIII.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 445.004, 445.024,
402.82, and 39.5085.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs Committee on April 3, 2017:

e Removes the increase in penalties for participants in the TANF program who do not
meet work requirements.

e Amendss. 445.04, F.S., to add to the requirements of the CareerSource Florida
annual report.

e Requires the Office of Program Policy Analysis and Government Accountability to
conduct a study of workforce development efforts for TANF recipients.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/03/2017

The Committee on Children, Families, and Elder Affairs (Rouson)

recommended the following:
Senate Amendment (with title amendment)

Delete lines 31 - 239
and insert:

Section 1. Paragraph (c) is added to subsection (7) of
section 445.004, Florida Statutes, to read:

445.004 CareerSource Florida, Inc.; creation; purpose;
membership; duties and powers.—

(7) By December 1 of each year, CareerSource Florida, Inc.,

shall submit to the Governor, the President of the Senate, the
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Speaker of the House of Representatives, the Senate Minority
Leader, and the House Minority Leader a complete and detailed
annual report setting forth:

(c) For each local workforce development board, participant

statistics and employment outcomes, by program, for individuals

subject to mandatory work requirements due to receipt of

temporary cash assistance or food assistance under chapter 414,

including:

1. Individuals served.

2. Services received.

3. Activities in which individuals participated.

4. Types of employment secured.

5. Individuals securing employment but remaining in each

program.

6. Individuals exiting programs due to employment.

7. Employment status at 3 months, 6 months, and 12 months

after exiting the program, for the past 3 years.

Section 2. Present subsections (3) through (7) of section
445,024, Florida Statutes, are renumbered as subsections (4)
through (8), respectively, and a new subsection (3) is added to
that section, to read:

445.024 Work requirements.—

(3) WORK PLAN AGREEMENT.—For each individual who is not

otherwise exempt from work activity requirements, but before a

participant may receive temporary cash assistance, the

Department of Economic Opportunity, in cooperation with

CareerSource Florida, Inc., and the Department of Children and

Families, must:

(a) Inform the participant, in plain language, and require
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the participant to assent to, in writing:

1. What is expected of the participant to continue to

receive temporary cash assistance benefits.

2. Under what circumstances the participant would be

sanctioned for noncompliance.

3. Potential penalties for noncompliance with the work

requirements in s. 414.065, including how long benefits would

not be available to the participant.

(b) Work with the participant to develop strategies to

assist the participant in overcoming obstacles to compliance

with the work activity requirements.

Section 3. Present subsection (4) of section 402.82,
Florida Statutes, 1s renumbered as subsection (5), and a new
subsection (4) is added to that section, to read:

402.82 Electronic benefits transfer program.—

(4) The department shall impose a fee for the fifth and

each subsequent request for a replacement electronic benefits

transfer card made by a participant within a 12-month period.

The fee must be equal to the cost of replacing the electronic

benefits transfer card. The fee may be deducted from the

participant’s benefits. The department may waive the replacement

fee upon a showing of good cause, such as the malfunction of the

card or extreme financial hardship.

Section 4. Paragraph (a) of subsection (1) and paragraph
(a) of subsection (2) of section 39.5085, Florida Statutes, are
amended to read:

39.5085 Relative Caregiver Program.—

(1) It is the intent of the Legislature in enacting this

section to:
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(a) Provide for the establishment of procedures and
protocols that serve to advance the continued safety of children
by acknowledging the valued resource uniquely available through
grandparents, relatives of children, and specified nonrelatives
of children pursuant to sub-subparagraph (2) (a)l.c. subparagraph
a3+

(2) (a) The Department of Children and Families shall

establish, anad operate, and implement the Relative Caregiver

Program parsvent—te—eligibility guidelines estabtished—an+this
seetionas—further implemented by rule of the department.

1. The Relative Caregiver Program shall, within the limits

of available funding, provide financial assistance to:

a.+= Relatives who are within the fifth degree by blood or
marriage to the parent or stepparent of a child and who are
caring full-time for that dependent child in the role of
substitute parent as a result of a court’s determination of
child abuse, neglect, or abandonment and subsequent placement
with the relative under this chapter.

b.2+ Relatives who are within the fifth degree by blood or
marriage to the parent or stepparent of a child and who are
caring full-time for that dependent child, and a dependent half-
brother or half-sister of that dependent child, in the role of
substitute parent as a result of a court’s determination of
child abuse, neglect, or abandonment and subsequent placement
with the relative under this chapter.

c.3= Nonrelatives who are willing to assume custody and
care of a dependent child in the role of substitute parent as a
result of a court’s determination of child abuse, neglect, or

abandonment and subsequent placement with the nonrelative
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98 caregiver under this chapter. The court must find that a
99 |proposed placement under this subparagraph is in the best
100 interest of the child.

101 2. The relative or nonrelative caregiver may not receive a

102 Relative Caregiver Program payment if the parent or stepparent

103 of the child resides in the home. However, a relative or

104 nonrelative may receive the payment for a minor parent who is in

105 his or her care and for the minor parent’s child, if both the

106 |minor parent and the child have been adjudicated dependent and

107 |meet all other eligibility requirements. If the caregiver is

108 currently receiving the payment, the payment must be terminated

109 no later than the first day of the following month after the

110 |parent or stepparent moves into the home. Before the payment is

111 terminated, the caregiver must be given 10 days’ notice of

112 adverse action.
113

114 The placement may be court-ordered temporary legal custody to
115 the relative or nonrelative under protective supervision of the
116 |department pursuant to s. 39.521(1) (b)3., or court-ordered

117 |placement in the home of a relative or nonrelative as a

118 |permanency option under s. 39.6221 or s. 39.6231 or under former
119 Ss. 39.622 if the placement was made before July 1, 2006. The

120 |Relative Caregiver Program shall offer financial assistance to
121 caregivers who would be unable to serve in that capacity without
122 the caregiver payment because of financial burden, thus exposing
123 the child to the trauma of placement in a shelter or in foster
124 care.

125 Section 5. (1) The Office of Program Policy Analysis and

126 Government Accountability shall conduct a study of each local
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workforce development board to determine what barriers exist

which prevent participants in the Supplemental Nutrition

Assistance Program and the Temporary Assistance for Needy

Families cash assistance program from complying with the work

requirements in the respective programs. The study must include

detailed data and analysis of the reasons why applicants and

recipients do not comply with the work requirements, the reasons

that noncompliant applicants and recipients identify as barriers

to compliance, and what assistance was offered to the

participants to come into compliance. The study must also

include a listing of the specific reasons for the sanctions

applied, separated into categories with the number of

participants who received each sanction. For example:

(a) Failure to attend a scheduled meeting—10 people

sanctioned;

(b) Failure to complete required documents—5 people

sanctioned; or

(c) Failure to comply with child support requirements, with

specifics on what the requirement was.

(2) The legislative intent for requesting this independent

study is to gain an in-depth understanding of the barriers that

may exist for people trying to participate in the workforce,

through reviewing the specific reasons participants are

sanctioned on a region by region basis.

(3) The Office of Program Policy Analysis and Government

Accountability shall submit a report with its findings and

recommendations to the Governor, the President of the Senate,

the Speaker of the House of Representatives, and the Minority

Leaders of the Senate and the House of Representatives by
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November 1, 2017.

================= T ] TLE A MEDNDDMEN T ================

And the title is amended as follows:
Delete lines 3 - 26

and insert:
445.004, F.S.; requiring CareerSource Florida, Inc.,
to submit a detailed annual report on certain
information for individuals subject to mandatory work
requirements who receive temporary cash or food
assistance; amending s. 445.024, F.S.; requiring the
Department of Economic Opportunity, in cooperation
with CareerSource Florida, Inc., and the Department of
Children and Families, to develop and implement a work
plan agreement for participants in the temporary cash
assistance program; requiring the plan to identify
expectations, sanctions, and penalties for
noncompliance with work requirements; amending s.
402.82, F.S.; requiring the Department of Children and
Families to impose a replacement fee for electronic
benefits transfer cards under certain circumstances;
amending s. 39.5085, F.S.; revising eligibility
guidelines for the Relative Caregiver Program with
respect to relative and nonrelative caregivers;
requiring the Office of Program Policy Analysis and
Government Accountability (OPPAGA) to conduct a study;
providing study requirements; providing legislative
intent; requiring OPPAGA to submit a report by a

certain date to the Governor and the Legislature;
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185 providing an effective
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4 with work requirements for temporary cash assistance; 33 414.065 Noncompliance with work requirements.-—
5 limiting the receipt of child-only benefits during 34 (1) PENALTIES FOR NONPARTICIPATION IN WORK REQUIREMENTS AND
3} periods of noncompliance with work requirements; 35 FAILURE TO COMPLY WITH ALTERNATIVE REQUIREMENT PLANS.—The
7 providing applicability of work requirements before 36 department shall establish procedures for administering
8 expiration of the minimum penalty period; requiring 37| penalties for nonparticipation in work requirements and failure
9 the Department of Children and Families to refer 38| to comply with the alternative requirement plan. If an
10 sanctioned participants to appropriate free and low- 39 individual in a family receiving temporary cash assistance fails
11 cost community services, including food banks; 40 to engage in work activities required in accordance with s.
12 amending s. 445.024, F.S.; requiring the Department of 41| 445.024, the following penalties shall apply. Prior to the
13 Economic Opportunity, in cooperation with CareerSource 42| imposition of a sanction, the participant shall be notified
14 Florida, Inc., and the Department of Children and 43 orally or in writing that the participant is subject to sanction
15 Families, to develop and implement a work plan 44| and that action will be taken to impose the sanction unless the
16 agreement for participants in the temporary cash 45| participant complies with the work activity requirements. The
17 assistance program; requiring the plan to identify 46| participant shall be counseled as to the consequences of
18 expectations, sanctions, and penalties for 47 noncompliance and, 1f appropriate, shall be referred for
19 noncompliance with work requirements; amending s. 48 services that could assist the participant to fully comply with
20 402.82, F.S.; requiring the Department of Children and 49| program requirements. If the participant has good cause for
21 Families to impose a replacement fee for electronic 50 noncompliance or demonstrates satisfactory compliance, the
22 benefits transfer cards under certain circumstances; 51| sanction may shedd: not be imposed. If the participant has
23 amending s. 39.5085, F.S.; revising eligibility 52 subsequently obtained employment, the participant shall be
24 guidelines for the Relative Caregiver Program with 53 counseled regarding the transitional benefits that may be
25 respect to relative and nonrelative caregivers; 54 available and provided information about how to access such
26 providing an appropriation; providing an effective 55| benefits. The department shall administer sanctions related to
27 date. 56| food assistance consistent with federal regulations.
28 57 (a)l. First noncompliance: temporary cash assistance shall
29| Be It Enacted by the Legislature of the State of Florida: 58| be terminated for the family for a minimum of 1 month +6—days or
30 59| until the individual who failed to comply does so, whichever is
31 Section 1. Subsection (1) and paragraph (a) of subsection 60 later. Upon meeting this requirement, temporary cash assistance
32| (2) of section 414.065, Florida Statutes, are amended to read: 61| shall be reinstated to the date of compliance or the first day
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of the month following the penalty period, whichever is later.

2. Second noncompliance:
a. Temporary cash assistance shall be terminated for the
family for 3 months +—menth or until the individual who failed

to comply does so, whichever is later. The individual shall be

required to comply with the required work activity upon

completion of the 3-month penalty period before reinstatement of

temporary cash assistance. Upon meeting this requirement,

temporary cash assistance shall be reinstated to the date of
compliance or the first day of the month following the penalty
period, whichever is later.

b. Upon the second occurrence of noncompliance, temporary

cash assistance for the child or children in a family who are

under age 16 may be continued for the first 3 months of the

penalty period through a protective payee as specified in

subsection (2).

3. Third noncompliance:

a. Temporary cash assistance shall be terminated for the
family for 6 3 months or until the individual who failed to
comply does so, whichever is later. The individual shall be
required to comply with the required work activity upon
completion of the 6-month 3-menth penalty periods+ before
reinstatement of temporary cash assistance. Upon meeting this
requirement, temporary cash assistance shall be reinstated to
the date of compliance or the first day of the month following
the penalty period, whichever is later.

b. Upon the third occurrence of noncompliance, temporary

cash assistance for the child or children in a family who are

under age 16 may be continued for the first 6 months of the
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penalty period through a protective payee as specified in

subsection (2).

4. Fourth noncompliance:

a. Temporary cash assistance shall be terminated for the

family for 12 months or until the individual who failed to

comply does so, whichever is later. The individual shall be

required to comply with the required work activity upon

completion of the 12-month penalty period and reapply before

reinstatement of temporary cash assistance. Upon meeting this

requirement, temporary cash assistance shall be reinstated to

the first day of the month following the penalty period.

b. Upon the fourth occurrence of noncompliance, temporary

cash assistance for the child or children in a family who are

under age 16 may be continued for the first 12 months of the

penalty period through a protective payee as specified in

subsection (2).

5. The sanctions imposed under subparagraphs 1.-4. do not

prohibit a participant from complying with the work activity

requirements during the penalty periods imposed by this

paragraph.

(b) If a participant receiving temporary cash assistance
who is otherwise exempted from noncompliance penalties fails to
comply with the alternative requirement plan required in
accordance with this section, the penalties provided in
paragraph (a) shatt apply.

(c) When a participant is sanctioned for noncompliance with

this section, the department shall refer the participant to

appropriate free and low-cost community services, including food
banks.
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If a participant fully complies with work activity requirements
for at least 6 months, the participant shall be reinstated as
being in full compliance with program requirements for purpose
of sanctions imposed under this section.

(2) CONTINUATION OF TEMPORARY CASH ASSISTANCE FOR CHILDREN;
PROTECTIVE PAYEES.—

(a) Upon the second or subsequent #£hkird occurrence of

noncompliance, subject to the limitations in paragraph (1) (a),

temporary cash assistance and food assistance for the child or
children in a family who are under age 16 may be continued. Any
such payments must be made through a protective payee or, in the
case of food assistance, through an authorized representative.
Under no circumstances shall temporary cash assistance or food
assistance be paid to an individual who has failed to comply
with program requirements.

Section 2. Subsections (3) through (7) of section 445.024,
Florida Statutes, are renumbered as subsections (4) through (8),
respectively, and a new subsection (3) is added to that section,
to read:

445.024 Work requirements.—

(3) WORK PLAN AGREEMENT.—For each individual who is not

otherwise exempt from work activity requirements, but before a

participant may receive temporary cash assistance, the

Department of Economic Opportunity, in cooperation with

CareerSource Florida, Inc., and the Department of Children and

Families, must:

(a) Inform the participant, in plain language, and require

the participant to assent to, in writing:
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1. What is expected of the participant to continue to

receive temporary cash assistance benefits.

2. Under what circumstances the participant would be

sanctioned for noncompliance.

3. Potential penalties for noncompliance with the work

requirements in s. 414.065, including how long benefits would

not be available to the participant.

(b) Work with the participant to develop strategies to

assist the participant in overcoming obstacles to compliance

with the work activity requirements.

Section 3. Subsection (4) of section 402.82, Florida
Statutes, is renumbered as subsection (5), and a new subsection
(4) is added to that section, to read:

402.82 Electronic benefits transfer program.—

(4) The department shall impose a fee for the fifth and

each subsequent request for a replacement electronic benefits

transfer card made by a participant within a 12-month period.

The fee must be equal to the cost of replacing the electronic

benefits transfer card. The fee may be deducted from the

participant’s benefits. The department may waive the replacement

fee upon a showing of good cause, such as the malfunction of the

card or extreme financial hardship.

Section 4. Paragraph (a) of subsection (1) and paragraph
(a) of subsection (2) of section 39.5085, Florida Statutes, are
amended to read:

39.5085 Relative Caregiver Program.—

(1) It is the intent of the Legislature in enacting this
section to:

(a) Provide for the establishment of procedures and

Page 6 of 9

words underlined are additions.




Florida Senate - 2017 SB 570 Florida Senate - 2017 SB 570

19-00559-17 2017570 19-00559-17 2017570
178| protocols that serve to advance the continued safety of children 207| proposed placement under this subparagraph is in the best
179| by acknowledging the valued resource uniquely available through 208| interest of the child.
180 grandparents, relatives of children, and specified nonrelatives 209 2. The relative or nonrelative caregiver may not receive a
181| of children pursuant to sub-subparagraph (2) (a)l.c. subparagraph 210| Relative Caregiver Program payment if the parent or stepparent
182 2 a3~ 211 of the child resides in the home. However, a relative or
183 (2) (a) The Department of Children and Families shall 212 nonrelative may receive the payment for a minor parent who is in
184| establish, amd operate, and implement the Relative Caregiver 213| his or her care and for the minor parent’s child, if both the
185| Program pursuant—t Hagibility guideldin tablished in—thi 214| minor parent and the child have been adjudicated dependent and
186 tior—as—furtherimpltemented by rule of the department. 215| meet all other eligibility requirements. If the caregiver is
187 1. The Relative Caregiver Program shall, within the limits 216 currently receiving the payment, the payment must be terminated
188| of available funding, provide financial assistance to: 217| no later than the first day of the following month after the
189 a.d= Relatives who are within the fifth degree by blood or 218| parent or stepparent moves into the home. Before the payment is
190| marriage to the parent or stepparent of a child and who are 219 terminated, the caregiver must be given 10 days’ notice of
191 caring full-time for that dependent child in the role of 220| adverse action.
192 substitute parent as a result of a court’s determination of 221
193 child abuse, neglect, or abandonment and subsequent placement 222 The placement may be court-ordered temporary legal custody to
194 with the relative under this chapter. 223 the relative or nonrelative under protective supervision of the
195 b.2+ Relatives who are within the fifth degree by blood or 224 department pursuant to s. 39.521(1) (b)3., or court-ordered
196| marriage to the parent or stepparent of a child and who are 225| placement in the home of a relative or nonrelative as a
197 caring full-time for that dependent child, and a dependent half- 226| permanency option under s. 39.6221 or s. 39.6231 or under former
198| brother or half-sister of that dependent child, in the role of 227 s. 39.622 if the placement was made before July 1, 2006. The
199 substitute parent as a result of a court’s determination of 228| Relative Caregiver Program shall offer financial assistance to
200 child abuse, neglect, or abandonment and subsequent placement 229| caregivers who would be unable to serve in that capacity without
201| with the relative under this chapter. 230| the caregiver payment because of financial burden, thus exposing
202 c.3= Nonrelatives who are willing to assume custody and 231 the child to the trauma of placement in a shelter or in foster
203| care of a dependent child in the role of substitute parent as a 232 care.
204 result of a court’s determination of child abuse, neglect, or 233 Section 5. For fiscal year 2017-2018, the sum of $XXX, XXX
205 abandonment and subsequent placement with the nonrelative 234 in nonrecurring funds from the Federal Grants Trust Fund is
206| caregiver under this chapter. The court must find that a 235| appropriated to the Department of Children and Families for the
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236| purpose of performing the technology modifications necessary to

237 implement changes to the disbursement of temporary cash

238 assistance benefits and the replacement of electronic benefits

239| transfer cards pursuant to this act.

240 Section 6. This act shall take effect July 1, 2017.
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Summary:

SB 634 adds advanced registered nurse practitioners (ARNPs) and physician assistants (PAs) to
the list of health care practitioners who may initiate an involuntary mental examination of a
person under the Florida Mental Health Act, also known as the Baker Act.

The bill has an effective date of July 1, 2017, and has no fiscal impact.
Present Situation:
Involuntary Examination Under the Baker Act

In 1971, the Legislature passed the Florida Mental Health Act, also known as, “The Baker Act,”
which is codified in Part I, ch. 394, F.S., to address mental health needs in the state.! The Baker
Act provides the authority and process for the voluntary and involuntary examination of persons
who meet certain criteria, and the subsequent inpatient or outpatient placement of such
individuals for treatment.

The Department of Children and Families (DCF) administers The Baker Act through receiving
facilities, which are designated by the DCF. The facilities that provide the examination and
short-term treatment of persons who meet the criteria under The Baker Act may be public or
private.? If, after an examination at a receiving facility,® a person requires further treatment he or

! Chapter 71-131, s. 1, Laws of Fla.
2 Section 394.455(39), F.S.

1d.
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she may be transported to a treatment facility.* Treatment facilities, designated by DCF, are state
hospitals, which provide extended treatment and hospitalization beyond what is provided in a
receiving facility.

A person who is subject to an involuntary examination generally may not be held longer than 72
hours in a receiving facility.®

A person may be subjected to an involuntary examination under s. 394.463, F.S., if there is

reason to believe a person has a mental illness, and because of the illness, that person:

e Has refused a voluntary examination after the purpose of the exam has been explained, or

e Isunable to determine for himself or herself that an examination is needed; and

e Without care or treatment, the person is likely to suffer from neglect or refuse to care for
himself or herself; such neglect or refusal poses a real and present threat of substantial harm
to his or her well-being; and it is not apparent that such harm may be avoided through the
help of willing family members or friends or the provision of other services; or

e There is a substantial likelihood that without care or treatment the person will cause serious
bodily harm to himself, herself, or others in the near future, as evidenced by recent behavior.®

A circuit or county court, law enforcement officers, and certain health care practitioners may
initiate an involuntary examination of a person.’

A circuit court may enter an ex parte order stating a person meets the criteria for involuntary
examination. A law enforcement officer may take a person into custody who appears to meet the
criteria for involuntary examination and transport that person to a receiving facility for
examination.

Health care practitioners may initiate an involuntary examination if the health care practitioner
has examined the person within the last 48 hours, and finds that the person meets the criteria for
an involuntary examination; and states on a form® adopted by the DCF, a Certificate of a
Professional Initiating an Involuntary Examination, the observations upon which that conclusion
is based.® The form contains information related to the person’s diagnosis and the health care
practitioner’s personal observations of statements and behaviors that support the involuntary
examination of such person.©

The Baker Act currently authorizes the following health care practitioners to initiate an
involuntary examination by certificate:

4 Treatment facilities, designated by DCF, are state hospitals, which provide extended treatment and hospitalization beyond
what is provided in a receiving facility. Section 394.55(47), F.S.

> Section 394.463(2)(g), F.S.

6 Section 394.463(1), F.S.

7 Section 394.463(2), F.S.

8 See Florida Department of Children and Families, CF-MH 3052b, incorporated by reference in Rule 65E-5.280, F.A.C.t
http://www.dcf.state.fl.us/programs/samh/MentalHealth/laws/3052b.pdf. (last visited Mar. 10, 2017).

% Section 394.463(2)(a), F.S.

10 See Florida Department of Children and Families, CF-MH 3052b, incorporated by reference in Rule 65E-5.280, F.A.C.
http://www.dcf.state.fl.us/programs/samh/MentalHealth/laws/3052b.pdf. (last visited Mar. 10, 2017).
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e A physician licensed under ch. 458, F.S., or ch. 459, F.S., who has experience in the
diagnosis and treatment of mental and nervous disorders;

e A physician employed by a facility operated by the U.S. Department of Veterans Affairs or
the United States Department of Defense;

e A clinical psychologist, as defined in s. 490.003(7), F.S., with three years of postdoctoral
experience in the practice of clinical psychology, inclusive of the experience required for
licensure;

e A psychologist employed by a facility operated by the U.S. Department of Veterans Affairs
or the United States Department of Defense that qualifies as a receiving or treatment facility;

e A psychiatric nurse, who is an ARNP, with a master’s degree or doctoral degree in
psychiatric nursing, who holds a national advanced practice certification as a psychiatric
mental health advanced practice nurse, and has two years of post-master’s clinical experience
under the supervision of a physician;!

e A mental health counselor licensed under ch. 491, F.S;

e A marriage and family therapist licensed under ch. 491, F.S.; and

e A clinical social worker licensed under ch. 491, F.S.1?

Physician Assistants

Physician assistant (PA) licensure in Florida is governed by ss. 458.347(7) and 459.022(7), F.S.
The Department of Health (DOH) licenses to PAs. PAs are regulated by the Florida Board of
Medicine for PAs licensed under ch. 458, F.S., or the Florida Board of Osteopathic Medicine for
PAs licensed under ch. 459, F.S., and the Florida Council on Physician Assistants. The duty of a
board and its members is to make disciplinary decisions concerning whether a doctor or PA has
violated the provisions of his or her practice act. In 2016, there were 7,015 PAs holding active
licenses in Florida.™®

PAs may only practice under the direct or indirect supervision of a medical doctor or doctor of
osteopathic medicine with whom they have a clinical relationship.'* A supervising physician
may only delegate tasks and procedures to the PA that are within the supervising physician’s
scope of practice.™® The supervising physician is responsible and liable for any acts or omissions
of the PA and may not supervise more than four PAs at any time.®

To be licensed as a PA in Florida, an applicant must demonstrate:
e Satisfactory passage of the National Commission on Certification of Physician Assistant
exam;

11 Section 455(35), F.S.;

12 Section 464.

13 Florida Department of Health, Division of Medical Quality Assurance, Annual Report and Long-Range Plan, Fiscal Year
2015-2016, available at http://www.floridahealth.gov/licensing-and-regulation/reports-and-publications/annual-reports.html,
(last visited Mar. 10, 2017).

14 Sections 458.347(2)(f) and 459.022(2)(f), F.S., are identical and define “supervision” as, “responsible supervision” and
control which requires the easy availability or physical presence of the licensed physician for consultation and direction of
the PA.

15 Sections 458.347(12) and 459.022(12), F.S.

16 Sections 458.347(15) and 459.022(15), F.S.
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e Completion of the application and remittance of the application fee;’

e Completion of an approved PA training program;

e Acknowledgement of any prior felony convictions;

e Acknowledgement of any previous revocation or denial of licensure in any state;

e Two letters of recommendation; and

e If the applicant wishes to apply for prescribing authority, a copy of course transcripts and a
copy of the course description from a PA training program describing the course content in
pharmacotherapy.*®

Licenses are renewed biennially.*® At the time of renewal, a PA must demonstrate that he or she
has met the continuing education requirements and must submit an acknowledgement that he or
she has not been convicted of any felony in the previous two years.?

Current Florida law does not expressly allow PAs to refer for, or initiate, an involuntary
examination of a person under the Baker Act; however, in 2008, Attorney General Bill
McCollum issued an opinion stating:

... [A] physician assistant pursuant to Chapter 458 or 459, Florida
Statutes, may refer a patient for involuntary evaluation pursuant to

section 394.463, Florida Statutes, provided that the physician assistant has
experience regarding the diagnosis and treatment of mental and nervous
disorders and such tasks are within the supervising physician’s scope of
practice.?

Legislation enacted in 2016, chapter 2016-125, Laws of Fla., authorizes licensed PA to perform
services delegated by the supervising physician in the physician assistant’s practice in
accordance with his or her education and training unless expressly prohibited under chapter 458
or 459, or rules adopted under those chapters.??

PAs are not required by current Florida law to have any specific education, training or
experience in the diagnosis or treatment of mental health or nervous disorders for licensure, or
renewal.

According to the American Association of Physician Assistants, most PA programs are
approximately 26 months (three academic years) and award master’s degrees. They include
classroom instruction and clinical rotations. A PA student receives classroom instruction in:
e Anatomy;

" The application fee is $100 and the initial license fee is $205. See http:/flboardofmedicine.gov/licensing/physician-
assistant-licensure/ (last visited Mar. 10, 2017).
18 Sections 458.347(7) and 459.022(7), F.S.

19 For timely renewed licenses, the renewal fee is $280 and the prescribing registration is $150. An applicant may be charged
an additional fee if the license is renewed after expiration or is more than 120 days delinquent. Florida Board of Medicine,

Renewals, Physician Assistants http://flboardofmedicine.gov/renewals/physician-assistants/ (last visited Mar. 10, 2017).
20 Sections 458.347(7)(b)-(c) and 459.022(7)(b)-(c), F.S.

2L Op. Att’y Gen. Fla. 08-31 (2008) at p. 4 http://www.dcf.state.fl.us/programs/samh/MentalHealth/laws/agopinion.pdf, (last

visited Mar. 10, 2017).
22 See ss. 458.347(4)(h) and 459.022(4)(g), F.S.
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e Physiology;

e Biochemistry;

e Pharmacology;

e Physical diagnosis;
Pathophysiology;
Microbiology;

Clinical laboratory science;
Behavioral science; and
Medical ethics

PA students also complete more than 2,000 hours of clinical rotations, with an emphasis on
primary care in ambulatory clinics, physician offices and acute or long-term care facilities. PA
rotations could include:

e Family medicine;

Internal medicine;

Obstetrics and gynecology;

Pediatrics;

General surgery;

Emergency medicine; and

Psychiatry.?®

PAs are not currently required under Florida law to have any specific education, training or
experience in the diagnosis or treatment of mental health or nervous disorders for licensure, or
renewal. However, a PA working under the supervision of a physician who has experience in the
diagnosis and treatment of mental and nervous disorders, or a physician employed by a facility
operated by the U.S. Department of Veterans Affairs or the United States Department of Defense
might obtain training or experience in these areas.

Advanced Registered Nurse Practitioners

Nursing licensure is governed by part, | ch. 464, F.S. Nurses are licensed by the DOH and
regulated by the Board of Nursing. Licensure requirements to practice nursing include
completion of an approved educational course of study, passage of an examination approved by
the DOH, acceptable criminal background screening results, and payment of applicable fees.?*

A nurse who holds a current license to practice professional nursing may apply to be certified as

an Advanced Registered Nurse Practitioner (ARNP), under s. 464.012, F.S., if the nurse meets

one or more of the following requirements:

e Satisfactory completion of a formal post-basic educational program of at least one academic
year that prepares nurses for advanced or specialized practice;

o Certification by a specialty board; or

23 American Association of Physician Assistant, “Attend a PA Program ”, https://www.aapa.org/career-central/become-a-pa/
(last visited Mar. 12, 2017).

24 Sections 464.008 and 464.009, F.S. As an alternative to licensure by examination, a nurse may also be eligible for licensure
by endorsement.




BILL: SB 634 Page 6

e (Graduation from a program leading to a master’s degree in a nursing clinical specialty area
with preparation in specialized practitioner skills.

Current law defines four categories of ARNPs: certified registered nurse anesthetists; certified
nurse midwives; a nurse practitioner,? and a psychiatric nurse.?® All ARNPs, regardless of
practice category, may only practice within the framework of an established protocol and under
the supervision of an allopathic or osteopathic physician or dentist.2” ARNPs may carry out
treatments as specified in statute, including:?®
e Prescribing, dispensing, administering, or ordering any drug;
e Initiating appropriate therapies for certain conditions;
e Ordering diagnostic tests and physical and occupational therapy;
e Ordering any medication for administration patients in certain facilities; and
e Performing additional functions as maybe determined by rule in accordance with

s. 464.003(2), F.S.%

In addition to the above-allowed acts, an ARNP may also perform other acts as authorized by
statute and within his or her specialty.! Further, if it is within an ARNP’s established protocol,
the ARNP may establish behavioral problems and diagnosis and make treatment
recommendations.?

Currently, only ARNPs who are “psychiatric nurses” may initiate involuntary examinations
under the Baker Act.®® To qualify as a psychiatric nurse, an ARNP must have a master’s or
doctoral degree in psychiatric nursing, hold a national advance practice certification as a
psychiatric mental health advanced practice nurse, and two years post-master’s clinical
experience.

Il. Effect of Proposed Changes:

SB 634 specifically authorizes PAs and ARNPSs to initiate involuntary examinations under The
Baker Act. The PA or ARNP must execute a certificate stating that a person he or she examined
within the preceding 48 hours appears to meet the criteria for an involuntary examination for
mental illness. Under s. 394.463, F.S., as currently enacted, only a physician with experience in

25 Section 464.012(2), F.S.

% Section 394.455(35), F.S., defines a “Psychiatric nurse” as an ARNP certified under s. 464.012, F.S., who has a master’s or
doctoral degree in psychiatric nursing, holds a national advanced practice certification as a psychiatric mental health
advanced practice nurse, and has two years of post-master’s clinical experience under the supervision of a physician.

27 Section 464.012(3), F.S.

28 d.

29 An ARNP may only prescribe controlled substances if he or she has graduated from a program leading to a master’s or
doctoral degree in a clinical nursing specialty area with training in specialized practitioner skills. An ARNP is limited to
prescribing a 7-day supply of Schedule 11 controlled substances. Only a psychiatric nurse may prescribe psychotropic
controlled substances for the treatment of mental disorders and psychiatric mental health controlled substances for children
younger than 18.

30 Section 464.003(2), F.S., defines “advanced or specialized nursing practice” to include additional activities that an ARNP
may perform as approved by the Board of Nursing.

31 Section 464.012(4), F.S.

32 Section 464.012(4)(c)1., F.S.

33 Section 394.463(2)(a), F.S.
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the diagnosis and treatment of mental and nervous disorders, clinical psychologist, psychiatric
nurse, mental health counselor, marriage and family therapist or clinical social worker may
initiate an involuntary examination by executing such a certificate.

The bill makes necessary conforming changes due to the statutory changes made by the bill.

The bill has an effective date of July 1, 2017.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:

The bill defines a “physician assistant” and an “advanced registered nurse practitioner” in the
same manner as their respective practice acts.® The bill does not direct any additional training,
clinical or continuing education requirements for either the PA or the ARNP to be qualified to
perform the examination, and execute the certificate, to subject a person to an involuntary mental

34 See ss. 458.347, 459.022, and 464.003, F.S.
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VIII.

health examination. All others health care providers authorized to initiate an involuntary
examination have additional professional specialized training in psychiatric mental health.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 394.455, 394.463,
39.407, 394.495, 394.496, 394.9085, 409.972, and 744.2007.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2017 SB 634

By Senator Campbell

38-00760-17 2017634
A bill to be entitled

An act relating to involuntary examinations under the
Baker Act; amending s. 394.455, F.S.; defining terms;
amending s. 394.463, F.S.; authorizing physician
assistants and advanced registered nurse practitioners
to execute a certificate under certain conditions
stating that he or she has examined a person and finds
the person appears to meet the criteria for
involuntary examination; amending ss. 39.407, 394.495,
394.496, 394.9085, 409.972, and 744.2007, F.S.;
conforming cross-references; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (5) through (48) of section
394.455, Florida Statutes, are redesignated as subsections (6)
through (49), respectively, a new subsection (5) is added to
that section, and present subsection (33) is amended, to read:

394.455 Definitions.—As used in this part, the term:

(5) “Advanced registered nurse practitioner” means a person

licensed in this state to practice professional nursing and

certified in advanced or specialized nursing practice, as

defined in s. 464.003.

(34)433)» “Physician assistant” has the same meaning as

defined in s. 458.347(2) (e) means—a—person—ticensed—under

I 4 45Q I + 45Q T h 2 3 +h A 3
Eapter—4 r—chapter—4 vre—her perten in—the—ddagrests
A+ + + £ o1 A9 4

Section 2. Paragraph (a) of subsection (2) of section
394.463, Florida Statutes, is amended to read:

394.463 Involuntary examination.—

(2) INVOLUNTARY EXAMINATION.—
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(a) An involuntary examination may be initiated by any one
of the following means:

1. A circuit or county court may enter an ex parte order
stating that a person appears to meet the criteria for
involuntary examination and specifying the findings on which
that conclusion is based. The ex parte order for involuntary
examination must be based on written or oral sworn testimony
that includes specific facts that support the findings. If other
less restrictive means are not available, such as voluntary
appearance for outpatient evaluation, a law enforcement officer,
or other designated agent of the court, shall take the person
into custody and deliver him or her to an appropriate, or the
nearest, facility within the designated receiving system
pursuant to s. 394.462 for involuntary examination. The order of
the court shall be made a part of the patient’s clinical record.
A fee may not be charged for the filing of an order under this
subsection. A facility accepting the patient based on this order
must send a copy of the order to the department the next working
day. The order may be submitted electronically through existing
data systems, if available. The order shall be valid only until
the person is delivered to the facility or for the period
specified in the order itself, whichever comes first. If no time
limit is specified in the order, the order shall be valid for 7
days after the date that the order was signed.

2. A law enforcement officer shall take a person who
appears to meet the criteria for involuntary examination into
custody and deliver the person or have him or her delivered to
an appropriate, or the nearest, facility within the designated

receiving system pursuant to s. 394.462 for examination. The
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officer shall execute a written report detailing the
circumstances under which the person was taken into custody,
which must be made a part of the patient’s clinical record. Any
facility accepting the patient based on this report must send a
copy of the report to the department the next working day.

3. A physician, physician assistant, clinical psychologist,

psychiatric nurse, mental health counselor, marriage and family

therapist, e¥ clinical social worker, or an advanced registered

nurse practitioner may execute a certificate stating that he or

she has examined a person within the preceding 48 hours and
finds that the person appears to meet the criteria for
involuntary examination and stating the observations upon which
that conclusion is based. If other less restrictive means, such
as voluntary appearance for outpatient evaluation, are not
available, a law enforcement officer shall take into custody the
person named in the certificate and deliver him or her to the
appropriate, or nearest, facility within the designated
receiving system pursuant to s. 394.462 for involuntary
examination. The law enforcement officer shall execute a written
report detailing the circumstances under which the person was
taken into custody. The report and certificate shall be made a
part of the patient’s clinical record. Any facility accepting
the patient based on this certificate must send a copy of the
certificate to the department the next working day. The document
may be submitted electronically through existing data systems,
if applicable.

Section 3. Paragraph (a) of subsection (3) of section

39.407, Florida Statutes, is amended to read:

39.407 Medical, psychiatric, and psychological examination
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and treatment of child; physical, mental, or substance abuse
examination of person with or requesting child custody.—

(3) (a)1l. Except as otherwise provided in subparagraph (b)1.
or paragraph (e), before the department provides psychotropic
medications to a child in its custody, the prescribing physician
shall attempt to obtain express and informed consent, as defined
in s. 394.455(16) +—394-455(15) and as described in s.
394.459(3) (a), from the child’s parent or legal guardian. The
department must take steps necessary to facilitate the inclusion
of the parent in the child’s consultation with the physician.
However, if the parental rights of the parent have been
terminated, the parent’s location or identity is unknown or
cannot reasonably be ascertained, or the parent declines to give
express and informed consent, the department may, after
consultation with the prescribing physician, seek court
authorization to provide the psychotropic medications to the
child. Unless parental rights have been terminated and if it is
possible to do so, the department shall continue to involve the
parent in the decisionmaking process regarding the provision of
psychotropic medications. If, at any time, a parent whose
parental rights have not been terminated provides express and
informed consent to the provision of a psychotropic medication,
the requirements of this section that the department seek court
authorization do not apply to that medication until such time as
the parent no longer consents.

2. Any time the department seeks a medical evaluation to
determine the need to initiate or continue a psychotropic

medication for a child, the department must provide to the

evaluating physician all pertinent medical information known to

Page 4 of 6

CODING: Words strieken are deletions; words underlined are additions.




120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148

Florida Senate - 2017 SB 634

38-00760-17 2017634

the department concerning that child.

Section 4. Paragraphs (a) and (c) of subsection (3) of
section 394.495, Florida Statutes, are amended to read:

394.495 Child and adolescent mental health system of care;
programs and services.—

(3) Assessments must be performed by:

(a) A professional as defined in s. 394.455(6), (8), (33),
(36), or (37) s+=3%4H455+4++H+32+37—o=—+36);

(c) A person who is under the direct supervision of a
qualified professional as defined in s. 394.455(6), (8), (33),

(36), or (37) s+394—45545—H—32)—35)—er—36} or a

professional licensed under chapter 491.

Section 5. Subsection (5) of section 394.496, Florida
Statutes, is amended to read:

394.496 Service planning.—

(5) A professional as defined in s. 394.455(6), (8), (33),

(36), or (37) s+384-455451—H—32}—35)—ox—36+ or a

professional licensed under chapter 491 must be included among
those persons developing the services plan.

Section 6. Subsection (6) of section 394.9085, Florida
Statutes, 1s amended to read:

394.9085 Behavioral provider liability.—

(6) For purposes of this section, the terms “detoxification
services,” “addictions receiving facility,” and “receiving
facility” have the same meanings as those provided in ss.
397.311(25) (a)4., 397.311(25) (a)l., and 394.455(40) 394455439},
respectively.

Section 7. Paragraph (b) of subsection (1) of section

409.972, Florida Statutes, is amended to read:
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409.972 Mandatory and voluntary enrollment.—

(1) The following Medicaid-eligible persons are exempt from
mandatory managed care enrollment required by s. 409.965, and
may voluntarily choose to participate in the managed medical
assistance program:

(b) Medicaid recipients residing in residential commitment
facilities operated through the Department of Juvenile Justice
or a treatment facility as defined in s. 394.455(48) s=
39445547

Section 8. Subsection (7) of section 744.2007, Florida
Statutes, is amended to read:

744.2007 Powers and duties.—

(7) A public guardian may not commit a ward to a treatment
facility, as defined in s. 394.455(48) s+—394-455{47), without
an involuntary placement proceeding as provided by law.

Section 9. This act shall take effect July 1, 2017.

Page 6 of 6
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Summary:

SB 1260 amends section 402.82, F.S., to add soft drinks and candy to the list of items that cannot
be purchased with an electronic benefits transfer cards. Electronic benefits transfer cards are
issued to participants in the Supplemental Nutrition Assistance Program and used to purchase
eligible food.

The bill has an effective date of July 1, 2017, and has an indeterminate fiscal impact.
Present Situation:

The Supplemental Nutrition Assistance Program (SNAP) offers nutrition assistance to eligible,
low-income individuals and families in the form of funds to purchase eligible food. The Food
and Nutrition Service (FNS), under the U.S. Department of Agriculture (USDA), administers
SNAP, and the Florida Department of Children and Families (DCF) distributes the benefits. In
Florida, SNAP and other economic assistance benefits are placed on Electronic Benefits Transfer
(EBT) cards.

Eligible foods for SNAP are any food or food product intended for human consumption except
alcoholic beverages, tobacco, hot foods, and hot food products prepared for immediate
consumption, with some exceptions. Eligible foods also include junk foods such as soft drinks
and candy.

Junk food is food that is nutrient poor but rich in calories, salt, and fats. Excess consumption of
junk foods may lead to nutritional deficiencies and health disorders including obesity, heart
disease, high blood pressure, and diabetes. States and local governments have requested
permission from the USDA for waivers to prohibit SNAP participants from purchasing junk
foods with limited nutritional values with their benefits as a way to promote healthy choices.
However, the USDA has denied every such request.
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Background

Supplemental Nutrition Assistance Program (SNAP)

The Food and Nutrition Service (FNS), under the U.S. Department of Agriculture (USDA),
administers the Supplemental Nutrition Assistance Program (SNAP).> SNAP offers nutrition
assistance to millions? of eligible, low-income individuals and families, in the form of funds to
purchase “eligible food,” and provides economic benefits to communities by reducing poverty
and food insecurity.® For low-income households, increased spending on food is consistently and
positively associated with diet quality and is associated with higher use and intake of both fruits
and vegetables.*

Various state agencies and entities work together through a series of contracts or memoranda of
understanding to administer the SNAP Program in Florida. The Department of Children and
Families (DCF) is the state agency that determines and monitors eligibility and disperses benefits
to SNAP participants. The federal government funds 100% of the benefit amount.®> However,
FNS and states share the administrative costs of the program.® Federal laws, regulations, and
waivers provide states with various policy options to better target benefits to those most in need,

11 The Food Stamp Program (FSP) originated in 1939 as a pilot program for certain individuals to buy stamps equal to their
normal food expenditures: for every $1 of orange stamps purchased, people received 50 cents worth of blue stamps, which
could be used to buy surplus food. The FSP expanded nationwide in 1974. Under the federal welfare reform legislation of
1996, Congress enacted major changes to the FSP, including limiting eligibility for certain adults who did not meet work
requirements. The Food and Nutrition Act of 2008 renamed the FSP the Supplemental Nutrition Assistance Program (SNAP)
and implemented priorities to strengthen program integrity; simplify program administration; maintain states’ flexibility in
how they administer their programs; and improve access to SNAP. See A Short History of SNAP, UNITED STATES
DEPARTMENT OF AGRICULTURE, FOOD AND NUTRITION SERVICE, available at
http://www.fns.usda.gov/sites/default/ files/History of SNAP.pdf (last visited March 30, 2017); and State Options Report:
Supplemental Nutrition Assistance Program, UNITED STATES DEPARTMENT OF AGRICULTURE FOOD AND
NUTRITION SERVICE, (11th ed.), Sept. 2013, available at http://www.fns.usda.gov/sites/default/files/snap/11-
State_Options.pdf (last visited March 30, 2017).

2 In an average month in Federal Fiscal Year (FFY) 2015, nationally, SNAP provided benefits to 45.2 million people living in
22.3 million households. Characteristics of Supplemental Nutrition Assistance Program Households: Fiscal Year 2015,
Report No. SNAP-16-CHAR, SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM, NUTRITION ASSISTANCE
PROGRAM REPORT SERIES, OFFICE OF POLICY SUPPORT, available at,
https://www.fns.usda.gov/sites/default/files/ops/Characteristics2015.pdf (last visited March 30, 2017).

% For a detailed overview of SNAP, see Randy Alison Aussenberg, Supplemental Nutrition Assistance Program (SNAP): A
Primer on Eligibility and Benefits, CONGRESSIONAL RESEARCH SERVICE, (Dec. 29, 2014), available at
https://www.fas.org/sgp/crs/misc/R42505.pdf (last visited March 30, 2017).

4 Food Expenditures and Diet Quality Among Low-Income Households and Individuals, UNITED STATES DEPARTMENT
OF AGRICULTURE FOOD AND NUTRITION SERVICE, July 2010, available at
https://www.fns.usda.gov/sites/default/files/FoodExpendDietQuality Summary.pdf (last visited March 30, 2017).

% For FFY 2016, the maximum benefit amount is $649 for a family of four, with an average benefit amount of $471. Policy
Basics: Introduction to the Supplemental Nutrition Assistance Program (SNAP), CENTER FOR BUDGET AND POLICY
PRIORITIES (Updated Mar. 24, 2016), available at http://www.cbpp.org/sites/default/files/atoms/files/policybasics-
foodstamps.pdf (last visited March 30, 2017).

8 In FFY 2015, FNS issued $5,688,711,691 of benefits to Florida participants; the state share of administrative costs for
Florida was $86,726,922 and the federal share of administrative costs for Florida was $80,997,415. Supplemental Nutrition
Assistance Program, State Activity Report: Fiscal Year 2015, FOOD AND NUTRITION SERVICE, SUPPLEMENTAL
NUTRITION ASSISTANCE PROGRAM: PROGRAM ACCOUNTABILITY AND ADMINISTRATION DIVISION,
August 2016, available at, http://www.fns.usda.gov/sites/default/files/snap/2015-State-Activity-Report.pdf (last visited
March 30, 2017).
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streamline program administration and field operations, and coordinate SNAP activities with
those of other programs.” As of November 30, 2016, 3,331,377 individuals, including 1,837,913
children and 853,843 elderly or disabled individuals, were enrolled in SNAP in Florida.®

Eligible Foods

The Food and Nutrition Act of 2008 defines eligible food under SNAP as any food or food
product intended for human consumption except alcoholic beverages, tobacco, hot foods, and hot
food products prepared for immediate consumption, with some exceptions.® Nonfood items such
as pet foods, soaps, paper products, medicines and vitamins, household supplies, grooming
items, and cosmetics are ineligible for purchase with SNAP benefits.'? Eligible foods include
junk foods such as soft drinks and candy.

When considering the eligibility of vitamins and supplements, power bars, energy drinks and

other branded products, the primary determinant is the type of product label chosen by the

manufacturer to conform to Food and Drug Administration (FDA) guidelines:

e Items that carry a nutrition facts label are eligible foods.

e Items that carry a supplement facts label are classified by the FDA as supplements and are
therefore not eligible.

Foods Purchased By SNAP Households

In 2011, SNAP participants redeemed over $71 billion in SNAP benefits in more than 230,000
SNAP-authorized stores.'® Based on data from these purchases, the USDA published a study on
the types of foods SNAP households typically purchase as compared to non-SNAP households.*

With respect to SNAP households, the data represents all food purchases made rather than only
the foods purchased specifically with SNAP benefits.™ The data could not differentiate between
items purchased with SNAP benefits and those purchased with other funds; most SNAP

7 State Options Report: Supplemental Nutrition Assistance Program, UNITED STATES DEPARTMENT OF
AGRICULTURE FOOD AND NUTRITION SERVICE, (11th ed.), Sept. 2013, available at
http://www.fns.usda.gov/sites/default/files/snap/11-State_Options.pdf (last visited March 10, 2017).

8 Presentation to Children, Families, and Seniors Subcommittee on January 12, 2017 (PowerPoint on file with Children,
Families, and Seniors Subcommittee staff).

97 USC § 2012(k); see also 7 CFR § 271.2.

10 4.

11 For an explanation of the inclusion of “junk food” and luxury items as eligible foods, see UNITED STATES
DEPARTMENT OF AGRICULTURE FOOD AND NUTRITION SERVICE, Supplemental Nutrition Assistance Program
(SNAP) Eligible Food Items, https://www.fns.usda.gov/snap/eligible-food-items (last visited March 30, 2017).

12 Determining Product Eligibility for Purchase with SNAP Benefits, UNITED STATES DEPARTMENT OF
AGRICULTURE FOOD AND NUTRITION SERVICE, Jan. 26, 2017, available at
https://www.fns.usda.gov/sites/default/files/eligibility.pdf (last visited March 30, 2017).

13 Supplemental Nutrition Assistance Program 2011 Annual Report, UNITED STATES DEPARTMENT OF
AGRICULTURE FOOD AND NUTRITION SERVICE, 2011, available at
https://www.fns.usda.gov/sites/default/files/snap/2011-annual-report.pdf (last visited March 30, 2017).

14 Foods Typically Purchased by Supplemental Nutrition Assistance Program (SNAP) Households, UNITED STATES
DEPARTMENT OF AGRICULTURE FOOD AND NUTRITION SERVICE, Nov. 2016, available at
https://www.fns.usda.gov/sites/default/files/ops/SNAPFoodsTypicallyPurchased.pdf (last visited March 30, 2017).
15d.
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households use a combination of SNAP benefits and their own funds when making their food
purchases.

The study found that the expenditure patterns of SNAP and non-SNAP households were similar:
e Approximately 40 cents of every dollar of food expenditures were spent on basic items such
as meat, fruits, vegetable, milk, eggs, and bread.
o 41 cents of every dollar for SNAP households.
o 44 cents of every dollar for non-SNAP households.
e Approximately 20 cents out of every dollar were spent on sweetened beverages, desserts,
salty snacks, candy and sugar.
o 23 Cents of every dollar for SNAP households
o 20 cents of every dollar for non-SNAP households
o Approximately 40 cents of every dollar were spent on a variety of items such as ceral,
prepared foods, dairy products, rice, and beans.®

SNAP households spent almost ten percent of their food expenditures on sweetened beverages,
which was almost double what those households spent on fruit.}” As a percentage of total
expenditures on foods, SNAP households spent the same on sweetened beverages as non-SNAP
households spent on vegetables.

Effects of “Junk Foods” on Health

Junk food is food that is nutrient poor but rich in calories, salt, and fats.'® In recent decades, junk
food consumption in the United States has increased dramatically, with 25% of people now
consuming predominantly junk food diets.?° Excess consumption of junk foods may lead in the
rise of nutritional deficiencies and health disorders, including obesity, heart disease, high blood
pressure, and diabetes. 2

Junk food intake is associated with increased body mass index and weight gain.?? High fat
content and added sugar in junk food is a major contributor to weight gain. Junk food in
children's diets accounts for 187 extra calories per day, leading to six additional pounds of
weight gain per year. 2 Also, one additional sweetened beverage a day can add on 15 pounds in
a year, not only because the drinks themselves add calories, but also because those calories are
not as satisfying as those from nutritious solid foods.?*

16 1d.

7d.

18 4.

19 Geeta Arya and Sunita Mishra, Effects of Junk Food & Beverages on Adolescent’s Health — a Review Article, IOSR
JOURNAL OF NURSING AND HEALTH SCIENCE, 2320-1940 Volume 1, Issue 6 (Jul — Aug 2013), pp. 26-32, vailable
athttps://www.researchgate.net/publication/257536304_Effects ofjunk food_and beverages on_adolescents health A_revi
ew_article (lasted visited March 30, 2017).

20 SF GATE, Reasons Eating Junk Food Is Not Good, http://healthyeating.sfgate.com/reasons-eating-junk-food-not-good-
3364.html (last visited March 31, 2017).

2 d.

2 d.

23 Supra, note 27.

24 Which foods don't belong in a healthy diet? HARVARD HEALTH PUBLICATIONS, Oct. 28, 2016,
http://www.health.harvard.edu/staying-healthy/which-foods-dont-belong-in-a-healthy-diet (last visited March 30, 2017).
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Additionally, the high fat and sugar contents of junk foods contribute to other health problems.
The trans-fat in junk foods may predispose children to risk of future heart disease,? and the
dense sugar content in junk food can cause as much damage to the kidneys as diabetes.?® The
high levels of sugar in junk food also put the metabolism under stress, requiring the pancreas to
secrete high amounts of insulin to prevent a dangerous spike in blood sugar levels.?’

Junk food is also high in sodium, which increases blood pressure and forces the kidneys to work
harder.?® High blood pressure is a leading cause of stroke, heart attack, heart failure, kidney
disease, and more.?° Consuming excess salt contributed to 2.3 million deaths from heart attacks,
strokes, and 24 other heart-related diseases worldwide in 2010.%° In the United States, 429 deaths
per million adults are attributed to consuming excess sodium, representing one in ten deaths due
to these causes.®!

Restricting SNAP Eligible Foods

States and local governments have proposed prohibiting SNAP participants from purchasing
foods with limited nutritional values with their benefits as a mechanism to promote healthy
choices; however, the USDA has identified four key problems with the rationale, feasibility, and
potential effectiveness of these proposals:

No clear standards exist for defining foods as good or bad, or healthy or not healthy;
Implementation of food restrictions would increase program complexity and costs;
Restrictions may be ineffective in changing the purchases of food stamp participants; and
No evidence exists that food stamp participation contributes to poor diet quality or
obesity.

The USDA notes that it is difficult to draw a bright line between foods that contribute to a
healthy diet and those that do not; the Dietary Guidelines for Americans, MyPyramid, the
American Dietetic Association, and most nutritionists take a total diet approach to communicate
healthful eating advice, placing emphasis on the overall pattern of food eaten, rather than any
one food or meal. The USDA also asserts that it is unclear whether “healthy” foods should be
characterized by the absence of nutrients to be avoided, the presence of desirable nutrients, or a
combination of both. It goes on to note that diet sodas, for example, may pass a test based only
on the absence of undesirable nutrients — they have no fat or sugars, are low in calories, and

%5 Supra, note 26.

% Havovi Chichger, Mark E. Cleasby, Surjit K. Srai, Robert J. Unwin, Edward S. Debnam, and Joanne Marks. Experimental
type 11 diabetes and related models of impaired glucose metabolism differentially regulate glucose transporters at the
proximal tubule brush border membrane. EXPERIMENTAL PHYSIOLOGY, 2016.

27 Supra, note 26.

28 Daniel Pendick, Sodium still high in fast food and processed foods, HARVARD HEALTH PUBLICATIONS, May 6,
2013, http://www.health.harvard.edu/blog/sodium-still-high-in-fast-food-and-processed-foods-201305166267 (last visited
March 30, 2017).

29 |d

30 AMERICAN HEART ASSOCIATION, Eating too much salt led to nearly 2.3 million heart-related deaths worldwide in
2010, Mar. 21, 2013, http://newsroom.heart.org/news/eating-too-much-salt-led-to-nearly-2-3-million-heart-related-deaths-
worldwide-in-2010 (last visited March 30, 2017).

31 AMERICAN HEART ASSOCIATION, Eating too much salt led to nearly 2.3 million heart-related deaths worldwide in
2010, Mar. 21, 2013, http://newsroom.heart.org/news/eating-too-much-salt-led-to-nearly-2-3-million-heart-related-deaths-
worldwide-in-2010 (last visited March 30, 2017).
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contain little sodium — and based on those criteria alone, they would appear preferable to orange
juice.®2

The USDA argues that even if decisions could be made that distinguish allowable foods from
restricted foods, there are still difficult implementation challenges, stemming from the enormous
variety and scale of the American food sector; a typical supermarket carries about 40,000
products on its shelves and there are more than 300,000 food products available in the
marketplace nationwide.® This creates three types of administrative and implementation
problems:

e ldentifying, evaluating, and tracking the nutritional profile of every food product or category
available for purchase would be a significant expansion of government responsibility and
associated bureaucracy, at a significant cost.

e New restrictions on the use of food stamps place the burden of enforcing compliance on the
retailers and participants, who would need to be informed about what foods are no longer
allowable.

e Expanding the pool of ineligible items increases opportunities for non-compliance, expands
the need for oversight, and may increase the number of retailers or participants found in
violation of program rules.®*

Additionally, the USDA argues that it is not clear that a limit on the acceptable uses of food
stamp benefits would actually change the nutrition profile of food purchases because SNAP
participants could continue to purchase any food they want using their own money. The USDA
also states that the body of research on SNAP does not support the view that restricting food
choices will result in more healthful food purchases and consumption or improved dietary
outcomes.® Instead, it notes that research clearly indicates that participation in the program
increases household spending on food.*®

2.

3 d.

3 d.

3 d.

3 In 2004, and several times since, Minnesota sought a waiver to prevent the purchase of junk food with SNAP benefits. The
USDA denied the waiver, which focused on candy and soda, among other foods, stating that it was based on questionable
merits. In 2010, New York City sought a federal waiver to prohibit the purchase of soda and other sweetened beverages with
SNAP benefits for two years. Anemona Hartocollis, New York Asks to Bar Use of Food Stamps to Buy Sodas, THE NEW
YORK TIMES, Oct. 6, 2010, available at http://www.nytimes.com/2010/10/07/nyregion/07stamps.html

(last visited March 31, 2017). Since 2013, the USDA has denied Maine’s repeated requests to ban the purchase of junk foods
with SNAP benefits. In 2016, Maine’s Governor threatened to implement reform unilaterally or cease the state’s
administration of the program if the USDA did not allow it to restrict purchases. PORTLAND PRESS HERALD, Gov.
LePage’s threat risks suspension of food stamp assistance, http://www.pressherald.com/2016/06/22/federal-agency-says-it-
cant-run-maines-food-stamp-program-if-state-refuses-to-do-so/ (last visited March 31, 2017). In light of administration
changes at the federal level, Maine’s Department of Health and Human Services Commissioner has stated that she will once
again ask for a waiver to ban soda and junk food purchases with SNAP benefits. PORTLAND PRESS HERALD, Maine to
ask Trump to allow ban on junk food purchases with food stamps,http://wabi.tv/2017/01/24/maine-to-ask-trump-for-power-
to-ban-food-stamps-for-soda/ (last visited March 30, 2017). This year Tennessee and Arkansas introduced legislation seeing
to prohibit junk food purchases with SNAP benefits; however, the Arkansas bill has already died. See, Arkansas House Bill
1035 (2017), available at (last visited March 30, 2017); Bobby Ampezzan, Junk Food Ban For Food Stamps Dies Senate
Committee Death, KASU, Feb. 9, 2017 ; http://kasu.org/post/junk-food-ban-foot-stamps-dies-senate-committee-death
(last visited March 30, 2017); and Tennessee House Bill 0043 (2017), available
at.http://www.capitol.tn.gov/Bills/110/Bill/HB0043.pdf (last visited March 30, 2017) (the bill in Tennessee would also
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Finally, the USDA asserts that achieving dietary improvement among SNAP participants is a
complex challenge that is not likely to be met by prohibiting use of benefits for a group of foods
perceived as having limited nutritional value.3’

USDA has denied every request from states and local governments to implement waivers that
would allow them to adopt their own standards for allowable foods under SNAP.% In rejecting
them, the USDA has noted that state options are problematic because there is no scientific basis
for allowing nutrition standards to vary from place to place and that variation in state
requirements would complicate industry compliance and increase the cost of doing business.*

Electronic Benefits Transfer (EBT) Card Program

Electronic Benefits Transfer (EBT) is an electronic system that allows a recipient to authorize
transfer of their government benefits, including from the SNAP and Temporary Cash Assistance
(TCA).* programs, to a retailer account to pay for products received. The EBT card program is
administered on the federal level by the USDA and at the state level by DCF. In Florida, benefits
are deposited into a TCA or SNAP account each month; these benefits are accessed using the
Florida EBT Automated Community Connection to Economic Self Sufficiency (ACCESS) card.

Il. Effect of Proposed Changes:

Section 1 amends s. 402.82, F.S., to prohibit participants from using SNAP benefits to purchase
soft drinks and candy.

Section 2 creates s. 414.457, F.S., to direct DCF to seek a waiver of federal requirements under
the SNAP to prohibit persons from using SNAP benefits to purchase soft drinks and candy.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

impose a fine on SNAP participants and retailers that violate the law of $1,000 for a first offense, $2,500 for a second
offense and up to $5,000 for a third or more offense in a five-year period).

37 Supra, note 39.

38 The TCA Program is part of the Temporary Assistance to Needy Families (TANF) program and provides cash assistance to
families with children that meet the technical, income, and asset requirements. The purpose of the TCA Program is to help
families become self-supporting while allowing children to remain in their own homes.

UNITED STATES DEPARTMENT OF AGRICULTURE, FOOD AND NUTRITION SERVICES, EBT: General Electronic Benefit
Transfer (EBT) Information, http://www.fns.usda.gov/ebt/general-electronic-benefit-transfer-ebt-information (last visited
March 30, 2017).

39 UNITED STATES DEPARTMENT OF AGRICULTURE, FOOD AND NUTRITION SERVICES, EBT: General Electronic Benefit
Transfer (EBT) Information, http://www.fns.usda.gov/ebt/general-electronic-benefit-transfer-ebt-information (last visited
March 30, 2017).

40 pepartment of Children and Families, Agency Analysis of 2017 House Bill 593 (February 9, 2017)(on file with Children,
Families, and Seniors Subcommittee staff).
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VI.

VII.

VIII.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Retailers that accept EBT cards will incur indeterminate costs to modify their point of
sale systems or software to prohibit EBT card users from purchasing soft drinks and
candy with SNAP or TCA benefits.

C. Government Sector Impact:

If the state receives a waiver from the federal government prohibiting the purchase of
candy or soft drinks by EBT card users, a change in DCF’s computer system may be
required. The cost of any systems change has not been determined by DCF as of this date.

Technical Deficiencies:
None.
Related Issues:

Bill should be effective upon getting federal approval otherwise state law will conflict with
federal law.

Statutes Affected:

This bill substantially amends s. 402.82, of the Florida Statutes.
This bill creates s. 414.457 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2017 SB 1260

By Senator Bean

4-01051-17 20171260

A bill to be entitled
An act relating to restrictions on use of public
assistance benefits; amending s. 402.82, F.S.;
prohibiting the use of electronic benefits transfer
cards to purchase soft drinks or candy; creating s.
414.457, F.S.; directing the Department of Children
and Families to request a waiver to prohibit the use
of Supplemental Nutrition Assistance Program benefits
to purchase soft drinks or candy; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) of section 402.82, Florida
Statutes, is amended to read:

402.82 Electronic benefits transfer program.—

(4) Use or acceptance of an electronic benefits transfer
card is prohibited at the following locations or for the
following activities:

(a) The purchase of an alcoholic beverage as defined in s.

561.01 and sold pursuant to the Beverage Law.

(b) The purchase of soft drinks or candy.
(c)4B)» An adult entertainment establishment as defined in
s. 847.001.
(d)+4er A pari-mutuel facility as defined in s. 550.002.
e)+4e> A slot machine facility as defined in s. 551.102.

(f)4e> A commercial bingo facility that operates outside

the provisions of s. 849.0931.
(g)4+£> A casino, gaming facility, or gambling facility, or

Page 1 of 2
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4-01051-17 20171260
any gaming activities authorized under part II of chapter 285.

Section 2. Section 414.457, Florida Statutes, is created to
read:

414.457 Supplemental Nutrition Assistance Program;

purchases of soft drinks and candy prohibited.—The department

shall seek a waiver of federal requirements established under

the Supplemental Nutrition Assistance Program, 7 U.S.C. ss. 2011

et seq., to prohibit persons from using SNAP benefits to

purchase soft drinks or candy.

Section 3. This act shall take effect July 1, 2017.

Page 2 of 2
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Summary:

CS/SB 1680 makes a number of revisions to current law to improve the care of children in the
child welfare system and better ensure child safety, permanency and well-being.

The bill extends the jurisdiction of the dependency court over young adults with a disability until
the age of 22 if the young adult continues to remain in foster care past the age of 18. The bill also
requires that a child’s transition plan must be approved by the court before a child’s 18th
birthday regardless of whether the child is leaving care at 18 and requires that the transition plan
be attached to the case plan and updated before each judicial review.

The bill allows the dependency court to order “maintain and strengthen” in the child’s home as a
permanency goal. The bill revises the definition of “permanency goal” by removing duplicative
language contained in substantive law.

The bill requires the Department of Children and Families (DCF or department) to not only
ensure the quality of contracted services and programs offered to families in the dependency
system, but also ensure that an adequate array of services is available through the community-
based care lead agencies (CBCs).

The bill has a significant fiscal impact on the department.

The bill provides an effective date of July 1, 2017.
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Present Situation:
Extended Court Jurisdiction

States were given the opportunity to draw down additional federal funding if they gave young

adults the ability to remain in care until they turn 21 or 22 if the young adult has a disability.! In

2014, the Legislature provided children in foster care the option of remaining in care beyond the

age of 18.2 In order to be eligible to remain in care, the young adult must be:

e Completing secondary education or a program leading to an equivalent credential;

e Enrolled in an institution that provides postsecondary or vocational education;

e Participating in a program or activity designed to promote or eliminate barriers to
employment;

e Employed for at least 80 hours per month; or

e Unable to participate in programs or activities above full time due to a physical, intellectual,
emotional, or psychiatric condition. Any such barrier to participation must be supported by
documentation in the child’s case file or school or medical records of a physical, intellectual,
or psychiatric condition that impairs the child’s ability to perform one or more life activities.®

In extended foster care, young adults continue to receive case management services and other
supports to provide a sound platform for success as independent adults. While the 2014
legislation gave young adults with disabilities the option to remain in care until the age of 22, s.
39.013, F.S. was not also amended to extend court jurisdiction.

Transition Plans

During the 6 month period immediately after a dependent child reaches 17 years of age, the
department and the CBCs, in collaboration with the child, his or her caregiver, and any other
person the child would like to include must develop a transition plan.* These transition plans
must address services, housing, health insurance, education, workforce support and employment
services, and the maintenance of mentoring relationships and other personal supports.® The plan
is designed to help transition a child in the dependency system to adulthood. Currently, if a child
is planning to leave care upon reaching 18 years of age, the transition plan must be approved by
the court before the child leaves care and the court terminates jurisdiction.®

Permanency Goals

The purpose of the permanency goal is to ensure a legally permanent, nurturing family for every
child in out-of-home care. Current law provides that a permanency hearing must be held at least
every 12 months for any child who continues to be supervised by the department or awaits
adoption. Permanency goals available, listed in order of preference, are:

e Reunification;

! Fostering Connections to Success and Increasing Adoptions Act of 2008 (P.L. 110-351).
2 Section 39.6251, F.S.
3 Section 39.6251, F.S.
4 Section 39.6035, F.S.

°1d.
®1d.
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e Adoption, if a petition for termination of parental rights has been or will be filed;
e Permanent guardianship of a dependent child;

e Permanent placement with a fit and willing relative; or

e Placement in another planned permanent living arrangement.’

Child Welfare Services

Since the privatization of foster care and related services in Florida, the department contracts for
case management, out-of-home care, and related services with community-based care
organizations. The model of using lead agencies to provide child welfare services is designed to
increase local community ownership of service delivery and design®and the community-based
lead agencies rather than the department are responsible for providing foster care and related
services. These services include, but are not limited to, counseling, domestic violence services,
substance abuse services, family preservation, emergency shelter, and adoption.® The CBC must
give priority to services that are evidence-based and trauma informed.*°

Florida law currently vests responsibility in the department for the quality of contracted services
and their delivery in accordance with federal and state law.?

The federal Child and Family Services Reviews (CFSR) are conducted periodically to ensure
“substantial conformity” with federal child welfare regulations. The reviews are also designed to
assist states in identifying where they need to enhance their program capacity to achieve child
safety, permanency, and well-being.'? The results from Florida’s last review included the
following:
e Appropriate services were provided to meet the needs of children were provided in 82% of
cases reviewed; and
e Needs of parents were appropriately assessed and addressed through services in 55% of cases
reviewed:
o Substance abuse and parenting services were provided in about 47% of cases reviewed;
o Inabout 32% of the cases reviewed the agency did not make concerted efforts to engage
parents in services or failed to provide appropriate services.™®

Effect of Proposed Changes:

Section 1 amends s. 39.01, F.S., relating to definitions, to remove duplicative language from the
definition of “permanency goal” that is also found in s. 39.621, F.S., relating to permanency
determinations by the court.

7 Section 39.621, F.S.
8 Community-Based Care, The Department of Children and Families, accessible at: http://www.myflfamilies.com/service-
programs/community-based-care. (last visited March 28, 2017).

9 Section 409.988, F.S.

04.

11 Section 409.996, F.S.
12 U.S. Department of Health & Human Services, Administration for Children & Families, Children's Bureau, available at:
https://www.acf.hhs.gov/cb/monitoring/child-family-services-reviews. (last visited March 28, 2017).

13 Child and Family Services Reviews, Results Meeting, Florida CFSR, 2016.
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Section 2 amends s. 39.013, F.S., relating to procedures, jurisdiction and right to counsel, to
extend the jurisdiction of the dependency court over young adults with a disability until the age
of 22 if the young adult continues to remain in foster care past the age of 18.

Section 3 amends s. 39.6035, F.S., relating to transition plans, to require that a child’s transition
plan be approved by the court before a child’s 18th birthday regardless of whether the child is
leaving care at the age of 18 and requires that the transition plan must be attached to the case
plan and updated before each judicial review.

Section 4 amends s. 39.621, F.S., relating to permanency determination by the court, to allow the
dependency court to order to “maintain and strengthen” in the child’s home as a permanency
goal. The bill adds this goal to the options a dependency court is able to order.

Section 5 amends 5.409.996, F.S., relating to duties of the department, to require DCF to not
only ensure the quality of contracted services and programs offered to families in the dependency
system, but also ensure that an adequate array of services is available to be provided through the
CBCs.

Section 6 provides an effective date of July 1, 2017.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill requires the development of the service array and its monitoring, among other
things. The department had a vendor perform an estimation last summer for a full
services implementation within the Florida Safe Families Network (FSFN). If the intent
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of this bill is to provide these services, the estimated system cost that the vendor provided

was $10,084,689.1
VI.  Technical Deficiencies:
None.
VIL. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends 39.01, 39.013, 39.6035, 39.621, and 409.996 of the Florida
Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs Committee on April 3, 2017:
e Removes the requirement for the development of a rating system for group homes
and foster homes.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

14 Department of Children and Families, 2017 Agency Legislative Bill Analysis, SB 1680, March 8, 2017.
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LEGISLATIVE ACTION
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The Committee on Children, Families, and Elder Affairs (Baxley)

recommended the following:
Senate Amendment (with title amendment)
Delete lines 323 - 369.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 12 - 19
and insert:

Children and Families to ensure an adequate array of

services 1is available;
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By Senator Baxley

12-01344B-17 20171680

A bill to be entitled
An act relating to child welfare; amending s. 39.01,
F.S.; redefining the term “permanency goal”; amending
s. 39.013, F.S.; extending court jurisdiction to age
22 for young adults with disabilities in foster care;
amending s. 39.6035, F.S.; requiring a transition plan
to be approved before a child reaches 18 years of age;
amending s. 39.621, F.S.; specifying the circumstances
under which the permanency goal of maintaining and
strengthening the placement with a parent may be used;
amending s. 409.996, F.S.; requiring the Department of
Children and Families, in collaboration with certain
entities, to develop a statewide quality rating system
for residential group care providers and foster homes;
requiring the system to be implemented by a specified
date; providing requirements for the system; requiring
the department to submit a report to the Governor and
the Legislature by a specified date and annually
thereafter; providing requirements for the report;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (52) of section 39.01, Florida
Statutes, is amended to read:

39.01 Definitions.—When used in this chapter, unless the
context otherwise requires:

(52) “Permanency goal” means the living arrangement

identified for the child to return to or identified as the
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permanent living arrangement of the child. Permaneney—goals
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The permanency goal is also the case plan goal. If concurrent
case planning is being used, reunification may be pursued at the
same time that another permanency goal is pursued.

Section 2. Subsection (2) of section 39.013, Florida
Statutes, 1s amended to read:

39.013 Procedures and jurisdiction; right to counsel.—

(2) The circuit court has exclusive original jurisdiction
of all proceedings under this chapter, of a child voluntarily
placed with a licensed child-caring agency, a licensed child-
placing agency, or the department, and of the adoption of
children whose parental rights have been terminated under this
chapter. Jurisdiction attaches when the initial shelter
petition, dependency petition, or termination of parental rights
petition, or a petition for an injunction to prevent child abuse
issued pursuant to s. 39.504, is filed or when a child is taken

into the custody of the department. The circuit court may assume
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12-01344B-17
jurisdiction over any such proceeding regardless of whether the
child was in the physical custody of both parents, was in the
sole legal or physical custody of only one parent, caregiver, or
some other person, or was not in the physical or legal custody
of any person when the event or condition occurred that brought
the child to the attention of the court. When the court obtains
jurisdiction of any child who has been found to be dependent,
the court shall retain jurisdiction, unless relinquished by its
order, until the child reaches 21 years of age, or 22 years of

age if the child has a disability, with the following

exceptions:

(a) If a young adult chooses to leave foster care upon
reaching 18 years of age.

(b) If a young adult does not meet the eligibility
requirements to remain in foster care under s. 39.6251 or
chooses to leave care under that section.

(c) If a young adult petitions the court at any time before
his or her 19th birthday requesting the court’s continued
jurisdiction, the juvenile court may retain jurisdiction under
this chapter for a period not to exceed 1 year following the
young adult’s 18th birthday for the purpose of determining
whether appropriate services that were required to be provided
to the young adult before reaching 18 years of age have been
provided.

(d) If a petition for special immigrant juvenile status and
an application for adjustment of status have been filed on
behalf of a foster child and the petition and application have
not been granted by the time the child reaches 18 years of age,

the court may retain jurisdiction over the dependency case
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solely for the purpose of allowing the continued consideration
of the petition and application by federal authorities. Review
hearings for the child shall be set solely for the purpose of
determining the status of the petition and application. The
court’s jurisdiction terminates upon the final decision of the
federal authorities. Retention of jurisdiction in this instance
does not affect the services available to a young adult under s.
409.1451. The court may not retain jurisdiction of the case
after the immigrant child’s 22nd birthday.

Section 3. Subsection (4) of section 39.6035, Florida
Statutes, is amended to read:

39.6035 Transition plan.—

(4) FH—a—<hildisplanningteolea are—upon—reaching 18
years—ef—ager The transition plan must be approved by the court
before the child’s 18th birthday and must be attached to the
case plan and updated before each judicial review ehildleaves
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Section 4. Present subsections (2) through (11) of section
39.621, Florida Statutes, are redesignated as subsections (3)
through (12), respectively, and a new subsection (2) is added to
that section, to read:

39.621 Permanency determination by the court.—

(2) The permanency goal of maintaining and strengthening

the placement with a parent may be used in all of the following

circumstances:

(a) If a child has not been removed from a parent, even if

adjudication of dependency is withheld, the court may leave the

child in the current placement with maintaining and

strengthening the placement as a permanency option.
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117 (b) If a child has been removed from a parent and is placed 146 with contract terms. Such penalties may include financial
118| with the parent from whom the child was not removed, the court 147 penalties, enhanced monitoring and reporting, corrective action
119| may leave the child in the placement with the parent from whom 148| plans, and early termination of contracts or other appropriate
120| the child was not removed with maintaining and strengthening the 149| action to ensure contract compliance. The financial penalties
121| placement as a permanency option. 150 shall require a lead agency to reallocate funds from
122 (c) If a child has been removed from a parent and is 151| administrative costs to direct care for children.
123| subsequently reunified with that parent, the court may leave the 152 (c) Ensure that the lead agency shall furnish current and
124 child with that parent with maintaining and strengthening the 153| accurate information on its activities in all cases in client
125| placement as a permanency option. 154 case records in the state’s statewide automated child welfare
126 Section 5. Section 409.996, Florida Statutes, is amended to 155 information system.
127 read: 156 (d) Specify the procedures to be used by the parties to
128 409.996 Duties of the Department of Children and Families.— 157 resolve differences in interpreting the contract or to resolve
129 The department shall contract for the delivery, administration, 158 disputes as to the adequacy of the parties’ compliance with
130| or management of care for children in the child protection and 159| their respective obligations under the contract.
131| child welfare system. In doing so, the department retains 160 (2) The department must adopt written policies and
132 responsibility to ensure £e¥ the quality of contracted services 161 procedures for monitoring the contract for delivery of services
133 and programs and shall—ensure that an adequate array of services 162 by lead agencies which must be posted on the department’s
134 is available to be a¥re delivered in accordance with applicable 163| website. These policies and procedures must, at a minimum,
135| federal and state statutes and regulations. 164| address the evaluation of fiscal accountability and program
136 (1) The department shall enter into contracts with lead 165| operations, including provider achievement of performance
137| agencies for the performance of the duties by the lead agencies 166| standards, provider monitoring of subcontractors, and timely
138| pursuant to s. 409.988. At a minimum, the contracts must: 167 followup of corrective actions for significant monitoring
139 (a) Provide for the services needed to accomplish the 168| findings related to providers and subcontractors. These policies
140| duties established in s. 409.988 and provide information to the 169| and procedures must also include provisions for reducing the
141 department which is necessary to meet the requirements for a 170 duplication of the department’s program monitoring activities
142| quality assurance program pursuant to subsection (18) and the 171| both internally and with other agencies, to the extent possible.
143| child welfare results-oriented accountability system pursuant to 172| The department’s written procedures must ensure that the written
144 s. 409.997. 173 findings, conclusions, and recommendations from monitoring the
145 (b) Provide for graduated penalties for failure to comply 174 contract for services of lead agencies are communicated to the
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director of the provider agency and the community alliance as
expeditiously as possible.

(3) The department shall receive federal and state funds as
appropriated for the operation of the child welfare system,
transmit these funds to the lead agencies as agreed to in the
contract, and provide information on its website of the
distribution of the federal funds. The department retains
responsibility for the appropriate spending of these funds. The
department shall monitor lead agencies to assess compliance with
the financial guidelines established pursuant to s. 409.992 and
other applicable state and federal laws.

(4) The department shall provide technical assistance and
consultation to lead agencies in the provision of care to
children in the child protection and child welfare system.

(5) The department retains the responsibility for the
review, approval or denial, and issuances of all foster home
licenses.

(6) The department shall process all applications submitted
by lead agencies for the Interstate Compact on the Placement of
Children and the Interstate Compact on Adoption and Medical
Assistance.

(7) The department shall assist lead agencies with access
to and coordination with other service programs within the
department.

(8) The department shall determine Medicaid eligibility for
all referred children and shall coordinate services with the
Agency for Health Care Administration.

(9) The department shall develop, in cooperation with the

lead agencies, a third-party credentialing entity approved
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pursuant to s. 402.40(3), and the Florida Institute for Child
Welfare established pursuant to s. 1004.615, a standardized
competency-based curriculum for certification training for child
protection staff.

(10) The department shall maintain the statewide adoptions
website and provide information and training to the lead
agencies relating to the website.

(11) The department shall provide training and assistance
to lead agencies regarding the responsibility of lead agencies
relating to children receiving supplemental security income,
social security, railroad retirement, or veterans’ benefits.

(12) With the assistance of a lead agency, the department
shall develop and implement statewide and local interagency
agreements needed to coordinate services for children and
parents involved in the child welfare system who are also
involved with the Agency for Persons with Disabilities, the
Department of Juvenile Justice, the Department of Education, the
Department of Health, and other governmental organizations that
share responsibilities for children or parents in the child
welfare system.

(13) With the assistance of a lead agency, the department
shall develop and implement a working agreement between the lead
agency and the substance abuse and mental health managing entity
to integrate services and supports for children and parents
serviced in the child welfare system.

(14) The department shall work with the Agency for Health
Care Administration to provide each Medicaid-eligible child with
early and periodic screening, diagnosis, and treatment,

including 72-hour screening, periodic child health checkups, and
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233| prescribed followup for ordered services, including, but not 262| programmatic, operational, and fiscal operations of the lead
234 limited to, medical, dental, and vision care. 263 agency and must be consistent with the child welfare results-
235 (15) The department shall assist lead agencies in 264 oriented accountability system required by s. 409.997. The
236| developing an array of services in compliance with the Title IV- 265| department must consult with dependency judges in the circuit or
237 E waiver and shall monitor the provision of such services. 266 circuits served by the lead agency on the performance of the
238 (16) The department shall provide a mechanism to allow lead 267 lead agency.
239| agencies to request a waiver of department policies and 268 (b) The department and each lead agency shall monitor out-
240| procedures that create inefficiencies or inhibit the performance 269 of-home placements, including the extent to which sibling groups
241 of the lead agency’s duties. 270 are placed together or provisions to provide visitation and
242 (17) The department shall directly or through contract 271 other contacts if siblings are separated. The data shall
243| provide attorneys to prepare and present cases in dependency 272 identify reasons for sibling separation. Information related to
244 court and shall ensure that the court is provided with adequate 273| sibling placement shall be incorporated into the results-
245 information for informed decisionmaking in dependency cases, 274 oriented accountability system required pursuant to s. 409.997
246| including a face sheet for each case which lists the names and 275| and into the evaluation of the outcome specified in s.
247 contact information for any child protective investigator, child 276| 409.986(2) (e). The information related to sibling placement
248| protective investigation supervisor, case manager, and case 2717 shall also be made available to the institute established
249| manager supervisor, and the regional department official 278| pursuant s. 1004.615 for use in assessing the performance of
250| responsible for the lead agency contract. The department shall 279| child welfare services in relation to the outcome specified in
251| provide to the court the case information and recommendations 280 s. 409.986(2) (e) .
252 provided by the lead agency or subcontractor. For the Sixth 281 (c) The department shall, to the extent possible, use
253| Judicial Circuit, the department shall contract with the state 282 independent financial audits provided by the lead agency to
254| attorney for the provision of these services. 283| eliminate or reduce the ongoing contract and administrative
255 (18) The department, in consultation with lead agencies, 284 reviews conducted by the department. If the department
256| shall establish a quality assurance program for contracted 285| determines that such independent financial audits are
257 services to dependent children. The quality assurance program 286 inadequate, other audits, as necessary, may be conducted by the
258 shall be based on standards established by federal and state law 287 department. This paragraph does not abrogate the requirements of
259| and national accrediting organizations. 288 s. 215.97.
260 (a) The department must evaluate each lead agency under 289 (d) The department may suggest additional items to be
261 contract at least annually. These evaluations shall cover the 290| included in such independent financial audits to meet the
Page 9 of 13 Page 10 of 13
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 1680

12-01344B-17 20171680

department’s needs.

(e) The department may outsource programmatic,
administrative, or fiscal monitoring oversight of lead agencies.

(f) A lead agency must assure that all subcontractors are
subject to the same quality assurance activities as the lead
agency.

(19) The department and its attorneys have the
responsibility to ensure that the court is fully informed about
issues before it, to make recommendations to the court, and to
present competent evidence, including testimony by the
department’s employees, contractors, and subcontractors, as well
as other individuals, to support all recommendations made to the
court. The department’s attorneys shall coordinate lead agency
or subcontractor staff to ensure that dependency cases are
presented appropriately to the court, giving consideration to
the information developed by the case manager and direction to
the case manager if more information is needed.

(20) The department, in consultation with lead agencies,
shall develop a dispute resolution process so that disagreements
between legal staff, investigators, and case management staff
can be resolved in the best interest of the child in question
before court appearances regarding that child.

(21) The department shall periodically, and before
procuring a lead agency, solicit comments and recommendations
from the community alliance established in s. 20.19(5), any
other community groups, or public hearings. The recommendations
must include, but are not limited to:

(a) The current and past performance of a lead agency.

(b) The relationship between a lead agency and its

Page 11 of 13

words underlined are additions.

320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 1680

12-01344B-17 20171680
community partners.

(c) Any local conditions or service needs in child
protection and child welfare.

(22) The department shall develop, in collaboration with

lead agencies, service providers, current and former foster

children, and other community stakeholders, a statewide quality

rating system for residential group care providers and foster

homes. This system must promote high gquality in services and

accommodations by creating measurable minimum quality standards

that providers must meet to contract with the lead agencies and

that foster homes must meet to receive placements. Domains

addressed by a quality rating system for residential group care

providers may include, but need not be limited to, admissions,

service planning and treatment planning, living environment, and

program and service requirements. The quality rating system must

be implemented by July 1, 2019.

(a) The rating system must include:

1. Delineated levels of quality that are clearly and

concisely defined, the domains measured, and criteria which must

be met to be placed in each level. The quality rating system

must differentiate between shift and family-style models while

encouraging a high level of quality in both;

2. The number of residential group care staff and foster

parents who have received child welfare certification pursuant

to s. 402.40 through certification programs developed

specifically for residential group care staff and foster

parents. Such certification programs shall be developed in

collaboration with, at a minimum, current and former foster

children, foster parents, and residential group care providers;
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3. Contractual incentives for achieving and maintaining

high levels of quality; and

4. A well-defined process for notice, inspection,

remediation, appeal, and enforcement.

(b) The department shall submit a report to the Governor,

the President of the Senate, and the Speaker of the House of

Representatives by October 1 of each year, with the first report

due October 1, 2017. The report must, at a minimum, include an

update on the development of a statewide quality rating system

for residential group care providers and foster homes and a plan

for department oversight of the implementation of the statewide

quality rating system for residential group care providers and

foster homes by the community-based care lead agencies.

Beginning in 2019 and in subsequent years, the report must also

contain a list of residential group care providers meeting

minimum quality standards and their quality ratings; the

percentage of children placed in residential group care with

highly rated providers; any negative action taken against

contracted providers for not meeting minimum gquality standards;

the percentages of highly rated foster homes by lead agency; and

the percentage of children placed in highly rated foster homes.
Section 6. This act shall take effect July 1, 2017.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1756 provides responsibilities to the Department of Children and Families (DCF) for a
comprehensive statewide mental health and substance abuse program. The bill revises the rights
of individuals receiving mental health services to use surrogates or proxies to act as
decisionmakers. Additionally, the definition of a service provider’s employee is expanded to
include contractors and volunteers for the purpose of reporting sexual misconduct.

The bill revises the list of people eligible for designation as representative for an individual
admitted to a facility for involuntary examination or services to include a guardian advocate,
health care surrogate or proxy. Persons ineligible for designation as representative of an
individual admitted to a facility for involuntary examination or services include nonclinical
people providing substantial professional services to the individual. A designated representative
IS give certain rights, authority and responsibility concerning the individual.

The list of professionals allowed to execute a certificate to initiate an involuntary examination is
expanded to include an advanced registered nurse practitioner and a physician assistant. The
professionals allowed to discharge an individual if an involuntary examination occurred in a
hospital removes psychiatric nurses performing within a framework of an established protocol
with a psychiatrist and an emergency department physician with experience in the diagnosis and
treatment of mental illness and limits such discharge responsibilities to an attending emergency
department physician.
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The bill provides that hearings on involuntary services must be held within 5 court working days
after the petition is filed and the hearing must be held in the receiving or treatment facility where
the individual is located unless certain conditions apply.

The United States Department of Veterans’ Affairs that provides mental health services is
provided the authority to initiate and conduct involuntary examinations, provide voluntary
admission and treatment and petition for involuntary services.

Present Situation:
Mental Health and Substance Abuse

Mental illness creates enormous social and economic costs.! Unemployment rates for persons
with mental disorders are high relative to the overall population.? People with severe mental
iliness have exceptionally high rates of unemployment, between 60 percent and 100 percent.®
Mental illness increases a person’s risk of homelessness in America threefold.* Studies show that
approximately 33 percent of our nation’s homeless live with a serious mental disorder, such as
schizophrenia, for which they are not receiving treatment.> Often the combination of
homelessness and mental illness leads to incarceration, which further decreases a person’s
chance of receiving proper treatment and leads to future re-offenses.®

According to the National Alliance on Mental IlIness (NAMI), approximately 50 percent of
individuals with severe mental health disorders are affected by substance abuse.” NAMI also
estimates that 29 percent of all people diagnosed as mentally ill abuse alcohol or other drugs.®
When mental health disorders are left untreated, substance abuse is likely to increase. When
substance abuse increases, mental health symptoms often increase as well or new symptoms may
be triggered. This could also be due to discontinuation of taking prescribed medications or the
contraindications for substance abuse and mental health medications. When taken with other
medications, mental health medications can become less effective.®

Baker Act

In 1971, the Legislature adopted the Florida Mental Health Act, known as the Baker Act.'® The
Act authorized treatment programs for mental, emotional, and behavioral disorders. The Baker
Act required programs to include comprehensive health, social, educational, and rehabilitative
services to persons requiring intensive short-term and continued treatment to facilitate recovery.

! Mental IlIness: The Invisible Menace, Economic Impact http://www.mentalmenace.com/economicimpact.php
2 Mental llIness: The Invisible Menace, More impacts and facts http://www.mentalmenace.com/impactsfacts.php

31d.

4 Family Guidance Center, How does Mental Iliness Impact Rates of Homelessness? (February 4, 2014) available at
http://www.familyguidance.org/how-does-mental-illness-impact-rates-of-homelessness/

°1d.
é1d.

" Donna M. White, LPCI, CACP, Psych Central.com, Living with Co-Occurring Mental & Substance Abuse Disorders,
(October 2, 2013) available at http://psychcentral.com/blog/archives/2013/10/02/living-with-co-occurring-mental-substance-
abuse-disorders/

81d.
°1d.

10 Chapter 71-131, Laws of Fla.; The Baker Act is contained in ch. 394, F.S.
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Additionally, the Baker Act provides protections and rights to individuals examined or treated
for mental illness. Legal procedures are addressed for mental health examination and treatment,
including voluntary admission, involuntary admission, involuntary inpatient treatment, and
involuntary outpatient treatment.

Mental illness creates enormous social and economic costs.'! Unemployment rates for persons
having mental disorders are high relative to the overall population.*? Rates of unemployment for
people having a severe mental illness range between 60 percent and 100 percent.®®* Mental illness
increases a person’s risk of homelessness in America threefold.'* Approximately 33 percent of
the nation’s homeless live with a serious mental disorder, such as schizophrenia, for which they
are untreated.'® Often the combination of homelessness and mental illness leads to incarceration,
which furthlczr decreases a person’s chance of receiving proper treatment and leads to future
recidivism.

Involuntary Examination to under the Baker Act

Criteria for Involuntary Examination

The Baker Act provides that a person meets the criteria for involuntary examination if a court

finds by clear and convincing evidence that:

e He or she has a mental illness and because of his or her mental illness:

e Has refused voluntary inpatient placement for treatment after sufficient and conscientious
explanation and disclosure of the purposes of inpatient placement for treatment; or

e He orsheis unable to determine for himself or herself whether inpatient placement is
necessary; and

e He or she is incapable of surviving alone or with the help of willing and responsible family
or friends, including available alternative services, and, without treatment, is likely to suffer
from neglect or refuse to care for himself or herself, and such neglect or refusal poses a real
and present threat of substantial harm to his or her well-being; or

e There is substantial likelihood that in the near future he or she will inflict serious bodily harm
on self or others, as evidenced by recent behavior causing, attempting, or threatening such
harm; and

e Allavailable less restrictive treatment alternatives that would offer an opportunity for
improvement of his or her condition have been judged to be inappropriate.*’

11 MentalMenace.com, Mental Iliness: The Invisible Menace; Economic Impact,
http://www.mentalmenace.com/economicimpact.php (last visited Jan. 11, 2016).

12 MentalMenace.com, Mental Iliness: The Invisible Menace: More impacts and facts,
http://www.mentalmenace.com/impactsfacts.php (last visited Jan. 11, 2016).

13 d.

14 Family Guidance Center for Behavioral Health Care, How does Mental Iliness Impact Rates of Homelessness?,
(February 4, 2014), http://www.familyguidance.org/how-does-mental-illness-impact-rates-of-homelessness/.
51d.

% 1d.

17 Section 394.467(1), F.S.




BILL: CS/ SB 1756 Page 4

Initiation of involuntary examinations

Courts, law enforcement officers, and certain health care practitioners are authorized to initiate
such involuntary examinations.*® A circuit court may enter an ex parte order stating a person
meets the criteria for involuntary examination. A law enforcement officer may take a person into
custody who appears to meet the criteria and transport them to a receiving facility for
examination. Health care practitioners may initiate an involuntary examination by executing the
Certificate of Professional Initiating an Involuntary Examination, an official form adopted in
rule by DCF. The health care practitioner must have examined the person within the preceding
48 hours and state that the person meets the criteria for involuntary examination.*® The Baker
Act currently authorizes the following health care practitioners to initiate an involuntary
examination by certificate:

e A physician licensed under ch. 458, F.S., or ch. 459, F.S., who has experience in the
diagnosis and treatment of mental and nervous disorders.

e A clinical psychologist, as defined in s. 490.003(7), F.S., with three years of postdoctoral
experience in the practice of clinical psychology, inclusive of the experience required for
licensure.

e A physician or psychologist employed by a facility operated by the United States Department
of Veterans Affairs or the United States Department of Defense that qualifies as a receiving
or treatment facility.

e A psychiatric nurse who is certified as an advanced registered nurse practitioner under s.
464.012, who has a master’s degree or a doctorate in psychiatric nursing, holds a national
advanced practice certification as a psychiatric mental health advance practice nurse, and has
two years of post-master’s clinical experience under the supervision of a physician.

e A mental health counselor licensed under ch. 491, F.S.

e A marriage and family therapist licensed under ch. 491, F.S.

e A clinical social worker licensed under ch. 491, F.S.%°

Time Limits

A critical 72-hour period applies under the Baker Act. The Baker Act provides that a person

cannot be held in a receiving facility for involuntary examination for more than 72 hours.?!

Within that 72-hour examination period, or, if the 72 hours ends on a weekend or holiday, no

later than the next working day, one of the following must happen:

e The patient must be released, unless he or she is charged with a crime, in which case law
enforcement will resume custody;

e The patient must be released into voluntary outpatient treatment;

e The patient must be asked to give consent to be placed as a voluntary patient if placement is
recommended; or

e A petition for involuntary placement must be filed in circuit court for outpatient or inpatient
treatment.?2

18 Section 394.463(2)(a), F.S.
19 Section 394.463(2)(a)3., F.S.

21d.

21 Section 394.463(2)(f), F.S.
22 Section 394.463(2)(i)4., F.S.
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Physician Assistants

Physician assistant (PA) licensure in Florida is governed by ss. 458.347(7) and 459.022(7), F.S.
The Department of Health (DOH) licenses Pas and the Florida Council on Physician Assistants
(Council) regulates them.2 PAs are also regulated by either the Flordia Board of Medicine for
PAs licensed under ch. 458, F.S., or the Florida Board of Osteopathic Medicine for Pas licensed
under ch. 459, F.S. The duty of the board and its members is to make disciplinary decisions
concerning whether a doctor or PA has violated the provisions of his or her practice act.?*

PAs may only practice under the direct or indirect supervision of a medical doctor or doctor of
osteopathic medicine with whom they have a clinical relationship.? A supervising physician
may only delegate tasks and procedures to the PA that are within the supervising physician’s
scope of practice.?® The supervising physician is responsible and liable for any acts or omissions
of the PA and may not supervise more than four Pas at any time.?’

To be licensed as a PA in Florida, an applicant must demonstrate to the Council:

e Satisfactory passage of the National Commission on Certification of Physician Assistant
exam;

Completion of the application and remittance of the application fee;?®

Completion of an approved PA training program;

Acknowledgement of any prior felony convictions;

Acknowledgement of any previous revocation or denial of licensure in any state;

Two letters of recommendation; and

If the applicant wishes to apply for prescribing authority, a copy of course transcripts and a
copy of the course description from a PA training program describing the course content in
pharmacotherapy.?®

Licenses are renewed biennially. At the time of renewal, a PA must demonstrate that he or she
has met the continuing education requirements and must submit an acknowledgement that he or
she has not been convicted of any felony in the previous two years.*

Current Florida law does not expressly allow PAs to refer for or initiate involuntary
examinations under the Baker Act; however, in 2008, Attorney General Bill McCollum issued an
opinion stating:

23 The Council consists of three physicians who are members of the Board of Medicine; one member who is a member of the
Board of Osteopathic Mediciane, and a physician assistant appointed by the State Surgeon General. (Sections 458.347(9) and
459.022(8), F.S.)

24 Sections 458.347(12) and 459.022(12), F.S.

%5 Sections 485.347(2)(f) and 459.022(2)(f), F.S.

% Rules 64B8-30.012 and 64B15-6.010, F.A.C.

27 Sections 458.347(15) and 459.022(15), F.S.

28 The application fee is $100 and the initial license fee is $205. See http://flboardofmedicine.gov/licesning/physician-
assistant-licensure/ (last visited March 31, 2017).

29 Sections 458.347(7) and 459.022(7), F.S.

30 Sections 458.347(7)(b)-(c) and 459.022(7)(b)-(c), F.S.
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A physician assistant pursuant to Chapter 458 or 459, Florida Statutes, may refer a patient for
involuntary evaluation pursuant to section 394.463, Florida Statutes, provided that the physician
assistant has experience regarding the diagnosis and treatment of mental and nervous disorders
and such tasks are within the supervising physician’s scope of practice.?

Pas are not required by law to have experience in the diagnosis and treatment of mental and
nervous disorders.

Advanced Registered Nurse Practitioners

Nurse licensure is governed by part | of ch. 464, F.S. Nurses are licensed by the DOH and
regulated by the Board of Nursing. Licensure requirements to practice nursing include
completion of an approved educational course of study, passage of an examination approved by
the DOH, acceptable criminal background screening results, and payment of applicable fees.*?

A nurse who holds a current license to practice professional nursing may apply to be certified as

an Advanced Registered Nurse Practitioner (ARNP), under s. 464.012, F.S., if the nurse meets

one or more of the following requirements:

e Satisfactory completion of a formal postbasic educational program of at least one academic
year that prepares nurses for advanced or specialized practice;

e Certification by a specialty board; or

e Graduation from a program leading to a master’s degree in a nursing clinical specialty area
with preparation in specialized practitioner skills.

Current law defines three categories of ARNPSs: certified registered nurse anesthetists, certified
nurse midwives, and nurse practitioners.3 All ARNPs, regardless of practice category, may only
practice within the framework of an established protocol and under the supervision of an
allopathic or osteopathic physician or dentist.>* ARNPs may carry out treatments as specified in
statute, including:*®

e Prescribing, dispensing, administering, or ordering any drug;

Initiating appropriate therapies for certain conditions;

Ordering diagnostic tests and physical and occupational therapy;

Ordering any medication for administration patients in certain facilities; and

Performing additional functions as maybe determined by rule in accordance with s.
464.003(2), F.S.%*"

31 Op. Att’y Gen. Fla. 08-31 (2008), available at http://www.dcf.state.fl.us/programs/samh/MentalHealth/laws/agopinion.pdf
(last visited March 31, 2017).

32 Sections 464.008 and 424.009, F.S.

33 Section 464.012(2), F.S.

34 Section 464.012(3), F.S.

% d.

3% an ARNP may only prescribe controlled substances if he or she has graduated from a program leading to a master’s or
doctoral degree in a clinical nursing specialty area with training in specialized practitioner skills. An ARNP is limited to
prescribing a 7-day supply of Schedule 11 controlled substances. Only a psychiatric nurse may prescribe psychotropic
controlled substances for the treatment of mental disorders and psychiatric mental health controlled substance for children
younger than 18.

37 Section 464.003(2), F.S.
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In addition to the above-allowed acts, an ARNP may also perform other acts as authorized by
statute and within his or her specialty.®® Further, if it is within an ARNP’s established protocol,
the ARNP may establish behavioral problems and diagnosis and make treatment
recommendations.*

Currently, only ARNPs who are “psychiatric nurses” may initate involuntary examinations under
the Baker Act.*® To qualify as a psychiatric nurse, an ARNP must have a master’s or doctoral
degree in psychiatric nursing, hold a national advance practice certification as a psychiatric
mental health advanced practice nurse, and two years post-master’s clinical experience.

Il. Effect of Proposed Changes:

Section 1 amends s. 394.453, F.S., to authorize DCF to include substance abuse impairment in
its evaluation, research and recommendations of programs designed to reduce occurrence,
severity, duration, and disabling aspects of mental, emotional and behavioral disorders.

Section 2 amends s. 394.455, F.S., to add or revise terms to the definitions.

Section 3 amends s. 394.457, F.S., to add substance abuse to DCF’s comprehensive statewide
program of mental health. Also, DCF is permitted to distribute its information handbook of
policies and procedures for mental health and substance abuse online.

Section 4 amends s. 394.4573, F.S., to change the term “patient” to “individual”.

Section 5 amends s. 394.4574, F.S. to allow mental health counselors, marriage and family
therapists or qualified professionals conduct evaluations of individuals residing in assisted living
facilities that hold limited mental health licenses.

Section 6 amends s. 394.458, F.S., to provide it is unlawful to knowingly and intentionally bring
certain items or articles into any facility providing mental health or substance abuse services.

Section 7 amends s. 394.459, F.S., to provide that a person shall be given, in addition to a
physical examination, a mental health examination within 24 hours at the facility by a
psychiatrist, psychologist, or psychiatric nurse. The examinations must be documented in the
clinical record. The facility, within 72 hours after admission of an individual, must provide the
individual with an individualized treatment plan in writing.

This section also directs receiving and treatment facilities to have written procedures for
reporting events that place individuals receiving services at risk of harm, including, but not
limited to, death, injury, unauthorized departure or absence of the individual, a disaster or crisis
situation or allegation of sexual battery upon an individual examined or treated in the facility.
Facilities are directed to ensure that all staff, including contractors and volunteers receive the
written procedures.

38 Section 464.012(4), F.S.
39 Section 464.012(4)(c)1, F.S.
40 Section 394.463(2)(a), F.S.
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This section provides additional individuals who may deny or withdraw consent at any time on
behalf of the individual, to receive notices on behalf and to receive custody of personal effects of
the individual to include a health care surrogate or proxy.

Additionally, this section directs all service providers to provide information concerning advance
directives and assist individuals who are competent and willing to complete advance directives.
The directive may include instructions regarding mental health or substance abuse treatment.

Section 8 amends s. 394.4593, F.S., to change the term “patient” to “individual”.
Section 9 repeals s. 394.4595, F.S., relating to statewide and local advocacy councils.

Section 10 creates s. 394.4596 to allow the agency designated by the Governor as the federally
mandated protection and advocacy system for individuals with disabilities to have specific access
under federal law to facilities, individuals, information and records.

Section 11 amends s. 394.4597, F.S., to add the name, address and telephone number of a
guardian advocate, health care surrogate or proxy to the list of individuals entered into the
patient’s clinical record.

Additionally, this section adds volunteers and contractors to the list of individuals ineligible to
serve as a representative of the patient. The person selected as representative by the individual or
designated by the facility has the right to receive notices, have immediate access to the
individual, receive a copy of the individuals inventory of clothing and person effects, petition on
behalf of the individual for a writ of habeas corpus, apply for a change in venue for the
involuntary placement hearing, and receive notice of release of the individual from a facility.

Section 12 amends s. 394.4598, F.S., to prohibit a contractor or a volunteer of a facility from
being appointed as a guardian advocate of an individual in a facility for involuntary examination.

Section 13 amends s. 394.4599, F.S., to reinstate the requirement that a notice for the petition for
involuntary outpatient services be filed with the criminal county court or the circuit court in the
county in which the individual is hospitalized and to correct a cross-reference.

Section 14 repeals s. 394.460, F.S., relating to rights of professionals.

Section 15 amends s. 394.461, F.S., to provide that only governmental facilities and facilities
designated by DCF may hold or treat individuals on an involuntary basis. Governmental facilities
are authorized to provide voluntary and involuntary mental health or substance abuse
examination and treatment.

Section 16 amends s. 394.4615, F.S., to add certain individuals that may allow for the release
and/or inspection of an individual’s clinical record to include the individual’s guardian advocate,
health care surrogate or proxy.
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Section 17 amends s. 394.462, F.S., to allow law enforcement to transport an individual eligible
for services provided by the United States Department of Veterans’ Affairs to a facility operated
by the United States Department of Veterans’ Affairs.

This section allows a law enforcement officer who has custody of an individual based on a
misdemeanor or a felony, other than a forcible felony as defined in s. 776.08, F.S. to transport
the individual to an appropriate facility. The facility is not required to admit an individual
charged with a forcible felony as defined in s. 766.08, F.S. if it determines it cannot provide
adequate security.

This section allows a law enforcement officer to transport an individual who appears to meet the
criteria for voluntary admission to a receiving facility upon the individual’s request.

Section 18 amends s. 394.4625, F.S., to provide criteria for examination and treatment of
voluntary admissions of individuals to facilities. A minor may only be admitted on the basis of
express and informed consent of the minor’s guardian in conjunction with the assent of the
minor. Unless the minor’s assent is verified a petition for involuntary services must be filed with
the court within 24 hours or the minor must be released to his or her guardian.

This section provides that a facility may not admit an individual on voluntary status or transfer
an individual to voluntary status who has been adjudicated incapacitated except when a court
provides authorization to a legal guardian.

This section also provides that an individual on voluntary status charged with a crime is to be
discharged into the custody of law enforcement unless the individual has been released from law
enforcement custody by posting a bond, pretrial conditional release or other judicial release.

Section 19 amends s. 394.463, F.S., to add an advanced registered nurse practitioner and a
physician assistant to the list of professionals that may complete a certificate to initiate
involuntary examination of an individual. A law enforcement officer or professional who
initiates an involuntary examination of an individual may notify the individual’s guardian,
representative, health care surrogate or proxy of such examination.

Section 20 amends s. 394.467, F.S., to direct the Division of Administrative Hearings to ensure
that individuals who are the subject of a petition for continued involuntary services or his or her
guardian, guardian advocate, health care surrogate or proxy are informed of the individual’s right
to an independent expert examination.

Section 21 amends s. 394.46715, F.S., to provide the department rulemaking authority.

Section 22 amends s. 394.4672, F.S., to include a facility owned, operated, or administered by
the United States Department of Veterans’ Affairs that provides mental health services the
authority to initiate and conduct involuntary examinations, provide voluntary services, and
provide voluntary admission and treatment.
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Section 23 amends s. 394.4685, F.S, to allow a private facility to request an individual be
transferred to another private facility upon the acceptance of the transfer by the facility to which
the individual is being transferred.

Section 24 amends s. 394.469, F.S., to provide that an individual currently charged with a crime
may be discharged to law enforcement under certain conditions.

Section 25 amends s. 394.473, F.S., to change the term “patient” to “individual”.
Section 26 amends s. 394.475, F.S., to change the term “patient” to “individual”.

Section 27 amends s. 394.4785, F.S., to correct cross-references.

Section 28 repeals s. 394.4786, F.S., providing legislative intent.

Section 29 repeals s. 394.47865, F.S., relating to privatization of state hospitals.
Section 30 repeals s. 394.4787, F.S., providing definitions.

Section 31 repeals s. 394.4788, F.S.. relating to the use of certain funds.
Section 32 repeals s. 394.4789, F.S.. relating to referrals.

Section 33 amends s. 20.425, F.S., to correct cross-references.

Section 34 amends s. 39.407, F.S., to replace the term “involuntary placement” with
“involuntary services”.

Section 35 amends s. 394.492, F.S., to correct cross-references.
Section 36 amends s. 394.495, F.S., to correct cross-references.
Section 37 amends s. 394.496, F.S,. to correct cross-references.
Section 38 amends s. 394.9085, F.S., to correct cross-references.
Section 39 amends s. 409.972, F.S., to correct cross-references.
Section 40 amends s. 744.2007, F.S., to correct cross-references
Section 41 amends s. 790.065, F.S., to correct cross-references.

Section 42 amends s. 945.46, F.S., to replace the term “involuntary placement” with
“involuntary services”

Section 43 provides an effective date of July 1, 2017.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

DCF’s current system is designed to collect individual-level encounter data; however the
department would be required to modify its current acute care database to collect and
maintain the required aggregate data by payor class as set forth in Section 15 of the
proposed legislation.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 394.453, 394.455,
394.457, 394.4573, 394.4574, 394.458, 394.459, 394.4593, 394.4595, 394.4597, 394.4598,
394.4599, 394.461, 394.4615, 394.462, 394.4625, 394.463, 394.467, 394.46715, 394.4672,
394.4685, 394.469, 394.473, 394.475, 394.4785, 20.425, 39.407, 394.492, 394.495, 394.496,
394.9085, 409.972, 744.2007, 790.065, 945.46

This bill creates section 394.4596, of the Florida Statutes.
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This bill repeals the following sections of the Florida Statutes: 394.4595, 394.460, 394.4655,
394.4786, 394.47865, 394.4787, 394.4788, 394.4789

IX. Additional Information:

A Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs Committee on April 3, 2017:

e Adds advanced registered nurse practitioners while removing school
psychologists from the list of professionals eligible to initiate certificates for
involuntary examinations.

e Reinstates the current data collection requirements for public receiving and
treatment facilities due annually to the Agency for Health Care Administration.

e Removes the requirement that an individual’s clinical records may be released to
the state attorney if a petition for involuntary services is filed.

e Reinstates the provision disallowing exceptions to transportation plans after June
30, 2017.

e Requires an individual in a facility on voluntary status receive notice every 6
months of his or her right to discharge.

e Removes physical or mental harm from the criteria necessary to subject an
individual to involuntary examination.

e Removes the repeal of and reinstates s. 394.4655, F.S.

e Removes the prohibition against the court entering an order of involuntary
inpatient placement for individuals with Alzheimer’s Disease, dementia, or
traumatic brain-injury without a co-occurring mental illness.

e Removes the requirement that the court cannot order involuntary services if the
services are not available.

e Removes the clarification that a public defender appointed to represent an
indigent individual may not receive compensation for such representation.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
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The Committee on Children, Families, and Elder Affairs (Garcia)

recommended the following:

Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 394.453, Florida Statutes, is amended to
read:

394.453 Legislative intent.—

(1) It is the intent of the Legislature:

(a) To authorize and direct the Department of Children and
Families to evaluate, research, plan, and recommend to the

Governor and the Legislature programs designed to reduce the
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occurrence, severity, duration, and disabling aspects of mental,

emotional, and behavioral disorders and substance abuse

impairment.

(b) That treatment programs for such disorders include+—but

natE b
ToT—O

e—timited—+te, comprehensive health, social, educational,

and rehabilitative services for individuals fe—pe¥rsens requiring

intensive short-term and continued treatment in order to
encourage them to assume responsibility for their treatment and
recovery. It is intended that:

1. Such individuals persens be provided with emergency

service and temporary detention for evaluation if when required;

2. Such individuals persens be admitted to treatment

facilities if em—a—votuntary basis—when extended or continuing
care 1s needed and unavailable in the community;

3. Involuntary placement be provided only if when expert
evaluation determines it is necessary;

4. Any involuntary treatment or examination be accomplished

in a setting that is clinically appropriate and most likely to

facilitate the individual’s discharge persenls—returan—to—the
commurtEy as soon as possible; and
5. Fmdiswiduwad Dignity and human rights be guaranteed to all

individuals persens who are admitted to mental health facilities
er—who—are—beinghetdunder——s+—394-463.
(c) That services provided to individuals pe¥rsems in this

state use the coordination-of-care principles characteristic of
recovery-oriented services and include social support services,
such as housing support, life skills and vocational training,

and employment assistance, necessary for individuals persens

with mental health disorders and co-occurring mental health and
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substance use disorders to live successfully in their
communities.

(d) That licensed, qualified health professionals be
authorized to practice to the fullest extent of their education
and training in the performance of professional functions
necessary to carry out the intent of this part.

(2) It is the policy of this state that the use of

restraint and seclusion emr—etients is justified only as an
emergency safety measure to be used in response to imminent

danger to the individual elient or others. It is, therefore, the

intent of the Legislature to achieve an ongoing reduction in the
use of restraint and seclusion in programs and facilities

serving individuals experiencing persens—with mental illness.

(3) The Legislature further finds the need for additional
psychiatrists to be of critical state concern and recommends the
establishment of an additional psychiatry program to be offered
by one of Florida’s schools of medicine currently not offering
psychiatry. The program shall seek to integrate primary care and

psychiatry and other evolving models of care for individuals

persens with mental health and substance use disorders.
Additionally, the Legislature finds that the use of telemedicine
for patient evaluation, case management, and ongoing care will
improve management of patient care and reduce costs of
transportation.

Section 2. Section 394.455, Florida Statutes, is amended to
read:

394.455 Definitions.—As used in this part, the term:

(1) “Access center” means a facility that has medical,

mental health, and substance abuse professionals to provide
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emergency screening and evaluation for mental health or

substance abuse disorders and may provide transportation to an
appropriate facility if an individual is in need of more
intensive services.

(2) “Addictions receiving facility” is a secure, acute care
facility that, at a minimum, provides emergency screening,
evaluation, detoxification, and stabilization services; is
operated 24 hours per day, 7 days per week; and is designated by
the department to serve individuals found to have substance
abuse impairment who qualify for services under this part.

(3) “Administrator” means the chief administrative officer
of a receiving or treatment facility or his or her designee.

(4) “Adult” means an individual who is 18 years of age or
older or who has had the disability of nonage removed under
chapter 743.

5) “Advance directive” has the same meaning as in s.

(
765.101.
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(6) “Clinical record” means all parts of the record
required to be maintained and includes all medical records,
progress notes, charts, and admission and discharge data, and

all other information recorded by facility staff which pertains

to an individual’s admission, retention £he—patientls
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hospitalization, or treatment.
(7) “Clinical social worker” means a person licensed to

practice social work under s. 491.005 or s. 491.006 or a person

employed as a clinical social worker by the United States

Department of Veterans Affairs or the United States Department

of Defense as—a—elinieal seocial—worker under s+—491-005—+er 5=
491-006.

(8) “Community facility” means a community service provider
that contracts with the department to furnish substance abuse or
mental health services under part IV of this chapter.

(9) “Community mental health center or clinic” means a
publicly funded, not-for-profit center that contracts with the
department for the provision of inpatient, outpatient, day
treatment, or emergency services.

(10) “Court,” unless otherwise specified, means the circuit
court.

(11) “Department” means the Department of Children and
Families.

(12) “Designated receiving facility” means a facility
approved by the department which may be a public or private
hospital, crisis stabilization unit, or addictions receiving
facility; which provides, at a minimum, emergency screening,
evaluation, and short-term stabilization for mental health or
substance abuse disorders; and which may have an agreement with
a corresponding facility for transportation and services.

(13) “Detoxification facility” means a facility licensed to
provide detoxification services under chapter 397.

(14) “Electronic means” means a form of telecommunication

which requires all parties to maintain visual as well as audio
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communication when being used to conduct an examination by a
qualified professional.

(15) “Express and informed consent” means consent
voluntarily given imn—writing—by o —competent—perseny after
sufficient explanation and disclosure of the subject matter

involved, as documented in the clinical record, to enable the

individual or his or her guardian, guardian advocate, or health

care surrogate or proxy persen to make a knowing and willful

decision without any element of force, fraud, deceit, duress, or

other form of constraint or coercion. Such consent must be in

writing when provided by the individual, but may be provided

verbally and documented in the clinical record when the

individual’s substitute decisionmaker is unable to reasonably

provide it in writing.

(l6) “Facility” means any hospital, community facility,
public or private facility, or receiving or treatment facility
providing for the evaluation, diagnosis, care, treatment,

training, or hospitalization of individuals persens—who—appear
fo—hawve—or who have been diagnosed as having a mental illness or

substance abuse impairment. The term does not include a program
or an entity licensed under chapter 400 or chapter 429.

(17) “Government facility” means a facility owned,

operated, or administered by the Department of Corrections or

the United States Department of Veterans Affairs.

(18)+4+#H- “Guardian” means the natural guardian of a minor,
or a person appointed by a court to act on behalf of a ward’s
person 1f the ward is a minor or has been adjudicated
incapacitated.

(19) 448> “Guardian advocate” means a person appointed by a

Page 6 of 122
3/31/2017 9:01:06 AM CF.CF.03183




Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. SB 1756

| MRTATRAN =7

156 court to make decisions regarding mental health treatment on

157 |behalf of an individual a—patient who has been found incompetent

158 to consent to treatment pursuant to this part.

159 (20)43+3%> “Hospital” means a hospital licensed under chapter

160 395 and part II of chapter 408.
161 (21)426) “Incapacitated” means that an individual a—persen

162 has been adjudicated incapacitated pursuant to part V of chapter

163 744 and a guardian of the individual pe¥rsern has been appointed.

164 (22)42+) “Incompetent to consent to treatment” means that

165 |an individual’s a—state—in—which o persenls judgment is so

166 |affected by a mental illness or a substance abuse impairment
167 that he or she lacks the capacity to make a well-reasoned,
168 willful, and knowing decision concerning his or her medical,
169 mental health, or substance abuse treatment.

170 (23) “Individual” means any person who is held or accepted

171 for a mental health examination or treatment.

172 (24)422) “Involuntary examination” means an examination

173 |performed under s. 394.463+/——sS—39%

174 307 6798+—ers5-—397681F to determine if an individual whether—a

()

AN ED) 207 £70
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175 |persen qualifies for involuntary services.

176 (25)423)> “Involuntary services” means court-ordered

177 outpatient services or inpatient placement for mental health
178 treatment pursuant to s. 394.4655 or s. 394.467.
179 (26)424)> “Law enforcement officer” has the same meaning as

180 |provided in s. 943.10 or a federal or tribal law enforcement

181 officer as defined by federal law.

182 (27)425) “Marriage and family therapist” means a person

183 licensed to practice marriage and family therapy under s.

184 491.005 or s. 491.006 or a person employed as a marriage and
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family therapist by the United States Department of Veterans

Affairs or the United States Department of Defense.

(28) 426> “Mental health counselor” means a person licensed

to practice mental health counseling under s. 491.005 or s.

491.006 or a person employed as a mental health counselor by the

United States Department of Veterans Affairs or the United

States Department of Defense.

(29)42+ “Mental health overlay program” means a mobile
service that provides an independent examination for voluntary
admission and a range of supplemental onsite services to an

individual who has persemns—with a mental illness in a

residential setting such as a nursing home, an assisted living
facility, or an adult family-care home or a nonresidential
setting such as an adult day care center. Independent
examinations provided through a mental health overlay program
must end+y be provided only under contract with the department

for this service or be attached to a public receiving facility

that is also a community mental health center.

(30) 428> “Mental illness” means an impairment of the mental
or emotional processes that exercise conscious control of one’s
actions or of the ability to perceive or understand reality,

which impairment substantially interferes with the individual’s

persen’s ability to meet the ordinary demands of living. As used

in Fer—thepurposes—of this part, the term does not include a

developmental disability as defined in chapter 393,
intoxication, or conditions manifested only by antisocial

behavior or substance abuse impairment.

(31)429) “Minor” means an individual who is 17 years of age

or younger and who has not had the disability of nonage removed
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pursuant to s. 743.01 or s. 743.015.

(32)436) “"Mobile crisis response service” means a
nonresidential crisis service available 24 hours per day, 7 days
per week which provides immediate intensive assessments and
interventions, including screening for admission into a mental
health receiving facility, an addictions receiving facility, or
a detoxification facility, for the purpose of identifying

appropriate treatment services.

(271 WD+ a3 A+ I
\\JJ_/ 1L T I TITC T

employed by a—faeitityoperated—ly the United States Department
of Veterans Affairs or the United States Department of Defense.
(34)433) “Physician assistant” means a person fully

licensed as a physician assistant under chapter 458 or chapter

459 or a person employed as a physician assistant by the United

States Department of Veterans Affairs or the United States
Department of Defense whe—has—experience—in—the diagrosis—ane
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(35)434) “Private facility” means a hospital or facility
operated by a for-profit or not-for-profit corporation or
association which provides mental health or substance abuse
services and is not a public facility.

(36) 435> “Psychiatric nurse” means an advanced registered

nurse practitioner certified under s. 464.012 who has a master’s

or doctoral degree in psychiatric nursing, holds a national
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advanced practice certification as a psychiatric mental health
advanced practice nurse, and has 2 years of post-master’s

clinical experience under the supervision of a physician or a

person employed as a psychiatric nurse by the United States

Department of Veterans Affairs or the United States Department

of Defense.
(37)436)> “Psychiatrist” means a medical practitioner

licensed under chapter 458 or chapter 459 for at least 3 years,

inclusive of psychiatric residency or a person employed as a

psychiatrist by the United States Department of Veterans Affairs

or the United States Department of Defense.

(38) “Psychologist” means a person defined as a

psychologist under s. 490.003 or a person employed as a

psychologist by the United States Department of Veterans Affairs

or the United States Department of Defense.

(39)43+) “Public facility” means a facility that has

contracted with the department to provide mental health services

to all individuals persens, regardless of ability to pay, and is

receiving state funds for such purpose.

(40)+438) “Qualified professional” means a physician or a
physician assistant licensed under chapter 458 or chapter 459; a
psychiatrist licensed under chapter 458 or chapter 459; a

psychologist as defined in s. 490.003(7); an advanced registered

nurse practitioner licensed under part I of chapter 464; or a

psychiatric nurse as defined in this section.
(41) 439> “Receiving facility” means a public or private

facility or hospital designated by the department to receive and

hold individuals on involuntary status or refer, as appropriate,

involuntary patients under emergency conditions for mental
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health or substance abuse evaluation and to provide treatment or
transportation to the appropriate service provider. The term
does not include a county jail.

(42) 440> “Representative” means a person selected pursuant

to s. 394.4597(2) %e

NI T "Nt o
o OV o

T

+ 3o 1 tm o~ o
T ) T LI A (&Y

P
[ N\ S

(43)441)> “Restraint” means:

(a) A physical restraint, including any manual method or
physical or mechanical device, material, or equipment attached
or adjacent to an individual’s body so that he or she cannot
easily remove the restraint and which restricts freedom of
movement or normal access to one’s body. “Physical restraint”

includes the physical holding of an individual a—pe¥rsern during a

procedure to forcibly administer psychotropic medication.
“Physical restraint” does not include physical devices such as
orthopedically prescribed appliances, surgical dressings and
bandages, supportive body bands, or other physical holding when
necessary for routine physical examinations and tests or for
purposes of orthopedic, surgical, or other similar medical

trectment—when—used—te—previde support for the achievement of

functional body position or proper balance for protecting an

individual er—whenusced—toprotect o person—Fremfollingout—of
bed.

(b) A drug or medication used to control an individual’s =

persenls behavior or to restrict his or her freedom of movement
which is not part of the standard treatment regimen for an

individual having ef—a—persen—with a diagnosed mental illness.
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(44)442) “Seclusion” means the physical segregation or

involuntary isolation of an individual a—persen in a room or

area from which the individual persern is prevented from leaving.
The prevention may be by physical barrier or by a staff member
who is acting in a manner, or who is physically situated, so as

to prevent the individual persern from leaving the room or area.

As used in Ferpurpeses—of this part, the term does not mean

isolation due to the individual’s a—persenls medical condition

or symptoms.

(45) 443> “Secretary” means the Secretary of Children and

Families.

(46) 444y “Service provider” means a public or private

receiving facility, a facility licensed under chapter 397, a
treatment facility, an entity under contract with the department
to provide mental health or substance abuse services, a
community mental health center or clinic, a psychologist, a
clinical social worker, a marriage and family therapist, a
mental health counselor, a physician, a psychiatrist, an

advanced registered nurse practitioner, a psychiatric nurse, or

a substance abuse qualified professional as—defined—Fns—39-0+.

(47)445) “Substance abuse impaired impairment” means a

condition involving the use of alcoholic beverages or any
psychoactive or mood-altering substance in such a manner that a
person has lost the power of self-control and has inflicted or
is likely to inflict physical harm on himself, herself, or
another.

(48) “Substance abuse qualified professional” has the same

meaning as in s. 397.311(33).

(49) 446} “Transfer evaluation” means the process, as

~ -7 A
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approved by the department, in which the individual by —which—=
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v is evaluated for appropriateness of admission

to a treatment sweh facility. The transfer evaluation shall be

conducted by the department, a public receiving facility, or a
community mental health center or clinic.
(50) 44+ “Treatment facility” means a state-owned, state-

operated, or state-supported hospital, center, or clinic

designated by the department for extended treatment and

hospitalization of individuals who have a mental illnessy beyond

Nna trh
OTTro—wito

that provided f£er by a receiving facility or a—ef—per

[0)]
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Covernament;——and—any private facility designated by the
department when rendering such services fe—a—persern pursuant to
theproviszens—of this part. Potzentstreated infoeilities—of
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(51)448)> “Triage center” means a facility that has medical,

mental health, and substance abuse professionals present or on
call to provide emergency screening and evaluation for mental
health or substance abuse disorders for individuals transported
to the center by a law enforcement officer.

Section 3. Section 394.457, Florida Statutes, is amended to
read:

394.457 Operation and administration.-—

(1) ADMINISTRATION.—The Department of Children and Families
is designated the “Mental Health Authority” of Florida. The

department and the Agency for Health Care Administration shall
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exercise executive and administrative supervision over all
mentat—heatth facilities, programs, and services.

(2) RESPONSIBILITIES OF THE DEPARTMENT.—The department is
responsible for:

(a) The planning, evaluation, and implementation of a
complete and comprehensive statewide program of mental health

and substance abuse, including community services, receiving and

treatment facilities, child services, research, and training as
authorized and approved by the Legislature, based on the annual
program budget of the department. The department is also
responsible for the coordination of efforts with other
departments and divisions of the state government, county and
municipal governments, and private agencies concerned with and

providing mental health or substance abuse services. It is

responsible for establishing standards, providing technical

assistance, supervising anpd—exereising sSupervision—of mental

health and substance abuse programs, and ef——and—Ethe treatment

of individuals patients at+ community facilities, other

facilities serving individuals fer—persens who have a mental

illness or substance abuse impairment, and any agency or

facility providing services under +te—patients—purswant—te this
part.

(b) The publication and distribution of an information

handbook to facilitate the understanding of £his—parts the
policies and procedures involved in the implementation of this

part, and the responsibilities of the various service providers

ef—serviees under this part. Distribution of this handbook may

be limited to online electronic distribution. The department may

Fe—shalt stimulate research by public and private agencies,
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institutions of higher learning, and hospitals in the interest

of the elimination and amelioration of mental illnesses or

substance abuse impairments idtdness.
(3) POWER TO CONTRACT.—The department may contract to

provide, and be provided with, services and facilities in order

to carry out its responsibilities under this part with respect

to the—feltewing—agencies+ public and private hospitals;
receiving and treatment facilities; clinics; laboratories;
departments, divisions, and other units of state government; +he
state colleges and universities; +£he community colleges; private
colleges and universities; counties, municipalities, and auy

other political subdivisions gewvermmentat—gnit, including

facilities of the United States Government; and any other public

or private entity that whieh provides or needs facilities or
services. Baker Act funds for community inpatient, crisis
stabilization, short-term residential treatment, and screening

services under this part must be allocated to each county

pursuant to the department’s funding allocation methodology.
Notwithstanding s. 287.057(3) (e), contracts for community-based
Baker Act services for inpatient, crisis stabilization, short-
term residential treatment, and screening prewvided under this
part, other than those with other units of government, £ebe
provided—for—+the department must be awarded using competitive

solicitation sealtedbids 1

[0)]

the county commission of the county

DO th

receiving the services makes a request to the department

qar

offiee by January 15 of the contracting

)

year. The department distriet may not enter into a competitively
bid contract wnrder—thispreovisien if such action will result in

increases of state or local expenditures for Baker Act services
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using competitive solicitation sealedbids are effective for 3

years. The department shall adopt rules establishing minimum
standards for such contracted services and facilities and shall
make periodic audits and inspections to assure that the
contracted services are provided and meet the standards of the
department.

(4) APPLICATION FOR AND ACCEPTANCE OF GIFTS AND GRANTS.—The
department may apply for and accept any funds, grants, gifts, or
services made available to it by any agency or department of the

Federal Government or any other public or private agency or

person inmdividwat in aid of mental health and substance abuse

programs. All such moneys must shald be deposited in the State
Treasury and skhatd—be disbursed as provided by law.

(5) RULES.—The department shall adopt rules:

(a) Thedeportment—shalladept—rutes Establishing forms and

procedures relating to the rights and privileges of individuals

receiving examination or patients—seecking mental health

treatment from facilities under this part.

(b) Implementing and administering Fhe—department—shallt

ns—ef this part.;—and A program subject to +he
provistens—ef this part may shaltd not bepermitted—+te operate
Hay P p

unless rules designed to ensure the protection of the health,

safety, and welfare of the individuals examined and patients

treated under £hreugh such program have been adopted. Such rules
adepted—under—Ethissubseetiorn must include provisions governing

the use of restraint and seclusion which are consistent with

recognized best practices and professional judgment; prohibit
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inherently dangerous restraint or seclusion procedures;
establish limitations on the use and duration of restraint and
seclusion; establish measures to ensure the safety of program
participants and staff during an incident of restraint or
seclusion; establish procedures for staff to follow before,
during, and after incidents of restraint or seclusion; establish
professional qualifications of and training for staff who may
order or be engaged in the use of restraint or seclusion; and
establish mandatory reporting, data collection, and data
dissemination procedures and requirements. Such rules adepted
wader—this subseetion must require that each instance of the use
of restraint or seclusion be documented in the clinical record

of the individual who has been restrained or secluded patiernt.

(c) The—department—shall adept—rultes Establishing minimum
standards for services provided by a mental health overlay
program or a mobile crisis response service.

(6) PERSONNEL.—

(a) The department shall, by rule, establish minimum
standards of education and experience for professional and
technical personnel employed in mental health programs,
including members of a mobile crisis response service.

(b) The department may shait design and distribute
appropriate materials for the orientation and training of

persons actively engaged in administering implementing the

provisions of this part relating to the involuntary examination

and treatment pltaeement of individuals persens who are believed

to have a mental illness or substance abuse impairment.

(7) PAYMENT FOR CARE SFPAFTIENTES.—Fees and fee collections

for individuals patients in state-owned, state-operated, or
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state-supported treatment facilities must be in accordance with
ol o

cing—te s. 402.33.

11 e
oot

Section 4. Subsection (1) and paragraph (b) of subsection
(2) of section 394.4573, Florida Statutes, are amended to read:

394.4573 Coordinated system of care; annual assessment;
essential elements; measures of performance; system improvement
grants; reports.—On or before December 1 of each year, the
department shall submit to the Governor, the President of the
Senate, and the Speaker of the House of Representatives an
assessment of the behavioral health services in this state. The
assessment shall consider, at a minimum, the extent to which
designated receiving systems function as no-wrong-door models,
the availability of treatment and recovery services that use
recovery-oriented and peer-involved approaches, the availability
of less-restrictive services, and the use of evidence-informed
practices. The department’s assessment shall consider, at a
minimum, the needs assessments conducted by the managing
entities pursuant to s. 394.9082 (5). Beginning in 2017, the
department shall compile and include in the report all plans
submitted by managing entities pursuant to s. 394.9082(8) and
the department’s evaluation of each plan.

(1) As used in this section, the term:

(a) “Care coordination” means the implementation of
deliberate and planned organizational relationships and service
procedures that improve the effectiveness and efficiency of the
behavioral health system by engaging in purposeful interactions
with individuals who are not yet effectively connected with
services to ensure service linkage. Examples of care

coordination activities include development of referral
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agreements, shared protocols, and information exchange
procedures. The purpose of care coordination is to enhance the
delivery of treatment services and recovery supports and to
improve outcomes among priority populations.

(b) “Case management” means those direct services provided
to a client in order to assess his or her needs, plan or arrange
services, coordinate service providers, link the service system
to a client, monitor service delivery, and evaluate patient
outcomes to ensure the client is receiving the appropriate
services.

(c) “Coordinated system of care” means the full array of
behavioral and related services in a region or community offered
by all service providers, whether participating under contract
with the managing entity or by another method of community
partnership or mutual agreement.

(d) “No-wrong-door model” means a model for the delivery of

acute care services to individuals persess who have mental

health or substance use disorders, or both, which optimizes
access to care, regardless of the entry point to the behavioral
health care system.

(2) The essential elements of a coordinated system of care
include:

(b) A designated receiving system that consists of one or
more facilities serving a defined geographic area and
responsible for assessment and evaluation, both voluntary and
involuntary, and treatment or triage of patients who have a
mental health or substance use disorder, or co-occurring
disorders.

1. A county or several counties shall plan the designated
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receiving system using a process that includes the managing
entity and is open to participation by individuals with
behavioral health needs and their families, service providers,
law enforcement agencies, and other parties. The county or
counties, in collaboration with the managing entity, shall
document the designated receiving system through written
memoranda of agreement or other binding arrangements. The county
or counties and the managing entity shall complete the plan and
implement the designated receiving system by July 1, 2017, and
the county or counties and the managing entity shall review and
update, as necessary, the designated receiving system at least
once every 3 years.

2. To the extent permitted by available resources, the
designated receiving system shall function as a no-wrong-door
model. The designated receiving system may be organized in any
manner which functions as a no-wrong-door model that responds to
individual needs and integrates services among various
providers. Such models include, but are not limited to:

a. A central receiving system that consists of a designated
central receiving facility that serves as a single entry point

for individuals persens with mental health or substance use

disorders, or co-occurring disorders. The central receiving
facility shall be capable of assessment, evaluation, and triage

or treatment or stabilization of individuals pe¥rsems with mental

health or substance use disorders, or co-occurring disorders.

b. A coordinated receiving system that consists of multiple
entry points that are linked by shared data systems, formal
referral agreements, and cooperative arrangements for care

coordination and case management. Each entry point shall be a
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designated receiving facility and shall, within existing
resources, provide or arrange for necessary services following
an initial assessment and evaluation.

c. A tiered receiving system that consists of multiple
entry points, some of which offer only specialized or limited
services. Each service provider shall be classified according to
its capabilities as either a designated receiving facility or
another type of service provider, such as a triage center, a
licensed detoxification facility, or an access center. All
participating service providers shall, within existing
resources, be linked by methods to share data, formal referral
agreements, and cooperative arrangements for care coordination

and case management.

An accurate inventory of the participating service providers
which specifies the capabilities and limitations of each
provider and its ability to accept patients under the designated
receiving system agreements and the transportation plan
developed pursuant to this section shall be maintained and made
available at all times to all first responders in the service
area.

Section 5. Section 394.4574, Florida Statutes, is amended
to read:

394.4574 Responsibilities for coordination of services for
a mental—health resident with a mental illness who resides in an

assisted living facility that holds a limited mental health
license.—
(1) As used in this section, the term “mental health

resident” means an individual who receives social security
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disability income due to a mental disorder as determined by the
Social Security Administration or receives supplemental security
income due to a mental disorder as determined by the Social
Security Administration and receives optional state
supplementation.

(2) Medicaid managed care plans are responsible for
Medicaid enrolled mental health residents, and managing entities
under contract with the department are responsible for mental
health residents who are not enrolled in a Medicaid health plan.
A Medicaid managed care plan or a managing entity shall ensure
that:

(a) A mental—heatth resident has been assessed by a
psychiatrist, edinieadt psychologist, clinical social worker, e¥

psychiatric nurse, mental health counselor, marriage and family

therapist, or a qualified professional as defined in s.

394.455(40) aa—dndividgatr who is supervised by one of these

professionals, and determined to be appropriate to reside in an
assisted living facility. The documentation must be provided to
the administrator of the facility within 30 days after the
mentat—heatth resident has been admitted to the facility. An
evaluation completed upon discharge from a state mental health

treatment facility hespitadt meets the requirements of this

subsection related to appropriateness for services pltacemernt as
a menrtat—health resident if it was completed within 90 days
before admission to the facility.

(b) A cooperative agreement, as required in s. 429.075, is
developed by the mental health or substance abuse eare services

provider that serves a mental—health resident and the

administrator of the assisted living facility with a limited
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mental health license in which the mentat—healtth resident is
living.

(c) The community living support plan, as defined in s.
429.02, has been prepared by a merntat—heatth resident and his or
her mental health case manager in consultation with the
administrator of the facility or the administrator’s designee.
The plan must be completed and provided to the administrator of
the assisted living facility with a limited mental health
license in which the mental—heatth resident lives within 30 days
after the resident’s admission. The support plan and the
agreement may be in one document.

(d) The assisted living facility with a limited mental
health license is provided with documentation that the
individual meets the definition of a mental health resident.

(e) The mermtat—heatth services provider assigns a case
manager to each mental—health resident for whom the entity is
responsible. The case manager shall coordinate the development
and implementation of the community living support plan defined
in s. 429.02. The plan must be updated at least annually, or
when there is a significant change in the resident’s behavioral
health status. Each case manager shall keep a record of the date
and time of any face-to-face interaction with the resident and
make the record available to the responsible entity for
inspection. The record must be retained for at least 2 years
after the date of the most recent interaction.

(f) Consistent monitoring and implementation of community
living support plans and cooperative agreements are conducted by
the resident’s case manager.

(g) Concerns are reported to the appropriate regulatory
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oversight organization if a regqulated provider fails to deliver
appropriate services or otherwise acts in a manner that has the
potential to result in harm to the resident.

(3) The secretary of Cchildrenrand Famities, in consultation
with the Agency for Health Care Administration, shall require
each regional distriet administrator to develop, with community
input, a detailed annual plan that demonstrates how the regional

office, in cooperation with service providers, distriet will

ensure the provision of state-funded mental health and substance
abuse treatment services to residents of assisted living

facilities that hold a limited mental health license. This plan
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case management services; access to consumer-operated drop-in
centers; access to services during evenings, weekends, and
holidays; supervision of the clinical needs of the residents;
and access to emergency psychiatric care.

Section 6. Section 394.458, Florida Statutes, is amended to
read:

394.458 Introduction or removal of certain articles
unlawful; penalty.—

(1)4e)>r Except as authorized by the facility administrator

for a lawful purpose law—or—as—speerficallyaugtherized by —Ethe

-
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servieces—under—this—part, it is unlawful to knowingly and

intentionally bring into any facility providing services under
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this part, or to take or attempt to take or send therefrom, any

of the following articles intreoduece—inteo—-oruvpon—thegrounds—of
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(a)d= Any intoxicating beverage or beverage which causes or
may cause an intoxicating effect;

(b) 2+~ Any controlled substance as defined in chapter 893;

(c) Any imitation controlled substance as defined in s.
817.564; or

(d)3= Any firearms or deadly weapon, except for certified

law enforcement officers acting in their official capacity.

()Y T+ e gon ] el 4 ISP IS N T T o ot 4
\E [ S ) I T IO VW IO \a C LTI oI T L_,u, A (_A.L_,L_,\_,J.I.Lt/k_, ja [P Sy @ RN i SYND N ) ) (N Sy wy
PR N LA T PR + 1 NN PO I S S | ~

=gy A A\ A& Ry A (.A.L./L./\./J.I.lt/k/ \a A\ A& Ry L ja T C T OTIToIr T T T T =gy o
roarcsandsrzad iy EEEE NN "t £ ansr heaorna 41 ey za Aoy a7 A1+
T O T T IV eETH LJ_Y, ull_y tJul—LClll, oL ull_y LJ.\JLJtJL T tJ_L\JVL\ALll\j T TT T ITCTO I CIT
vzl Ao NAAr +ha o ot Sy o a AT r e~y A~ A Iy e
oo LTV I COTCTO | i W e CITI1IO t./(,;LJ_L, u.11_y [ N S US S W S ) O l—LlLll\j Ao T 1T T LJ_Y CITT 1O
ot o "+ 12N onnt oo A ENE N S SN B whioah 1o + o A £ +1h
[ NSRSy W i § Ry 1T UL ToTT Ty T u.11_y tJLLAL\./C WITICTTT =) LA SN e By W ) w oL CTITT
o e Sty PN PN P I S| PPN SN VP S NP IS I N 1 S1g r o
3J—UUJ.J.\A.L) g o o T J.luu_)t/_l_ L./L/L_L, Ay \./\./t/k./ T4 O CIT O T2 &0 LJ_Y LTV A T4

(2) A person who violates any provision of this section
commits a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(3) A facility providing services under this part shall

post at each entry point of the facility a conspicuous notice

that includes the text of this section.

Section 7. Section 394.459, Florida Statutes, is amended to
read:

394.459 Rights of individuals receiving mental health

treatment and services patients.—
(1) RIGHT TO INBPEFYHEPUYAEL DIGNITY.—It is the policy of this
state that the imdiwiduat dignity of all individuals held for
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examination or admitted for mental health treatment the—patient

shatt be respected at all times and upon all occasions,

including amy—eeeasier when the individual patient is taken into

custody, held, or transported. Procedures, facilities, vehicles,
and restraining devices used w&idized for criminals or those
accused of a crime may shatd: not be used in connection with
individuals persens who have a mental illness, except for the
protection of the individual patient or others. Individuals

Persens who have a mental illness but who are not charged with a
criminal offense may shatd+ not be detained or incarcerated in

the jails of this state. An individual A—persern who 1s receiving

treatment for mental illness may shalt not be deprived of any
constitutional rights. However, i1if such an individual a—persen

is adjudicated incapacitated, his or her rights may be limited

to the same extent the rights of any incapacitated individual

perser are limited by law.
(2) RIGHT TO TREATMENT.—An individual held for examination

or admitted for mental health treatment:
(a) Shall A—persen——shaltlt not be denied treatment for mental

illness and services shall not be delayed at a receiving or

treatment facility because of inability to pay. However, every
reasonable effort to collect appropriate reimbursement for the

cost of providing mental health services from individuals e

persens able to pay for services, including insurance or third-

party payers paymerts, shall be made by facilities providing
services under pursvant—te this part.

(b) Shall be provided F—Fs—Ffurther—the polieyof+the state

£hat the least restrictive appropriate available treatment ke
wEiltized based on the individual’s 4mdividwat needs and best
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interests, of—thepatient

ad consistent with the optimum

D

improvement of the individual’s patientls condition.

B

i ram PN R N NP I T2 I PPN S NE N N
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D

(c) Eaeh—ep

T
s
[0)]
q

ENE B B ST =
LA.\./_L_L_I_L_,_Y -

or—more—than—+2hewvrs Shall be given a physical
examination by a health practitioner authorized by law to give

such examinations and a mental health evaluation by a

psychiatrist, psychologist, or psychiatric nurse, in a mental

health receiving facility, within 24 hours after arrival at the

facility if the individual has not been released or discharged

pursuant to s. 394.463(2) (h) or s. 394.469. The physical

examination and mental health evaluation must be documented in

the clinical record. The physical and mental health examinations

shall include efforts to identify indicators and symptoms of

substance abuse impairment, substance abuse intoxication, and

substance abuse withdrawal;—within 24 hovrsafter arrivat—at

(d) EBverypatientinaFfoeitity Shall be afforded the

opportunity to participate in activities designed to enhance
self-image and the beneficial effects of other treatments, as
determined by the facility.

(e) Not more than 5 days after admission to a facility,
each patient Shall have and receive an individualized treatment

plan in writing which the individual patfent has had an

opportunity to assist in preparing and to review before prier—+teo
i+Es implementation. The plan must shadd include a space for the
individual’s patient’s comments and signature.

(3) RIGHT TO EXPRESS AND INFORMED PAFFENE CONSENT.—

“4a++= Each individual patient entering treatment shall be

asked to give express and informed consent for admission or
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766 (a) If the individual patient has been adjudicated

765 treatment.

767 |incapacitated or found to be incompetent to consent to

768 treatment, express and informed consent must te—treatment—shalt

769 |be sought instead from his or her £he—patient’s guardian or

770 guardian advocate or health care surrogate or proxy. If the

771 individual patient is a minor, express and informed consent for

772 admission or treatment must be obtained from the minor’s shatit

773 1 o =N roacmii~natr~AA Lo ot o ntET o v Alg o Tsermr~cea e A
& s Erw W Ay [ |\ A NS L Sl W ) 1 OUTIT T t/uk.,_l_\.al.lk., =] \.jou_\A._L(.AJ.J. g t/J_\_,»_)»_) (@R EAw
774 EIESNE SPENEVE LW B NP NS SR =NE SN LoAAE B IP = B2 r oot~ £ o ot At s
[ S N A N N E § § AN W & CUThOoTTITT T [ S N U 1o O T UTT A C T T T T T T g (& t/uk./_l_\./l.lk./ | I i AW & e
, .
775 1 8—rears—eofage—shall bereguired—TFrom—Ethepatient’s guardian,
776 unless the minor is seeking outpatient crisis intervention
777 services under s. 394.4784. Express—and—infeormed—econsent—Ffor
778 S Adma oo o n v ottt otz ey o o4 o nt ok 1o A~ 1 Q PPN
O I oo 91T O C LT T CITTTITC \jLVCll LJ_Y L tJLAL_LCLLL, WITT =) T TAT IO O _YCU.J_IJ
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780 |goerdian—gives—express—andinformedeconsent—forthe patient!s
781 | admissien—pursvant—teo—s+—394-463—-or—s-—394-467~

782 (b) 2+ Before giving express and informed consent, the

783 following information shall be provided and explained in plain

-

v+ +
. - | a—y L3

784 language to the individual and to his or her patient

!

Y

~|

Q
O

H-

785 |patientls guardian if the individual is an adult patient—is

786 yvears—of—age—eor—eotder and has been adjudicated incapacitated, e

787 to his or her £he—patient’s guardian advocate i1if the individual

788 patient has been found to be incompetent to consent to

789 treatment, to the health care surrogate or proxy, or to both the

790 individual patient and the guardian if the individual patient is

791 a minor;+ the reason for admission or treatment; the proposed
792 treatment; the purpose of the treatment to be provided; the
793 common risks, benefits, and side effects hereeof; the specific
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(4) QUALITY OF TREATMENT.-—

(a) Each individual held for examination, admitted for

mental health treatment, or receiving involuntary treatment

a
patient shall receive services that are—ineluding—Ffor =

ot nt 1l A~ aan A o 204 4655 +h o ISP T BN TE I~ IR L = NP B I~ — =
ot pPpTratttO—ToaCT—S= [ A S S\ A A crriooctC—SoS CTT v T CC o= CrroCCo——t—Cc 1<
ot vt radoar ol g Al o s IR R N haa r oy aa A A ol A
COoOoOTrrc O OC T wirrCIi orC—ourc O co 1o O Tt aCctTtSy oIt Wit CTt

shatlt—Pbe administered skillfully, safely, and humanely with full
respect for the individual’s patientls dignity and personal
integrity. Each individual patient shall receive such medical,

vocational, social, educational, and rehabilitative services as
his or her condition requires in order to live successfully in

the community. In order to achieve this goal, the department

shall is—direeted—+e coordinate its mental health programs with
all other programs of the department and other state agencies.
(b) Facilities shall develop and maintain, in a form

accessible to and readily understandable by individuals held for

examination, admitted for mental health treatment, or receiving

involuntary treatment patifents and consistent with rules adopted

by the department—the—feollewing:
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852 1. Criteria, procedures, and required staff training for
853 the any use of close or elevated levels of supervision;+—ef

854 restraint, seclusion, or isolation;y—e¥—ef emergency treatment

855 |orders;+ and fer—the—wse—of bodily control and physical

856 |management techniques.

857 2. Procedures for documenting, monitoring, and requiring
858 clinical review of all uses of the procedures described in

859 subparagraph 1. and for documenting and requiring review of any
860 incidents resulting in injury to individuals receiving services
861 |patients.

862 3. A system for investigating, tracking, managing, and

863 |responding to complaints by individuals persems receiving
864 services or persons imdividuwats acting on their behalf.

865 (c) Receiving and treatment facilities shall have written

866 |procedures for reporting events that place individuals receiving

867 services at risk of harm. Such events must be reported to the

868 department as soon as reasonably possible after discovery and

869 include, but are not limited to:

870 1. The death, regardless of cause or manner, of an

871 individual examined or treated at a facility that occurs while

872 the individual is at the facility or that occurs within 72 hours

873 after release, i1f the death is known to the facility

874 administrator.

875 2. An injury sustained, or allegedly sustained, at a

876 facility, by an individual examined or treated at the facility

877 and caused by an accident, self-injury, assault, act of abuse,

878 |neglect, or suicide attempt, if the injury requires medical

879 treatment by a licensed health care practitioner in an acute

880 care medical facility.
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3. The unauthorized departure or absence of an individual

from a facility in which he or she has been held for involuntary

examination or involuntary treatment.

4., A disaster or crisis situation such as a tornado,

hurricane, kidnapping, riot, or hostage situation that

jeopardizes the health, safety, or welfare of individuals

examined or treated in a facility.

5. An allegation of sexual battery upon an individual

examined or treated in a facility.

(d)4e> A facility may not use seclusion or restraint for

punishment, in compensation te—eempensate for inadequate

staffing, or for the convenience of staff. Facilities shall

ensure that all staff, contractors, and volunteers are made

aware of these restrictions en—the use of seeclusionand

otk o
[N SN @ R E N R Wy (Y wLw 5

shatt—make and maintain records which demonstrate

that this information has been conveyed to each staff member,
contractor, and volunteer individual—staff members.
(5) COMMUNICATION, ABUSE REPORTING, AND VISITS.-—

(a) Each individual held for examination or admitted for

mental health treatment persen—reeeiving serviees in a facility
providing merntal—health services under this part has the right

to communicate freely and privately with persons outside the
facility unless it is determined that such communication is
likely to be harmful to the individual persern or others. Each
facility shall make available as seoon as reasonablty possible—+teo
persons—reeeiving—serviees a telephone that allows for free

local calls and access to a long-distance service available to

the individual as soon as reasonably possible. A facility is not

required to pay the costs of an individual’s a—patient’s long-
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distance calls. The telephone must shad+ be readily accessible
to—the—patient and shatd—be placed so that the individual

patient may use it to communicate privately and confidentially.

The facility may establish reasonable rules for the use of this

telephone which—preovided—that—+the—¥ruvtes do not interfere with

an individual’s a—patient!ls access to a telephone to report

(

abuse pursuant to paragraph (e).

(b) Each individual patient admitted to a facility under

the—provisiens—ef this part is shatd—be allowed to receive,

send, and mail sealed, unopened correspondence; and the

individual’s me—patient!s incoming or outgoing correspondence

may not shaldt be opened, delayed, held, or censored by the
facility unless there is reason to believe that it contains

items or substances that whiekh may be harmful to the individual

paEtrent or others, in which case the administrator may direct
reasonable examination of such mail and may regulate the
disposition of such items or substances.

(c) Each facility shall allow must—permit immediate access

to an individual held for examination or admitted for mental

health treatment amy—patient, subject to the patient’s right to

deny or withdraw consent at any time, by the individual, or by

the individual’s patient!s family members, guardian, guardian

advocate, health care surrogate or proxy, representative,

v 1ol o
= O T O T T L

dreoecaey—eouneit or attorney, unless

such access would be detrimental to the individual patient. If

the a—patient!’s right to communicate or to receive visitors is
restricted by the facility, written notice of such restriction
and the reasons for the restriction shall be served on the

individual and the individual’s attorney, patient;—thepatient!ls
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he—patient!’s guardian, guardian advocate, health

care surrogate or proxy, or representative; and such restriction

and the reason for the restriction, shall be recorded in en the

patient!s clinical record withthe reasens—therefor. The

4 +

My r
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restriction must ef—a—patie

H

T

+tors—shaltdt be reviewed at least every 7 days. The
right to communicate or receive visitors may shkatt not be

restricted as a means of punishment. Nethimg—3n This paragraph

does not shall-be econstruved—+te limit the establishment of rules

under provisiens—ef paragraph (d).

(d) Each facility shall establish reasonable rules

governing visitors, visiting hours, and the use of telephones by

individuals held for examination or admitted for mental health

treatment patients in the least restrictive possible manner. An

individual has Patients—shalt—have the right to contact and to

receive communication from his or her £heir attorneys at any

reasonable time.

(e) Each individual held for examination or admitted for

mental health treatment patient—reeeiving mental heatth

¥ shall have ready access to a telephone

N B SR I N NP PR =
C LT T CITTTITC =TT ull_y -

ar

in order to report an alleged abuse. The facility staff shall
orally and in writing inform each individual paftiert of the

procedure for reporting abuse and shall make every reasonable
effort to present the information in a language that the
individual patient understands. A written copy of that
procedure, including the telephone number of the central abuse
hotline and reporting forms, shall be posted in plain view.

(f) The department must shatdt adopt rules providing a

procedure for reporting alleged abuse. Facility staff shatd—be
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reguired, as a condition of employment, must e become familiar

with the requirements and procedures for £he reporting ef abuse.
(6) CARE AND CUSTODY OF PERSONAL EFFECTS SF—PRATEIENTS.—The

rights of an individual held for examination or admitted for

mental health treatment A—patient!s—right to the possession of

his or her clothing and personal effects shall be respected. The

facility may take temporary custody of such effects if when

required for medical and safety reasons. The A —patient’s
clothing and personal effects shall be inventoried upon their

removal into temporary custody. Copies of this inventory shall

be given to the individual and his or her patient—and—to—Ethe

patient!s guardian, guardian advocate, health care surrogate or
proxy, or representative and shall be recorded in the patient’s

clinical record. This inventory may be amended upon the request

of the individual and his or her patient—er—thepatient!ls

guardian, guardian advocate, health care surrogate or proxy, or

representative. The inventory and any amendments to it must be
witnessed by two members of the facility staff and by the
individual patient, if able. All of the a—patient’s clothing and
personal effects held by the facility must shai+ be returned to

the individual patiernt immediately upon his or her £he discharge

or transfer ef—fthepatient from the facility, unless such return

would be detrimental to the individual patfent. If personal

effects are not returned fe—thepatient, the reason must be
documented in the clinical record along with the disposition of
the clothing and personal effects, which may be given instead to

the individual’s patient’s guardian, guardian advocate, health

care surrogate or proxy, oOr representative. As soon as

practicable after an emergency transfer ef—a—patient, the
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997 individual’s patient’s clothing and personal effects shall be
998 transferred to the individual’s patient’s new location, together

999 |with a copy of the inventory and any amendments, unless an

1000 alternate plan is approved by the individual patient, 1if he or

1001 |she is able, and by his or her £he—patient’s guardian, guardian
1002 advocate, health care surrogate or proxy, Or representative.
1003 (7) VOTING IN PUBLIC ELECTIONS.—An individual held for
1004 examination or admitted for mental health treatment A—patient

1005 |who is eligible to vote according to the laws of the state has

1006 |the right to vote in #he primary, ahd general, and special

1007 elections. The department shall establish rules to enable such

1008 individuals patients to obtain voter registration forms,

1009 |applications for vote-by-mail ballots, and vote-by-mail ballots.
1010 (8) HABEAS CORPUS.—

1011 (a) At any time, and without notice, an individual held for

1012 |mental health examination or admitted for inpatient treatment in

ar

1013 a Pe¥rson healdA 109 o s~ ~Ad 79 0~ r At~
pPCT oSOt o Tt v i O o Co ittt

facility, or a

1014 relative, friend, guardian, guardian advocate, health care

1015 surrogate or proxy, representative, or attorney, or the

1016 |department, on behalf of such individual pe¥sen, may petition
1017 for a writ of habeas corpus to question the cause and legality
1018 of such detention and request that the court order a return to

1019 the writ in accordance with chapter 79. Each individual patient

1020 |held in a facility shall receive a written notice of the right
1021 to petition for a writ of habeas corpus.

1022 (b) At any time, and without notice, an individual held for

1023 |mental health examination or admitted for inpatient treatment =
1024 |pe
1025 |a

wheo—3s5—apatrent 1n a reeeirvinger—treatment facility, or

aorm
O OTT

s

relative, friend, guardian, guardian advocate, health care
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surrogate or proxy, representative, or attorney, or the

department, on behalf of such individual persen, may file a

petition in the circuit court in the county where the individual

patient is being held alleging that he or she the—patient is

being unjustly denied a right or privilege granted under this

part hkherein or that a procedure authorized under this part

herein is being abused. Upon the filing of such a petition, the

court may shatt—have—the—auwthority to conduct a judicial inquiry
and £e issue any order needed to correct an abuse of the

provisions of this part.

(c) The administrator of any reeeiving—eor—treatment
facility receiving a petition under this subsection shall file

the petition with the clerk of the court no later than on the

next court working day.

(d) A Ne fee may not shald be charged for #he filing ef a
petition under this subsection.

(9) VIOLATIONS.—The department shall report to the Agency
for Health Care Administration any violation of the rights or

privileges of individuals patiernts, or of any procedures

provided under this part, by any facility or professional

licensed or regulated under state law by—the—ageney. The—ageney

gEherized—+to—impose Any sanction authorized for violation of

this part may be imposeds based solely on the investigation and

findings of the department.
(10) LIABILITY FOR VIOLATIONS.—A Any person who violates or

abuses the amy rights or privileges of individuals held or

admitted for mental health treatment patients provided under by

this part is liable for damages as determined by law. A Any

person who acts reasonably, in good faith, and without
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negligence in compliance with £he—preoevisiens—ef this part is

immune from civil or criminal liability for his or her actions

in connection with the preparation or execution of petitions,

applications, certificates, reports, or other documents

initiating admission to a facility or the apprehension,

detention, transportation, examination, admission, diagnosis,

treatment, or discharge of an individual a—patient to or from a

facilit HAatrasrar Fhaa aa~td~n A PSRN SR N B I TS ANz Aoy o~
y- LJ.\JVVCVC.L, CITT 1O oo o CIOUIT AW AW A wyw) ITToOCT LT O I I TV T ull_y tJC.LnJ\Jll 11T OTIT

(11) RIGHT TO PARTICIPATE IN TREATMENT AND DISCHARGE

PLANNING.—An individual held for examination or admitted for

mental health treatment Fhe—patient shall have the opportunity

to participate in treatment and discharge planning and shall be
notified in writing of his or her right, upon discharge from the
facility, to seek treatment from the professional or agency of
the individual’s patientls choice.

(12) POSTING OF NOTICE OF RIGHTS oFPAFTFENFS.—FEach facility

shall post a notice that lists and describes tisting—and

neraona + whom +h Nt 2
P Sors—co—witomtt —ci&— 1o«

ddressed can understand, the

rights provided under iwm this section. This notice must shatd

include a statement that previsiens—ef the federal Americans

with Disabilities Act apply and the name and telephone number of
a person to contact for further information. The This notice
must shaltt be posted in a place readily accessible to
individuals patients and in a format easily seen by the
individuals served patients. The This notice must shaddt include

the telephone numbers of Disability Rights Florida, Inc £he

i =Y o S ANz A AN N 7 SN
T \wies [eaw s T

nea NAxzA~ Nz (A
ASIS A2 \CaTE O C

1= v Frr Dearvoraco
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Section 8. Section 394.4593, Florida Statutes, i1s amended

pedth Mool t] 44
W I CTT g [ 1 N7 S S

aa T
o7y T

to read:

394.4593 Sexual misconduct prohibited; reporting required;
penalties.—

(1) As used in this section, the term:

(a) “Employee” means inetudes—any paid staff member,

volunteer, or intern of the department or a service provider

providing services pursuant to this part; any person under

contract with the department or a service provider providing

services pursuant to this part; and any person providing care or

support to an individual a—etient on behalf of the department or

its service providers.
(b) “Sexual activity” means:
1. Fondling the genital area, groin, inner thighs,

buttocks, or breasts of an individual =—persen.

2. The oral, anal, or vaginal penetration by or union with
the sexual organ of another or the anal or vaginal penetration
of another by any other object.

3. Intentionally touching in a lewd or lascivious manner
the breasts, genitals, the genital area, or buttocks, or the

clothing covering them, of an individual =—pe¥rsern, or forcing or

enticing an individual a—persern to touch the perpetrator.

4. Intentionally masturbating in the presence of another
individual person.
5. Intentionally exposing the genitals in a lewd or

lascivious manner in the presence of another individual perse=n.

6. Intentionally committing any other sexual act that does

not involve actual physical or sexual contact with another
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individual £he—vietim, including, but not limited to,

sadomasochistic abuse, sexual bestiality, or the simulation of
any act involving sexual activity in the presence of the
individual a—vietim.

(c) “Sexual misconduct” means any sexual activity between
an employee and an individual held or admitted for examination

or treatment pursuant to this part a—patient, regardless of the

consent of that individual the—patient. The term does not

include an act done for a bona fide medical purpose or an
internal search conducted in the lawful performance of duty by
an employee.

(2) An employee who engages in sexual misconduct with an

individual a—patient—who-

(2 To 4 4+ PR £+ Aot moa
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commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084. An employee may be found
guilty of violating this subsection without having committed the
crime of sexual battery.

(3) The consent of an individual held or admitted for

examination or treatment £he—patient to sexual activity is not a

defense to prosecution under this section.
(4) This section does not apply to an employee who, at the

time of the sexual activity:

(a) Is legally married to the individual involved in the

sexual activity patiernt; or
(b) Has no reason to believe that the individual involved
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in the sexual activity is held or admitted for examination or

treatment pursuant to this part persen—with whomthe employee

8
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(5) An employee who witnesses sexual misconduct, or who
otherwise knows or has reasonable cause to suspect that a person
has engaged in sexual misconduct, shall immediately report the
incident to the department’s central abuse hotline and to the
appropriate local law enforcement agency. Such employee shall
also prepare, date, and sign an independent report that
specifically describes the nature of the sexual misconduct, the
location and time of the incident, and the persons involved. The
employee shall deliver the report to the supervisor or program
director, who is responsible for providing copies to the
department’s inspector general. The inspector general shall
immediately conduct an appropriate administrative investigation,
and, if there is probable cause to believe that sexual
misconduct has occurred, the inspector general shall notify the
state attorney in the circuit in which the incident occurred.

(6) (a) Any person who is required to make a report under
this section and who knowingly or willfully fails to do so, or
who knowingly or willfully prevents another person from doing
so, commits a misdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(b) Any person who knowingly or willfully submits
inaccurate, incomplete, or untruthful information with respect
to a report required under this section commits a misdemeanor of
the first degree, punishable as provided in s. 775.082 or s.
775.083.
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(c) Any person who knowingly or willfully coerces or
threatens any other person with the intent to alter testimony or
a written report regarding an incident of sexual misconduct
commits a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

(7) The provisions and penalties set forth in this section
are in addition to any other civil, administrative, or criminal
action provided by law which may be applied against an employee.

Section 9. Section 394.4595, Florida Statutes, is repealed.

Section 10. Section 394.4596, Florida Statutes, 1s created
to read:

394.4596 Federally mandated protection and advocacy system

for individuals with disabilities.—The agency designated by the

governor as the federally mandated protection and advocacy

system for individuals with disabilities has specific access

authority under federal law to facilities, individuals,

information, and records. Any facility defined in s. 394.455(12)

shall allow this agency to exercise access authority provided to

it by state and federal law.
Section 11. Section 394.4597, Florida Statutes, is amended

to read:

394.4597 Persons to be notified; individual’s patient’s

representative.—
(1) VOLUNTARY ADMISSION PAFIENTES.—At the time an individual
a—patient 1s voluntarily admitted to a receiving or treatment

facility, the individual shall be asked to identify a person to

be notified in case of an emergency, and the identity and

contact information of that & person fe—-berneotifiedin—ecase—-of

apr—emergeney shall be entered in the patientfs clinical record.

Page 42 of 122
3/31/2017 9:01:06 AM CF.CF.03183




1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228

Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. SB 1756

| MRTATRAN =7

(2) INVOLUNTARY ADMISSION PAFIENTS.—
(a) At the time an individual a—patient is admitted to a

facility for involuntary examination or services ptaeemernt, Or
when a petition for involuntary services ptaecement is filed, the
name, address, and telephone number names;—addresses;——and
fetephone—numbers of the individual’s patient’s guardian or

guardian advocate, health care surrogate or proxy, or

representative if he or she £he—patient has no guardian, and the
individual’s patientls attorney shall be entered in the
pattent!s clinical record.

(b) If the individual patiernt has no guardian, guardian
advocate, health care surrogate, or proxy, he or she the—patient

shall be asked to designate a representative. If the individual

patient is unable or unwilling to designate a representative,
the facility shall select a representative.

(c) The individual patient shall be consulted with regard

to the selection of a representative by the receiving or

treatment facility and may shatl—have—auwthority—te request that
the any—suweh representative be replaced.

(d) If When the receiving or treatment facility selects a
representative, first preference shall be given to a health care
surrogate, if one has been previously selected by—the—patiernt.
If the individual patient has not previously selected a health

care surrogate, the selection, except for good cause documented
in the patient’s clinical record, shall be made from the
following list in the order of listing:

1. The individual’s patient’s spouse.

2. An adult child of the individual patiernt.

3. A parent of the individual patient.
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4. The adult next of kin of the individual patiernt.
5. An adult friend of the individual patient.

(e) The following persons are prohibited from selection as

an individual’s a—patientls representative:

1. A professional providing clinical services to the
individual patiernt under this part.
2. The licensed professional who initiated the involuntary

examination of the individual patient, if the examination was

initiated by professional certificate.

3. An employee, a volunteer, a contractor, an

administrator, or a board member of the facility providing the

examination of the individual patiernt.

4. An employee, a volunteer, a contractor, an

administrator, or a board member of a treatment facility

providing treatment for the individual patient.

5. A person providing any substantial professional services

to the individual patiernt, including clinical services.

6. A creditor of the individual patiernt.

7. A person who is a party subjeet to an injunction for

protection against domestic violence under s. 741.30, whether
the order of injunction is temporary or final, and for which the
individual patiernt was the petitioner.

8. A person who is a party swbjeet to an injunction for

protection against repeat violence, stalking, sexual violence,
or dating violence under s. 784.046, whether the order of
injunction is temporary or final, and for which the individual

patient was the petitioner.
(f) The representative selected by the individual or

designated by the facility has the right, authority, and
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1. Receive notice of the individual’s admission;

responsibility to:

2. Receive notice of proceedings affecting the individual;

3. Have immediate access to the individual unless such

access 1s documented to be detrimental to the individual;

4. Receive notice of any restriction of the individual’s

right to communicate or receive visitors;

5. Receive a copy of the inventory of clothing and personal

effects upon the individual’s admission and to request an

amendment to the inventory at any time;

6. Receive disposition of the individual’s clothing and

personal effects if not returned to the individual, or to

approve an alternate plan;

7. Petition on behalf of the individual for a writ of

habeas corpus to question the cause and legality of the

individual’s detention or to allege that the individual is being

unjustly denied a right or privilege granted under this part, or

that a procedure authorized under this part is being abused;

8. Apply for a change of venue for the individual’s

involuntary services placement hearing for the convenience of

the parties or witnesses or because of the individual’s

condition;

9. Receive written notice of any restriction of the

individual’s right to inspect his or her clinical record;

10. Receive notice of the release of the individual from a

receiving facility where an involuntary examination was

performed;

11. Receive a copy of any petition for the individual’s

involuntary services filed with the court; and
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12. Be informed by the court of the individual’s right to

an independent expert evaluation pursuant to involuntary

services procedures.

Section 12. Section 394.4598, Florida Statutes, 1is amended
to read:

394.4598 Guardian advocate.—

(1) The administrator may petition the court for the
appointment of a guardian advocate based upon the opinion of a

psychiatrist that an individual held for examination or admitted

for mental health treatment £he—patient is incompetent to

consent to treatment. If the court finds that the individual =

patient 1s incompetent to consent to treatment and has not been
adjudicated incapacitated and a guardian having with—the

authority to consent to mental health or substance abuse

treatment has not been appointed, it shall appoint a guardian

advocate. The individual paftiernt has the right to have an

attorney represent him or her at the hearing. If the individual

is not otherwise represented by counsel and persen—is indigent,

the court shall appoint the office of the public defender to
represent him or her at the hearing. The individual patient has

the right to testify, cross-examine witnesses, and present
witnesses. The proceeding must shadd be recorded either
electronically or stenographically, and testimony shall be
provided under oath. One of the professionals authorized to give
an opinion in support of a petition for involuntary services
praecement, as described in 538446550 s. 394.467, shall must
testify. The A guardian advocate shall must meet the
qualifications of a guardian pursuant to eewmtained—3n part IV of

chapter 744. A person may not be appointed as a guardian
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advocate unless he or she agrees;—execept—thata professionat

appointedas o guardian advecate must—agree to the appointment.

(2) The following persons are prohibited from being

T ooV O T WA T O o @ \w

appointed as an individual’s appeirtment—as—a patient!s guardian

advocate:

(a) A professional providing clinical services to the
individual patient under this part.

(b) The licensed professional who initiated the involuntary

examination of the individual patient, if the examination was

initiated by professional certificate.

(c) An employee, a contractor, a volunteer, an

administrator, or a board member of the facility providing the

examination of the individual patiernt.

(d) An employee, a contractor, a volunteer, an

administrator, or a board member of a treatment facility

providing treatment of the individual patient.

(e) A person providing any substantial professional
services, excluding public and professional guardians, to the
individual pafiert, including clinical services.

(f) A creditor of the individual patient.

(g) A party persen——subieet to an injunction for protection
against domestic violence under s. 741.30, whether the order of

injunction is temporary or final, and for which the individual

patient was the petitioner.
(h) A party persen—subieet to an injunction for protection
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1345 against repeat violence, stalking, sexual violence, or dating
1346 |violence under s. 784.046, whether the order of injunction is

1347 |temporary or final, and for which the individual patient was the

1348 |petitioner.
1349 (3) A facility requesting appointment of a guardian

1350 advocate shall, before must—prier—+te the appointment, provide

1351 the prospective guardian advocate with information concerning

1352 |abewt the duties and responsibilities of guardian advocates,
1353 |including the information about the ethics of medical

1354 |decisionmaking. Before asking a guardian advocate to give

1355 |consent to treatment for an individual held for examination or

1356 admitted for mental health treatment a—patient, the facility

1357 shall provide all disclosures required under s. 394.459 (3
1358
1359
1360
1361
1362

P
1363 |hkazardeous;—or—irreversible—side—effeets. Before giving consent
1364 to treatment, the guardian advocate shall must meet and talk
1365 |with the individual gpaftient and the individual’s patitentls

1366 |physician face-to-face im—persern, 1f at—=t+ possible, and by

1367 telephone, if not. The guardian advocate shall make every effort

1368 to make decisions regarding treatment that he or she believes

1369 the individual would have made under the circumstances i1f the

1370 individual were capable of making such decision. The decision of

1371 the guardian advocate may be reviewed by the court, upon
1372 |petition of the individual’s patient’s attorney, the
1373 individual’s patient’s family, or the facility administrator.
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(4) In lieu of the training required of guardians appointed

under pursuvant—te chapter 744, a guardian advocate must, at a
minimum, complete partieipaste in a 4-hour training course
approved by the court before exercising his or her authority. At

a minimum, this training course must include information

concerning rights of the individual akeuvt—patient—rights,

psychotropic medications, the diagnosis of mental illness, the
ethics of medical decisionmaking, and duties of guardian
advocates.

(5) The required training course and the information
provided +e—be——supptied to prospective guardian advocates before
their appointment must be developed by the department andsy
approved by the chief judge of the circuit court, and taught by
a court-approved organization, which may include, but is not
limited to, a community college, a guardianship organization, a
local bar association, or The Florida Bar. The training course
may be web-based, provided in video format, or other electronic
means but must be capable of ensuring the identity and
participation of the prospective guardian advocate. The court
may waive some or all of the training requirements for guardian
advocates or impose additional requirements. The court shall
make its decision on a case-by-case basis and, in making its
decision, shall consider the experience and education of the
guardian advocate, the duties assigned to the guardian advocate,
and the needs of the individual subject to involuntary services
patient.

(6) In selecting a guardian advocate, the court shall give

preference to a health care surrogate, if one has already been

designated by the individual held for examination or admitted
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for mental health treatment patient. If the individual patient

has not previously selected a health care surrogate, except for
good cause documented in the court record, the selection shall

be made from the following list in the order of listing:

(a) The individual’s patient’s spouse.

(b) An adult child of the individual patiernt.

(c) A parent of the individual patient.

(d) The adult next of kin of the individual patient.
(e) An adult friend of the individual patient.

(f) An adult trained and willing to serve as guardian

advocate for the individual patiernt.
(7) If a guardian having with—the authority to consent to

medical treatment has not already been appointed or if the

individual held for examination or admitted for mental health

treatment patient has not already designated a health care
surrogate, the court may authorize the guardian advocate to
consent to medical treatment, as well as mental health and

substance abuse treatment. Unless otherwise limited by the

court, a guardian advocate who has with authority to consent to
medical treatment has shald—have the same authority to make
health care decisions and 1is be subject to the same restrictions
as a proxy appointed under part IV of chapter 765.

(a) Unless the guardian advocate has sought and received

express court approval in proceeding separate from the

proceeding to determine the competence of the individual patient

to consent to medical treatment, the guardian advocate may not
consent to:

1.4&> Abortion.

2.4y Sterilization.
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3.4e) Electroconvulsive treatment.

4 .+4eh- Psychosurgery.

5.4e) Experimental treatments that have not been approved
by a federally approved institutional review board in accordance
with 45 C.F.R. part 46 or 21 C.F.R. part 56.

(b) The court must base its decision on evidence that the
treatment or procedure is essential to the care of the patient
and that the treatment does not present an unreasonable risk of
serious, hazardous, or irreversible side effects. The court
shall follow the procedures set forth in subsection (1) of this
section.

(8) The guardian advocate shall be discharged when the
individual for whom he or she is appointed patient is discharged

from an order for involuntary services eutpatientplocement—or

iInvoluntary inpatientplacement or when the individual patient

is transferred from involuntary to voluntary status. The court

er—a—hearingoffiecer shall consider the competence of the
individual patiernt pursuant to subsection (1) and may consider

the competence to consent to treatment of an individual on

involuntary status arp—anveluntarily ploced patientls——competenece

ar

naaon
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eatment at any hearing. Upon sufficient
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competence. A copy of the order restoring competence or the
certificate of discharge containing the restoration of

competence shall be provided to the individual patient and the

guardian advocate.
Section 13. Paragraphs (c) and (d) of subsection (2) of

section 394.4599, Florida Statutes, are amended to read:
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394.4599 Notice.—

(2) INVOLUNTARY ADMISSION.—

(c)l. A receiving facility shall give notice of the
whereabouts of a minor who is being involuntarily held for
examination pursuant to s. 394.463 to the minor’s parent,
guardian, caregiver, or guardian advocate, in person or by
telephone or other form of electronic communication, immediately
after the minor’s arrival at the facility. The facility may
delay notification for no more than 24 hours after the minor’s
arrival if the facility has submitted a report to the central
abuse hotline, pursuant to s. 39.201, based upon knowledge or
suspicion of abuse, abandonment, or neglect and if the facility
deems a delay in notification to be in the minor’s best
interest.

2. The receiving facility shall attempt to notify the
minor’s parent, guardian, caregiver, or guardian advocate until
the receiving facility receives confirmation from the parent,
guardian, caregiver, or guardian advocate, verbally, by
telephone or other form of electronic communication, or by
recorded message, that notification has been received. Attempts
to notify the parent, guardian, caregiver, or guardian advocate
must be repeated at least once every hour during the first 12
hours after the minor’s arrival and once every 24 hours
thereafter and must continue until such confirmation is
received, unless the minor is released at the end of the 72-hour
examination period, or until a petition for involuntary services
is filed with the court pursuant to s. 394.463(2) (f)

3944632 +g)r. The receiving facility may seek assistance from a

law enforcement agency to notify the minor’s parent, guardian,
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caregiver, or guardian advocate if the facility has not received
within the first 24 hours after the minor’s arrival a
confirmation by the parent, guardian, caregiver, or guardian
advocate that notification has been received. The receiving
facility must document notification attempts in the minor’s
clinical record.

(d) The written notice of the filing of the petition for
involuntary services for an individual being held must contain
the following:

1. Notice that the petition for+

&= involuntary services inpatient—treatment pursuant to s.
394.467 has been filed with the circuit court in the county in
which the individual is hospitalized and the address of such
court; or

b. Involuntary outpatient services pursuant to s. 394.4655
has been filed with the criminal county court, as defined in s.
394.4655(1), or the circuit court, as applicable, in the county
in which the individual is hospitalized and the address of such
court.

2. Notice that the office of the public defender has been
appointed to represent the individual in the proceeding, if the
individual is not otherwise represented by counsel.

3. The date, time, and place of the hearing and the name of
each examining expert and every other person expected to testify
in support of continued detention.

4. Notice that the individual, the individual’s guardian,
guardian advocate, health care surrogate or proxy, or
representative, or the administrator may apply for a change of

venue for the convenience of the parties or witnesses or because
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of the condition of the individual.

5. Notice that the individual is entitled to an independent
expert examination and, if the individual cannot afford such an
examination, that the court will provide for one.

Section 14. Section 394.460, Florida Statutes, is repealed.

Section 15. Section 394.461, Florida Statutes, 1s amended
to read:

394.461 Designation of receiving and treatment facilities

and receiving systems.—The department may is—authorized—to
designate and monitor receiving facilities, treatment
facilities, and receiving systems and may suspend or withdraw
such designation for failure to comply with this part and rules

adopted under this part. Only governmental facilities and

facilities HUrnless designated by the department may+—faeilities

permitted—+e hold or treat individuals on an involuntary

B

W

V= A other faClllty

within the state, including a private facility, as a receiving
=

faClllty 1f er—a—Ffederalt faCllltj, oy be—se esigrated b_y’ the

department—provided—that such designation is agreed to by the
governing body or authority of the facility.

(2) TREATMENT FACILITY.—The department may designate any

state-owned, state-operated, or state-supported facility as a

state treatment facility. An individual may A—eivil-—patient

shatd not be admitted to a civil state treatment facility

without previously undergoing a transfer evaluation. Before a
court hearing for involuntary services ptacement in a state

treatment facility, the court shall receive and consider the
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1548 information documented in the transfer evaluation. Any other

1549 facility, including a private facility or a governmental federat

1550 facility, may be designated as a treatment facility by the

1551 |department, if the preovided—Ethat——sveh designation is agreed to
1552 |by the appropriate governing body or authority of the facility.

1553 (3) GOVERNMENTAL FACILITIES.—Governmental facilities may

1554 |provide voluntary and involuntary mental health or substance

1555 abuse examination and treatment for individuals in their care

1556 |and custody using the procedures provided in this part and shall

1557 |protect the rights of these individuals.

1558 (4)43> PRIVATE FACILITIES.—Private facilities designated as

1559 receiving and treatment facilities by the department may provide

1560 examination and treatment of individuals on an involuntary or

1561 voluntary basis are subject to invetuntary patients—as—well—as
1562 |wveoluntarvy potients——andore subjeet—+to ol the provisions—of
1563 this part.

1564 iél*4+ REPORTING REQUIREMENTS.—

1565 (a) A facility designated as a public receiving or

1566 |treatment facility under this section shall report to the

1567 department on an annual basis the following data, unless these
1568 |data are currently being submitted to the Agency for Health Care
1569 |Administration:

1570 1. Number of licensed beds.

1571 2. Number of contract days.

1572 3. Number of admissions by payor class and diagnoses.
1573 4. Number of bed days by payor class.

1574 5. Average length of stay by payor class.

1575 6. Total revenues by payor class.

1576 (b) For the purposes of this subsection, “payor class”
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means Medicare, Medicare HMO, Medicaid, Medicaid HMO, private-
pay health insurance, private-pay health maintenance
organization, private preferred provider organization, the
Department of Children and Families, other government programs,

self-pay individuals patients, and charity care.

(c) The data required under this subsection shall be

submitted to the department within me—Zater—than 90 days after
foltewing the end of the facility’s fiscal year. A facility
designated as a public receiving or treatment facility shall
submit its initial report for the 6-month period ending June 30,
2008.

(d) The department shall issue an annual report based on
the data collected xeguired pursuant to this subsection, which

S
must include data by facility—Fhe—report——shaltineclude

KO I PP
LTI T TV T OUT T -

aettitiesl—datars as well as statewide totals. The

report shall be submitted to the Governor, the President of the
Senate, and the Speaker of the House of Representatives.

(6) 45> RECEIVING SYSTEM.—The department shall designate as
a receiving system one or more facilities serving a defined
geographic area developed pursuant to s. 394.4573 which is
responsible for assessment and evaluation, both voluntary and
involuntary, and treatment, stabilization, or triage for
patients who have a mental illness, a substance use disorder, or
co-occurring disorders. Any transportation plans developed
pursuant to s. 394.462 must support the operation of the
receiving system.

(7)46» RULES.—The department may adopt rules relating to:

(a) Procedures and criteria for receiving and evaluating

faeiltity applications for designation as a receiving or
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1606 treatment facility, which may include an onsite facility

1607 inspection and evaluation of an applicant’s licensing status and
1608 |performance history, as well as consideration of local service
1609 |needs.

1610 (b) Minimum standards consistent with this part which £heat
1611 a facility must meet and maintain in order to be designated as a
1612 receiving or treatment facility and procedures for monitoring
1613 continued adherence to such standards.

1614 (c) Procedures and criteria for designating receiving

1615 systems which may include consideration of the adequacy of

1616 |services provided by facilities within the receiving system to
1617 |meet the needs of the geographic area using available resources.
1618 (d) Procedures for receiving complaints against a

1619 |designated facility or designated receiving system and for

1620 initiating inspections and investigations of facilities or

1621 receiving systems alleged to have violated the provisions of
1622 this part or rules adopted under this part.

1623 (e) Procedures and criteria for the suspension or

1624 |withdrawal of designation as a receiving or treatment facility

1625 or receiving system.

1626 Section 16. Section 394.4615, Florida Statutes, is amended
1627 to read:

1628 394.4615 Clinical records; confidentiality.—

1629 (1) A clinical record shall be maintained for each

1630 individual held for examination or admitted for treatment under

1631 this part patient. The record must shatdt include data pertaining

1632 to admission and such other information as may be required under

1633 rules of the department. A clinical record is confidential and

1634 exempt from the—provisiens—ef s. 119.07(1l). Unless waived by the
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express and informed consent of the individual, his or her+—b¥

the—patient’s guardian or guardian advocate, his

or her health care surrogate or proxy, or, if thepatient—3s

deceased, by his or her £he—patientls personal representative or

the family member who stands next in line of intestate
succession, the confidential status of the clinical record is
shatd not be lost by either authorized or unauthorized
disclosure to any person, organization, or agency.

(2) The clinical record of an individual held for

examination or admitted for treatment under this part shall be
released if when:
(a) The individual patient or the individual’s patientls

guardian, guardian advocate, or health care surrogate or proxy

authorizes the release. The guardian, e¥ guardian advocate, or

A

health care surrogate or proxy, shall be provided access to the

appropriate clinical records ef—the—patient. The individual

patient or the individual’s patient’s guardian, ©¥ guardian

advocate, health care surrogate or proxy may authorize the

release of information and clinical records to appropriate

persons to ensure the continuity of the individual’s patientls

health eare or mental health care.

(b) The individual patient is represented by counsel and

the records are needed by such the—patient’s counsel for
adequate representation.

(c) The court orders such release. In determining whether
there is good cause for disclosure, the court shall weigh the
need for the information to be disclosed against the possible

harm of disclosure to the individual persern to whom such

information pertains.
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(d) The individual patient is committed toy or is—te—be
returned toy the Department of Corrections frem—the bPepartment

£ O

K|
g T 11

rep—and—Famities, and the Department of Corrections
requests the sweh records. The These records shall be furnished
without charge to the Department of Corrections.
(3) Information from the clinical record may be released if
he—feollowing—eireumstances: o
(a) The individual Whenr—apatient has declared an intention
to harm self or others ether—persens. If the When—such

declaration has been made, the administrator may authorize the

release of sufficient information to prevent harm previde

(b) Whern The administrator of the facility or secretary of

the department deems that release to a qualified researcher as

defined in administrative rule, an aftercare treatment provider,
or an employee or agent of the department is necessary for

treatment of the individual patient, maintenance of adequate

records, compilation of treatment data, aftercare planning, or
evaluation of programs.

(c) The information is necessary for £hepurpose—-of

determining whether an individual a—persern meets the criteria

for involuntary services. In such circumstances ewgtpatient

fo—s5+—394-4655, the clinical record may be released to the state
attorney, the public defender or the individual’s patientls

private legal counsel, the court, and to the appropriate mental

health professionals+—3relugdingthe service provider 3dentified
1N o 204 A58 (7Y (WY D NS Y R wath ot o4 ENEAWS B S ENE S |
LT =2} - e TSI I\ D2 LT T N W @ i i § o WL CTT o CTUCT AT [ S\ UL W i USgs Sy @ R uy
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(4) Information from clinical records may be used for
statistical and research purposes if the information is
abstracted in such a way as to protect the identity of

individuals served and meets the requirements of department

rules.

(5) Information from clinical records may be used by the
Agency for Health Care Administration andy the department;—and
theFlorida—advecaey—eouneits for the purpose of monitoring

facility activity and investigating complaints concerning

facilities.

(6) Clinical records relating to a Medicaid recipient shall
be furnished to the Medicaid Fraud Control Unit in the
Department of Legal Affairs, upon request.

(7) Any person, agency, or entity receiving information
pursuant to this section shall maintain such information as

confidential and exempt from £he—previsiens—of s. 119.07(1).

(8) Any facility or private mental health practitioner who
acts in good faith in releasing information pursuant to this
section is not subject to civil or criminal liability for such
release.

(9) Nethimg—3rw This section does not is—intended—teo

prohibit the parent or next of kin of an individual who is held

for examination or admitted for treatment under this part =

noarann ok a el A 2 LV
PSSO wirto—T o ISt OT

er—program from requesting and receiving information limited to
a summary of that individual’s persenls treatment plan and

current physical and mental condition. Release of such

information must shadtdt be in accordance with the code of ethics
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1722 of the profession involved.

1723 (10) An individual held for examination or admitted for

1724 treatment Patients shall have reasonable access to his or her

1725 fheir clinical records, unless such access is determined by the
1726 |individual’s patient!’s physician to be harmful to the individual
1727 |patient. If the individual’s patient’s right to inspect his or

1728 her clinical record is restricted by the facility, written

1729 |notice of the sweh restriction must shadtd be given to the

1730 individual and his or her patient—andthe patient!s guardian,

1731 guardian advocate, attorney, health care surrogate or proxy, oOr

1732 |and representative. In addition, the restriction must shatt be

1733 recorded in the clinical record, together with the reasons for

qr

hia
=S

1734 it. The restriction expires ef—a patient!sright—toinspee

1735 er—her—eliniecalreecord—shaltexpire after 7 days but may be
1736 renewed, after review, for subsequent 7-day periods.

1737 (11) Any person who fraudulently alters, defaces, or

1738 falsifies the clinical record of an individual any—Pperson

1739 receiving mental—heatth services in a facility subject to this

1740 part, or causes or procures any of these offenses to be

1741 committed, commits a misdemeanor of the second degree,

1742 |punishable as provided in s. 775.082 or s. 775.083.

1743 Section 17. Section 394.462, Florida Statutes, is amended
1744 to read:

1745 394.462 Transportation.—A transportation plan shall be
1746 |developed and implemented by each county by July 1, 2017, in
1747 collaboration with the managing entity in accordance with this
1748 section. A county may enter into a memorandum of understanding

1749 |with the governing boards of nearby counties to establish a

1750 shared transportation plan. When multiple counties enter into a
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memorandum of understanding for this purpose, the counties shall
notify the managing entity and provide it with a copy of the
agreement. The transportation plan shall describe methods of
transport to a facility within the designated receiving system
for individuals subject to involuntary examination under s.
394.463 or involuntary admission under s. 397.6772, s. 397.679,
s. 397.6798, or s. 397.6811, and may identify responsibility for
other transportation to a participating facility when necessary
and agreed to by the facility. The plan may rely on emergency
medical transport services or private transport companies, as
appropriate. The plan shall comply with the transportation
provisions of this section and ss. 397.6772, 397.6795, 397.6822,
and 397.697.

(1) TRANSPORTATION TO A RECEIVING FACILITY.-—

(a) Each county shall designate a single law enforcement
agency within the county, or portions thereof, to take an
individual a—persern into custody upon the entry of an ex parte
order or the execution of a certificate for involuntary
examination by an authorized qualified professional and to

transport that person to the appropriate facility, excluding a

governmental facility, within the designated receiving system

pursuant to a transportation plan or an exception under
subsection (4), or to the nearest receiving facility if neither

apply. However, if the law enforcement officer providing

transportation believes that the individual is eligible for

services provided by the United States Department of Veterans

Affairs, the officer may transport the individual to a facility

operated by the United States Department of Veterans Affairs.

(b) A law enforcement officer acting in good faith pursuant
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to this part may not be held criminally or civilly liable for

false imprisonment.

(c) 4o+t~ The designated law enforcement agency may decline

to transport the individual persern to a receiving facility only
if:

l.a+ The county or jurisdiction designated by the county

has contracted emr—eam—amnvatl—Pbasis with an emergency medical
transport service or private transport company for

transportation of individuals pe¥sens to receiving facilities.

es.
Nitralrant o+ +hia a2~ S an ocnat £ +1 oot it tze A
t/uJ_uuullL., \a CTIT 1O [S5 Pl U WS S W i T T [ g =y \SZA Wy w g T puullp_y, TIr

2.5+~ The law enforcement agency and the emergency medical
transport service or private transport company agree that the
continued presence of law enforcement personnel is not necessary

for the safety of the individual being transported persen or

others.

3.2+ The entity providing transportation may seek
reimbursement for transportation expenses. The party responsible
for payment for such transportation is the person receiving the
transportation. The county shall seek reimbursement from the
following sources in the following order:

a. From a private or public third-party payor, if the
individual being transported persen—receiving—thetransportation

has applicable coverage.

b. From the individual being transported persen—reeceiving

+ 1 dm o e ot
T bL().llOtJULb

c. From a financial settlement for medical care, treatment,
hospitalization, or transportation payable or accruing to the
injured party.

(d)4e}> A company that transports an individual a—patient
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pursuant to this subsection is considered an independent
contractor and is solely liable for the safe and dignified
transport of the individual patiernt. The Sweh company must be
insured and maintain at least preovidermeo—tess—+than $100,000 in
liability insurance with respect to such £he transport ef
patients.

(d) Any company that contracts with a governing board of a

county to transport patients shall comply with the applicable
rules of the department to ensure the safety and dignity of
patients.

(e) If When a law enforcement officer takes custody of an
individual a—persern pursuant to this part, the officer may
request assistance from emergency medical personnel if the sueh
assistance is needed for the safety of the officer or the
individual pe¥sern in custody.

(f) If When a member of a mental health overlay program or
a mobile crisis response service who is a professional

authorized to initiate an involuntary examination pursuant to s.

394.463 or s. 397.675 and—thatprefessienat evaluates an

individual a—persern and determines that transportation to a

receiving facility is needed, the service;——at—Fts—diseretiony

may transport the individual persern to the facility or may call

on the law enforcement agency or other transportation
arrangement best suited to the needs of the individual being

transported patient.
(g) If a When—eany law enforcement officer has custody of an

individual a—persern based on a misdemeanor or a felony, other
than a forcible felony as defined in s. 776.08, who either
roReriminat—orminor—eriminat—behavier—+that meets the statutory
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guidelines for involuntary examination pursuant to s. 394.463,

the law enforcement officer shall transport the individual

perser to the appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or to the nearest receiving

facility if neither apply. Individuals Persens who meet the

statutory guidelines for involuntary admission pursuant to s.
397.675 may also be transported by law enforcement officers to
the extent resources are available and as otherwise provided by
law. Such persons shall be transported to an appropriate
facility within the designated receiving system pursuant to a
transportation plan or an exception under subsection (4), or to
the nearest facility if neither apply.

(h) If a When—any law enforcement officer has arrested an
individual a—persern for a forcible felony, as defined in s.

776.08, and it appears that the individual persern meets the

criteria staktgteryeguidelines for involuntary examination e
praecement under this part, the individual sweh—persen must first

be processed in the same manner as any other criminal suspect.

The law enforcement agency shall thereafter immediately notify
the appropriate facility within the designated receiving system
pursuant to a transportation plan or an exception under
subsection (4), or to the nearest receiving facility if neither
apply. The receiving facility shall be responsible for promptly

arranging for the examination and treatment of the individual

person. A receiving facility is not required to admit an
individual a—persern charged with a crime for whom the facility
determines and documents that it is unable to provide adequate

security, but shall provide examination and treatment to the
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individual pe¥sen where he or she is held.
(1) If the appropriate law enforcement officer believes

that an individual a—pe¥rser has an emergency medical condition

as defined in s. 395.002, the individual persen may be first
transported to a hospital for emergency medical treatment,
regardless of whether the hospital is a designated receiving
facility.

(j) The costs of transportation, evaluation,
hospitalization, and treatment incurred under this subsection by

an individual who was persens—who—have—been arrested for a
violation wiedatiens of any state law or county or municipal

ordinance may be recovered as provided in s. 901.35.

(k) The appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or the nearest receiving

facility if neither apply, must accept an individual persesns

brought by law enforcement officers, or an emergency medical
transport service or a private transport company authorized by
the county, for involuntary examination pursuant to s. 394.463.

The original of the form initiating the involuntary examination

is not required for a receiving facility to accept such an

individual or for transfers from one facility to another.

(1) The appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or the nearest receiving
facility if neither apply, must provide persons brought by law
enforcement officers, or an emergency medical transport service
or a private transport company authorized by the county,

pursuant to s. 397.675, a basic screening or triage sufficient
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to refer the person to the appropriate services.

(m) Each law enforcement agency designated pursuant to
paragraph (a) shall establish a policy that reflects a single
set of protocols for the safe and secure transportation and

transfer of custody of the individual persern. Each law

enforcement agency shall provide a copy of the protocols to the
managing entity.

(n) If Whem a Jjurisdiction has entered into a contract with
an emergency medical transport service or a private transport

company for transportation of individuals persens to facilities

within the designated receiving system, such service or company

shall be given preference for transportation of individuals

persens from nursing homes, assisted living facilities, adult
day care centers, or adult family-care homes, unless the

behavior of the individual perserm being transported is such that

transportation by a law enforcement officer is necessary.

(0) This section does not mayrmeot—be—econstrved—te limit
emergency examination and treatment of incapacitated persons
provided in accordance with s. 401.445.

(p) A law enforcement officer may transport an individual

who appears to meet the criteria for voluntary admission under

s. 394.4625(1) (a) to a receiving facility at the individual’s

request.
(2) TRANSPORTATION TO A TREATMENT FACILITY.—

(a) If the individual held for examination or admitted for

treatment under this part or meither—the patient—rmor any person

legally obligated or responsible for the individual patient is

not able to pay for the expense of transporting an individual =

voturtary—eor—invetuntarypatient to a treatment facility, the
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transportation plan established by the governing board of the
county or counties must specify how the hospitalized patient
will be transported to, from, and between facilities in a safe
and dignified manner.

(b) A company that transports an individual a—patient

pursuant to this subsection is considered an independent
contractor and is solely liable for the safe and dignified

transportation of the individual patient. The Sweh company must

be insured and provide at least me—Fess—than $100,000 in

liability insurance for such with—respeet—+teo—the transport ef
Batients.

(c) A company that contracts with one or more counties to
transport patients in accordance with this section shall comply
with the applicable rules of the department to ensure the safety
and dignity of patients.

(d) County or municipal law enforcement and correctional
personnel and equipment may not be used to transport an
individual patients adjudicated incapacitated or found by the
court to meet the criteria for involuntary services under

plaecement—pursuwant—+te s. 394.467, except in small rural counties

where there are no cost-efficient alternatives.

(3) TRANSFER OF CUSTODY.—Custody of an individual a—persen
who 1s transported pursuant to this part and——ateng—with related

documentationy shall be relinquished to a responsible person
iadividuwatr at the appropriate receiving or treatment facility.
(4) EXCEPTIONS.—An exception to the requirements of this
section may be granted by the secretary ef—+thedepartment for
the purposes of improving service coordination or better meeting

the special needs of individuals. A proposal for an exception
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shall must be submitted to the department after being approved

by the governing boards of any affected counties.

(a) A proposal for an exception must identify the specific
provision from which an exception is requested; describe how the
proposal will be implemented by participating law enforcement
agencies and transportation authorities; and provide a plan for
the coordination of services.

(b) An The exception may be granted only for:

1. An arrangement centralizing and improving the provision

of services within a county, circuit, or local area distriet,

which may include an exception to the requirement for
transportation to the nearest receiving facility;

2. An arrangement whereby by—whieh a facility may provide,
in addition to required psychiatric or substance use disorder

services, an environment and services that whifekh are uniquely

tailored to the needs of an identified group of individuals who

have persems—with special needs, such as persons who have with

hearing impairments or visual impairments, or elderly persons
who have with physical frailties; or
3. A specialized transportation system that provides an

efficient and humane method of transporting individuals patiernts

to and among receiving facilities—ameong—reeceiving—ftaeilitiesy

and to treatment facilities.

The exceptions provided in this subsection shall expire on June
30, 2017, and no new exceptions shall be granted after that
date. After June 30, 2017, the transport of a patient to a
facility that is not the nearest facility must be made pursuant

to a plan as provided in this section.
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Section 18. Section 394.4625, Florida Statutes, is amended
to read:

394.4625 Voluntary admissions.—

(1) EXAMINATION AND TREATMENT AUFHORFFY—TFORECELIVE

PATIENTS . —

(a) In order to be admitted to a facility on a voluntary

basis:

1. An individual must show evidence of mental illness.

2. An individual must be suitable for treatment by the

facility.

3. An adult must provide express and informed consent, and

must be competent to do so.

4. A minor may only be admitted on the basis of the express

and informed consent of the minor’s guardian in conjunction with

the assent of the minor.

a. The assent of the minor is an affirmative agreement by

the minor to remain at the facility for examination or

treatment. Mere failure to object is not assent.

b. The minor’s assent must be verified through a clinical

assessment that is documented in the clinical record and

conducted within 12 hours after arrival at the facility by a

licensed professional authorized to initiate an involuntary

examination pursuant to s. 394.463.

c. In verifying the minor’s assent, the examining

professional must first provide the minor with an explanation as

to why the minor will be examined and treated, what the minor

can expect while in the facility, and when the minor may expect

to be released, using language that is appropriate to the

minor’s age, experience, maturity, and condition. The examining
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professional must determine and document that the minor is able

to understand this information.

d. Unless the minor’s assent is verified pursuant to this

section, a petition for involuntary services must be filed with

the court or the minor must be released to his or her guardian
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(b) A mental health overlay program or a mobile crisis
response service or a licensed professional who is authorized to
394.463 and

is employed by a community mental health center or clinic shall

initiate an involuntary examination pursuant to s.
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ial assessment of the

ability of the following individuals persens to give express and

informed consent to treatment before such individuals persens

may be admitted voluntarily:

1. An individual A—persen 60 years of age or older for whom

transfer is being sought from a nursing home, assisted living
facility,
the individual whenr—suveh—persen has been diagnosed with as

suffering—Ffrom dementia.

adult day care center, or adult family-care home, if
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2. An individual A—persen 60 years of age or older for whom

transfer is being sought from a nursing home pursuant to s.

400.0255(11) 466-025512).

3. An individual who resides in a facility licensed under

chapter 400 or chapter 429 A—persorn for whom all decisions

concerning medical treatment are currently being lawfully made
by a £he health care surrogate or proxy designated under chapter
765.

(c) If Whem an initial assessment of the ability of an
individual a—persern to give express and informed consent to
treatment is required under this part seetien, and a mobile
crisis response service does not respond to the request for an
assessment within 2 hours after the request is made or informs
the requesting facility that it will not be able to respond
within 2 hours after the request is made, the requesting
facility may arrange for assessment by a amy licensed

professional authorized to initiate an involuntary examination

under pursuvant—te s. 394.463. The professional may not be whe—is

rot employed by, e¥ under contract with, or and—dees—smot have a
financial interest ins—either the facility initiating the
transfer or the xreeeiwving facility to which the transfer may be

made and may not have a financial interest in the outcome of the

assessment.

(d) A facility may not admit an individual on voluntary

status or transfer an individual to voluntary status as—a

voluntary patient—apersern who has been adjudicated

incapacitated, unless the condition of incapacity has been

judicially removed, except when a court authorized a legal

guardian in adherence to s. 744.3725. If a facility admits an
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individual on voluntary status who is later determined to have

been adjudicated incapacitated, the facility shall discharge the

individual or transfer the individual to involuntary status

744 ,.3725 as—=

unless there is a court order pursuant to s.
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(e) The health care surrogate or proxy of an individual on

voluntary status a—vetuntary—patient may not consent to the

provision of mental health treatment for that individual +£he

patient. An individual on voluntary status A—veluntary patient

who is unwilling or unable to provide express and informed
consent to mental health treatment must either be discharged or
transferred to involuntary status.

(f) Within 24 hours after an individual’s voluntary

admission, a physician or psychologist admissieonof a—veotuntary
patient;—theadmitting physieian shall document in the patient’s

clinical record whether the individual that—+the patient is able

to give express and informed consent for admission. If the
individual patient is not able to give express and informed

consent for admission,

the facility must shall—-either discharge
the—patient or transfer the individual patient to involuntary
status pursuant to subsection (5).

(2) RELEASE OR DISCHARGE OFMOLUNTARY PATIENTS.—

(a) A facility shall discharge an individual on wvoluntary

status who a—veluntarypatient:

1. Whe Has sufficiently improved so that retention in the
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facility is no longer clinically appropriate desirabte. The
individual A—patient may atse be discharged to the care of a

community facility.

2. Has revoked Whe—revekes consent to admission or requests

discharge. The individual or his or her A—~eoluntary patientor o

relative, friend, or attorney ef—thepatient may request
discharge either orally or in writing at any time following
admission to the facility. The patient must be discharged within
24 hours after ef the request, unless the request is rescinded

or the individual patient is transferred to involuntary status

pursuant to this section. The 24-hour time period may be
extended by a treatment facility if when necessary for adequate
discharge planning, but may shaddt not exceed 3 days excluding
exetusive—of weekends and holidays. If the individual patient,

or another on the individual’s patientls behalf, makes an oral

request for discharge to a staff member, the sweh request must
shatt be immediately entered in the patfent!s clinical record.
If the request for discharge is made by a person other than the

individual patient, the discharge may be conditioned upon the

individual’s express and informed consent ef—+the—patient.

(b) An individual on voluntary status A—veluntarypatient

who has been admitted to a facility and who refuses to consent

to or revokes consent to treatment must shalt be discharged

within 24 hours after such refusal or revocation, unless he or
she is transferred to involuntary status pursuant to this
section or unless the refusal or revocation is freely and

voluntarily rescinded by the individual patient.

(c) An individual on voluntary status who is currently

charged with a crime shall be discharged to the custody of a law
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enforcement officer upon release or discharge from a facility,

unless the individual has been released from law enforcement

custody by posting of a bond, by a pretrial conditional release,

or by other judicial release.

(3) NOTICE OF RIGHT TO DISCHARGE.—At the time of admission

and at least every 6 months thereafter, an individual on

voluntary status a—vetuntary—patient shall be notified in

writing of his or her right to apply for a discharge.

(4) TRANSFER TO VOLUNTARY STATUS.—An involuntary patient
who applies to be transferred to voluntary status shall be
transferred to voluntary status immediately, unless the

individual has been ordered to involuntary services patient—has

b n o~ aven A aa b N N r hoao
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£reatment by a court pursuant to s. 394.467 and continues to
meet the criteria for involuntary placement. When transfer to
voluntary status occurs, notice shall be given as provided in s.
394.4599.

(5) TRANSFER TO INVOLUNTARY STATUS.—If an individual on

voluntary status Whenra—vetuntary patients or an authorized

person on the individual’s patient’s behalf, makes a request for

discharge, the request for discharge, unless freely and
voluntarily rescinded, must be communicated to a physician,

etinieat psychologist, or psychiatrist as quickly as possible,

but within met—3ater—than 12 hours after the request is made. If

the individual patient meets the criteria for involuntary

services, the individual must be transferred to a designated

receiving facility or governmental facility and the

administrator of the receiving or governmental facility where

the i1ndividual 1s held plaocement;—Fthe aodministraterof—+the
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faeitity must file with the court a petition for involuntary
services plaecements within 2 court working days after the
request feordisecharge is made. If the petition is not filed

within 2 court working days, the individual must patient——shatlt

be discharged. Pending the filing of the petition, the
individual patient may be held and emergency mental health

treatment rendered in the least restrictive manner, upon the
written order of a physician, if it is determined that such

treatment is necessary for the safety of the individual patient

or others.

Section 19. Section 394.463, Florida Statutes, is amended
to read:

394.463 Involuntary examination.—

(1) CRITERIA.—An individual may be subject to Apersenmay

] n +
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e 4+ P gy
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yg—foeirtity—Ffor involuntary examination if

there is reason to believe that he or she £he—persern has a

mental illness and because of this his—erher mental illness:

(a)l. The individual persern has refused voluntary

examination after conscientious explanation and disclosure of
the purpose of the examination; or

2. The individual persern 1s unable to determine for himself

or herself whether examination is necessary; and
(b)+= Without care or treatment:s+

1. The individual persen is likely to suffer from neglect

or refuse to care for himself or herself; such neglect or
refusal poses a real and present threat of substantial harm to
his or her well-being; and it is not apparent that the sweh harm
may be avoided through the help of willing family members or

friends or the provision of other services; or
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2. There 1is a substantial likelihood that individual

without care or treatment the person will cause serious bodily

harm to self himsetf or hersetf or others in the near future, as

evidenced by recent behavior.

(2) INVOLUNTARY EXAMINATION.-—

(a) An involuntary examination may be initiated by any one
of the following means:

1. A circuilt or county court may enter an ex parte order

stating that an individual a—persern appears to meet the criteria

for involuntary examination and specifying the findings on which
that conclusion is based. The ex parte order for involuntary
examination must be based on written or oral sworn testimony
that includes specific facts that support the findings. If other
less restrictive means are not available, such as voluntary
appearance for outpatient evaluation, a law enforcement officer,
or other designated agent of the court, shall take the
individual pe¥sern into custody and deliver him or her to an
appropriate, or the nearest, facility within the designated

receiving system pursuant to s. 394.462 for involuntary

examination. The exrder—eof +the court order must shatt be made a

part of the patient!s clinical record. A fee may not be charged

for the filing of a petition am—e¥rder under this subsection. A

facility accepting the individual patient based on the £his

order must send a copy of the order to the department the next
working day. The order may be submitted electronically through
existing data systems, if available. The order is shalid—Pbe valid
only until the individual persen is delivered to the facility or

for the period specified in the order itself, whichever comes

first. If a e time limit is not specified in the order, the
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order is shald—Pbe valid for 7 days after the date it that—the
e¥rder was signed.

2. A law enforcement officer shall take an individual =

perser who appears to meet the criteria for involuntary

examination into custody and deliver or arrange for the delivery

of the individual the—persen—eor—havehimorherdelivered to an

appropriate, or the nearest, facility within the designated
receiving system pursuant to s. 394.462 for examination. The
officer shall complete exeewte a written report detailing the
circumstances under which the individual persern was taken into
custody, which must be made a part of the patient’s clinical
record. A Any facility accepting the individual patient based on

this report must send a copy of the report to the department the
next working day.

3. A physician, etimiead psychologist, psychiatric nurse,
mental health counselor, marriage and family therapist, e

clinical social worker, advanced registered nurse practitioner,

or physician assistant may execute a certificate stating that he

or she has examined the individual a&—pe¥rsern within the preceding

48 hours and finds that the individual persern appears to meet

the criteria for involuntary examination and stating his or her

£he observations upon which that conclusion is based. If other
less restrictive means, such as voluntary appearance for
outpatient evaluation, are not available, a law enforcement

officer shall take into custody the individual pe¥rsern named in

the certificate and deliver him or her to the appropriate, or
nearest, facility within the designated receiving system

pursuant to s. 394.462 for involuntary examination. A law

enforcement officer may only take an individual into custody on
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2244 the basis of a certificate within 7 calendar days after the

2245 certificate is signed. The law enforcement officer shall execute

2246 |a written report detailing the circumstances under which the
2247 individual perser was taken into custody. The report and

2248 certificate shall be made a part of the patient’s clinical

2249 record. A Any facility accepting the individual patient based on
2250 |the £his certificate must send a copy of the certificate to the

2251 department the next working day. The document may be submitted
2252 |electronically through existing data systems, if applicable.

2253 (b) A law enforcement officer who initiates an involuntary

2254 |examination of an individual pursuant to subparagraph (a)2., or

2255 a professional who initiates an involuntary examination of an

2256 individual pursuant to subparagraph (a)3., may notify the

2257 individual’s guardian, representative, or health care surrogate

2258 or proxy of such examination. A receiving facility accepting an

2259 individual for involuntary examination shall make and document

2260 immediate attempts to notify the individual’s guardian,

2261 representative, or health care surrogate or proxy upon the

2262 individual’s arrival.

2263 (c)4k)r An individual A—perser may not be removed from any

2264 |program or residential services ptaecement licensed under chapter
2265 400 or chapter 429 and transported to a receiving facility for
2266 involuntary examination unless an ex parte order, a professional
2267 certificate, or a law enforcement officer’s report is first

2268 |prepared. If the condition of the individual pe¥sern is such that

2269 |preparation of a law enforcement officer’s report is not
2270 |practicable before removal, the report must shalt be completed

2271 as soon as possible after removal, but im—any—ease before the

2272 individual pe¥sen 1s transported to a receiving facility. A
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facility admitting an individual a—persen for involuntary

examination who is not accompanied by the required ex parte

order, professional certificate, or law enforcement officer’s

report must shatd notify the department of the sweh admission by
if available,

certified mail or by e-mail, by the next working

day. The provisions of this paragraph do not apply when
. . . . , . .
transportation is provided by the patient’s family or guardian.
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(d) 4e)> The department shall receive and maintain the

copies of ex parte petitions and orders for involuntary

examinations pursuant to this section, involuntary services

petitions and erders;—involuntaryeoutpatient services—orders

O O 7

orders issued pursuant to s. 394.467, professional certificates,

and law enforcement officers’ reports. These documents are shatd

be—econsidered part of the clinical record, governed by £he
394.4615.

rosrziai o £ s
PTrovT= SO s —OT .

These documents shall be used to
prepare annual reports analyzing the data obtained from these
documents, without information identifying individuals held for

and shall

examination or admitted for treatment patients,
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provide copies of reports to the department, the President of
the Senate, the Speaker of the House of Representatives, and the
minority leaders of the Senate and the House of Representatives.

(e)4+£> An individual held for examination A—patient shall

be examined by a physician, er—a—edtinieadr psychologist, or by—=
psychiatric nurse performing within the framework of an
established protocol with a psychiatrist at a facility without
unnecessary delay to determine if the criteria for involuntary
services are met. Emergency treatment may be provided upon the
order of a physician if the physician determines that such

treatment is necessary for the safety of the individual patient

or others. The individual patient may not be released by the

receiving facility or its contractor without the documented
approval of a psychiatrist or a clinical psychologist or, if the
receiving facility is owned or operated by a hospital or health
system, the release may also be approved by a psychiatric nurse
performing within the framework of an established protocol with
a psychiatrist, or an attending emergency department physician
with experience in the diagnosis and treatment of mental illness
after completion of an involuntary examination pursuant to this
subsection. A psychiatric nurse may not approve the release of a
patient if the involuntary examination was initiated by a
psychiatrist unless the release is approved by the initiating
psychiatrist.

(f)+4e> Within the 72-hour examination period or, if the 72
hours ends on a weekend or holiday, no later than the next
working day thereafter, one of the following actions must be
taken, based on the individual needs of the patient:

1. The patient shall be released, unless he or she is
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charged with a crime, in which case the patient shall be
returned to the custody of a law enforcement officer;

2. The patient shall be released, subject to the provisions
of subparagraph 1., for voluntary outpatient treatment;

3. The patient, unless he or she is charged with a crime,
shall be asked to give express and informed consent to placement
as a voluntary patient and, if such consent is given, the
patient shall be admitted as a voluntary patient; or

4. A petition for involuntary services shall be filed in
the circuit court if inpatient treatment is deemed necessary or
with the criminal county court, as defined in s. 394.4655(1), as
applicable. When inpatient treatment is deemed necessary, the
least restrictive treatment consistent with the optimum
improvement of the patient’s condition shall be made available.
When a petition is to be filed for involuntary outpatient
placement, it shall be filed by one of the petitioners specified
in s. 394.4655(4) (a). A petition for involuntary inpatient
placement shall be filed by the facility administrator.

(g)> If an individual A—persern for whom an involuntary

examination has been initiated whe is also being evaluated or
treated at a hospital for an emergency medical condition as

defined speeified in s. 395.002, the involuntary examination

mirat I zama A ey o
mos Tt ot CxXamIiCo—oy <

£ o +xz 2o+ an T N
T T 7 T

P I
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rours—Fhre—2—hour
period begins when the individual patient arrives at the
hospital and ceases when a £he—attending physician documents

that the individual patient has an emergency medical condition.

The 72-hour period resumes when the physician documents that the

emergency medical condition has stabilized or does not exist. If

the patient is examined at a hospital providing emergency
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2360 |medical services by a professional qualified to perform an

2361 involuntary examination and is found as a result of that

2362 |examination not to meet the criteria for involuntary outpatient
2363 |services pursuant to s. 394.4655(2) or involuntary inpatient
2364 |placement pursuant to s. 394.467 (1), the patient may be offered
2365 |voluntary services or placement, if appropriate, or released

2366 |directly from the hospital providing emergency medical services.
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2371 rot—intended—toprevent A hospital providing emergency medical

2372 services may transfer an individual frem appreopriateldy

2373 |£ransferringapatient to another hospital before stabilization
2374 if the requirements of s. 395.1041(3) (c) are have—lbeen met.
2375 43+ One of the following must occur within 12 hours after a

2376 the—patient!s—attending physician documents that the

2377 individual’s patient’s medical condition has stabilized or that

2378 an emergency medical condition has been stabilized or does not
2379 |exist:

2380 1. The individual shall be examined by a physician,

2381 |psychiatric nurse, or psychologist and, if found not to meet the

2382 criteria for involuntary examination pursuant to this section,

2383 shall be released directly from the hospital providing the

2384 emergency medical services. The results of the examination,

2385 including the final disposition, shall be entered into the

2386 clinical record patient—mustbeexamined by a—faciltity—and
2387 |xreteased; or

2388 2. The individual shall be transferred to a receiving
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2389 facility for examination if patien s

2390 |designated—faciltity—in—whieh appropriate medical and mental

2391 |health treatment is available. However, the receiving facility
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2392 |must be notified of the transfer within 2 hours after the
2393 |individual’s petient’s condition has been stabilized or after

2394 determination that an emergency medical condition does not

2395 exist.

2396 (3) NOTICE OF RELEASE.—Notice of the release shall be given
2397 to the individual’s patient!s guardian, health care surrogate or
2398 |proxy, or representative;—te—any person—who—exceugted—=

2399 | eertificateadmitting the patient—to+the reeceiving faeilitys and

2400 to any court that ordered the individual’s examination whieh

2401 ordered—thepatientls—evaluation.

2402 Section 20. Section 394.467, Florida Statutes, 1s amended
2403 to read:

2404 394.467 Involuntary inpatient placement.—

2405 (1) CRITERIA.—An individual A—persern may be ordered for

2406 |involuntary inpatient placement for treatment upon a finding of
2407 the court by clear and convincing evidence that:

2408 (a) He or she has a mental illness and because of his or
2409 |her mental illness:

2410 l.a. He or she has refused voluntary inpatient placement
2411 for treatment after sufficient and conscientious explanation and
2412 |disclosure of the purpose of inpatient placement for treatment;
2413 or

2414 b. He or she is unable to determine for himself or herself
2415 whether inpatient placement is necessary; and

2416 2.a. He or she is incapable of surviving alone or with the

2417 help of willing and responsible family or friends, including
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available alternative services, and, without treatment, is
likely to suffer from neglect or refuse to care for himself or
herself, and such neglect or refusal poses a real and present
threat of substantial harm to his or her well-being; or

b. There is substantial likelihood that in the near future
he or she will inflict serious bodily harm on self or others, as
evidenced by recent behavior causing, attempting, or threatening
such harm; and

(b) All available less restrictive treatment alternatives
that would offer an opportunity for improvement of his or her
condition have been judged to be inappropriate.

(2) ADMISSION TO A TREATMENT FACILITY.—An individual &

patient may be retained by a facility or involuntarily ordered
placed in a treatment facility upon the recommendation of the
administrator of the facility where the individual patiernt has
been examined and after adherence to the notice and hearing
procedures provided in s. 394.4599. The recommendation must be
supported by the opinion of a psychiatrist and the second
opinion of a etimiead psychologist or another psychiatrist, both
of whom have personally examined the individual patient within

the preceding 72 hours, that the criteria for involuntary
inpatient placement are met. However, if the administrator
certifies that a psychiatrist or edtimiead psychologist is not
available to provide the second opinion, the second opinion may
be provided by a licensed physician who has postgraduate
training and experience in diagnosis and treatment of mental
illness or by a psychiatric nurse. Any opinion authorized in
this subsection may be conducted through a face-to-face

examination, in person, or by electronic means. Such
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recommendation shall be entered on a petition for involuntary
inpatient placement certificate that authorizes the facility to

retain the individual being held patient pending transfer to a

treatment facility or completion of a hearing.

(3) PETITION FOR INVOLUNTARY INPATIENT PLACEMENT.-—

(a) The administrator of the receiving facility shall file
a petition for involuntary inpatient placement in the court in

the county where the individual patient is located. Upon filing,

the clerk of the court shall provide copies to the department,

the individual, his or her patient;—the—patient’s guardian,

guardian advocate, health care surrogate or proxy, OoOr

representative, and the state attorney and public defender of

the judicial circuit in which the individual patiernt is located.

A fee may not be charged for the filing of a petition under this
subsection.

(b) A receiving or treatment facility filing a petition for

involuntary inpatient placement shall send a copy of the

petition to the Department of Children and Families by the next

working day.

(4) APPOINTMENT OF COUNSEL.—

Within 1 court working day after the filing of a petition
for involuntary inpatient placement, the court shall appoint the

public defender to represent the individual persern who is the

subject of the petition, unless the person is otherwise
represented by counsel. The clerk of the court shall immediatety
notify the public defender of the sweh appointment. Any attorney
representing the individual patient shall have access to the

individual patiernt, witnesses, and records relevant to the

presentation of the individual’s patientls case and shall
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represent the interests of the individual patient, regardless

the source of payment to the attorney.
(5) CONTINUANCE OF HEARING.—The individual patient is
entitled,

with the concurrence of the individual’s patient’s

counsel, to at least one continuance of the hearing for up to
weeks.

(6) HEARING ON INVOLUNTARY INPATIENT PLACEMENT.—

(a)l. The court shall hold the hearing
services inpatientpraecement within 5 court

the petition is filed,

on involuntary

unless a continuance is granted.

2. Except for good cause documented in the court file,

which may be demonstrated by administrative order of the cour

working days afte

COMMITTEE AMENDMENT
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the hearing must be held in the receiving or treatment facili

ty

where the individual is located. If the hearing cannot be hel

d

in the receiving or treatment facility, it must be held in a

location convenient to the individual as is consistent with

orderly procedure, and which is not likely to be injurious to
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condition. If the court finds that the individual’s patientls

attendance at the hearing is not consistent with the best
interests of the individual patient,
patientls counsel does not object,

and the individual’s

the court may waive the

presence of the individual patient from all or any portion of

the hearing. Alternatively, if the individual wishes to

voluntarily waive his or her attendance at the hearing, the

court must determine that the individual’s waiver is knowing,
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intelligent, and voluntary before waiving the presence of the

individual from all or any portion of the hearing. Fhe—state

BN S SN S W T ~I-NE S Sl 2N P BRI I SR I okl 1 At atarnt 2o T At~ a1
|7 N U WPl N S _Y [ S N CTIT |\ E S U U R Sy Sy [ S WITITCTTT CTIT LJLA.L.,_L T = ) OO T T oL [S5J B Iy & Ry S
roarmeraa Aty 4+ ot o rat+thae o 4+ Nt 1+ Na e~y Lo~ ] 2
- LJJ_ =] T CTIT o CTHCT I [ S &> N WS i - CITTTT CTIT LJ L_,_LL_,_I_UJ.J._I_J.J.\j J_LA.\_/_I__L_I_L_,_Y
ENA P I PSP SIPNE S~ roanl o~y PN EENE I NE SO NP~ I N 2 N~ Aq e
Uit I T Lo T 1T T ULy &) CTIT [ S Ny @ gy =y t/uJ_ L.,_Y 1T TTTC T 1T OO T [ S (= _I_J.J.\.j.

3. The court may appoint a magistrate to preside at the
hearing. One of the professionals who executed the petition for
involuntary inpatient placement certificate shall be a witness.

The court shall ensure that the individual and his or her

guardian, guardian advocate, health care surrogate or proxy, OoOr

representative are informed patientand the patient!s guardian

IS 1nf
p oA E=

v A Ao ANt N gy o o
O o prococTIiTcaocITve oOf T

v—the—eceourt of the right to

If the individual patient

11
T

an independent expert examination.

the court shall ensure that

The

cannot afford such an examination,
one is provided, as otherwise provided for by law.

independent expert’s report is confidential and not
discoverable, unless the expert is £e—ke called as a witness for

the individual patient at the hearing. The testimony in the

hearing must be giswvern under oath,
The individual patient may refuse to testify at the

and the proceedings must be

recorded.

hearing.

(b) If the court concludes that the individual patient
meets the criteria for involuntary services inpatient—placement,
it may order that the individual patient be transferred to a
if the individual patient is at a
that the individual patient be retained

treatment facility or,

treatment facility,

there or be treated at any other appropriate facility, or that

the individual patient receive services, on an involuntary

basis, for up to 90 days. However, any order for involuntary
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mental health services in a treatment facility may be for up to
6 months. The order must shald specify the nature and extent of
the individual’s patientls mental illness. The court may not

order an individual with traumatic brain injury or dementia who
lacks a co-occurring mental illness to be involuntarily placed
in a state treatment facility. The facility shall discharge the
individual a—patient any time the individual patient no longer

meets the criteria for involuntary inpatient placement, unless

the individual patiernt has transferred to voluntary status.

(c) If at any time before the conclusion of the hearing on
involuntary inpatient placement it appears to the court that the
individual perser does not meet the criteria for involuntary
inpatient placement under this section, but instead meets the
criteria for involuntary outpatient services, the court may
order the person evaluated for involuntary outpatient services
pursuant to s. 394.4655. The petition and hearing procedures set
forth in s. 394.4655 shall apply. If the person instead meets
the criteria for involuntary assessment, protective custody, or
involuntary admission pursuant to s. 397.675, then the court may
order the person to be admitted for involuntary assessment for a
period of 5 days pursuant to s. 397.6811. Thereafter, all
proceedings are governed by chapter 397.

(f)+e At the hearing on involuntary inpatient placement,
the court shall consider testimony and evidence regarding the
individual’s patient’s competence to consent to treatment. If
the court finds that the individual patient is incompetent to

consent to treatment, it shall appoint a guardian advocate as
provided in s. 394.4598.
(g)4e)r The administrator of the petitioning facility shall
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provide a copy of the court order and adequate documentation of

an individual’s a—patient’s mental illness to the administrator

of a treatment facility if the individual patient is ordered for

involuntary inpatient placement, whether by civil or criminal
court. The documentation must include any advance directives
made by the individual patient, a psychiatric evaluation of the
individual patiernt, and any evaluations of the individual
patient performed by a psychiatric nurse, a etinieat

psychologist, a marriage and family therapist, a mental health
counselor, or a clinical social worker. The administrator of a

treatment facility may refuse admission to an individual awy

patient directed to its facilities on an involuntary basis,
whether by civil or criminal court order, who is not accompanied
by adequate orders and documentation.

(7) PROCEDURE FOR CONTINUED INVOLUNTARY INPATIENT
PLACEMENT.—

(a) Hearings on petitions for continued involuntary
inpatient placement of an individual placed at any treatment
facility are administrative hearings and must be conducted in
accordance with s. 120.57(1), except that any order entered by
the administrative law judge is final and subject to judicial
review in accordance with s. 120.68. Orders concerning

individuals patients committed after successfully pleading not

guilty by reason of insanity are governed by s. 916.15.

1.4b) If the individual patient continues to meet the

criteria for involuntary inpatient placement and is being
treated at a treatment facility, the administrator shall, before
the expiration of the period the treatment facility is

authorized to retain the individual patfent, file a petition
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requesting authorization for continued involuntary inpatient
placement. The request must be accompanied by a statement from

the individual’s patient!s physician, psychiatrist, psychiatric

nurse, or etrinieat psychologist justifying the request, a brief
description of the individual’s patientls treatment during the

time he or she was involuntarily placed, and an individualized
plan of continued treatment. Notice of the hearing must be
provided as—previded in accordance with s. 394.4599. If an

individual’s attendance at the hearing is voluntarily waived,

the administrative law judge must determine that the waiver is

knowing, intelligent, and voluntary before waiving the presence

of the individual from all or a portion of the hearing.

Alternatively, if an individual’s a—patient!s attendance at the

hearing is voluntarily waived, the administrative law judge must
determine that the waiver is knowing and voluntary before

waiving the presence of the individual patfent from all or a

portion of the hearing. Alternatively, if at the hearing the
administrative law judge finds that attendance at the hearing is

not consistent with the individual’s best interests ef—+the

patient, the administrative law judge may waive the presence of
the individual peftiernt from all or any portion of the hearing,

unless the individual patiernt, through counsel, objects to the

waiver of presence. The testimony in the hearing must be under
oath, and the proceedings must be recorded.

2.4e) Unless the individual patient is otherwise

represented or is ineligible, he or she shall be represented at
the hearing on the petition for continued involuntary inpatient
placement by the public defender of the circuit in which the

facility is located.
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3. The Division of Administrative Hearings shall ensure

that the individual who is the subject of the petition and his

or her guardian, guardian advocate, health care surrogate or

proxy, or representative are informed of the individual’s right

to an independent expert examination. If the individual cannot

afford such an examination, the court shall ensure that one is

provided as otherwise provided for by law.

4.4 If at a hearing it is shown that the individual

patient continues to meet the criteria for involuntary inpatient
placement, the administrative law judge shall sign the order for
continued involuntary inpatient placement for up to 90 days.
However, any order for involuntary mental health services in a
treatment facility may be for up to 6 months. The same procedure
must shatdt be repeated before the expiration of each additional
period the individual patient is retained.

5.4e)> If continued involuntary inpatient placement is

necessary for an individual a—patiernt admitted while serving a

criminal sentence, but his or her sentence is about to expire,
or for a minor involuntarily placed, but who is about to reach
the age of 18, the administrator shall petition the
administrative law judge for an order authorizing continued
involuntary inpatient placement.

6.45 If the individual patient has been previously found

incompetent to consent to treatment, the administrative law
judge shall consider testimony and evidence regarding the

individual’s patientls competence. If the administrative law

judge finds evidence that the individual patiernt is now
competent to consent to treatment, the administrative—taw judge

may issue a recommended order to the court that found the
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individual patient incompetent to consent to treatment that the
individual’s patientls competence be restored and that any

guardian advocate previously appointed be discharged.

7.4e> If the individual patient has been ordered to undergo

involuntary inpatient placement and has previously been found
incompetent to consent to treatment, the court shall consider
testimony and evidence regarding the individual’s patientls
incompetence. If the individual’s patient’ls competency to

consent to treatment is restored, the discharge of the guardian

advocate shall be governed by s. 394.4598.

The procedure required in this paragraph suabseetion must be

followed before the expiration of each additional period the

individual is patient—ds—invetuntarity receiving involuntary

@D

services.

(8) RETURN TO FACILITY.—If an individual a—patient

involuntarily held at a treatment facility under this part
leaves the facility without the administrator’s authorization,
the administrator may authorize a search for the individual

patient and his or her return to the facility. The administrator

may request the assistance of a law enforcement agency in this
regard.

Section 21. Section 394.46715, Florida Statutes, is amended
to read:

394.46715 Rulemaking authority.—The department may adopt
rules to administer this part.

Section 22. Section 394.4672, Florida Statutes, is amended
to read:

394.4672 Procedure for placement of veteran with federal
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(1) A facility owned, operated, or administered by the

agency.—

United States Department of Veterans Affairs that provides

mental health services shall have authority as granted by the

Department of Veterans’ Affairs to:

(a) Initiate and conduct involuntary examination pursuant
to s. 394.463.

(b) Provide voluntary admission and treatment pursuant to
s. 394.4625.

(c) Petition for involuntary placement pursuant to s.
394.467.

(2)43)r If the court determines that an individual meets the
criteria for involuntary placementand he or she Wherever—3t—is
determined by —the—~cour
Invetuntaryplaocementoand i+t appears—that suveh persen 1is

eligible for care or treatment by the United States Department

e N ]
(=8 ML o Ull 1114 A

of Veterans Affairs or other agency of the United States

Government, the court, upon receipt of documentation =&

ooy
A g -

£ifieate from the United States Department of Veterans

Affairs or another sweh—ether agency showing that facilities are

available and that the individual persern is eligible for care or

treatment therein, may place that individual persen with the

United States Department of Veterans Affairs or other federal

agency. The individual persen—whose prtacement—is—sought shall be

personally served with notice of the pending placement

proceeding in the manner as provided in this part.;—and—nothing

4+n This section does not shaltt affect the individual’s his—eor

kher right to appear and be heard in the proceeding. Upon being
placed, the individual is plaecement;—Fthe persen—shall—be subject
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2708 to the ¥wles—and regulations of the United States Department of
2709 |Veterans Affairs or other federal agency.
2710 (3)42> The judgment or order of placement by a court of

2711 |competent jurisdiction of another state or of the District of

2712 Columbia, which places an individual ptaeing—a—persen with the

2713 |United States Department of Veterans Affairs or other federal

2714 |agency for care or treatment, hasy—shald—have the same force and
2715 effect in this state as in the jurisdiction of the court

2716 |entering the judgment or making the order.s—and The courts of
2717 |the placing state or of the District of Columbia shall retain be

2718 | deemed—+teo—have—retained jurisdiction over the individual ef—the

2719 |persern so placed. Consent is khereby given to the application of
2720 the law of the placing state or district with respect to the
2721 authority of the chief officer of any facility of the United
2722 States Department of Veterans Affairs or other federal agency
2723 operated in this state to retain custody or to transfer, parole,

2724 or discharge the individual persen.

2725 (4)43) Upon receipt of documentation from a—eertificate—-of

2726 the United States Department of Veterans Affairs or another sueh

2727 |ether federal agency that facilities are available for the care

2728 or treatment of individuals who have mental illness and that the

nrs—and—that—+the persen 1s eligible

11 o
Yy LTttt Pt S0O

H-

2729 individual mentally—
2730 for that care or treatment, the administrator of the receiving

2731 or treatment facility may eawuse—the transfer ef that individual

2732 person to the United States Department of Veterans Affairs or
2733 other federal agency. Upon effeeting such transfer, the

2734 committing court shall be notified by the transferring agency.

2735 |An individual may not be transferred Ne—persen—shall—be

2736 AP R I = + 1 TTmddt o] Qb od e TN o b o £ ot amproarme ALELL o
CLrOliTo T T 11T \awy T OTTI T C T T CTO T TO J_/\_/tJL/LJ_L.lI.l\_/J.J.L. A Vo OO TTTTNDS [ Y S Sy 65 Ry S Sy )
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or—otherfederalageney if he or she is confined pursuant to the

conviction of any felony or misdemeanor or if he or she has been
acquitted of the charge solely on the ground of insanity, unless

before prier—te transfer the court placing the individual sueh

persen enters an order for the transfer after appropriate motion
and hearing and without objection by the United States
Department of Veterans Affairs.

(5)+4r An individual Any—persen transferred as provided in
this section shall be deemed to be placed with the United States

Department of Veterans Affairs or other federal agency pursuant
to the original order placemernt.

Section 23. Section 394.4685, Florida Statutes, is amended
to read:

394.4685 Transfer of patients among facilities.—

(1) TRANSFER BETWEEN PUBLIC FACILITIES.-—

(a) An individual A—patient who has been admitted to a

public receiving facility, or his or her £he family member,

guardian, e¥ guardian advocate, or health care surrogate or

proxy ef—swvehpatient, may request the transfer of the
individual patient to another public receiving facility. An
individual A—patient who has been admitted to a public treatment

facility, or his or her #£he family member, guardian, e¥ guardian

advocate, or health care surrogate or proxy ef—suvechpatient, may

request the transfer of the individual patient to another public

treatment facility. Depending on the medical treatment or mental
health treatment needs of the individual patient and the

availability of appropriate facility resources, the individual

patient may be transferred at the discretion of the department.

If the department approves the transfer of an individual on
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2766 involuntary status, notice in accordance with inveluntary

A1 n + +h
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2767 | patient—retd
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rys—of s. 394.4599 must
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b ar—prier—te the transfer by the

o3z
gV
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2768 |be given before shat

2769 |transferring facility. The department shall respond to the

2770 request for transfer within 2 working days after receipt of the
2771 request by the facility administrator.

2772 (b) If When required by the medical treatment or mental
2773 |health treatment needs of the individual patient or the

2774 |efficient use wEidization of a public receiving or public

2775 |treatment facility, an individual a—patient may be transferred

2776 from one receiving facility to another+ or from one treatment

2777 facility to another+——at—the department’s—diseretion, or, with

2778 the express and informed consent of the individual or the

2779 individual’s guardian, guardian advocate, or health care

2780 surrogate or proxy patient—eor—thepatientls—guardianor guardian
2781 |adveeate, to a facility in another state. Notice in accordance
2782 |with aeecerding—to—theprovisions—of s. 394.4599 must shadd be
2783 given before prier—+te the transfer by the transferring facility.

2784 If prior notice is not possible, notice of the transfer shall be
2785 |provided as soon as practicable after the transfer.

2786 (2) TRANSFER FROM PUBLIC TO PRIVATE FACILITIES.-—

2787 (a) An individual A—patient who has been admitted to a

2788 |public receiving or public treatment facility and has requested,
2789 |exkher personally or through his or her guardian, e¥ guardian

2790 advocate, or health care surrogate or proxy, and is able to pay

2791 for treatment in a private facility shall be transferred at the
2792 individual’s patientls expense to a private facility upon

2793 acceptance of the individual patient by the private facility.
2794 (b) A public receiving facility initiating the a—patient
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transfer of an individual to a licensed hospital for acute care

mental health services not accessible through the public
receiving facility shall notify the hospital of such transfer
and send the hospital all records relating to the emergency
psychiatric or medical condition.

(3) TRANSFER FROM PRIVATE TO PUBLIC FACILITIES.—

(a) An individual or the individual’s A—patient—or—the
I

patient’s guardian, ¥ guardian advocate, or health care

surrogate or proxy may request the transfer of the individual

pattent from a private to a public facility, and the individual

patient may be so transferred upon acceptance of the individual
patient by the public facility.
(b) A private facility may request the transfer of an

individual a—patient from the facility to a public facility, and

the individual patiernt may be so transferred upon acceptance of

the individual patiernt by the public facility. The cost of such

transfer is shati—Pbe the responsibility of the transferring
facility.

(c) A public facility must respond to a request for the
transfer of an individual a—patient within 24 hours 2Z2—werking
days after receipt of the request.

(4) TRANSFER BETWEEN PRIVATE FACILITIES.—

(a) An individual being held A—patient in a private

facility or his or her £he—patientls guardian, e¥ guardian

advocate, or health care surrogate or proxy may request the

transfer of the individual patient to another private facility

at any time, and the individual patient shall be transferred

upon acceptance of the individual patient by the facility to

which transfer is sought.
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(b) A private facility may request the transfer of an

individual from the facility to another private facility, and

the individual may be transferred upon acceptance of the

individual by the facility to which the individual is being

transferred.

Section 24. Section 394.469, Florida Statutes, 1s amended
to read:

394.469 Discharge from ef involuntary placement patients.—

(1) POWER TO DISCHARGE.—At any time an individual a—patient

is found to no longer meet the criteria for involuntary
placement, the administrator shall:

(a) Discharge the individual patients—unless the patient is

under a criminal charge, in which case the patient shall be
transferred to the custody of the appropriate law enforcement
officer;

(b) Transfer the individual patiernt to voluntary status on

the administrator’s kis—er—her own authority or at the
individual’s patientls request, unless the individual is patient

is under criminal charge or adjudicated incapacitated;

(c) Discharge the individual to the custody of a law

enforcement officer, if the individual is currently charged with

any crime and has not been released from law enforcement custody

by posting of a bond, or by a pretrial conditional release or by

other judicial release; or

(d)4e)> Place an improved individual patient, except

individuals described in paragraph (c) a—patienrt—under—a

eriminat—eharge, on convalescent status in the care of a

community facility.

(2) NOTICE.—Notice of discharge or transfer of an
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individual must be provided in accordance with a—patient—shaltlt

be—given—as—previded—an s. 394.4599.
Section 25. Section 394.473, Florida Statutes, 1s amended

to read:

394.473 Attorney Atteorneyls fee; expert witness fee.—

(1) Fr—the—easeofanindigentpersen—Ffor—whom An attorney

i+s appointed to represent an individual pursuant to £he

rovistons—ef this part+—theattorney shall be compensated by

§o!

the state pursuant to s. 27.5304. A public defender appointed to

represent an indigent individual may not Fa—theecaseof an

publtice—defender——shall receive me additional compensation other
than that usually paid his or her office.

(2) If an indigent individual’s case requires Fa—the—-ecase
of—an—indigent—person—for—whom expert testimony is—reguired in a

court hearing pursuant to the—provisiens—ef this part aet, the

expert shall be compensated by the state pursuant to s. 27.5303

or s. 27.5304, as applicable, unless the expert—execept—one—who

is classified as a full-time employee of the state or whe is

receiving remuneration from the state for his or her time in

attendance at the hearing—shaltt—be——compensated—by—thestate
pursgant—teo—s—2+5364.

Section 26. Section 394.475, Florida Statutes, is amended
to read:

394.475 Acceptance, examination, and involuntary services
pracement—of Florida—residents from out-of-state mental health
authorities.—

(1) Upon the request of the state mental health authority

of another state, the department may is—avtherized—Etoe accept an
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individual as a patient, for up to a—perieodofnotmore—+than 15

days, a—perser who is and has been a bona fide resident of this
state for at least a—peried—eoef—aeot—Tess—+than 1 year.

(2) An individual Amy—persern received pursuant to

subsection (1) shall be examined by the staff of the state
facility where the individual sueh—patient has been admitted

h ama b d A o
I CxXamrriiac O —ST

B

7
p & g =y

be—complteted during the 15-day

(3) If, upon examination, the individual such—a—person

requires continued involuntary services pracement, a petition

for a hearing regarding involuntary services ptaeement shall be
filed with the court of the county where wherein the treatment
facility receiving the individual patient is located or the
county where the individual patient is a resident.

(4) During the pendency of the examination period and the
pendency of the involuntary services ptaecement proceedings, an
individual swebh—perser may continue to be held in the treatment
facility unless the court having jurisdiction enters an order to
the contrary.

Section 27. Section 394.4785, Florida Statutes, is amended
to read:

394.4785 Children and adolescents; admission and placement
in mental health facilities.—

(1) A child or adolescent as defined as a minor in s.
394.455(31) 4Aa—s+—394-492 may not be admitted to a state-owned

or state-operated mental health treatment facility. A minor

ehiltd may be admitted pursuant to s. 394.4625, s. 394.463, or s.

394.467 to a crisis stabilization unit or a residential

treatment center licensed under this chapter or a hospital

Page 101 of 122
3/31/2017 9:01:06 AM CF.CF.03183




2911
2912
2913
2914
2915
2916
2917
2918
2919
2920
2921
2922
2923
2924
2925
2926
2927
2928
2929
2930
2931
2932
2933
2934
2935
2936
2937
2938
2939

Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. SB 1756

| MRTATRAN =7

licensed under chapter 395. The treatment center, unit, or
hospital must provide the least restrictive available treatment

that is appropriate to the imdividualt needs of the minor ehild

At and must adhere to the guiding principles, system

of care, and service planning provisions of eentained—in part
IIT of this chapter.

(2) A minor who is younger than 14 years of age persen
wngder—the—age—of—34 who is admitted to a amy hospital licensed

pursuant—teo—~echapter 395 may not be admitted to a bed in a room
or ward with an adult patient in a mental health unit or share

common areas with an adult patient in a mental health unit.
However, a minor perser 14 years of age or older may be admitted

to a bed in a room or ward in the mental health unit with an

adult if a the—admitting physician documents in the clinical
ease record that the services are suehplaecement—+s medically
indicated or for reasons of safety. The Sueh placement shall be

reviewed by a the—attending physician or a designee or on-call

physician each day and documented in the clinical ease record.

Section 28. Section 394.4786, Florida Statutes, is

repealed.

Section 29. Section 394.47865, Florida Statutes, is

repealed.

Section 30. Section 394.4787, Florida Statutes, 1is

repealed.

Section 31. Section 394.4788, Florida Statutes, is

repealed.

Section 32. Section 394.4789, Florida Statutes, 1is

repealed.

Section 33. Paragraph (a) of subsection (5) of section
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20.425, Florida Statutes, is amended to read:

20.425 Agency for Health Care Administration; trust funds.—
The following trust funds shall be administered by the Agency
for Health Care Administration:

(5) Public Medical Assistance Trust Fund.

(a) Funds to be credited to and uses of the trust fund

shall be administered in accordance with s. the—provisions—of
55+—394-4786—and 409.918.

Section 34. Paragraph (a) of subsection (3) and subsection
(6) of section 39.407, Florida Statutes, are amended to read:

39.407 Medical, psychiatric, and psychological examination
and treatment of child; physical, mental, or substance abuse
examination of person with or requesting child custody.—

(3) (a)1l. Except as otherwise provided in subparagraph (b)1.
or paragraph (e), before the department provides psychotropic
medications to a child in its custody, the prescribing physician
shall attempt to obtain express and informed consent, as defined
in s. 394.455(15) and as described in s. 394.459(3)4=), from the
child’s parent or legal guardian. The department must take steps
necessary to facilitate the inclusion of the parent in the
child’s consultation with the physician. However, 1f the
parental rights of the parent have been terminated, the parent’s
location or identity is unknown or cannot reasonably be
ascertained, or the parent declines to give express and informed
consent, the department may, after consultation with the
prescribing physician, seek court authorization to provide the
psychotropic medications to the child. Unless parental rights
have been terminated and if it is possible to do so, the

department shall continue to involve the parent in the
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decisionmaking process regarding the provision of psychotropic
medications. If, at any time, a parent whose parental rights
have not been terminated provides express and informed consent
to the provision of a psychotropic medication, the requirements
of this section that the department seek court authorization do
not apply to that medication until such time as the parent no
longer consents.

2. Any time the department seeks a medical evaluation to
determine the need to initiate or continue a psychotropic
medication for a child, the department must provide to the
evaluating physician all pertinent medical information known to
the department concerning that child.

(6) Children who are in the legal custody of the department
may be placed by the department, without prior approval of the
court, in a residential treatment center licensed under s.
394.875 or a hospital licensed under chapter 395 for residential
mental health treatment only pursuant to this section or may be
placed by the court in accordance with an order of involuntary
examination or involuntary services praeement entered pursuant
to s. 394.463 or s. 394.467. All children placed in a
residential treatment program under this subsection must have a
guardian ad litem appointed.

(a) As used in this subsection, the term:

1. “Residential treatment” means placement for observation,
diagnosis, or treatment of an emotional disturbance in a
residential treatment center licensed under s. 394.875 or a
hospital licensed under chapter 395.

2. “Least restrictive alternative” means the treatment and

conditions of treatment that, separately and in combination, are
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2998 no more intrusive or restrictive of freedom than reasonably
2999 |necessary to achieve a substantial therapeutic benefit or to
3000 |protect the child or adolescent or others from physical injury.
3001 3. “Suitable for residential treatment” or “suitability”
3002 |means a determination concerning a child or adolescent with an
3003 |emotional disturbance as defined in s. 394.492(5) or a serious
3004 |emotional disturbance as defined in s. 394.492(6) that each of
3005 |the following criteria is met:

3006 a. The child requires residential treatment.

3007 b. The child is in need of a residential treatment program
3008 and is expected to benefit from mental health treatment.

3009 c. An appropriate, less restrictive alternative to

3010 residential treatment is unavailable.

3011 (b) Whenever the department believes that a child in its
3012 legal custody is emotionally disturbed and may need residential
3013 treatment, an examination and suitability assessment must be
3014 conducted by a qualified evaluator who is appointed by the

3015 |Agency for Health Care Administration. This suitability

3016 assessment must be completed before the placement of the child
3017 in a residential treatment center for emotionally disturbed
3018 children and adolescents or a hospital. The qualified evaluator
3019 |must be a psychiatrist or a psychologist licensed in Florida who
3020 has at least 3 years of experience in the diagnosis and

3021 treatment of serious emotional disturbances in children and
3022 adolescents and who has no actual or perceived conflict of

3023 interest with any inpatient facility or residential treatment
3024 center or program.

3025 (c) Before a child is admitted under this subsection, the

3026 |child shall be assessed for suitability for residential
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treatment by a qualified evaluator who has conducted a personal
examination and assessment of the child and has made written
findings that:

1. The child appears to have an emotional disturbance
serious enough to require residential treatment and is
reasonably likely to benefit from the treatment.

2. The child has been provided with a clinically
appropriate explanation of the nature and purpose of the
treatment.

3. All available modalities of treatment less restrictive
than residential treatment have been considered, and a less
restrictive alternative that would offer comparable benefits to

the child is unavailable.

A copy of the written findings of the evaluation and suitability
assessment must be provided to the department, to the guardian
ad litem, and, if the child is a member of a Medicaid managed
care plan, to the plan that is financially responsible for the
child’s care in residential treatment, all of whom must be
provided with the opportunity to discuss the findings with the
evaluator.

(d) Immediately upon placing a child in a residential
treatment program under this section, the department must notify
the guardian ad litem and the court having jurisdiction over the
child and must provide the guardian ad litem and the court with
a copy of the assessment by the qualified evaluator.

(e) Within 10 days after the admission of a child to a
residential treatment program, the director of the residential

treatment program or the director’s designee must ensure that an
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3056 individualized plan of treatment has been prepared by the

3057 |program and has been explained to the child, to the department,
3058 and to the guardian ad litem, and submitted to the department.
3059 |The child must be involved in the preparation of the plan to the
3060 |maximum feasible extent consistent with his or her ability to
3061 understand and participate, and the guardian ad litem and the
3062 child’s foster parents must be involved to the maximum extent
3063 consistent with the child’s treatment needs. The plan must

3064 include a preliminary plan for residential treatment and

3065 |aftercare upon completion of residential treatment. The plan
3066 |must include specific behavioral and emotional goals against
3067 which the success of the residential treatment may be measured.
3068 |A copy of the plan must be provided to the child, to the

3069 guardian ad litem, and to the department.

3070 (f) Within 30 days after admission, the residential

3071 treatment program must review the appropriateness and

3072 suitability of the child’s placement in the program. The

3073 residential treatment program must determine whether the child
3074 is receiving benefit toward the treatment goals and whether the
3075 |child could be treated in a less restrictive treatment program.
3076 |The residential treatment program shall prepare a written report
3077 of its findings and submit the report to the guardian ad litem
3078 and to the department. The department must submit the report to
3079 |the court. The report must include a discharge plan for the

3080 child. The residential treatment program must continue to

3081 evaluate the child’s treatment progress every 30 days thereafter
3082 and must include its findings in a written report submitted to

3083 the department. The department may not reimburse a facility

3084 |until the facility has submitted every written report that is
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(g)1l. The department must submit, at the beginning of each

due.

month, to the court having jurisdiction over the child, a
written report regarding the child’s progress toward achieving
the goals specified in the individualized plan of treatment.

2. The court must conduct a hearing to review the status of
the child’s residential treatment plan no later than 3 months
after the child’s admission to the residential treatment
program. An independent review of the child’s progress toward
achieving the goals and objectives of the treatment plan must be
completed by a qualified evaluator and submitted to the court
before its 3-month review.

3. For any child in residential treatment at the time a
judicial review is held pursuant to s. 39.701, the child’s
continued placement in residential treatment must be a subject
of the judicial review.

4. If at any time the court determines that the child is
not suitable for continued residential treatment, the court
shall order the department to place the child in the least
restrictive setting that is best suited to meet his or her
needs.

(h) After the initial 3-month review, the court must
conduct a review of the child’s residential treatment plan every
90 days.

(i) The department must adopt rules for implementing
timeframes for the completion of suitability assessments by
qualified evaluators and a procedure that includes timeframes
for completing the 3-month independent review by the qualified

evaluators of the child’s progress toward achieving the goals
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and objectives of the treatment plan which review must be
submitted to the court. The Agency for Health Care
Administration must adopt rules for the registration of
qualified evaluators, the procedure for selecting the evaluators
to conduct the reviews required under this section, and a
reasonable, cost-efficient fee schedule for qualified
evaluators.

Section 35. Subsections (5) and (6) of section 394.492,
Florida Statutes, are amended to read:

394.492 Definitions.—As used in ss. 394.490-394.497, the
term:

(5) “Child or adolescent who has an emotional disturbance”
means a person under 18 years of age who is diagnosed with a
mental, emotional, or behavioral disorder of sufficient duration
to meet one of the diagnostic categories specified in the most
recent edition of the Diagnostic and Statistical Manual of the
American Psychiatric Association, but who does not exhibit
behaviors that substantially interfere with or limit his or her
role or ability to function in the family, school, or community.
The emotional disturbance must not be considered to be a
temporary response to a stressful situation. The term does not
include a child or adolescent who meets the criteria for
involuntary placement under s. 394.467(1).

(6) “Child or adolescent who has a serious emotional
disturbance or mental illness” means a person under 18 years of
age who:

(a) Is diagnosed as having a mental, emotional, or
behavioral disorder that meets one of the diagnostic categories

specified in the most recent edition of the Diagnostic and
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Statistical Manual of Mental Disorders of the American
Psychiatric Association; and

(b) Exhibits behaviors that substantially interfere with or
limit his or her role or ability to function in the family,
school, or community, which behaviors are not considered to be a

temporary response to a stressful situation.

The term includes a child or adolescent who meets the criteria
for involuntary placement under s. 394.467(1).

Section 36. Paragraphs (a) and (c) of subsection (3) of
section 394.495, Florida Statutes, are amended to read:

394.495 Child and adolescent mental health system of care;
programs and services.—

(3) Assessments must be performed by:

(a) A professional as defined in s. 394.455(7), (33), (36),

or (37) 39445545} 3235} —or—

go
[}
3

(c) A person who is under the direct supervision of a
qualified professional as defined in s. 394.455(7), (33), (36),

or (37) 394-455

—~

5y +—32r+—435)r—er 36> or a professional
licensed under chapter 491.

Section 37. Subsection (5) of section 394.496, Florida
Statutes, is amended to read:

394.496 Service planning.—

(5) A professional as defined in s. 394.455(7), (33), (36),

or (37) 354-455+4

(2D (2B r
N AN A A e

A~

363+ or a professional

gn
<

(7\
A\

’ ’ ’

licensed under chapter 491 must be included among those persons
developing the services plan.
Section 38. Subsection (6) of section 394.9085, Florida

Statutes, is amended to read:
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394.9085 Behavioral provider liability.—

(6) For purposes of this section, the terms “detoxification

4 r”

services,” “addictions receiving facility,” and “receiving
facility” have the same meanings as those provided in ss.

397.311(25) (a)4., 397.311(25) (a)l., and 394.455(41) 354455439},

respectively.

Section 39. Paragraph (b) of subsection (1) of section
409.972, Florida Statutes, i1s amended to read:

409.972 Mandatory and voluntary enrollment.—

(1) The following Medicaid-eligible persons are exempt from
mandatory managed care enrollment required by s. 409.965, and
may voluntarily choose to participate in the managed medical
assistance program:

(b) Medicaid recipients residing in residential commitment
facilities operated through the Department of Juvenile Justice
or a treatment facility as defined in s. 394.455(51)
39445547

Section 40. Subsection (7) of section 744.2007, Florida

Statutes, is amended to read:

744.2007 Powers and duties.—

(7) A public guardian may not commit a ward to a treatment
facility, as defined in s. 394.455(51) 38445547+, without an

involuntary placement proceeding as provided by law.

Section 41. Paragraph (a) of subsection (2) of section
790.065, Florida Statutes, i1s amended to read:

790.065 Sale and delivery of firearms.—

(2) Upon receipt of a request for a criminal history record
check, the Department of Law Enforcement shall, during the

licensee’s call or by return call, forthwith:
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(a) Review any records available to determine if the
potential buyer or transferee:

1. Has been convicted of a felony and is prohibited from
receipt or possession of a firearm pursuant to s. 790.23;

2. Has been convicted of a misdemeanor crime of domestic
violence, and therefore is prohibited from purchasing a firearm;

3. Has had adjudication of guilt withheld or imposition of
sentence suspended on any felony or misdemeanor crime of
domestic violence unless 3 years have elapsed since probation or
any other conditions set by the court have been fulfilled or
expunction has occurred; or

4. Has been adjudicated mentally defective or has been
committed to a mental institution by a court or as provided in
sub-sub-subparagraph b. (II), and as a result is prohibited by
state or federal law from purchasing a firearm.

a. As used in this subparagraph, “adjudicated mentally
defective” means a determination by a court that a person, as a
result of marked subnormal intelligence, or mental illness,
incompetency, condition, or disease, is a danger to himself or
herself or to others or lacks the mental capacity to contract or
manage his or her own affairs. The phrase includes a judicial
finding of incapacity under s. 744.331(6) (a), an acquittal by
reason of insanity of a person charged with a criminal offense,
and a judicial finding that a criminal defendant is not
competent to stand trial.

b. As used in this subparagraph, “committed to a mental
institution” means:

(I) Involuntary commitment, commitment for mental

defectiveness or mental illness, and commitment for substance
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abuse. The phrase includes involuntary services inpatient
praecement as defined in s. 394.467, inmnveluntaryeoutpatient

maon+ Aoafi A~ oA
T T i i g 5 1 N & s s

el o
o | ey

o

prae 944655+ involuntary assessment and
stabilization under s. 397.6818, and involuntary substance abuse
treatment under s. 397.6957, but does not include a person in a
mental institution for observation or discharged from a mental
institution based upon the initial review by the physician or a
voluntary admission to a mental institution; or

(IT) Notwithstanding sub-sub-subparagraph (I), wvoluntary
admission to a mental institution for outpatient or inpatient
treatment of a person who had an involuntary examination under
s. 394.463, where each of the following conditions have been
met:

(A) An examining physician found that the person is an
imminent danger to himself or herself or others.

(B) The examining physician certified that if the person
did not agree to voluntary treatment, a petition for involuntary
outpatient or inpatient treatment would have been filed under s.
394.463(2) (f) 3. 394-4632r{ir4~-, or the examining physician

certified that a petition was filed and the person subsequently

agreed to voluntary treatment prior to a court hearing on the
petition.

(C) Before agreeing to voluntary treatment, the person
received written notice of that finding and certification, and
written notice that as a result of such finding, he or she may
be prohibited from purchasing a firearm, and may not be eligible
to apply for or retain a concealed weapon or firearms license
under s. 790.06 and the person acknowledged such notice in

writing, in substantially the following form:
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“I understand that the doctor who examined me believes I am a
danger to myself or to others. I understand that if I do not
agree to voluntary treatment, a petition will be filed in court
to require me to receive involuntary treatment. I understand
that if that petition is filed, I have the right to contest it.
In the event a petition has been filed, I understand that I can
subsequently agree to voluntary treatment prior to a court
hearing. I understand that by agreeing to voluntary treatment in
either of these situations, I may be prohibited from buying
firearms and from applying for or retaining a concealed weapons
or firearms license until I apply for and receive relief from
that restriction under Florida law.”

(D) A judge or a magistrate has, pursuant to sub-sub-
subparagraph c. (II), reviewed the record of the finding,
certification, notice, and written acknowledgment classifying
the person as an imminent danger to himself or herself or
others, and ordered that such record be submitted to the
department.

c. In order to check for these conditions, the department
shall compile and maintain an automated database of persons who
are prohibited from purchasing a firearm based on court records
of adjudications of mental defectiveness or commitments to
mental institutions.

(I) Except as provided in sub-sub-subparagraph (II), clerks
of court shall submit these records to the department within 1
month after the rendition of the adjudication or commitment.
Reports shall be submitted in an automated format. The reports
must, at a minimum, include the name, along with any known alias

or former name, the sex, and the date of birth of the subject.
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(IT) For persons committed to a mental institution pursuant
to sub-sub-subparagraph b. (II), within 24 hours after the
person’s agreement to voluntary admission, a record of the
finding, certification, notice, and written acknowledgment must
be filed by the administrator of the receiving or treatment
facility, as defined in s. 394.455, with the clerk of the court
for the county in which the involuntary examination under s.
394.463 occurred. No fee shall be charged for the filing under
this sub-sub-subparagraph. The clerk must present the records to
a judge or magistrate within 24 hours after receipt of the
records. A judge or magistrate is required and has the lawful
authority to review the records ex parte and, if the judge or
magistrate determines that the record supports the classifying
of the person as an imminent danger to himself or herself or
others, to order that the record be submitted to the department.
If a judge or magistrate orders the submittal of the record to
the department, the record must be submitted to the department
within 24 hours.

d. A person who has been adjudicated mentally defective or
committed to a mental institution, as those terms are defined in
this paragraph, may petition the court that made the
adjudication or commitment, or the court that ordered that the
record be submitted to the department pursuant to sub-sub-
subparagraph c. (II), for relief from the firearm disabilities
imposed by such adjudication or commitment. A copy of the
petition shall be served on the state attorney for the county in
which the person was adjudicated or committed. The state
attorney may object to and present evidence relevant to the

relief sought by the petition. The hearing on the petition may
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be open or closed as the petitioner may choose. The petitioner
may present evidence and subpoena witnesses to appear at the
hearing on the petition. The petitioner may confront and cross-
examine witnesses called by the state attorney. A record of the
hearing shall be made by a certified court reporter or by court-
approved electronic means. The court shall make written findings
of fact and conclusions of law on the issues before it and issue
a final order. The court shall grant the relief requested in the
petition if the court finds, based on the evidence presented
with respect to the petitioner’s reputation, the petitioner’s
mental health record and, if applicable, criminal history
record, the circumstances surrounding the firearm disability,
and any other evidence in the record, that the petitioner will
not be likely to act in a manner that is dangerous to public
safety and that granting the relief would not be contrary to the
public interest. If the final order denies relief, the
petitioner may not petition again for relief from firearm
disabilities until 1 year after the date of the final order. The
petitioner may seek judicial review of a final order denying
relief in the district court of appeal having jurisdiction over
the court that issued the order. The review shall be conducted
de novo. Relief from a firearm disability granted under this
sub-subparagraph has no effect on the loss of civil rights,
including firearm rights, for any reason other than the
particular adjudication of mental defectiveness or commitment to
a mental institution from which relief is granted.

e. Upon receipt of proper notice of relief from firearm
disabilities granted under sub-subparagraph d., the department

shall delete any mental health record of the person granted

Page 116 of 122
3/31/2017 9:01:06 AM CF.CF.03183




3346
3347
3348
3349
3350
3351
3352
3353
3354
3355
3356
3357
3358
3359
3360
3361
3362
3363
3364
3365
3366
3367
3368
3369
3370
3371
3372
3373
3374

Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. SB 1756

| MRTATRAN =7

relief from the automated database of persons who are prohibited
from purchasing a firearm based on court records of
adjudications of mental defectiveness or commitments to mental
institutions.

f. The department is authorized to disclose data collected
pursuant to this subparagraph to agencies of the Federal
Government and other states for use exclusively in determining
the lawfulness of a firearm sale or transfer. The department is
also authorized to disclose this data to the Department of
Agriculture and Consumer Services for purposes of determining
eligibility for issuance of a concealed weapons or concealed
firearms license and for determining whether a basis exists for
revoking or suspending a previously issued license pursuant to
s. 790.06(10). When a potential buyer or transferee appeals a
nonapproval based on these records, the clerks of court and
mental institutions shall, upon request by the department,
provide information to help determine whether the potential
buyer or transferee is the same person as the subject of the
record. Photographs and any other data that could confirm or
negate identity must be made available to the department for
such purposes, notwithstanding any other provision of state law
to the contrary. Any such information that is made confidential
or exempt from disclosure by law shall retain such confidential
or exempt status when transferred to the department.

Section 42. Subsection (1) of section 945.46, Florida
Statutes, 1is amended to read:

945.46 Initiation of involuntary placement proceedings with
respect to a mentally ill inmate scheduled for release.—

(1) If an inmate who is receiving mental health treatment
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in the department is scheduled for release through expiration of
sentence or any other means, but continues to be mentally ill
and in need of care and treatment, as defined in s. 945.42, the
warden is authorized to initiate procedures for involuntary
placement pursuant to s. 394.467, 60 days prior to such release.

Section 43. This act shall take effect July 1, 2017.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to examination and treatment of
individuals with mental illness; amending s. 394.453,
F.S.; revising legislative intent; amending s.
394.455, F.S.; providing, revising, and deleting
definitions; amending s. 394.457, F.S.; providing
responsibilities of the Department of Children and
Families for a comprehensive statewide mental health
and substance abuse program; amending s. 394.4573,
F.S.; conforming terminology; amending s. 394.4574,
F.S.; providing for additional professionals to assess
a resident with a mental illness who resides in an
assisted living facility; amending s. 394.458, F.S.;
prohibiting the introduction or removal of certain
articles at a facility providing mental health
services; requiring such facilities to post a notice
thereof; amending s. 394.459, F.S.; revising rights of

individuals receiving mental health treatment and
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3404 services to provide for the use of health care
3405 surrogates or proxies to make decisions; revising
3406 requirements relating to express and informed consent
3407 and liability for violations; requiring service
3408 providers to provide information concerning advance
3409 directives; amending s. 394.4593, F.S.; expanding the
3410 definition of the term “employee” to include staff,
3411 volunteers, and interns employed by a service provider
3412 for purposes of reporting sexual misconduct; repealing
3413 s. 394.4595, F.S., relating to the Florida statewide
3414 and local advocacy councils and access to patients and
3415 records; creating s. 394.4596, F.S.; requiring
3416 designated receiving facilities to permit access
3417 authority to an agency designated by the Governor to
3418 serve as the federally mandated protection and
3419 advocacy system for individuals with disabilities;
3420 amending s. 394.4597, F.S.; providing rights and
3421 responsibilities of the representative of an
3422 individual admitted to a facility for involuntary
3423 examination or services; amending s. 394.4598, F.S.;
3424 specifying certain persons who are prohibited from
3425 being appointed as a guardian advocate; providing
3426 duties of a guardian advocate; amending s. 394.4599,
3427 F.S.; revising requirements for a certain notice
3428 related to involuntary admission; repealing s.
3429 394.460, F.S., relating to rights of professionals;
3430 amending s. 394.461, F.S.; authorizing governmental
3431 facilities to provide voluntary and involuntary mental
3432 health and substance abuse examinations and treatment
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3433 under certain conditions; providing additional

3434 facility reporting requirements; amending s. 394.4615,
3435 F.S., relating to confidentiality of clinical records;
3436 providing additional circumstances in which

3437 information from a clinical record may be released;
3438 amending s. 394.462, F.S.; revising requirements for
3439 transportation to receiving facilities and treatment
3440 facilities; providing for a law enforcement officer to
3441 transport an individual to a United States Department
3442 of Veterans Affairs facility under certain

3443 circumstances; providing immunity from liability;

3444 deleting obsolete provisions; amending s. 394.4625,
3445 F.S.; revising criteria for voluntary admission to,
3446 and release or discharge from, a facility for

3447 examination and treatment; revising criteria for a
3448 determination of neglect to include mental and

3449 physical harm; requiring certain individuals charged
3450 with a crime to be discharged to the custody of a law
3451 enforcement officer under certain circumstances;

3452 amending s. 394.463, F.S.; requiring certain persons
3453 initiating an involuntary examination to provide

3454 notice to the individual’s guardian, representative,
3455 or health care surrogate or proxy; revising a holding
3456 period for involuntary examination; amending s.

3457 394.467, F.S.; revising provisions relating to

3458 admission to a facility for involuntary services;

3459 authorizing the state attorney to represent the state
3460 in certain proceedings relating to a petition for

3461 involuntary services; granting the state attorney
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3462 access to certain clinical records and witnesses;

3463 providing conditions for a continuance of the hearing;
3464 requiring the Division of Administrative Hearings to
3465 advise certain parties representing the individual of
3466 the right to an independent examination in continued
3467 involuntary services proceedings; amending s.

3468 394.46715, F.S.; providing purpose of department

3469 rules; amending s. 394.4672, F.S.; authorizing

3470 facilities of the United States Department of Veterans
3471 Affairs to provide certain mental health services;
3472 amending s. 394.4685, F.S.; revising provisions

3473 governing transfer of individuals between and among
3474 public and private facilities; amending s. 394.469,
3475 F.S.; authorizing the discharge of an individual from
3476 involuntary services into the custody of a law

3477 enforcement officer under certain conditions; amending
3478 s. 394.473, F.S.; revising provisions relating to

3479 compensation of attorneys and expert witnesses in

3480 cases involving indigent individuals; amending s.

3481 394.475, F.S.; conforming terminology; amending s.
3482 394.4785, F.S.; defining the term “minor” for purposes
3483 of admission into a mental health facility; repealing
3484 s. 394.4595, F.S., relating to access to patients and
3485 patients’ records by members of the Florida statewide
3486 and local advocacy councils; repealing s. 394.460,
3487 F.S., relating to the rights of professionals;

3488 repealing s. 394.4655, F.S., relating to involuntary
3489 outpatient services; repealing s. 394.4786, F.S.,

3490 relating to legislative intent; repealing s.
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394.47865, F.S., relating to the privatization of
South Florida State Hospital; repealing s. 394.4787,
F.S., relating to definitions; repealing s. 394.4788,
F.S., relating to use of certain PMATF funds for the
purchase of acute care mental health services;
repealing s. 394.4789, F.S., relating to the
establishment of a referral process and eligibility
determination; amending ss. 20.425, 39.407, 394.4599,
394.492, 394.495, 394.496, 394.9082, 394.9085,
409.972, 744.2007, 790.065, and 945.46, F.S.;
conforming references and cross-references; providing

an effective date.
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A bill to be entitled
An act relating to examination and treatment of
individuals with mental illness; amending s. 394.453,
F.S.; revising legislative intent; amending s.
394.455, F.S.; providing, revising, and deleting
definitions; amending s. 394.457, F.S.; providing
responsibilities of the Department of Children and
Families for a comprehensive statewide mental health
and substance abuse program; amending s. 394.4573,
F.S.; conforming terminology; amending s. 394.4574,
F.S.; providing for additional professionals to assess
a resident with a mental illness who resides in an
assisted living facility; amending s. 394.458, F.S.;
prohibiting the introduction or removal of certain
articles at a facility providing mental health
services; requiring such facilities to post a notice
thereof; amending s. 394.459, F.S.; revising rights of
individuals receiving mental health treatment and
services to provide for the use of health care
surrogates or proxies to make decisions; revising
requirements relating to express and informed consent
and liability for violations; requiring service
providers to provide information concerning advance
directives; amending s. 394.4593, F.S.; expanding the
definition of the term “employee” to include staff,
volunteers, and interns employed by a service provider
for purposes of reporting sexual misconduct; repealing

s. 394.4595, F.S., relating to the Florida statewide

and local advocacy councils and access to patients and
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records; creating s. 394.4596, F.S.; requiring
designated receiving facilities to permit access
authority to an agency designated by the Governor to
serve as the federally mandated protection and
advocacy system for individuals with disabilities;
amending s. 394.4597, F.S.; providing rights and
responsibilities of the representative of an
individual admitted to a facility for involuntary
examination or services; amending s. 394.4598, F.S.;
specifying certain persons who are prohibited from
being appointed as a guardian advocate; providing
duties of a guardian advocate; amending s. 394.4599,
F.S.; revising requirements for a certain notice
related to involuntary admission; repealing s.
394.460, F.S., relating to rights of professionals;
amending s. 394.461, F.S.; authorizing governmental
facilities to provide voluntary and involuntary mental
health and substance abuse examinations and treatment
under certain conditions; providing additional
facility reporting requirements; amending s. 394.4615,
F.S., relating to confidentiality of clinical records;
providing additional circumstances in which
information from a clinical record may be released;
amending s. 394.462, F.S.; revising requirements for
transportation to receiving facilities and treatment
facilities; providing for a law enforcement officer to
transport an individual to a United States Department

of Veterans Affairs facility under certain

circumstances; providing immunity from liability;
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deleting obsolete provisions; amending s. 394.4625,
F.S.; revising criteria for voluntary admission to,
and release or discharge from, a facility for
examination and treatment; revising criteria for a
determination of neglect to include mental and
physical harm; requiring certain individuals charged
with a crime to be discharged to the custody of a law
enforcement officer under certain circumstances;
amending s. 394.463, F.S.; requiring certain persons
initiating an involuntary examination to provide
notice to the individual’s guardian, representative,
or health care surrogate or proxy; revising a holding
period for involuntary examination; amending s.
394.467, F.S.; revising provisions relating to
admission to a facility for involuntary services;
authorizing the state attorney to represent the state
in certain proceedings relating to a petition for
involuntary services; granting the state attorney
access to certain clinical records and witnesses;
providing conditions for a continuance of the hearing;
requiring the Division of Administrative Hearings to
advise certain parties representing the individual of
the right to an independent examination in continued
involuntary services proceedings; amending s.
394.46715, F.S.; providing purpose of department
rules; amending s. 394.4672, F.S.; authorizing
facilities of the United States Department of Veterans
Affairs to provide certain mental health services;

amending s. 394.4685, F.S.; revising provisions
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governing transfer of individuals between and among

public and private facilities; amending s. 394.469,

F.S.; authorizing the discharge of an individual from

involuntary services into the custody of a law

enforcement officer under certain conditions; amending

s. 394.473, F.S.; revising provisions relating to
compensation of attorneys and expert witnesses in
cases involving indigent individuals; amending s.

394.475, F.S.; conforming terminology; amending s.

394.4785, F.S.; defining the term “minor” for purposes

of admission into a mental health facility; repealing

s. 394.4595, F.S., relating to access to patients

and

patients’ records by members of the Florida statewide

and local advocacy councils; repealing s. 394.460,

F.S., relating to the rights of professionals;

repealing s. 394.4655, F.S., relating to involuntary

outpatient services; repealing s. 394.4786, F.S.,
relating to legislative intent; repealing s.

394.47865, F.S., relating to the privatization of

South Florida State Hospital; repealing s. 394.4787,

F.S., relating to definitions; repealing s. 394.4788,

F.S., relating to use of certain PMATF funds for the

purchase of acute care mental health services;

repealing s. 394.4789, F.S., relating to the

establishment of a referral process and eligibility

determination; amending ss. 20.425, 39.407, 394.4599,

394.492, 394.495, 394.496, 394.9082, 394.9085,
409.972, 744.2007, 790.065, and 945.46, F.S.;

conforming references and cross-references; providing
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117 an effective date. 146| facilitate the individual’s discharge persenls—return—to—th
118 147| eemmunity as soon as possible; and
119| Be It Enacted by the Legislature of the State of Florida: 148 5. Fmdividuwat Dignity and human rights be guaranteed to all
120 149| individuals pe¥senms who are admitted to mental health facilities
121 Section 1. Section 394.453, Florida Statutes, is amended to 150 r—who—are—being heldunder s-—394-463.
122 read: 151 (c) That services provided to individuals gpe¥sesns in this
123 394.453 Legislative intent.— 152 state use the coordination-of-care principles characteristic of
124 (1) It is the intent of the Legislature: 153 recovery-oriented services and include social support services,
125 (a) To authorize and direct the Department of Children and 154 such as housing support, life skills and vocational training,
126 Families to evaluate, research, plan, and recommend to the 155 and employment assistance, necessary for individuals persens
127| Governor and the Legislature programs designed to reduce the 156 with mental health disorders and co-occurring mental health and
128| occurrence, severity, duration, and disabling aspects of mental, 157 substance use disorders to live successfully in their
129 emotional, and behavioral disorders and substance abuse 158 communities.
130 impairment. 159 (d) That licensed, qualified health professionals be
131 (b) That treatment programs for such disorders includes—but 160 authorized to practice to the fullest extent of their education
132 rot—be—timited—+to, comprehensive health, social, educational, 161 and training in the performance of professional functions
133 and rehabilitative services for individuals +e—persens requiring 162 necessary to carry out the intent of this part.
134 intensive short-term and continued treatment in order to 163 (2) It is the policy of this state that the use of
135 encourage them to assume responsibility for their treatment and 164 restraint and seclusion em—elients is justified only as an
136| recovery. It is intended that: 165| emergency safety measure to be used in response to imminent
137 1. Such individuals pe¥rsens be provided with emergency 166| danger to the individual e}ient or others. It is, therefore, the
138| service and temporary detention for evaluation if when required; 167 intent of the Legislature to achieve an ongoing reduction in the
139 2. Such individuals persens be admitted to treatment 168| wuse of restraint and seclusion in programs and facilities
140| facilities if em—a—veluntary basis—when extended or continuing 169| serving individuals experiencing persens—with mental illness.
141 care is needed and unavailable in the community; 170 (3) The Legislature further finds the need for additional
142 3. Involuntary services placement be provided only if when 171| psychiatrists to be of critical state concern and recommends the
143| expert evaluation determines it is necessary; 172| establishment of an additional psychiatry program to be offered
144 4. Any involuntary treatment or examination be accomplished 173| by one of Florida’s schools of medicine currently not offering
145| in a setting that is clinically appropriate and most likely to 174| psychiatry. The program shall seek to integrate primary care and
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175| psychiatry and other evolving models of care for individuals 204| 454960083+ —with 3 yearsof postdoctoral experience—in—the
176| persens with mental health and substance use disorders. 205| praets: £ elinieal$p heleogyr—inelust £ +th perien
177| Additionally, the Legislature finds that the use of telemedicine 206 reguired—Tfor ticensure;—or apsychotegist—empleoyved by afacitity
178 for patient evaluation, case management, and ongoing care will 207| operatedby—the United States Department—of Veterans Affairs
179 improve management of patient care and reduce costs of 208 that—eguatifs a5—a—r tring—or—treatmentfacility under—thi
180| transportation. 209| perts
181 Section 2. Section 394.455, Florida Statutes, is amended to 210 (6) “Clinical record” means all parts of the record
182 read: 211 required to be maintained and includes all medical records,
183 394.455 Definitions.—As used in this part, the term: 212 progress notes, charts, and admission and discharge data, and
184 (1) “Access center” means a facility that has medical, 213 all other information recorded by facility staff which pertains
185| mental health, and substance abuse professionals to provide 214 to an individual’s admission, retention the—patient’s
186| emergency screening and evaluation for mental health or 215| hospitalization, or treatment at a mental facility.
187 substance abuse disorders and may provide transportation to an 216 (7) “Clinical social worker” means a person licensed to
188| appropriate facility if an individual is in need of more 217| practice social work under s. 491.005 or s. 491.006 or a person
189 intensive services. 218 employed as a clinical social worker by the United States
190 (2) “Addictions receiving facility” is a secure, acute care 219 Department of Veterans Affairs or the United States Department
191 facility that, at a minimum, provides emergency screening, 220 of Defense as—a—etinteat +atl—workerunder s5+—491-005—ox
192 evaluation, detoxification, and stabilization services; 1is 221 491.0666.
193 operated 24 hours per day, 7 days per week; and is designated by 222 (8) “Community facility” means a community service provider
194| the department to serve individuals found to have substance 223| that contracts with the department to furnish substance abuse or
195| abuse impairment who qualify for services under this part. 224| mental health services under part IV of this chapter.
196 (3) “Administrator” means the chief administrative officer 225 (9) “Community mental health center or clinic” means a
197| of a receiving or treatment facility or his or her designee. 226| publicly funded, not-for-profit center that contracts with the
198 (4) “Adult” means an individual who is 18 years of age or 227| department for the provision of inpatient, outpatient, day
199| older or who has had the disability of nonage removed under 228| treatment, or emergency services.
200 chapter 743. 229 (10) “Court,” unless otherwise specified, means the circuit
201 (5) “Advance directive” has the same meaning as in s. 230 court.
202 765.101. 231 (11) “Department” means the Department of Children and
203 5y “Clinical o hologist” means a psychologist as defined 232| Families.
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(12) “Designated receiving facility” means a facility
approved by the department which may be a public or private
hospital, crisis stabilization unit, or addictions receiving
facility; which provides, at a minimum, emergency screening,
evaluation, and short-term stabilization for mental health or
substance abuse disorders; and which may have an agreement wit
a corresponding facility for transportation and services.

(13) “Detoxification facility” means a facility licensed
provide detoxification services under chapter 397.

(14) “Electronic means” means a form of telecommunication
which requires all parties to maintain visual as well as audio
communication when being used to conduct an examination by a
qualified professional.

(15) “Express and informed consent” means consent

voluntarily given ia—writing—by = mpetent—persony after

sufficient explanation and disclosure of the subject matter

involved, as documented in the clinical record, to enable the

individual or his or her guardian, guardian advocate, or healt

756

67

h

to

h

care surrogate or proxy persern to make a knowing and willful

decision without any element of force, fraud, deceit, duress,

other form of constraint or coercion. Such consent must be in

writing when provided by the individual, but may be provided

verbally and documented in the clinical record when the

individual’s substitute decisionmaker is unable to reasonably

provide it in writing.

(16) “Facility” means any hospital, community facility,
public or private facility, or receiving or treatment facility

providing for the evaluation, diagnosis, care, treatment,

training, or hospitalization of individuals persens—who—appear
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fo—have—or who have been diagnosed as having a mental illness or

substance abuse impairment. The term does not include a program

or an entity licensed under chapter 400 or chapter 429.

(17) “Government facility” means a facility owned,

operated, or administered by the Department of Corrections or

the United States Department of Veterans Affairs.

(18)4+# “Guardian” means the natural guardian of a minor,

or a person appointed by a court to act on behalf of a ward’s

person if the ward is a
incapacitated.

(19)+4#83 “Guardian
court to make decisions
behalf of an individual

to consent to treatment

minor or has been adjudicated

advocate” means a person appointed by a
regarding mental health treatment on
a—patient who has been found incompetent

pursuant to this part.

(20) 439y “Hospital” means a hospital licensed under chapter

395 and part II of chapter 408.

(21) 4264 “Incapacitated” means that an individual a—persen

has been adjudicated incapacitated pursuant to part V of chapter

744 and a guardian of the individual persern has been appointed.

(22) 423> “Incompetent to consent to treatment” means that

an individual’s a—state—in—which—apersenls judgment is so

affected by a mental illness or a substance abuse impairment or

any medical or organic cause that he or she lacks the capacity

to make a well-reasoned,

willful, and knowing decision

concerning his or her medical, mental health, or substance abuse

treatment.

(23) “Individual” means any person who is held or accepted

for a mental health examination or treatment.

(24) 422> “Involuntary examination” means an examination
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performed under s. 394.463——s+—397-6772+ —397-679
3976798 +—er—s5+—397-681% to determine if an individual whether—=

persern qualifies for involuntary services.

(25) 423> “Involuntary services” means court-ordered

outpatient services or impatientplocement for mental health

treatment for mental illness in a receiving facility or

treatment facility or by a service provider pursuant to s—=
3944655+ s. 394.467.

(26) 424> “Law enforcement officer” has the same meaning as

provided in s. 943.10 or a federal or tribal law enforcement

officer as defined by federal law.

(27)425)F “Marriage and family therapist” means a person

licensed to practice marriage and family therapy under s.

491.005 or s. 491.006 or a person employed as a marriage and

family therapist by the United States Department of Veterans

Affairs or the United States Department of Defense.

(28) 426> “Mental health counselor” means a person licensed

to practice mental health counseling under s. 491.005 or s.

491.006 or a person employed as a mental health counselor by the

United States Department of Veterans Affairs or the United

States Department of Defense.

(29)+42#+- “Mental health overlay program” means a mobile
service that provides an independent examination for voluntary
admission and a range of supplemental onsite services to an
individual who has persenms—with a mental illness in a

residential setting such as a nursing home, an assisted living

facility, or an adult family-care home or a nonresidential
setting such as an adult day care center. Independent

examinations provided through a mental health overlay program
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must eakty be provided only under contract with the department

for this service or be attached to a public receiving facility
that is also a community mental health center.

(30) 4283 “Mental illness” means an impairment of the mental
or emotional processes that exercise conscious control of one’s
actions or of the ability to perceive or understand reality,
which impairment substantially interferes with the individual’s
persenls ability to meet the ordinary demands of living. As used

in Fer—the—purp £ this part, the term does not include a

developmental disability as defined in chapter 393,
intoxication, or conditions manifested only by antisocial
behavior or substance abuse impairment.

(31)+42%> “Minor” means an individual who is 17 years of age
or younger and who has not had the disability of nonage removed
pursuant to s. 743.01 or s. 743.015.

(32) 4363 “Mobile crisis response service” means a
nonresidential crisis service available 24 hours per day, 7 days
per week which provides immediate intensive assessments and
interventions, including screening for admission into a mental
health receiving facility, an addictions receiving facility, or
a detoxification facility, for the purpose of identifying

appropriate treatment services.

W : ”

(33) 432> “Physician” means a medical practitioner licensed
under chapter 458 or chapter 459 who—h=a perien in—th
a3 1 a + + + £ + o1 1 11

or a physician

Sragh E= oG —creacheh T—meRta T

employed by a—faeility—operated—by the United States Department
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of Veterans Affairs or the United States Department of Defense.
(34) 433> “Physician assistant” means a person fully

licensed as a physician assistant under chapter 458 or chapter

459 or a person employed as a physician assistant by the United

States Department of Veterans Affairs or the United States

Department of Defense whe—h= perien in—the diagnosis—and

treatment—of mental disorders.

(35)434) “Private facility” means a hospital or facility

operated by a for-profit or not-for-profit corporation or
association which provides mental health or substance abuse
services and is not a public facility.

(36)435) “Psychiatric nurse” means an advanced registered

nurse practitioner certified under s. 464.012 who has—a master’s

r—doetoraldegr in—psyehiatrie nursings holds a national

advanced practice certification as a psychiatric mental health
advanced practice nurse, and has 2 years of post-master’s
clinical experience under the supervision of a physician or a

person employed as a psychiatric nurse by the United States

Department of Veterans Affairs or the United States Department

of Defense.
(37)436)> “Psychiatrist” means a medical practitioner

licensed under chapter 458 or chapter 459 for at least 3 years,

inclusive of psychiatric residency or a person employed as a

psychiatrist by the United States Department of Veterans Affairs

or the United States Department of Defense.

(38) “Psychologist” means a person defined as a

psychologist under s. 490.003 or a person employed as a

psychologist by the United States Department of Veterans Affairs

or the United States Department of Defense.
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(39)43% “Public facility” means a facility that has
contracted with the department to provide mental health services
to all individuals persens, regardless of ability to pay, and is
receiving state funds for such purpose.

(40) 438+ “Qualified professional” means a physician or a
physician assistant licensed under chapter 458 or chapter 459; a
psychiatrist licensed under chapter 458 or chapter 459; a
psychologist as defined in s. 490.003(7); or a psychiatric nurse
as defined in this section.

(41)439%9> “Receiving facility” means a public or private

facility or hospital expressly designated by the department to
receive and hold individuals on involuntary status er—refer;—as

s 4+ 3 1 4+ 2 . 4 PNE £
appropriate;—avotuntary patien TRaer—emergen rerErons—+tor
a1l h 1+h bat B h| 4 a + L g
mertat—heatth—or wostan St aHaatroR—ahRe Provie
+ + + + ot 1 Lot |
reatmer rF—Eransportation he—appropria i Proviaer.

The term does not include a county jail.

(42) 4403 “Representative” means a person selected pursuant

to s. 394.4597(2) to—receive nmot: £ or dings—during—th
£ ] PR rheald A PSS S Sz

time o patient is held in or admitted & receiving or

+ + £ £ IR

reathmeh e +Ey.

(43) 44+ “Restraint” means:

(a) A physical restraint, including any manual method or
physical or mechanical device, material, or equipment attached
or adjacent to an individual’s body so that he or she cannot
easily remove the restraint and which restricts freedom of
movement or normal access to one’s body. “Physical restraint”
includes the physical holding of an individual a—pe¥sen during a
procedure to forcibly administer psychotropic medication.

“Physical restraint” does not include physical devices such as
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orthopedically prescribed appliances, surgical dressings and

bandages, supportive body bands, or other physical holding when

necessary for routine physical examinations and tests or for

purposes of orthopedic, surgical, or other similar medical

treatment—whenused—toprovide support for the achievement of

functional body position or proper balance for protecting an

individual er—when—used—to—prot

s
E=

bed.

+ £ £5113 +
t—a—person—from—fallingout

(b) A drug or medication used to control an individual’s =

persenls behavior or to restrict his or her freedom of movement

which is not part of the standard treatment regimen for an
individual having ef—a—persen—with a diagnosed mental illness.

(44) “School psychologist” has the same meaning as in s.

490.003.

(45) 442y “Seclusion” means the physical segregation or

involuntary isolation of an individual a—pe¥rsern in a room or

area from which the individual persen is prevented from leaving.

The prevention may be by physical barrier or by a staff member

who is acting in a manner, or who is physically situated, so as

to prevent the individual persen from leaving the room or area.

As used in Fer—purpeses—of this part, the term does not mean

isolation due to the individual’s a—persenls medical condition

or symptoms.

(46) 443> “Secretary” means the Secretary of Children and

Families.

(47) 444y “Service provider” means a public or private

receiving facility, a facility licensed under chapter 397, a

treatment facility, an entity under contract with the department

to provide mental health or substance abuse services, a
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community mental health center or c
clinical social worker, a marriage

mental health counselor, a physicia
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linic, a psychologist, a
and family therapist, a

n, a psychiatrist, =an»

= = + g +3
£

. L
ISacaacsss a—registereahngr Pra ===

a substance abuse qualified profess

(48) 445> “Substance abuse impa
condition involving the use of alco
psychoactive or mood-altering subst

induce mental, emotional, or physic

re¥y a psychiatric nurse, or

ional as—defined—in 39-0%.

ired impairment” means a

holic beverages or any
ance in such a manner as to

al problems and cause

socially dysfunctional behavior that—a persenhas lteost—the power
£ 1 £ + 1 a W SRS ol B S | 1aleal + 1 1ot
= — e I B e

ANE} 1€ K h|
Aarf—oh—mTmSex+ HeF¥ =+
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(49) “Substance abuse qualifie

d professional” has the same

meaning as in s. 397.311(33).
(50) 446> “Transfer evaluation”

approved by the department, in whic

means the process, as

’

h the individual by —whieh—=

5 4 g £

1 ot
=3

R .
pPerson—wWno—5—ocIhyg HSTHacrea—+To¥

treatment—faeility 1s evaluated for
to a treatment swek facility. The t

L
pracement—in—a
appropriateness of admission

ransfer evaluation shall be

conducted by the department, a publ

ic receiving facility, or a

community mental health center or c

linic.

(51) 447 “Treatment facility”
operated, or state-supported hospit
designated by the department for ex

hospitalization of individuals who

means a state-owned, state-
al, center, or clinic
tended treatment and

have a mental illness+ beyond

that provided fex by a receiving fa

cility or as

£ 3N
T—Pe¥SOoR W

; SRR ineludd Emeilits E red

+ 4

rAameRty—ana ot

private facilit

department when rendering such serv

y designated by the
ices fe—a—persen pursuant to
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465| +he—provisiern £ this part. Patients treatedin faeciltitiesof 494 responsible for establishing standards, providing technical
466 the UnitedStat G rament—shall b tely—th B are—i 495 assistance, supervising and redsing—supervisien—-of mental
467| +£he—responsibility eof the United Stat Department—of teran 496| health and substance abuse programs, and ef;—and—the treatment
468 Affairs- 497 of individuals patients ats+ community facilities, other
469 (52) 4483 “Triage center” means a facility that has medical, 498| facilities serving individuals fer—persens who have a mental
470 mental health, and substance abuse professionals present or on 499| illness or substance abuse impairment, and any agency or
471 call to provide emergency screening and evaluation for mental 500 facility providing services under te—patients—pursuvant—te this
472 health or substance abuse disorders for individuals transported 501 part.
473| to the center by a law enforcement officer. 502 (b) The publication and distribution of an information
474 Section 3. Section 394.457, Florida Statutes, is amended to 503 handbook to facilitate the understanding of this—parts the
475 read: 504| policies and procedures involved in the implementation of this
476 394.457 Operation and administration.— 505| part, and the responsibilities of the various service providers
477 (1) ADMINISTRATION.—The Department of Children and Families 506| ef——serviees under this part. Distribution of this handbook may
478| 1is designated the “Mental Health Authority” of Florida. The 507| be limited to online electronic distribution. The department may
479| department and the Agency for Health Care Administration shall 508| ZXt—shalt stimulate research by public and private agencies,
480 exercise executive and administrative supervision over all 509 institutions of higher learning, and hospitals in the interest
481| mental—health facilities, programs, and services. 510 of the elimination and amelioration of mental illnesses or
482 (2) RESPONSIBILITIES OF THE DEPARTMENT.—The department is 511 substance abuse impairments idttress.
483 responsible for: 512 (3) POWER TO CONTRACT.—The department may contract to
484 (a) The planning, evaluation, and implementation of a 513 provide, and be provided with, services and facilities in order
485| complete and comprehensive statewide program of mental health 514| to carry out its responsibilities under this part with respect
486 and substance abuse, including community services, receiving and 515| to the—feltewing—ageneies: public and private hospitals;
487 treatment facilities, child services, research, and training as 516 receiving and treatment facilities; clinics; laboratories;
488| authorized and approved by the Legislature, based on the annual 517| departments, divisions, and other units of state government; +he
489| program budget of the department. The department is also 518 state colleges and universities; ke community colleges; private
490| responsible for the coordination of efforts with other 519| colleges and universities; counties, municipalities, and any
491| departments and divisions of the state government, county and 520| other political subdivisions ¢ ramentat—anit, including
492| municipal governments, and private agencies concerned with and 521 facilities of the United States Government; and any other public
493| providing mental health or substance abuse services. It is 522| or private entity that whieh provides or needs facilities or
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523| services. Baker Act funds for community inpatient, crisis 552 (5) RULES.—The department shall adopt rules:
524 stabilization, short-term residential treatment, and screening 553 (a) Thedepartment—shall adopt—rul Establishing forms and
525| services under this part must be allocated to each county 554| procedures relating to the rights and privileges of individuals
526| pursuant to the department’s funding allocation methodology. 555| receiving examination or patients——seeking mental—health
527 Notwithstanding s. 287.057(3) (e), contracts for community-based 556 treatment from facilities under this part.
528| Baker Act services for inpatient, crisis stabilization, short- 557 (b) Implementing and administering Thedepartment—shall
529| term residential treatment, and screening prewvided under this 558| adept—rultesnecessary for the implementationand administration
530| part, other than those with other units of government, +e—be 559 f—+theprovision £ this part.;—aneé A program subject to #he
531| provided—for—the department must be awarded using competitive 560| previsieons—of this part may shalt not be—permitted—te operate
532 solicitation sealedbids if the county commission of the county 561 unless rules designed to ensure the protection of the health,
533 receiving the services makes a request to the department 562 safety, and welfare of the individuals examined and petients
534| departmentis—distriet—offs: by January 15 of the contracting 563| treated under £h¥ewgh such program have been adopted. Such rules
535 year. The department distriet may not enter into a competitively 564 adopted—under—thissubseetion must include provisions governing
536| bid contract uwrder—thisprevisiern if such action will result in 565 the use of restraint and seclusion which are consistent with
537 increases of state or local expenditures for Baker Act services 566 recognized best practices and professional judgment; prohibit
538 +thin—+the—distriet. Contracts for £hese Baker Act services 567 inherently dangerous restraint or seclusion procedures;
539| wusing competitive solicitation seated—bids are effective for 3 568 establish limitations on the use and duration of restraint and
540| vyears. The department shall adopt rules establishing minimum 569| seclusion; establish measures to ensure the safety of program
541 standards for such contracted services and facilities and shall 570 participants and staff during an incident of restraint or
542| make periodic audits and inspections to assure that the 571 seclusion; establish procedures for staff to follow before,
543| contracted services are provided and meet the standards of the 572| during, and after incidents of restraint or seclusion; establish
544| department. 573| professional qualifications of and training for staff who may
545 (4) APPLICATION FOR AND ACCEPTANCE OF GIFTS AND GRANTS.—The 574 order or be engaged in the use of restraint or seclusion; and
546 department may apply for and accept any funds, grants, gifts, or 575 establish mandatory reporting, data collection, and data
547 services made available to it by any agency or department of the 576| dissemination procedures and requirements. Such rules adepted
548| Federal Government or any other public or private agency or 577| under—this—subseetion must require that each instance of the use
549| person individwatr in aid of mental health and substance abuse 578| of restraint or seclusion be documented in the clinical record
550| programs. All such moneys must shal+ be deposited in the State 579 of the individual who has been restrained or secluded patiert.
551| Treasury and shati—be disbursed as provided by law. 580 (c) The—department—shall adopt—rutes Establishing minimum
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standards for services provided by a mental health overlay
program or a mobile crisis response service.

(6) PERSONNEL.—

(a) The department shall, by rule, establish minimum
standards of education and experience for professional and
technical personnel employed in mental health programs,
including members of a mobile crisis response service.

(b) The department may shatt design and distribute
appropriate materials for the orientation and training of
persons actively engaged in administering impltementing the
provisions of this part relating to the involuntary examination
and treatment piaeement of individuals persems who are believed
to have a mental illness or substance abuse impairment.

(7) PAYMENT FOR CARE OFPATIENTS.—Fees and fee collections
for individuals patients in state-owned, state-operated, or

state-supported treatment facilities must be in accordance with

hatl—be—a reing—te s. 402.33.

Section 4. Subsection (1) and paragraph (b) of subsection
(2) of section 394.4573, Florida Statutes, are amended to read:

394.4573 Coordinated system of care; annual assessment;
essential elements; measures of performance; system improvement
grants; reports.—On or before December 1 of each year, the
department shall submit to the Governor, the President of the
Senate, and the Speaker of the House of Representatives an
assessment of the behavioral health services in this state. The
assessment shall consider, at a minimum, the extent to which
designated receiving systems function as no-wrong-door models,

the availability of treatment and recovery services that use

recovery-oriented and peer-involved approaches, the availability

Page 21 of 130

CODING: Words strieken are deletions; words underlined are additions.

610
611
612
613
614
615
616
617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638

Florida Senate - 2017 SB 1756

36-01520-17 20171756
of less-restrictive services, and the use of evidence-informed
practices. The department’s assessment shall consider, at a
minimum, the needs assessments conducted by the managing
entities pursuant to s. 394.9082(5). Beginning in 2017, the
department shall compile and include in the report all plans
submitted by managing entities pursuant to s. 394.9082(8) and
the department’s evaluation of each plan.

(1) As used in this section, the term:

(a) “Care coordination” means the implementation of
deliberate and planned organizational relationships and service
procedures that improve the effectiveness and efficiency of the
behavioral health system by engaging in purposeful interactions
with individuals who are not yet effectively connected with
services to ensure service linkage. Examples of care
coordination activities include development of referral
agreements, shared protocols, and information exchange
procedures. The purpose of care coordination is to enhance the
delivery of treatment services and recovery supports and to
improve outcomes among priority populations.

(b) “Case management” means those direct services provided
to a client in order to assess his or her needs, plan or arrange
services, coordinate service providers, link the service system
to a client, monitor service delivery, and evaluate patient
outcomes to ensure the client is receiving the appropriate
services.

(c) “Coordinated system of care” means the full array of
behavioral and related services in a region or community offered
by all service providers, whether participating under contract

with the managing entity or by another method of community
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(d) “No-wrong-door model” means a model for the delivery of
acute care services to individuals persens who have mental
health or substance use disorders, or both, which optimizes
access to care, regardless of the entry point to the behavioral
health care system.

(2) The essential elements of a coordinated system of care
include:

(b) A designated receiving system that consists of one or
more facilities serving a defined geographic area and
responsible for assessment and evaluation, both voluntary and
involuntary, and treatment or triage of patients who have a
mental health or substance use disorder, or co-occurring
disorders.

1. A county or several counties shall plan the designated
receiving system using a process that includes the managing
entity and is open to participation by individuals with
behavioral health needs and their families, service providers,
law enforcement agencies, and other parties. The county or
counties, in collaboration with the managing entity, shall
document the designated receiving system through written
memoranda of agreement or other binding arrangements. The county
or counties and the managing entity shall complete the plan and
implement the designated receiving system by July 1, 2017, and
the county or counties and the managing entity shall review and
update, as necessary, the designated receiving system at least
once every 3 years.

2. To the extent permitted by available resources, the

designated receiving system shall function as a no-wrong-door
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model. The designated receiving system may be organized in any
manner which functions as a no-wrong-door model that responds to
individual needs and integrates services among various
providers. Such models include, but are not limited to:

a. A central receiving system that consists of a designated
central receiving facility that serves as a single entry point
for individuals pe¥rsens with mental health or substance use
disorders, or co-occurring disorders. The central receiving
facility shall be capable of assessment, evaluation, and triage
or treatment or stabilization of individuals persens with mental
health or substance use disorders, or co-occurring disorders.

b. A coordinated receiving system that consists of multiple
entry points that are linked by shared data systems, formal
referral agreements, and cooperative arrangements for care
coordination and case management. Each entry point shall be a
designated receiving facility and shall, within existing
resources, provide or arrange for necessary services following
an initial assessment and evaluation.

c. A tiered receiving system that consists of multiple
entry points, some of which offer only specialized or limited
services. Each service provider shall be classified according to
its capabilities as either a designated receiving facility or
another type of service provider, such as a triage center, a
licensed detoxification facility, or an access center. All
participating service providers shall, within existing
resources, be linked by methods to share data, formal referral
agreements, and cooperative arrangements for care coordination

and case management.
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An accurate inventory of the participating service providers
which specifies the capabilities and limitations of each
provider and its ability to accept patients under the designated
receiving system agreements and the transportation plan
developed pursuant to this section shall be maintained and made
available at all times to all first responders in the service
area.

Section 5. Section 394.4574, Florida Statutes, is amended
to read:

394.4574 Responsibilities for coordination of services for
a mental—health resident with a mental illness who resides in an

assisted living facility that holds a limited mental health
license.—

(1) As used in this section, the term “mental health
resident” means an individual who receives social security
disability income due to a mental disorder as determined by the
Social Security Administration or receives supplemental security
income due to a mental disorder as determined by the Social
Security Administration and receives optional state
supplementation.

(2) Medicaid managed care plans are responsible for
Medicaid enrolled mental health residents, and managing entities
under contract with the department are responsible for mental
health residents who are not enrolled in a Medicaid health plan.
A Medicaid managed care plan or a managing entity shall ensure
that:

(a) A mental—healtth resident has been assessed by a
psychiatrist, elimieat psychologist, clinical social worker, ex

psychiatric nurse, mental health counselor, marriage and family
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therapist, or a qualified professional an—individuat who is

supervised by one of these professionals, and determined to be

appropriate to reside in an assisted living facility. The

documentation must be provided to the administrator of the
facility within 30 days after the memtalhealth resident has

been admitted to the facility. An evaluation completed upon
discharge from a state mental health treatment facility hespital

meets the requirements of this subsection related to

appropriateness for services plaecemernt as a meptal—healtth

resident if it was completed within 90 days before admission to

the facility.

(b) A cooperative agreement, as required in s. 429.075, is

developed by the mental health or substance abuse eare services
provider that serves a mental—health resident and the

administrator of the assisted living facility with a limited
mental health license in which the memted—health resident is

living.

(c) The community living support plan, as defined in s.

429.02, has been prepared by a memtal—healtth resident and his or

her mental health case manager in consultation with the

administrator of the facility or the administrator’s designee.

The plan must be completed and provided to the administrator of

the assisted living facility with a limited mental health
license in which the mental—heatth resident lives within 30 days

after the resident’s admission. The support plan and the

agreement may be in one document.

(d) The assisted living facility with a limited mental

health license is provided with documentation that the

individual meets the definition of a mental health resident.
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755 (e) The mental—health services provider assigns a case 784 centers; access to services during evenings, weekends, and
756| manager to each mental-—health resident for whom the entity is 785| holidays; supervision of the clinical needs of the residents;
757 responsible. The case manager shall coordinate the development 786 and access to emergency psychiatric care.
758| and implementation of the community living support plan defined 787 Section 6. Section 394.458, Florida Statutes, is amended to
759 in s. 429.02. The plan must be updated at least annually, or 788 read:
760| when there is a significant change in the resident’s behavioral 789 394.458 Introduction or removal of certain articles
761 health status. Each case manager shall keep a record of the date 790 wunlawful; penalty.—
762 and time of any face-to-face interaction with the resident and 791 (1)4=)> Except as authorized by the facility administrator
763| make the record available to the responsible entity for 792 for a lawful purpose taw—er—= pecifically authorized by —th
764 inspection. The record must be retained for at least 2 years 793| persen—in—echarg feaeh—heospitalprovidirg werntalhealth
765| after the date of the most recent interaction. 794 i under—+this—part, it is unlawful to knowingly and
766 (f) Consistent monitoring and implementation of community 795 intentionally bring into any facility providing services under
767 living support plans and cooperative agreements are conducted by 796 this part, or to take or attempt to take or send therefrom, any
768| the resident’s case manager. 797 of the following articles intredu int r—upon—theground £
769 (g) Concerns are reported to the appropriate regulatory 798 veh—hospital;—er—teo—tal r—attempt—to—tal ¥ nd—therefromy
770 oversight organization if a regulated provider fails to deliver 799 af £ +the following articles;—which are hereby deeclared—+teob
771| appropriate services or otherwise acts in a manner that has the 800 nEtraband—fer—the purp £—thi tion:
772| potential to result in harm to the resident. 801 (a)3= Any intoxicating beverage or beverage which causes or
773 (3) The secretary efthiltdren—and Famities, in consultation 802| may cause an intoxicating effect;
774| with the Agency for Health Care Administration, shall require 803 (b)2= Any controlled substance as defined in chapter 893;
775| each regional distriet administrator to develop, with community 804 (c) Any imitation controlled substance as defined in s.
776| input, a detailed annual plan that demonstrates how the regional 805 817.564; or
777| office, in cooperation with service providers, distriet will 806 (d)3<= Any firearms or deadly weapon, except for certified
778| ensure the provision of state-funded mental health and substance 807 law enforcement officers acting in their official capacity.
779 abuse treatment services to residents of assisted living 808 or—Ft—ts—unlawful totransmit to;or attemptto transmit
780| facilities that hold a limited mental health license. This plan 809
781| must be—econsistent—with the substance abuseand mentalhealtth 810
782| distrietplan—e toped—pursuant—t —394-75—ane—must address 811 EE under—this part—any artiel r—thing—deelaredby—thi
783| case management services; access to consumer-operated drop-in 812 tieon—to—b rEraband,—at—any pla whieh—i rESi-ek £—th
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813| grounds—ef such hospital; except—as—authorized by tawor—as 842| to the same extent the rights of any incapacitated individual
814 pecifically authorized by the persen—inecharg £ —sueh 843| persen are limited by law.
815 krospitat~ 844 (2) RIGHT TO TREATMENT.—An individual held for examination
816 (2) A person who violates any provision of this section 845| or admitted for mental health treatment:
817 commits a felony of the third degree, punishable as provided in 846 (a) May A—persen—shatt not be denied treatment for mental
818 s. 775.082, s. 775.083, or s. 775.084. 847 illness and services may shad+d+ not be delayed at a receiving or
819 (3) A facility providing services under this part shall 848| treatment facility because of inability to pay. However, every
820| post at each entry point of the facility a conspicuous notice 849 reasonable effort to collect appropriate reimbursement for the
821| that includes the text of this section. 850| cost of providing mental health services from individuals +e
822 Section 7. Section 394.459, Florida Statutes, is amended to 851| persens able to pay for services, including insurance or third-
823| read: 852| party payers payments, shall be made by facilities providing
824 394.459 Rights of individuals receiving mental health 853| services under purswent—te this part.
825 treatment and services patients.— 854 (b) Shall be provided Ft—3s—further the poli f—the——stat
826 (1) RIGHT TO ENBEVEPUAL DIGNITY.—It is the policy of this 855| #£hat the least restrictive appropriate available treatment be
827 state that the #imdiwidwat dignity of all individuals held for 856| wutitized based on the individual’s imdividuwat needs and best
828 examination or admitted for mental health treatment the—patient 857 interests, ef—the—patient—and consistent with the optimum
829| shalt be respected at all times and upon all occasions, 858| improvement of the individual’s patient!’s condition.
830| including any—eeeasiern when the individual patient is taken into 859 (c) Baeh perseon—who remains at o receiving or treatment
831 custody, held, or transported. Procedures, facilities, wvehicles, 860 faeiltityfor more—than 12 heuwrs Shall be given a physical
832| and restraining devices used utidized for criminals or those 861| examination by a health practitioner authorized by law to give
833| accused of a crime may shald not be used in connection with 862| such examinations and a mental health evaluation by a
834 individuals persens who have a mental illness, except for the 863| psychiatrist, psychologist, or psychiatric nurse, in a mental
835| protection of the individual patient or others. Individuals 864| health receiving facility, within 24 hours after arrival at the
836| Persenms who have a mental illness but who are not charged with a 865| facility if the individual has not been released or discharged
837 criminal offense may shalt not be detained or incarcerated in 866| pursuant to s. 394.463(2) (h) or s. 394.469. The physical
838| the jails of this state. An individual A—persen who 1s receiving 867| examination and mental health evaluation must be documented in
839| treatment for mental illness may shatd not be deprived of any 868| the clinical record. The physical and mental health examinations
840 constitutional rights. However, if such an individual a—persen 869 shall include efforts to identify indicators and symptoms of
841 is adjudicated incapacitated, his or her rights may be limited 870| substance abuse impairment, substance abuse intoxication, and
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871 substance abuse withdrawal;—within 24 hours after arrivalat 900 arelrd H-oh
872| sueh—faeility. 901 £f—ag Fatl-neot—be—=a rdition——of admission—whenthe patient!
873 (d) EBverypatient—in—afaeitity Shall be afforded the 902| guardian—gi B and—informed rsent—for—thepatient!
874| opportunity to participate in activities designed to enhance 903| admissien—pursuant—te—s+—384-463—or 5394467
875 self-image and the beneficial effects of other treatments, as 904 (b)2+ Before giving express and informed consent, the
876| determined by the facility. 905| following information shall be provided and explained in plain
877 (e) Net—more—than S5 days—after admission—to—afaeilitys 906| language to the individual and to his or her patient;—er—+to—th
878| eaeh—patient Shall have and receive an individualized treatment 907| patient!s guardian if the individual is an adult patient—3s—318
879| plan in writing which the individual patient has had an 908 yeaE £f—ag r—otder and has been adjudicated incapacitated, ez
880 opportunity to assist in preparing and to review before prier—+teo 909 to his or her the—patient’s guardian advocate if the individual
881| +%s implementation, within 72 hours after admission to a 910| patient has been found to be incompetent to consent to
882 facility. The plan must skealE include a space for the 911| treatment, to the health care surrogate or proxy, or to both the
883 individual’s patientls comments and signature. 912 individual patient and the guardian if the individual patient is
884 (3) RIGHT TO EXPRESS AND INFORMED PATIENT CONSENT.— 913 a minor;+ the reason for admission or treatment; the proposed
885 +er+= Each individual petient entering treatment shall be 914| treatment; the purpose of the treatment to be provided; the
886 asked to give express and informed consent for admission or 915 common risks, benefits, and side effects £hereef; the specific
887| treatment. 916| dosage range for the medication, if whem applicable; alternative
888 (a) If the individual patient has been adjudicated 917| treatment modalities; the approximate length of care; the
889| incapacitated or found to be incompetent to consent to 918| potential effects of stopping treatment; how treatment will be
890 treatment, express and informed consent must te—treatment—shallt 919| monitored; and that any consent given for treatment may be
891| be sought instead from his or her £he—patient!s guardian or 920| revoked orally or in writing before or during the treatment
892 guardian advocate or health care surrogate or proxy. If the 921 period by the individual receiving treatment patiernt or by a
893| individual patient is a minor, express and informed consent for 922| person who is legally authorized to make health care decisions
894| admission or treatment must be obtained from the minor’s sheid 923| on the individual’s behalf ef—+the—patient.
895| &% be—reguested—fromthe patient’ s guardian—Expr afre 924 Hor—Fa—th = fmedieatl—pr e regutring—the—a £
896| informed—consent—for admission or treatmentof o patientunder 925| a—gereral—anesthetd r—eleectr AVEESE treatment;—and—prior
897| I8—year £ag hallbe—reguiredfrem—the patient’s guardian, 926| +e—performing—the pr dures P and—informed asent—shalt
898| wunless the minor is seeking outpatient crisis intervention 927| b btained fromthe patient 3if the patient istegalld
899| services under s. 394.4784. Express—and—informed—consent—for 928 mpetent;,—from—the guardian—of aminor patient;fromth
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(4) QUALITY OF TREATMENT.—

(a) Each individual held for examination, admitted for

mental health treatment, or receiving involuntary treatment
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shatt—be administered skillfully, safely, and humanely with full

respect for the individual’s patient’s dignity and personal
integrity. Each individual patdient shall receive such medical,

vocational, social, educational, and rehabilitative services as

his or her condition requires in order to live successfully in

the community. In order to achieve this goal, the department
shall is—direeted—+te coordinate its mental health programs with

all other programs of the
(b) Facilities shall

department and other state agencies.

develop and maintain, in a form

accessible to and readily understandable by individuals held for

examination, admitted for mental health treatment, or receiving

involuntary treatment patients and consistent with rules adopted
by the department—the—feollowing:

1. Criteria, procedures, and required staff training for

the any use of close or elevated levels of supervision;;—ef
restraint, seclusion, or isolation;y—er—ef emergency treatment
orders;+ and fer—the—wuse—of bodily control and physical
management techniques.

2. Procedures for documenting, monitoring, and requiring
clinical review of all uses of the procedures described in
subparagraph 1. and for documenting and requiring review of any
incidents resulting in injury to individuals receiving services
patients.

3. A system for investigating, tracking, managing, and

responding to complaints by individuals persems receiving

services or persons individuwats acting on their behalf.
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987 (c) Receiving and treatment facilities shall have written 1016 aware of these restrictions en—the use of seclusion and
988| procedures for reporting events that place individuals receiving 1017 restraint—and shaltt-make and maintain records which demonstrate
989 services at risk of harm. Such events must be reported to the 1018 that this information has been conveyed to each staff member,
990| department as soon as reasonably possible after discovery and 1019| contractor, and volunteer individual—staffmembers.
991 include, but are not limited to: 1020 (5) COMMUNICATION, ABUSE REPORTING, AND VISITS.—
992 1. The death, regardless of cause or manner, of an 1021 (a) Each individual held for examination or admitted for
993| individual examined or treated at a facility that occurs while 1022| mental health treatment persen—r iR F7i in a facility
994| the individual is at the facility or that occurs within 72 hours 1023| providing memtal—health services under this part has the right
995| after release, if the death is known to the facility 1024| to communicate freely and privately with persons outside the
996 administrator. 1025 facility unless it 1s determined that such communication is
997 2. An injury sustained, or allegedly sustained, at a 1026 likely to be harmful to the individual persern or others. Each
998| facility, by an individual examined or treated at the facility 1027| facility shall make available—a r—as—reasonabliy P ielte—t
999 and caused by an accident, self-injury, assault, act of abuse, 1028| persens—r e 5k a telephone that allows for free
1000| neglect, or suicide attempt, if the injury requires medical 1029| 1local calls and access to a long-distance service available to
1001 treatment by a licensed health care practitioner in an acute 1030 the individual as soon as reasonably possible. A facility is not
1002 care medical facility. 1031 required to pay the costs of an individual’s a—patient’s long-
1003 3. The unauthorized departure or absence of an individual 1032| distance calls. The telephone must shadd be readily accessible
1004 from a facility in which he or she has been held for involuntary 1033| +eo—the—patient and shalt—Pbe placed so that the individual
1005 examination or involuntary treatment. 1034| patient may use it to communicate privately and confidentially.
1006 4. A disaster or crisis situation such as a tornado, 1035| The facility may establish reasonable rules for the use of this
1007| hurricane, kidnapping, riot, or hostage situation that 1036| telephone which;—previded—that—the—rultes do not interfere with
1008 jeopardizes the health, safety, or welfare of individuals 1037 an individual’s a—patient’s access to a telephone to report
1009| examined or treated in a facility. 1038| abuse pursuant to paragraph (e).
1010 5. An allegation of sexual battery upon an individual 1039 (b) Each individual patient admitted to a facility under
1011 examined or treated in a facility. 1040 the—provisien £ this part is shaldt—Pbe allowed to receive,
1012 (d)+4e> A facility may not use seclusion or restraint for 1041 send, and mail sealed, unopened correspondence; and the
1013| punishment, in compensation te—eempensate for inadequate 1042 individual’s me—patient’s incoming or outgoing correspondence
1014 staffing, or for the convenience of staff. Facilities shall 1043| may not shaltt be opened, delayed, held, or censored by the
1015 ensure that all staff, contractors, and volunteers are made 1044 facility unless there is reason to believe that it contains
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1045| items or substances that whieh may be harmful to the individual 1074| treatment patients in the least restrictive possible manner. An
1046| patient or others, in which case the administrator may direct 1075| individual has Patient hatl—ha the right to contact and to
1047 reasonable examination of such mail and may regulate the 1076| receive communication from his or her £heix attorneys at any
1048| disposition of such items or substances. 1077 reasonable time.
1049 (c) Each facility shall allow must—permit immediate access 1078 (e) Each individual held for examination or admitted for
1050 to an individual held for examination or admitted for mental 1079| mental health treatment patient— ivingmentalhealth
1051| health treatment any—patient, subject to the patient’s right to 1080| <«reatment—in—any faecitity shall have ready access to a telephone
1052 deny or withdraw consent at any time, by the individual, or by 1081 in order to report an alleged abuse. The facility staff shall
1053| the individual’s patient’s family members, guardian, guardian 1082| orally and in writing inform each individual patient of the
1054 advocate, health care surrogate or proxy, representative, 1083| procedure for reporting abuse and shall make every reasonable
1055 Florida—statewte r—teocal—ad & ettty or attorney, unless 1084 effort to present the information in a language that the
1056| such access would be detrimental to the individual patient. If 1085| individual patient understands. A written copy of that
1057| the a—patient’s right to communicate or to receive visitors is 1086| procedure, including the telephone number of the central abuse
1058| restricted by the facility, written notice of such restriction 1087| hotline and reporting forms, shall be posted in plain view.
1059 and the reasons for the restriction shall be served on the 1088 (f) The department must shedd adopt rules providing a
1060 individual and the individual’s attorney, patient;—thepatient! 1089| procedure for reporting alleged abuse. Facility staff shall-—be
1061 atteorrey—and—thePpatient’s guardian, guardian advocate, health 1090| =eeuired, as a condition of employment, must £e become familiar
1062 care surrogate or proxy, or representative; and such restriction 1091| with the requirements and procedures for £he reporting ef abuse.
1063 and the reason for the restriction, shall be recorded in ea the 1092 (6) CARE AND CUSTODY OF PERSONAL EFFECTS ©F—PATIENTS.—The
1064| patient’s clinical record with—the reasens—therefor. The 1093| rights of an individual held for examination or admitted for
1065| restriction must ef—ea—patientls—right—=- g Teat £ 1094| mental health treatment A—patientls—right to the possession of
1066 ¥ i isiter hatt be reviewed at least every 7 days. The 1095| his or her clothing and personal effects shall be respected. The
1067 right to communicate or receive visitors may shadd not be 1096| facility may take temporary custody of such effects if when
1068| restricted as a means of punishment. Nethimg—in This paragraph 1097 required for medical and safety reasons. The A—patientls
1069| does not skaditb astrued—+e limit the establishment of rules 1098| clothing and personal effects shall be inventoried upon their
1070| under previsiens—ef paragraph (d). 1099| removal into temporary custody. Copies of this inventory shall
1071 (d) Each facility shall establish reasonable rules 1100| be given to the individual and his or her patient—and—te—the
1072 governing visitors, visiting hours, and the use of telephones by 1101| patient!s guardian, guardian advocate, health care surrogate or
1073| individuals held for examination or admitted for mental health 1102| proxy, or representative and shall be recorded in the patient’s
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clinical record. This inventory may be amended upon the request

of the individual and his or her patient—er+the patient!

guardian, guardian advocate, health care surrogate or proxy, or

representative. The inventory and any amendments to it must be
witnessed by two members of the facility staff and by the
individual patient, if able. All of the a—patient’s clothing and
personal effects held by the facility must shadd be returned to
the individual patient immediately upon his or her #ke discharge
or transfer ef—the—patient from the facility, unless such return
would be detrimental to the individual patient. If personal
effects are not returned fe—the—patient, the reason must be
documented in the clinical record along with the disposition of
the clothing and personal effects, which may be given instead to
the individual’s patient’s guardian, guardian advocate, health
care surrogate or proxy, or representative. As soon as
practicable after an emergency transfer ef—a—patient, the
individual’s patient’s clothing and personal effects shall be
transferred to the individual’s patient’s new location, together

with a copy of the inventory and any amendments, unless an
alternate plan is approved by the individual patient, if he or
she is able, and by his or her s£he—patient’s guardian, guardian
advocate, health care surrogate or proxy, or representative.

(7) VOTING IN PUBLIC ELECTIONS.—An individual held for
examination or admitted for mental health treatment A—patient

who is eligible to vote according to the laws of the state has
the right to vote in +he primary, and general, and special
elections. The department shall establish rules to enable such
individuals patients to obtain voter registration forms,

applications for vote-by-mail ballots, and vote-by-mail ballots.
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(8) HABEAS CORPUS.—
(a) At any time, and without notice, an individual held for
mental health examination or admitted for inpatient treatment in
a persen—heldin—a—* iving—or—treatment facility, or a

relative, friend, guardian, guardian advocate, health care

surrogate or proxy, representative, or attorney, or the

department, on behalf of such individual pe¥rsen, may petition

for a writ of habeas corpus to question the cause and legality

of such detention and request that the court order a return to

the writ in accordance with chapter 79. Each individual patient

held in a facility shall receive a written notice of the right

to petition for a writ of habeas corpus.

(b) At any time, and without notice, an individual held for

mental health examination or admitted for inpatient treatment =

perseon—whe—is—apatient in a = ving—eor—treatment facility, or

a relative, friend, guardian, guardian advocate, health care

surrogate or proxy, representative, or attorney, or the

department, on behalf of such individual persen, may file a

petition in the circuit court in the county where the individual
patient 1s being held alleging that he or she the—patient is

being unjustly denied a right or privilege granted under this

part herein or that a procedure authorized under this part

herein is being abused. Upon the filing of such a petition, the

court may shall—have—the—awvthority to conduct a judicial inquiry
and £e issue any order meeded to correct an abuse of the

provisions of this part.

(c) The administrator of any = iving—or—treatment

facility receiving a petition under this subsection shall file

the petition with the clerk of the court no later than on the
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next court working day.

(d) A Ne fee may not shald be charged for £he filing ef a
petition under this subsection.

(9) VIOLATIONS.—The department shall report to the Agency
for Health Care Administration and the Department of Health any
violation of the rights or privileges of individuals patients,
or of any procedures provided under this part, by any facility
or professional licensed or regulated under state law by—the
ageney. The ageneyis—auvthorized toimp Any sanction

authorized for violation of this part may be imposeds based
solely on the investigation and findings of the department.

(10) LIABILITY FOR VIOLATIONS.—A Anmy person who violates or
abuses the amy rights or privileges of individuals held or

admitted for mental health treatment patients provided under by

this part is liable for damages as determined by law. A Any

person who acts reasonably, in good faith, and without

negligence in compliance with thepreovisien £ this part is
immune from civil or criminal liability for his or her actions

in connection with the preparation or execution of petitions,

applications, certificates, reports, or other documents

initiating admission to a facility or the apprehension,

detention, transportation, examination, admission, diagnosis,

treatment, or discharge of an individual a—patient to or from a
facility. H r—this seetiondoesrot—rels aRy—person—from
1iab3 13+ 1 £ K 1+ 1

Teabitity 3£ such persen s —regtigen

(11) RIGHT TO PARTICIPATE IN TREATMENT AND DISCHARGE
PLANNING.—An individual held for examination or admitted for
mental health treatment Fhe—patient shall have the opportunity

to participate in treatment and discharge planning and shall be
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notified in writing of his or her right, upon discharge from the
facility, to seek treatment from the professional or agency of
the individual’s patient!s choice.

(12) ADVANCE DIRECTIVES.—All service providers providing

services under this part shall provide information concerning

advance directives and assist individuals who are competent and

willing to complete an advance directive. The directive may

include instructions regarding mental health or substance abuse

treatment. Service providers providing services under this part

shall honor the advance directive of individuals they serve, or

shall request a transfer for the individual as required by s.
765.1105.

(13)+4%2)> POSTING OF NOTICE OF RIGHTS ©F—PATIENTS.—Each
facility shall post a notice that lists and describes disting
and—deseribingr 1n ke language and terminology that the

individual persens—t rom—thenotd ts—addr g can

understand, the rights provided under 4& this section. This
notice must shald include a statement that prewvisiens—ef the
federal Americans with Disabilities Act apply and the name and
telephone number of a person to contact for further information.
The This notice must shald be posted in a place readily
accessible to individuals patients and in a format easily seen

by the individuals served patients. The Fhis notice must shatt

include the telephone numbers of Disability Rights Florida, Inc

il 1 1 4

q
ESSEESS SEppC S =3

a-2d Cant £

£h = i1
* BReTT—aRe—Ae =3 Rte¥r—+To¥

=222

L fth DisabilitiesIne.
Section 8. Section 394.4593, Florida Statutes, is amended

to read:

394.4593 Sexual misconduct prohibited; reporting required;
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(1) As used in this section, the term:

(a) “Employee” means imeltudes—any paid staff member,
volunteer, or intern of the department or a service provider

providing services pursuant to this part; any person under

contract with the department or a service provider providing

services pursuant to this part; and any person providing care or

support to an individual a—ediernt on behalf of the department or
its service providers.

(b) “Sexual activity” means:

1. Fondling the genital area, groin, inner thighs,
buttocks, or breasts of an individual a—persen.

2. The oral, anal, or vaginal penetration by or union with
the sexual organ of another or the anal or vaginal penetration
of another by any other object.

3. Intentionally touching in a lewd or lascivious manner
the breasts, genitals, the genital area, or buttocks, or the
clothing covering them, of an individual a—pe¥sen, or forcing or
enticing an individual a—persern to touch the perpetrator.

4. Intentionally masturbating in the presence of another
individual person.

5. Intentionally exposing the genitals in a lewd or
lascivious manner in the presence of another individual persen.

6. Intentionally committing any other sexual act that does
not involve actual physical or sexual contact with another
individual #he—ietim, including, but not limited to,
sadomasochistic abuse, sexual bestiality, or the simulation of
any act involving sexual activity in the presence of the

individual a—vietim.
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(c) “Sexual misconduct” means any sexual activity between
an employee and an individual held or admitted for examination
or treatment pursuant to this part a—patient, regardless of the
consent of that individual £he—patient. The term does not
include an act done for a bona fide medical purpose or an
internal search conducted in the lawful performance of duty by
an employee.
(2) An employee who engages in sexual misconduct with an
individual a—patient—who+s
fa—TFs—3n—=th wsteod £ thedepartment;—or
(= s Ak S
faettit £ terms—are—defined3n 53064455

eI TEY

commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084. An employee may be found
guilty of violating this subsection without having committed the
crime of sexual battery.

(3) The consent of an individual held or admitted for

examination or treatment the—patient to sexual activity is not a

defense to prosecution under this section.
(4) This section does not apply to an employee who, at the

time of the sexual activity:

(a) Is legally married to the individual involved in the

sexual activity patient; or
(b) Has no reason to believe that the individual involved

in the sexual activity is held or admitted for examination or

treatment pursuant to this part persen—with—whom—the—employee
= 1 1 =i + = + o + 1 1 1

agaged—in vat—mi A is—a—patient—r iving i &

& 1 bed 3 i + 3 {2

= ribed—in—sub tHeon—2)-.
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1277 (5) An employee who witnesses sexual misconduct, or who 1306 s. 775.082, s. 775.083, or s. 775.084.
1278 otherwise knows or has reasonable cause to suspect that a person 1307 (7) The provisions and penalties set forth in this section
1279| has engaged in sexual misconduct, shall immediately report the 1308| are in addition to any other civil, administrative, or criminal
1280| incident to the department’s central abuse hotline and to the 1309| action provided by law which may be applied against an employee.
1281| appropriate local law enforcement agency. Such employee shall 1310 Section 9. Section 394.4595, Florida Statutes, is repealed.
1282| also prepare, date, and sign an independent report that 1311 Section 10. Section 394.4596, Florida Statutes, is created
1283| specifically describes the nature of the sexual misconduct, the 1312| to read:
1284 location and time of the incident, and the persons involved. The 1313 394.4596 Federally mandated protection and advocacy system
1285| employee shall deliver the report to the supervisor or program 1314 for individuals with disabilities.—The agency designated by the
1286 director, who is responsible for providing copies to the 1315 governor as the federally mandated protection and advocacy
1287| department’s inspector general. The inspector general shall 1316| system for individuals with disabilities has specific access
1288| immediately conduct an appropriate administrative investigation, 1317| authority under federal law to facilities, individuals,
1289 and, 1f there is probable cause to believe that sexual 1318 information, and records. Any facility defined in s. 394.455(12)
1290| misconduct has occurred, the inspector general shall notify the 1319 shall allow this agency to exercise access authority provided to
1291 state attorney in the circuit in which the incident occurred. 1320| it by state and federal law.
1292 (6) (a) Any person who is required to make a report under 1321 Section 11. Section 394.4597, Florida Statutes, 1is amended
1293| this section and who knowingly or willfully fails to do so, or 1322| to read:
1294| who knowingly or willfully prevents another person from doing 1323 394.4597 Persons to be notified; individual’s patient’s
1295 so, commits a misdemeanor of the first degree, punishable as 1324 representative.—
1296 provided in s. 775.082 or s. 775.083. 1325 (1) VOLUNTARY ADMISSION RPATIENTS.—At the time an individual
1297 (b) Any person who knowingly or willfully submits 1326| =a—patient is voluntarily admitted to a receiving or treatment
1298 inaccurate, incomplete, or untruthful information with respect 1327 facility, the individual shall be asked to identify a person to
1299| to a report required under this section commits a misdemeanor of 1328| be notified in case of an emergency, and the identity and
1300| the first degree, punishable as provided in s. 775.082 or s. 1329| contact information of that & person te—be—notified—in—ea £
1301 775.083. 1330| =am—emergeney shall be entered in the patient!s clinical record.
1302 (c) Any person who knowingly or willfully coerces or 1331 (2) INVOLUNTARY ADMISSION PATIENTS.—
1303| threatens any other person with the intent to alter testimony or 1332 (a) At the time an individual a—patient is admitted to a
1304| a written report regarding an incident of sexual misconduct 1333| facility for involuntary examination or services plaeement, or
1305| commits a felony of the third degree, punishable as provided in 1334| when a petition for involuntary services plaecement is filed, the
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name, address, and telephone number rames;—addresses—and
telephonenumbers of the individual’s patient’s guardian or

guardian advocate, health care surrogate or proxy, or
representative if he or she the—patient has no guardian, and the
individual’s patdentls attorney shall be entered in the
patient!s clinical record.

(b) If the individual patient has no guardian, guardian
advocate, health care surrogate, or proxy, he or she £he—patient

shall be asked to designate a representative. If the individual
patient is unable or unwilling to designate a representative,
the facility shall select a representative.

(c) The individual patient shall be consulted with regard
to the selection of a representative by the receiving or
treatment facility and may shadd—ha awtherity—te request that
the any—sueh representative be replaced.

(d) If When the receiving or treatment facility selects a

representative, first preference shall be given to a health care
surrogate, if one has been previously selected by—thepatient.
If the individual patient has not previously selected a health
care surrogate, the selection, except for good cause documented
in the patientls clinical record, shall be made from the
following list in the order of listing:

1. The individual’s patient!ls spouse.
An adult child of the individual patiernt.
A parent of the individual patient.
The adult next of kin of the individual patiernt.
An adult friend of the individual patient.

g w N

(e) The following persons are prohibited from selection as

an individual’s a—patientls representative:
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1. A professional providing clinical services to the
individual patdent under this part.
2. The licensed professional who initiated the involuntary
examination of the individual patient, 1f the examination was
initiated by professional certificate.

3. An employee, a volunteer, a contractor, an

administrator, or a board member of the facility providing the
examination of the individual patiernt.

4. An employee, a volunteer, a contractor, an

administrator, or a board member of a treatment facility
providing treatment for the individual petient.

5. A person providing any substantial professional services
to the individual patiernt, including clinical and nonclinical
services.

6. A creditor of the individual patient.

7. A person who is a party subjeet to an injunction for
protection against domestic violence under s. 741.30, whether
the order of injunction is temporary or final, and for which the
individual patient was the petitioner.

8. A person who is a party subjeet to an injunction for
protection against repeat violence, stalking, sexual violence,
or dating violence under s. 784.046, whether the order of
injunction is temporary or final, and for which the individual

patient was the petitioner.
(f) The representative selected by the individual or

designated by the facility has the right, authority, and

responsibility to:

1. Receive notice of the individual’s admission;

2. Receive notice of proceedings affecting the individual;
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1393 3. Have immediate access to the individual unless such 1422 Section 12. Section 394.4598, Florida Statutes, is amended
1394| access is documented to be detrimental to the individual; 1423| to read:
1395 4. Receive notice of any restriction of the individual’s 1424 394.4598 Guardian advocate.—
1396| right to communicate or receive visitors; 1425 (1) The administrator may petition the court for the
1397 5. Receive a copy of the inventory of clothing and personal 1426 appointment of a guardian advocate based upon the opinion of a
1398| effects upon the individual’s admission and to request an 1427| psychiatrist that an individual held for examination or admitted
1399| amendment to the inventory at any time; 1428 for mental health treatment £he—patient is incompetent to
1400 6. Receive disposition of the individual’s clothing and 1429 consent to treatment. If the court finds that the individual =
1401 personal effects if not returned to the individual, or to 1430| patient is incompetent to consent to treatment and has not been
1402 approve an alternate plan; 1431 adjudicated incapacitated and a guardian having with—the
1403 7. Petition on behalf of the individual for a writ of 1432 authority to consent to mental health or substance abuse
1404| habeas corpus to question the cause and legality of the 1433| treatment has not been appointed, it shall appoint a guardian
1405 individual’s detention or to allege that the individual is being 1434 advocate. The individual patient has the right to have an
1406 unjustly denied a right or privilege granted under this part, or 1435 attorney represent him or her at the hearing. If the individual
1407 that a procedure authorized under this part is being abused; 1436 is not otherwise represented by counsel persen—is—indigent, the
1408 8. Apply for a change of venue for the individual’s 1437 court shall appoint the office of the public defender to
1409| involuntary services placement hearing for the convenience of 1438| represent him or her at the hearing. The individual patiernt has
1410| the parties or witnesses or because of the individual’s 1439| the right to testify, cross-examine witnesses, and present
1411 condition; 1440| witnesses. The proceeding must shalt be recorded either
1412 9. Receive written notice of any restriction of the 1441| electronically or stenographically, and testimony shall be
1413| individual’s right to inspect his or her clinical record; 1442| previded under oath. One of the professionals authorized to give
1414 10. Receive notice of the release of the individual from a 1443 an opinion in support of a petition for involuntary services
1415| receiving facility where an involuntary examination was 1444| plaeement, as described in s+394-4655—ex s. 394.467, shall must
1416| performed; 1445| testify. The A guardian advocate shall must meet the
1417 11. Receive a copy of any petition for the individual’s 1446| qualifications of a guardian pursuant to eentained—3n part IV of
1418| involuntary services filed with the court; and 1447 chapter 744. A person may not be appointed as a guardian
1419 12. Be informed by the court of the individual’s right to 1448| advocate unless he or she agreessy pt—that—a professional
1420| an independent expert evaluation pursuant to involuntary 1449| <referredtoin—this part;——an—empl £ the faeility providing
1421 services procedures. 1450| eireet L to—thepatient—underthis part; o departmentalt
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1451| employeer——afaeility administrateor—or member of the Florida 1480| petitioner.
1452 toeat—ad = greit——shalt rnotbe appointeds person—who—+ 1481 (3) A facility requesting appointment of a guardian
1453 appointed—as—aguardian—ad FEe—must—agr to the appointment. 1482 advocate shall, before must;—prier—te the appointment, provide
1454 (2) The following persons are prohibited from being 1483| the prospective guardian advocate with information concerning
1455| appointed as an individual’s appeintment—as—apatient’s guardian 1484| =abeut the duties and responsibilities of guardian advocates,
1456| advocate: 1485| including the information about the ethics of medical
1457 (a) A professional providing clinical services to the 1486| decisionmaking. Before asking a guardian advocate to give
1458 individual patient under this part. 1487 consent to treatment for an individual held for examination or
1459 (b) The licensed professional who initiated the involuntary 1488 admitted for mental health treatment a—patient, the facility
1460 examination of the individual patient, 1f the examination was 1489 shall provide all disclosures required under s. 394.459(3) (a)2
1461 initiated by professional certificate. 1490 to—the—guardian—ad et wffietentdnformation that—th
1462 (c) An employee, a contractor, a volunteer, an 1491 guardian—ad et sr—deeide—whether+teo—g+ B arre
1463 administrator, or a board member of the facility providing the 1492 iafermed asernt—teo—the treatment; ineluding information that
1464| examination of the individual peatient. 1493| <+£he—treatment—+ atial—+to—+th o £ +the patient;——andthat
1465 (d) An employee, a contractor, a volunteer, an 1494 the—+treatment—d rot—Pr AT osp-unrossonante risd £ riouns,
1466 administrator, or a board member of a treatment facility 1495| hezardeus;—eor—dtrr o Eact £feets. Before giving consent
1467| providing treatment of the individual patient. 1496| to treatment, the guardian advocate shall must meet and talk
1468 (e) A person providing any substantial professional 1497| with the individual patient and the individual’s patientls
1469 servicessy Tuddng—publtic and professienal—guardiansy to the 1498| physician face-to-face im—persern, if at—att possible, and by
1470| individual patient, including clinical and nonclinical services. 1499| telephone, if not. The guardian advocate shall make every effort
1471 (f) A creditor of the individual patient. 1500| to make decisions regarding treatment that he or she believes
1472 (g) A party persem—subieet to an injunction for protection 1501| the individual would have made under the circumstances if the
1473| against domestic violence under s. 741.30, whether the order of 1502 individual were capable of making such decision. The decision of
1474 injunction is temporary or final, and for which the individual 1503| the guardian advocate may be reviewed by the court, upon
1475| patient was the petitioner. 1504 petition of the individual’s patientls attorney, the
1476 (h) A party persem—subieet to an injunction for protection 1505| individual’s patientls family, or the facility administrator.
1477| against repeat violence, stalking, sexual violence, or dating 1506 (4) In lieu of the training required of guardians appointed
1478| wviolence under s. 784.046, whether the order of injunction is 1507| under pursuwant—te chapter 744, a guardian advocate must, at a
1479| temporary or final, and for which the individual patient was the 1508| minimum, complete partieipate in a 4-hour training course
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approved by the court before exercising his or her authority. At
a minimum, this training course must include information

concerning rights of the individual abeuwt—patient—=ights,

psychotropic medications, the diagnosis of mental illness, the
ethics of medical decisionmaking, and duties of guardian
advocates.

(5) The required training course and the information
provided te—be——supptied to prospective guardian advocates before
their appointment must be developed by the department ands
approved by the chief judge of the circuit court—and—taughtby

+ A 1 + o 1N h 3 l A ot +
& e R R e R T e
13 Tt + 3 4 11 = N 3 4+ 3
Timited e R Hege;—a—guardianshiperganization——=
leoecat—bar—a iation;—or TFTheFlorida—Bar. The training course

may be web-based, provided in video format, or other electronic
means but must be capable of ensuring the identity and
participation of the prospective guardian advocate. The court
may waive some or all of the training requirements for guardian
advocates or impose additional requirements. The court shall
make its decision on a case-by-case basis and, in making its
decision, shall consider the experience and education of the
guardian advocate, the duties assigned to the guardian advocate,
and the needs of the individual subject to involuntary services
patient.

(6) In selecting a guardian advocate, the court shall give

preference to a health care surrogate, if one has already been
designated by the individual held for examination or admitted

for mental health treatment patient. If the individual patient

has not previously selected a health care surrogate, except for

good cause documented in the court record, the selection shall
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be made from the following list in the order of listing:
) The individual’s patientls spouse.
) An adult child of the individual patient.
) A parent of the individual patient.
) The adult next of kin of the individual patiernt.
) An adult friend of the individual patiernt.
) An adult trained and willing to serve as guardian
advocate for the individual patient.
(7) If a guardian having with—the authority to consent to
medical treatment has not already been appointed or if the

individual held for examination or admitted for mental health

treatment patient has not already designated a health care
surrogate, the court may authorize the guardian advocate to
consent to medical treatment, as well as mental health and
substance abuse treatment. Unless otherwise limited by the
court, a guardian advocate who has with authority to consent to
medical treatment has shadd—have the same authority to make
health care decisions and is be subject to the same restrictions
as a proxy appointed under part IV of chapter 765.

(a) Unless the guardian advocate has sought and received
express court approval in proceeding separate from the
proceeding to determine the competence of the individual patient
to consent to medical treatment, the guardian advocate may not
consent to:

1.4&) Abortion.

2.4k} Sterilization.

3.4e)} Electroconvulsive treatment.

4.4€) Psychosurgery.

5.4e) Experimental treatments that have not been approved
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by a federally approved institutional review board in accordance
with 45 C.F.R. part 46 or 21 C.F.R. part 56.

(b) The court must base its decision on evidence that the
treatment or procedure is essential to the care of the patient
and that the treatment does not present an unreasonable risk of
serious, hazardous, or irreversible side effects. The court
shall follow the procedures set forth in subsection (1) of this
section.

(8) The guardian advocate shall be discharged when the
individual for whom he or she is appointed patient is discharged

from an order for involuntary services eutpatientplacement—or
invotuntary—inpatient—placemernt or when the individual patient

is transferred from involuntary to voluntary status. The court

r—a—hearingofficer shall consider the competence of the
individual patient pursuant to subsection (1) and may consider

the competence to consent to treatment of an individual on

involuntary status aemn—dnveluntarily placed patient! mpeten

£ Asent—to—treatment at any hearing. Upon sufficient

evidence, the court may restore the individual’ s—er—thehearing

££4 d that +th + + +h )

L
== oy —¥ RIS e S5 ¥ rer re—patreH

competence. A copy of the order restoring competence or the
certificate of discharge containing the restoration of
competence shall be provided to the individual patient and the
guardian advocate.

Section 13. Paragraphs (c) and (d) of subsection (2) of
section 394.4599, Florida Statutes, are amended to read:

394.4599 Notice.—

(2) INVOLUNTARY ADMISSION.—

(c)1l. A receiving facility shall give notice of the
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whereabouts of a minor who is being involuntarily held for
examination pursuant to s. 394.463 to the minor’s parent,
guardian, caregiver, or guardian advocate, in person or by
telephone or other form of electronic communication, immediately
after the minor’s arrival at the facility. The facility may
delay notification for no more than 24 hours after the minor’s
arrival if the facility has submitted a report to the central
abuse hotline, pursuant to s. 39.201, based upon knowledge or
suspicion of abuse, abandonment, or neglect and if the facility
deems a delay in notification to be in the minor’s best
interest.

2. The receiving facility shall attempt to notify the
minor’s parent, guardian, caregiver, or guardian advocate until
the receiving facility receives confirmation from the parent,
guardian, caregiver, or guardian advocate, verbally, by
telephone or other form of electronic communication, or by
recorded message, that notification has been received. Attempts
to notify the parent, guardian, caregiver, or guardian advocate
must be repeated at least once every hour during the first 12
hours after the minor’s arrival and once every 24 hours
thereafter and must continue until such confirmation is
received, unless the minor is released at the end of the 72-hour
examination period, or until a petition for involuntary services
is filed with the court pursuant to s. 394.463(2) (f)

39446342} +e). The receiving facility may seek assistance from a
law enforcement agency to notify the minor’s parent, guardian,
caregiver, or guardian advocate if the facility has not received

within the first 24 hours after the minor’s arrival a

confirmation by the parent, guardian, caregiver, or guardian
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The receiving

must document notification attempts in the minor’s

record.

(d) The written notice of the f
involuntary services for an individu
the following:

1. Notice that the petition for

a+ involuntary services dinmpats:

iling of the petition for

al being held must contain

394.467 has been filed with the circ

rE—treatment pursuant to s.

uit court in the county in

which the individual is hospitalized and the address of such

courts—ex
| T + 4 + + Q4 AgEL
b—TInvotuntar wEpatien i PUESHan 44
h =N £ a I = SN N 2 2 1 4 daft g
has—been—fited—with—th riminal G grt;—as—defined—3n—s
204 455 (1) + + + 14 ] . PN n
44 H—oer—Eh treud wrE—as—appticabte;—3n—+th S22t
+h 3 3 & | 1 =i a +h ad £
in—which—+the individual G5 hospitalized and the addr £ ——sueh

2. Notice that the office of th
appointed to represent the individua
individual is not otherwise represen

3. The date, time, and place of
each examining expert and every othe
in support of continued detention.

4. Notice that the individual,
guardian advocate, health care surro
representative, or the administrator
venue for the convenience of the par
of the condition of the individual.

5. Notice that the individual i

expert examination and, if the indiv
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examination, that the court will provide for one.
Section 14. Section 394.460, Florida Statutes, is repealed.
Section 15. Section 394.461, Florida Statutes, is amended
to read:

394.461 Designation of receiving and treatment facilities
and receiving systems.—The department may is—autherized—te
designate and monitor receiving facilities, treatment
facilities, and receiving systems and may suspend or withdraw
such designation for failure to comply with this part and rules
adopted under this part. Only governmental facilities and
facilities Umtess designated by the department may—Ffaeitities

are—npot—permitted—te hold or treat individuals on an involuntary
basis patients—under—thispart.
(1) RECEIVING FACILITY.—The department may designate any
B e ving—faeility—~An ther—facility
within the state, including a private facility, as a receiving
facility if er—ea—federal—faecility—may b designrated—by—th
department—provided—that such designation is agreed to by the

governing body or authority of the facility.

(2) TREATMENT FACILITY.-The department may designate any
state-owned, state-operated, or state-supported facility as a
state treatment facility. An individual may A—eivil—patient
shatt not be admitted to a civil state treatment facility

without previously undergoing a transfer evaluation. Before a
court hearing for involuntary services ptaeement in a state

treatment facility, the court shall receive and consider the
information documented in the transfer evaluation. Any other

facility, including a private facility or a governmental federad

facility, may be designated as a treatment facility by the

Page 58 of 130

CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2017 SB 1756 Florida Senate - 2017 SB 1756

36-01520-17 20171756 36-01520-17 20171756
1683| department, 1f the provided—that—sueh designation is agreed to 1712 2—Number—of contract—days~
1684 by the appropriate governing body or authority of the facility. 1713 3—Number—of admissions Py payeor—eta ara—diagn
1685 (3) GOVERNMENTAL FACILITIES.—Governmental facilities may 1714 2.4~ Contracted bed day unit cost Number—ofbed—da by
1686| provide voluntary and involuntary mental health or substance 1715| payor class.
1687 abuse examination and treatment for individuals in their care 1716 3.5+ Average length of stay by payor class.
1688| and custody using the procedures provided in this part and shall 1717 4.6+ Total revenue revenwes by payor class.
1689| protect the rights of these individuals. 1718 (c)+4b) For the purposes of this subsection, “payor class”
1690 (4)+43)» PRIVATE FACILITIES.—Private facilities designated as 1719 means Medicare, Medicare HMO, Medicaid, Medicaid HMO, private-
1691 receiving and treatment facilities by the department may provide 1720| pay health insurance, private-pay health maintenance
1692 examination and treatment of individuals on an involuntary or 1721 organization, private preferred provider organization, the
1693| voluntary basis are subject to inveluntary patients—a HH—= 1722 Department of Children and Families, other government programs,
1694 Tuntarypatients—and—ar ubjeet—to—alltheprovision £ 1723| self-pay individuals patients, and charity care.
1695 this part. 1724 (d)+4e» The data required under this subsection shall be
1696 (5)+4)» REPORTING REQUIREMENTS.— 1725| submitted to the department within me—3ater—than 90 days after
1697 (a) A facility designated as a public receiving or 1726| f£eltrewing the end of the facility’s fiscal year. A—faeility
1698 treatment facility under this section shall report to the 1727 desigrated—as—a publie = iving—or—treatmentfoeil it Fatt
1699 department individual-level encounter data, as specified by 1728 gbmit—Gts—Inttial—report—Ffor—th morrth—period—ending—Jur O
1700 rule, as part of the service event record, even if such en—an 1729 2608+
1701 erroat—basis—the feolleowing data,—unt £h data are currently 1730 (e)+4e) The department shall issue an annual report based on
1702| being submitted to the Agency for Health Care Administration. 1731| the data collected xreguired pursuant to this subsection, which
1703| The individual level encounter data must be submitted to the 1732| must include data by facility-—Fhe—report—shatl—inelude
1704| department by the 15th day of the month following the month in 1733| “nddvidual—faeilities! datasy as well as statewide totals. The
1705| which the facility collects the data. 1734 report shall be submitted to the Governor, the President of the
1706 (b) A facility designated as a public receiving or 1735| Senate, and the Speaker of the House of Representatives.
1707 treatment facility under this section shall submit to the 1736 (6)+45)» RECEIVING SYSTEM.—The department shall designate as
1708| department no later than 90 days after the end of the facility’s 1737| a receiving system one or more facilities serving a defined
1709 fiscal year the following aggregate data, even if such data are 1738| geographic area developed pursuant to s. 394.4573 which is
1710| currently being submitted to the agency: 1739| responsible for assessment and evaluation, both voluntary and
1711 1. Number of licensed beds available by payor class. 1740| involuntary, and treatment, stabilization, or triage for
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patients who have a mental illness, a substance use disorder, or
co-occurring disorders. Any transportation plans developed
pursuant to s. 394.462 must support the operation of the
receiving system.
(7)+46)> RULES.—The department may adopt rules relating to:
(a) Procedures and criteria for receiving and evaluating

faeiltity applications for designation as a receiving or

treatment facility, which may include an onsite facility

inspection and evaluation of an applicant’s licensing status and
performance history, as well as consideration of local service
needs.

(b) Minimum standards consistent with this part which het
a facility must meet and maintain in order to be designated as a
receiving or treatment facility and procedures for monitoring
eontinued adherence to such standards.

(c) Procedures and criteria for designating receiving
systems which may include consideration of the adequacy of
services provided by facilities within the receiving system to
meet the needs of the geographic area using available resources.

(d) Procedures for receiving complaints against a
designated facility or designated receiving system and for
initiating inspections and investigations of facilities or
receiving systems alleged to have violated the provisions of
this part or rules adopted under this part.

(e) Procedures and criteria for the suspension or
withdrawal of designation as a receiving or treatment facility
or receiving system.

Section 16. Section 394.4615, Florida Statutes, is amended

to read:
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(1) A clinical record shall be maintained for each
individual held for examination or admitted for treatment under

this part patient. The record must shaldt include data pertaining

to admission and such other information as may be required under

rules of the department. A clinical record is confidential and

exempt from the—preovision £ s. 119.07(1). Unless waived by the

express and informed consent of the individual, his or her+—b¥

thepatientor the patient!s guardian or guardian advocate, his
or her health care surrogate or proxy, or, if the—patient—is
deceased, by his or her £he—patient’s personal representative or

the family member who stands next in line of intestate

succession, the confidential status of the clinical record is
shatd not be lost by either authorized or unauthorized
disclosure to any person, organization, or agency.

(2) The clinical record of an individual held for

examination or admitted for treatment under this part shall be
released if when:
(a) The individual patient or the individual’s patient’s

guardian, guardian advocate, or health care surrogate or proxy

authorizes the release. The guardian, e¥ guardian advocate, or
health care surrogate or proxy, shall be provided access to the
appropriate clinical records ef—the—patient. The individual
patient or the individual’s patient’s guardian, e¥ guardian

advocate, health care surrogate or proxy may authorize the

release of information and clinical records to appropriate
persons to ensure the continuity of the individual’s patientls
health eaxre or mental health care.

(b) The individual patient is represented by counsel and
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1799| the records are needed by such the—patientls counsel for 1828| defined in administrative rule, an aftercare treatment provider,
1800| adequate representation. 1829| or an employee or agent of the department is necessary for
1801 (c) A petition for involuntary services is filed and the 1830| treatment of the individual petiernt, maintenance of adequate
1802 records are needed by the state attorney to evaluate the 1831 records, compilation of treatment data, aftercare planning, or
1803| sufficiency of the petition or to prosecute the petition. 1832| evaluation of programs.
1804 However, the state attorney may not use clinical records 1833 (c) The information is necessary for the—purpeose—-of
1805| obtained under this part for the purpose of criminal 1834| determining whether an individual a—persen meets the criteria
1806| investigation or prosecution, or for any other purpose not 1835| for involuntary services. In such circumstances eutpatient
1807 authorized in this part. 1836| procement—orfor preparingthe prop d—treatment—planpursuant
1808 (d)+4e)> The court orders such release. In determining 1837 +o—s5+—394-4655, the clinical record may be released to the state
1809| whether there is good cause for disclosure, the court shall 1838 attorney, the public defender or the individual’s patientls
1810| weigh the need for the information to be disclosed against the 1839| private legal counsel, the court, and to the appropriate mental
1811 possible harm of disclosure to the individual persern to whom 1840| health professionals+—inetuding—th FE provider—tdentified
1812 such information pertains. 1841 Ay - LA e AR ! B e e
1813 (e)+e)» The individual patient is committed toy or is—te—be 1842 Zaw.
1814 returned toy the Department of Corrections frem—the Department 1843 (4) Information from clinical records may be used for
1815 £ Childrenr—andFamitiesy and the Department of Corrections 1844 statistical and research purposes if the information is
1816| requests the sueh records. The These records shall be furnished 1845| abstracted in such a way as to protect the identity of
1817| without charge to the Department of Corrections. 1846| individuals served and meets the requirements of department
1818 (3) Information from the clinical record may be released if 1847| rules.
1819| 4n—the following eireumstances: 1848 (5) Information from clinical records may be used by the
1820 (a) The individual Whemn—a—patient has declared an intention 1849| Agency for Health Care Administration andy; the department;—and
1821| to harm self or others etherpersens. If the Whensuech 1850| +£heFleorida—adveecaey—<councits for the purpose of monitoring
1822| declaration has been made, the administrator may authorize the 1851 facility activity and investigating complaints concerning
1823| release of sufficient information to prevent harm prewvide 1852 facilities.
1824 : ' 1853 (6) Clinical records relating to a Medicaid recipient shall
1825| patient. 1854| Dbe furnished to the Medicaid Fraud Control Unit of the Attorney
1826 (b) When The administrator of the facility or secretary of 1855| General’s Office imn—the Departmentof LegalAffairss upon
1827| the department deems that release to a qualified researcher as 1856| request.
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1857 (7) Any person, agency, or entity receiving information 1886| renewed, after review, for subsequent 7-day periods.
1858| pursuant to this section shall maintain such information as 1887 (11) Any person who fraudulently alters, defaces, or
1859| confidential and exempt from £he—provisien £ s. 119.07(1). 1888| falsifies the clinical record of an individual any—persen
1860 (8) Any facility or private mental health practitioner who 1889| receiving memtat—healtth services in a facility subject to this
1861| acts in good faith in releasing information pursuant to this 1890| part, or causes or procures any of these offenses to be
1862 section is not subject to civil or criminal liability for such 1891 committed, commits a misdemeanor of the second degree,
1863| release. 1892| punishable as provided in s. 775.082 or s. 775.083.
1864 (9) Nethimg—3in This section does not is—intended—teo 1893 Section 17. Section 394.462, Florida Statutes, is amended
1865| prohibit the parent or next of kin of an individual who is held 1894| to read:
1866 for examination or admitted for treatment under this part & 1895 394.462 Transportation.—A transportation plan shall be
1867| persen—whe—isheld in or treated under o mental health facilit 1896| developed and implemented by each county by July 1, 2017, in
1868| er—pregram from requesting and receiving information limited to 1897| collaboration with the managing entity in accordance with this
1869 a summary of that individual’s persenls treatment plan and 1898 section. A county may enter into a memorandum of understanding
1870 current physical and mental condition. Release of such 1899| with the governing boards of nearby counties to establish a
1871 information must skedE be in accordance with the code of ethics 1900| shared transportation plan. When multiple counties enter into a
1872 of the profession involved. 1901 memorandum of understanding for this purpose, the counties shall
1873 (10) An individual held for examination or admitted for 1902 notify the managing entity and provide it with a copy of the
1874 treatment Patients shall have reasonable access to his or her 1903 agreement. The transportation plan shall describe methods of
1875| #keix clinical records, unless such access is determined by the 1904 transport to a facility within the designated receiving system
1876| individual’s patient’s physician to be harmful to the individual 1905| for individuals subject to involuntary examination under s.
1877| patient. If the individual’s patientls right to inspect his or 1906| 394.463 or involuntary admission under s. 397.6772, s. 397.679,
1878| her clinical record is restricted by the facility, written 1907 s. 397.6798, or s. 397.6811, and may identify responsibility for
1879| notice of the sueh restriction must shedd be given to the 1908| other transportation to a participating facility when necessary
1880| individual and his or her patient—and—thepatient’s guardian, 1909| and agreed to by the facility. The plan may rely on emergency
1881 guardian advocate, attorney, health care surrogate or proxy, or 1910| medical transport services or private transport companies, as
1882| and representative. In addition, the restriction must shait be 1911| appropriate. The plan shall comply with the transportation
1883 recorded in the clinical record, together with the reasons for 1912 provisions of this section and ss. 397.6772, 397.6795, 397.6822,
1884 it. The restriction expires ef—a—patient!s right toinspect—hi 1913| and 397.697.
1885 r—her—eltinteal—r rd—shatd pire after 7 days but may be 1914 (1) TRANSPORTATION TO A RECEIVING FACILITY.—
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(a) Each county shall designate a single law enforcement

agency within the county, or portions thereof, to take an

individual a—perser into custody upon the initiation of an

involuntary mental health examination and to transport that

individual ents £ an part rder—or—th gwtien—of o

|
<

1 + ; o b £h 3
F—F TR EaEY TETOR— SRR ERo¥r T

professional—andtotransport—thatpersen to the appropriate

facility, excluding a governmental facility, within the

designated receiving system pursuant to a transportation plan or
an exception under subsection (4), or to the nearest receiving

facility if neither apply. However, if the law enforcement

officer providing transportation believes that the individual is

eligible for services provided by the United States Department

of Veterans Affairs, the officer may transport the individual to

a facility operated by the United States Department of Veterans

Affairs.

(b) A law enforcement officer acting in good faith pursuant

to this part may not be held criminally or civilly liable for

false imprisonment.

(c)4BrE= The designated law enforcement agency may decline
to transport the individual persern to a receiving facility only
if:

1l.a= The county or jurisdiction designated by the county
has contracted en—an—annuvat—Pbasis with an emergency medical
transport service or private transport company for
transportation of individuals persems to receiving facilities.

fire a
aRtEyY;—aRe

£+ £hi £ £ +h
€F

1 £ of +h
pursuvant—to—this—s ron—at Y + £ th

£

2.b+ The law enforcement agency and the emergency medical

transport service or private transport company agree that the
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continued presence of law enforcement personnel is not necessary
for the safety of the individual being transported persen or
others.

3.2+ The entity providing transportation may—seek
reimbursement—for transportatieon pefr —Fhepartyresponsibt
for—payment—for such transportationis—the persen—r ring—th
transpertation—Th urty shall seek reimbursement from the
following sources in the following order:

a. From a private or public third-party payor, if the
individual being transported persen—r iving—thetransportation
has applicable coverage.

b. From the individual being transported persenreeeiving
thetransportation.

c. From a financial settlement
hospitalization, or transportation
injured party.

(d)+4e> A company that transpor

pursuant to this subsection is cons

contractor and is solely liable for

for medical care, treatment,

payable or accruing to the

ts an individual a—patient

idered an independent

the safe and dignified
transport of the individual patient. The Sueh company must be

insured and maintain at least prowvi

liability insurance with respect to

Geno s tharn $100,000 in
such ke transport ef

(e) If When a law enforcement

individual a—persern pursuant to thi

officer takes custody of an

s part, the officer may
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request assistance from emergency medical personnel if the sueh
assistance is needed for the safety of the officer or the
individual persen in custody.

(f) If When a member of a mental health overlay program or
a mobile crisis response service who is a professional
authorized to initiate an involuntary examination pursuant to s.
394.463 or s. 397.675 and—that—prefessionat evaluates an
individual a—persern and determines that transportation to a

receiving facility is needed, the service;—at—its—diseretiony

may transport the individual persern to the facility or may call
on the law enforcement agency or other transportation
arrangement best suited to the needs of the individual being
transported patient.

(g) If a Whemn—any law enforcement officer has custody of an
individual a—persen based on a misdemeanor or a felony, other
than a forcible felony as defined in s. 776.08, who either

roneriminal—or minoreriminal—behavieor—that meets the statutory
guidelines for involuntary examination pursuant to s. 394.463,
the law enforcement officer shall transport the individual
persen to the appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or to the nearest receiving
facility if neither apply. Individuals Persens who meet the
statutory guidelines for involuntary admission pursuant to s.
397.675 may also be transported by law enforcement officers to
the extent resources are available and as otherwise provided by
law. Such persons shall be transported to an appropriate
facility within the designated receiving system pursuant to a

transportation plan or an exception under subsection (4), or to
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individual a—perser for a forcible felony, as defined in s.

776.08, and it appears that the individual persern meets the
criteria statutery eguidelin for involuntary examination e

praecement under this part, the individual sweh—persern must first

be processed in the same manner as any other criminal suspect.

The law enforcement agency shall thereafter immediately notify
the appropriate facility within the designated receiving system
pursuant to a transportation plan or an exception under
subsection (4), or to the nearest receiving facility if neither
apply. The receiving facility shall be responsible for promptly
arranging for the examination and treatment of the individual
persen. A receiving facility is not required to admit an

individual a—persern charged with a forcible felony, as defined

in s. 776.08, erime for whom the facility determines and
documents that it is unable to provide adequate security, but
shall provide examination and treatment to the individual persen
where he or she is held.

(i) If the appropriate law enforcement officer believes
that an individual a—persen has an emergency medical condition
as defined in s. 395.002, the individual perser may be first
transported to a hospital for emergency medical treatment,
regardless of whether the hospital is a designated receiving
facility.

(j) The costs of transportation, evaluation,

hospitalization, and treatment incurred under this subsection by

an individual who was persen ho—ha been arrested for a

violation wieltatiens of any state law or county or municipal
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ordinance may be recovered as provided in s. 901.35.

(k) The appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or the nearest receiving
facility if neither apply, must accept an individual persens
brought by law enforcement officers, or an emergency medical
transport service or a private transport company authorized by
the county, for involuntary examination pursuant to s. 394.463.

The original of the form initiating the involuntary examination

is not required for a receiving facility to accept such an

individual or for transfers from one facility to another.

(1) The appropriate facility within the designated
receiving system pursuant to a transportation plan or an
exception under subsection (4), or the nearest receiving
facility if neither apply, must provide persons brought by law
enforcement officers, or an emergency medical transport service
or a private transport company authorized by the county,
pursuant to s. 397.675, a basic screening or triage sufficient
to refer the person to the appropriate services.

(m) Each law enforcement agency designated pursuant to
paragraph (a) shall establish a policy that reflects a single
set of protocols for the safe and secure transportation and
transfer of custody of the individual persern. Each law
enforcement agency shall provide a copy of the protocols to the
managing entity.

(n) If When a jurisdiction has entered into a contract with
an emergency medical transport service or a private transport
company for transportation of individuals persens to facilities

within the designated receiving system, such service or company
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shall be given preference for transportation of individuals
persens from nursing homes, assisted living facilities, adult

day care centers, or adult family-care homes, unless the

behavior of the individual pe¥sern being transported is such that

transportation by a law enforcement officer is necessary.

(o) This section does not meyretb astrged—te limit
emergency examination and treatment of incapacitated persons
provided in accordance with s. 401.445.

(p) A law enforcement officer may transport an individual

who appears to meet the criteria for voluntary admission under

s. 394.4625(1) (a) to a receiving facility at the individual’s

request.
(2) TRANSPORTATION TO A TREATMENT FACILITY.—

(a) If the individual held for examination or admitted for

treatment under this part or meither—thepatient—mer any person

legally obligated or responsible for the individual patient is

not able to pay for the expense of transporting an individual =&
voluntaryor—inveluntary patient to a treatment facility, the
transportation plan established by the governing board of the
county or counties must specify how the hospitalized patient
will be transported to, from, and between facilities in a safe
and dignified manner.

(b) A company that transports an individual a—patient
pursuant to this subsection is considered an independent
contractor and is solely liable for the safe and dignified
transportation of the individual patient. The Sweh company must
be insured and provide at least mre—Fess—than $100,000 in

liability insurance for such with—respeet—te—the transport ef
patients.
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(c)+4e County or municipal law enforcement and correctional
personnel and equipment may not be used to transport an
individual patients adjudicated incapacitated or found by the

court to meet the criteria for involuntary services under

pracementpursuvant—+to s. 394.467, except in small rural counties
where there are no cost-efficient alternatives.

(3) TRANSFER OF CUSTODY.—Custody of an individual a—persern
who 1is transported pursuant to this part and—adeng—with related
documentationy shall be relinquished to a responsible person
individuat at the appropriate receiving or treatment facility.

(4) EXCEPTIONS.—An exception to the requirements of this

section may be granted by the secretary ef—thedepartment for

the purposes of improving service coordination or better meeting
the special needs of individuals. A proposal for an exception
shall must be submitted to the department after being approved
by the governing boards of any affected counties.

(a) A proposal for an exception must identify the specific
provision from which an exception is requested; describe how the
proposal will be implemented by participating law enforcement
agencies and transportation authorities; and provide a plan for
the coordination of services.

(b) An The exception may be granted only for:

1. An arrangement centralizing and improving the provision

of services within a county, circuit, or local area distriet,

which may include an exception to the requirement for
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2. An arrangement whereby by—whiekh a facility may provide,
in addition to required psychiatric or substance use disorder
services, an environment and services that whieh are uniquely
tailored to the needs of an identified group of individuals who
have persems—with special needs, such as persons who have with
hearing impairments or visual impairments, or elderly persons
who have with physical frailties; or

3. A specialized transportation system that provides an

efficient and humane method of transporting individuals patients

to and among receiving facilities;—ameng—= iving—faeilitiesy

and to treatment facilities.
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Section 18. Section 394.4625, Florida Statutes, is amended
to read:

394.4625 Voluntary admissions.—

(1) EXAMINATION AND TREATMENT AUTHORIFY—TFORECEIVE

PATEENTS . —

(a) In order to be admitted to a facility on a voluntary

basis:

1. An individual must show evidence of mental illness.

2. An individual must be suitable for treatment by the

facility.

3. An adult must provide express and informed consent, and
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2147 must be competent to do so. 2176 and—informed—consent,—and tobe suitable for treatment,—such
2148 4. A minor may only be admitted on the basis of the express 2177| persen—38—year £ ag r—oldermay beadmitted to+the faecilit
2149 and informed consent of the minor’s guardian in conjunction with 2178 person—age Lt orunder may pe—admittedeonty after o hearing =
2150| the assent of the minor. 2179 rify—th Tuntarines £—+th ASeRt.
2151 a. The assent of the minor is an affirmative agreement by 2180 (b) A mental health overlay program or a mobile crisis
2152 the minor to remain at the facility for examination or 2181 response service or a licensed professional who is authorized to
2153| treatment. Mere failure to object is not assent. 2182 initiate an involuntary examination pursuant to s. 394.463 and
2154 b. The minor’s assent must be verified through a clinical 2183 is employed by a community mental health center or clinic shall
2155| assessment that is documented in the clinical record and 2184| must;—pursuant—tedistriectpr dure—appr d—by—therespeetd
2156 conducted within 12 hours after arrival at the facility by a 2185| distriet—administrater; conduct an initial assessment of the
2157 licensed professional authorized to initiate an involuntary 2186 ability of the following individuals persems to give express and
2158| examination pursuant to s. 394.463. 2187| informed consent to treatment before such individuals persens
2159 c. In verifying the minor’s assent, the examining 2188| may be admitted voluntarily:
2160| professional must first provide the minor with an explanation as 2189 1. An individual A—persen 60 years of age or older for whom
2161| to why the minor will be examined and treated, what the minor 2190| transfer is being sought from a nursing home, assisted living
2162 can expect while in the facility, and when the minor may expect 2191 facility, adult day care center, or adult family-care home, if
2163 to be released, using language that is appropriate to the 2192 the individual when—sweh—persen has been diagnosed with as
2164| minor’s age, experience, maturity, and condition. The examining 2193| sufferingfrem dementia.
2165| professional must determine and document that the minor is able 2194 2. An individual A—persen 60 years of age or older for whom
2166| to understand this information. 2195| transfer is being sought from a nursing home pursuant to s.
2167 d. Unless the minor’s assent is verified pursuant to this 2196 400.0255(11) 466-0255312).
2168 section, a petition for involuntary services must be filed with 2197 3. An individual who resides in a facility licensed under
2169| the court or the minor must be released to his or her guardian 2198| chapter 400 or chapter 429 A—persen for whom all decisions
2170 within 24 hours after arrival A—faeilitymay—F + for 2199| concerning medical treatment are currently being lawfully made
2171 2200| by a #he health care surrogate or proxy designated under chapter
2172 2201| 765.
2173| admission—eor any persen—age—+ r—under—for—wheom——such 2202 (c) If When an initial assessment of the ability of an
2174| oppricationismade by hi r—her guardian—TFf found+ B 2203| individual a—persen to give express and informed consent to
2175 iden £mental—itliness—teb mpetent—to—provie press 2204| treatment is required under this part seetien, and a mobile
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crisis response service does not respond to the request for an
assessment within 2 hours after the request is made or informs
the requesting facility that it will not be able to respond
within 2 hours after the request is made, the requesting

facility may arrange for assessment by a amy licensed
professional authorized to initiate an involuntary examination
under pursuvant—te s. 394.463. The professional may not be whe—is
Aot employed by, e+ under contract with, or and—dees—smet have a

financial interest iny—either the facility initiating the
transfer or the reeeiwving facility to which the transfer may be

made and may not have a financial interest in the outcome of the

assessment.

(d) A facility may not admit an individual on voluntary

status or transfer an individual to voluntary status as—=

Turtary—patient—a—perseon who has been adjudicated
incapacitated, unless the condition of incapacity has been

judicially removed, except when a court authorized a legal

guardian in strict adherence to s. 744.3725. If a facility

admits an individual on voluntary status who is later determined

to have been adjudicated incapacitated, the facility shall

discharge the individual or transfer the individual to

involuntary status unless there is a court order pursuant to s.

catient to involunter
(e) The health care surrogate or proxy of an individual on

voluntary status a—veluntary—patient may not consent to the
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provision of mental health treatment for that individual +hke
patient. An individual on voluntary status Tuntarypatient

who is unwilling or unable to provide express and informed
consent to mental health treatment must either be discharged or
transferred to involuntary status.

(f) Within 24 hours after an individual’s voluntary

admission, a physician or psychologist admissieon—-eof— Tuntar
patient;—the admitting physieian shall document in the patientls
clinical record whether the individual hat—thepatient is able

to give express and informed consent for admission. If the

individual peatiernt is not able to give express and informed
consent for admission, the facility must shalt—either discharge

the—patient or transfer the individual patiernt to involuntary
status pursuant to subsection (5).

(2) RELEASE OR DISCHARGE OFVOLUNTARY PATIENTS.—

(a) A facility shall discharge an individual on voluntary

status who = tuntary patient:

1. Whe Has sufficiently improved so that retention in the
facility is no longer clinically appropriate desirablte. The
individual A—patient may aitse be discharged to the care of a

community facility.
2. Has revoked Whe—rewvekes consent to admission or requests
discharge. The individual or his or her A—~eluntary patientor—=

relative, friend, or attorney ef—thepatient may request
discharge either orally or in writing at any time following

admission to the facility. The patient must be discharged within

24 hours after ef the request, unless the request is rescinded

or the individual petient is transferred to involuntary status

pursuant to this section. The 24-hour time period may be

Page 78 of 130

CODING: Words strieken are deletions; words underlined are additions.




2263
2264
2265
2266
2267
2268
2269
2270
2271
2272
2273
2274
2275
2276
2277
2278
2279
2280
2281
2282
2283
2284
2285
2286
2287
2288
2289
2290
2291

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 1756

36-01520-17 20171756
extended by a treatment facility if whem necessary for adequate
discharge planning, but may shadt not exceed 3 days excluding
exelusive—of weekends and holidays. If the individual patient,

or another on the individual’s patient’s behalf, makes an oral
request for discharge to a staff member, the sweh request must
shatt be immediately entered in the patient!s clinical record.

If the request for discharge is made by a person other than the
individual patient, the discharge may be conditioned upon the
individual’s express and informed consent ef—the—patient.

(b) An individual on voluntary status & turntarypatient

who has been admitted to a facility and who refuses to consent
to or revokes consent to treatment must shald be discharged
within 24 hours after such refusal or revocation, unless he or
she is transferred to involuntary status pursuant to this
section or unless the refusal or revocation is freely and
voluntarily rescinded by the individual patient.

(c) An individual on voluntary status who is currently

charged with a crime shall be discharged to the custody of a law

enforcement officer upon release or discharge from a facility,

unless the individual has been released from law enforcement

custody by posting of a bond, by a pretrial conditional release,

or by other judicial release.

(3) NOTICE OF RIGHT TO DISCHARGE.—At the time of admission

and at least every 3 4 months thereafter, an individual on

voluntary status = tuntary—patient shall be notified in

writing of his or her right to apply for a discharge.
(4) TRANSFER TO VOLUNTARY STATUS.—An individual on

involuntary status who has been assessed and certified by a

physician or psychologist as competent to provide or refuse to
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provide express and informed consent and invetuntarypatient who

applies to be transferred to voluntary status shall be

transferred to voluntary status immediately, unless the
individual has been ordered to involuntary services patient—has

b h | N

peer—enargee— Wit ey ¥

K N 1 + 11 bl a €
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treatment by a court pursuant to s. 394.467 and continues to
meet the criteria for involuntary services plaeement. When
transfer to voluntary status occurs, notice shall be given as
provided in s. 394.4599.

(5) TRANSFER TO INVOLUNTARY STATUS.—If an individual on

voluntary status Wher—= Tuntary—patients or an authorized
person on the individual’s patient’s behalf, makes a request for

discharge, the request for discharge, unless freely and

voluntarily rescinded, must be communicated to a physician,
elinieat psychologist, or psychiatrist as quickly as possible,
but within met—3tater—+tharn 12 hours after the request is made. If
the individual petient meets the criteria for involuntary

services, the individual must be transferred to a designated

receiving facility or governmental facility and the

administrator of the receiving or governmental facility where
the individual is held placement;—the administrater—of the
faeility must file with the court a petition for involuntary
services praeementy within 2 court working days after the
request feor—discharge is made. If the petition is not filed
within 2 court working days, the individual must petient—shallt
be discharged. Pending the filing of the petition, the
individual patient may be held and emergency mental health

treatment rendered in the least restrictive manner, upon the

written order of a physician, if it is determined that such
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treatment is necessary for the safety of the individual patient
or others.

Section 19. Section 394.463, Florida Statutes, is amended
to read:

394.463 Involuntary examination.—

(1) CRITERIA.—An individual may be subject to Apersen—wmay

be—talk
pe—tar

aken—teo—a—= iving—faeitity—for involuntary examination if

there is reason to believe that he or she the—persen has a
mental illness and because of this his—er—her mental illness:
(a)l. The individual persen has refused voluntary
examination after conscientious explanation and disclosure of

the purpose of the examination; or

2. The individual pe¥rsen is unable to determine for himself

or herself whether examination is necessary; and

(b)3= Without care or treatment:+

1. The individual persen is likely to suffer from neglect
or refuse to care for himself or herself; such neglect or
refusal poses a real and present threat of substantial physical
or mental harm to his or her well-being; and it is not apparent

that the sweh harm may be avoided through the help of willing

family members or friends or the provision of other services; or

2. There is a substantial likelihood that individual

without——eare—or treatment—the persen will cause serious bodily

harm to self himself or herself or others in the near future, as

evidenced by recent behavior.

(2) INVOLUNTARY EXAMINATION.—

(a) An involuntary examination may be initiated by any one
of the following means:

1. A circuit or county court may enter an ex parte order

Page 81 of 130

CODING: Words strieken are deletions; words underlined are additions.

2350
2351
2352
2353
2354
2355
2356
2357
2358
2359
2360
2361
2362
2363
2364
2365
2366
2367
2368
2369
2370
2371
2372
2373
2374
2375
2376
2377
2378

Florida Senate - 2017

36-01520-17

SB 1756

20171756

stating that an individual a—persen appears to meet the criteria

for involuntary examination and specifying the findings on which

that conclusion is based. The ex parte order for involuntary

examination must be based on written or oral sworn testimony

that includes specific

1 TR
=+ ¥ Ea= E= HeaH

facts that support the findings. F—ethesr
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h| h| £
S=a 23 AV EFTAOTCT ge—a TR TaEY

s
E=

A atwatien, A law enforcement officer,

+ £
appeara £ TEpateT

or other designated agent of the court, shall take the

individual pe¥sern into

custody and deliver him or her to an

appropriate, or the nearest, facility within the designated

receiving system pursuant to s. 394.462 for involuntary
examination. The erder—ef—the court order must shalt be made a
part of the patient’s clinical record. A fee may not be charged
for the filing of a petition am—exder under this subsection. A

facility accepting the
order must send a copy
working day. The order

existing data systems,

individual patient based on the #his

of the order to the department the next
may be submitted electronically through
if available. The order is shedd—be valid

only until the individual persen is delivered to the facility or

for the period specified in the order itself, whichever comes

first. If a me time limit is not specified in the order, the
order is shadtd—be valid for 7 days after the date it that—the

order was signed.

a. A law enforcement officer acting in accordance with an

ex parte order issued pursuant to this subsection may serve and

execute such order on any day of the week, at any time of the

day or night.

b. A law enforcement officer acting in accordance with an

ex parte order issued pursuant to this subsection may use
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2379| reasonable physical force if necessary to gain entry to the 2408| individual pe¥rsen named in the certificate and deliver him or
2380| premises and any dwellings, buildings, or other structures 2409| her to the appropriate, or nearest, facility within the
2381 located on the premises, and to take custody of the individual 2410 designated receiving system pursuant to s. 394.462 for
2382| who is the subject of the ex parte order. 2411 involuntary examination. A law enforcement officer may only take
2383 2. A law enforcement officer shall take an individual = 2412| an individual into custody on the basis of a certificate within
2384| persern who appears to meet the criteria for involuntary 2413 7 calendar days after the certificate is signed. The law
2385| examination into custody and deliver or arrange for the delivery 2414| enforcement officer shall complete exeewte a written report
2386| of the individual +he—persen—or—he him—orher delivered to an 2415| detailing the circumstances under which the individual persern
2387| appropriate, or the nearest, facility within the designated 2416| was taken into custody. The report and certificate shall be made
2388 receiving system pursuant to s. 394.462 for examination. The 2417 a part of the patiemnt’s clinical record. A Any facility
2389 officer shall complete exeewte a written report detailing the 2418 accepting the individual patient based on the £his certificate
2390| circumstances under which the individual persen was taken into 2419| must send a copy of the certificate to the department the next
2391 custody, which must be made a part of the patientls clinical 2420| working day. The document may be submitted electronically
2392 record. A Any facility accepting the individual patient based on 2421 through existing data systems, if applicable.
2393| this report must send a copy of the report to the department the 2422 (b) A law enforcement officer who initiates an involuntary
2394 next working day. 2423 examination of an individual pursuant to subparagraph (a)2., or
2395 3. A physician, elimieat psychologist, school psychologist, 2424 a professional who initiates an involuntary examination of an
2396| psychiatric nurse, mental health counselor, marriage and family 2425| individual pursuant to subparagraph (a)3., may notify the
2397 therapist, e¥ clinical social worker, or physician assistant may 2426 individual’s guardian, representative, or health care surrogate
2398| complete exeewte a certificate stating that he or she has 2427| or proxy of such examination. A receiving facility accepting an
2399| examined the individual a—persen within the preceding 48 hours 2428| individual for involuntary examination shall make and document
2400 and finds that the individual persern appears to meet the 2429 immediate attempts to notify the individual’s guardian,
2401 criteria for involuntary examination and stating his or her +he 2430| representative, or health care surrogate or proxy upon the
2402| observations upon which that conclusion is based. The 2431| individual’s arrival.
2403| certificate shall include specific facts indicating that the 2432 (c)+4B)> An individual A—persen may not be removed from any
2404 individual would benefit from services. The certificate shall be 2433| program or residential services ptaeement licensed under chapter
2405| executed immediately. If—eothertess—restriets means;—sueh—as 2434 400 or chapter 429 and transported to a receiving facility for
2406 tuntary—oappearan for—outpatient stuation;—are—not 2435 involuntary examination unless an ex parte order, a professional
2407 avaitabter A law enforcement officer shall take into custody the 2436 certificate, or a law enforcement officer’s report is first
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prepared. If the condition of the individual pe¥sern is such that
preparation of a law enforcement officer’s report is not
practicable before removal, the report must shal+ be completed
as soon as possible after removal, but im—any—ease before the
individual persen is transported to a receiving facility. A
facility admitting an individual a—persern for involuntary
examination who is not accompanied by the required ex parte
order, professional certificate, or law enforcement officer’s
report must shaid notify the department of the sweh admission by

certified mail or by e-mail, if available, by the next working

da Th P £ +hi hd + 1 N
y. Fheprovisien £ this paragraphde—= appty—when
£ PP ided byv—th 4 1 £ 11 ai
ransSportation—Fsproviaca by the patien famtty—or guaraian-
\ 1 £ + ££ ] s A RN
—A—TawWw—eRroreement—otfirecer et g o reaot Teh—ahn
+ = 3 = PRSI S N 5 4 =
paE raer—i+Ssuea—Pprursuan Fri tHo TOR— ey ¥ aFret
+ = £ +h 1 + 4 £+
t HeR—oraer—on—ahy ooy f—Eh Feek—at—ofr E=id f—Eh
(YA 1 £ ££ 3 ' L+
{eh—A—Fawm rforeement—offreer acting = Feott Teh—ah
Bl h 1 ] £ 1 + 1 + + + 1
reasonablte—physreal—Ffor SH5—+5—Hr Ssary—to—gain—entry—+ Fr

+
= St rder-
(d) 4e)> The department shall receive and maintain the copies

of ex parte petitions and orders for involuntary examinations

pursuant to this section, involuntary services petitions and

_ ; . . ; . ;

+
€

s+—394-4655—inveluntary inpatientplaecement orders issued
pursuant to s. 394.467, professional certificates, and law

enforcement officers’ reports. These documents are shall—be
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considered part of the clinical record, governed by +he
provisiens—ef s. 394.4615. These documents shall be used to

prepare annual reports analyzing the data obtained from these

20171756

documents, without information identifying individuals held for

examination or admitted for treatment patients, and shall

provide copies of reports to the department, the President of
the Senate, the Speaker of the House of Representatives, and the
minority leaders of the Senate and the House of Representatives.
(e)+£> An individual held for examination A—patient shall
be examined by a physician, er—a—elinieal psychologist, or by—=

psychiatric nurse performing within the framework of an
established protocol with a psychiatrist at a facility without
unnecessary delay to determine if the criteria for involuntary
services are met. Emergency treatment may be provided upon the
order of a physician if the physician determines that such
treatment is necessary for the safety of the individual patient
or others.

(f) An individual may not be held for involuntary

examination for more than 72 hours after the time of the

individual’s arrival at the facility. Based on the individual’s

needs, one of the following actions must be taken within the

involuntary examination period:

1. The individual shall be released with the approval of a

psychiatrist, psychiatric nurse, or psychologist. However, if

the examination is conducted in a hospital, an attending

emergency department physician may approve release. The

professional approving release must have personally conducted

the involuntary examination;

2. The individual shall be asked to give express and
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informed consent for voluntary admission if a physician or

psychologist has determined that the individual is competent to

consent to treatment;

or

3. A petition for involuntary services shall be completed

and filed within 72 hours after the time of the individual’s

arrival at the facility in the circuit court by the receiving

facility administrator if involuntary services are deemed

necessary.

If electronic filing of the petition is not available

in the county and the 72-hour period ends on a weekend or legal

holiday,

the petition must be filed by the next working day. If

involuntary services are deemed necessary,

the least restrictive

treatment consistent with the optimum improvement of the

individual’s condition must be made available.

(g) An individual discharged from a receiving or treatment

facility on a voluntary or involuntary basis who is currently

charged with a crime

shall be released to the custody of a law

enforcement officer,

unless the individual has been released

from law enforcement

custody by posting of a bond, by a pretrial

conditional release,

or by other judicial release.

Th £3 + PRI N 1 g b—th L £ MRS
The—patient—may 5 be—reteasea—BH re—¥ Tving—facits ¥
1ins 1 hel i ot 1€ 1 {xzs £ 1144 1
r—a—etinieal—P heotlogist—or;—3f—+the—=r Tving—faeids 3
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may—at be—appr d—by—a—psychiatrienugr performing—within
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(h) If an individual A—persen for whom an involuntary
examination has been initiated whe is also being evaluated or
treated at a hospital for an emergency medical condition as

defined speeified in s. 395.002,

the involuntary examination

Page 88 of 130

CODING: Words strieken are deletions; words underlined are additions.




2553
2554
2555
2556
2557
2558
2559
2560
2561
2562
2563
2564
2565
2566
2567
2568
2569
2570
2571
2572
2573
2574
2575
2576
2577
2578
2579
2580
2581

Florida Senate - 2017 SB 1756

36-01520-17
must—be—examined by afaeitity within 72 hours— The F2—hour
period begins when the individual patient arrives at the
hospital and ceases when a the—attending physician documents
that the individual patient has an emergency medical condition.

The 72-hour period resumes when the physician documents that the

emergency medical condition has stabilized or does not exist. &
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PE at A hospital providing emergency medical

services may transfer an individual frem—appreopriatel

transferringapatient to another hospital before stabilization
if the requirements of s. 395.1041(3) (c) are hawvebeer met.

44> One of the following must occur within 12 hours after a
the—patient!s—attending physician documents that the
individual’s patient’s medical condition has stabilized or that

an emergency medical condition has been stabilized or does not

exist:

1. The individual shall be examined by a physician,

psychiatric nurse, or psychologist and, if found not to meet the
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criteria for involuntary examination pursuant to this section,
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shall be released directly from the hospital providing the

emergency medical services. The results of the examination,

including the final disposition, shall be entered into the

clinical record petient—mustb amined—bya—faeility and
released; or

2. The individual shall be transferred to a receiving

facility for examination if patient must be transferred+

desigrated—facility in—which appropriate medical and mental
health treatment is available. However, the receiving facility
must be notified of the transfer within 2 hours after the
individual’s petient’s condition has been stabilized or after
determination that an emergency medical condition does not
exist.

(3) NOTICE OF RELEASE.—Notice of the release shall be given
to the individual’s patiernt!s guardian, health care surrogate or

rox or representative—te—an oo Eea—
b Y g Y P

certificate admitting the patientteo—the receivingfaeilityrs and

to any court that ordered the individual’s examination whieh

= d—th £ stuatieon

e
PaEreh

Section 20. Section 394.4655, Florida Statutes, is

repealed.
Section 21. Section 394.467, Florida Statutes, is amended

to read:

394.467 Involuntary services impatient—placement.—

(1) CRITERIA.—An individual A—persen may be ordered for

involuntary services inpatient—placement—for—treatment upon a
finding of the court by clear and convincing evidence that:

(a) He or she has a mental illness and because of his or
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her mental illness:

l.a. He or she has refused voluntary services inpatient

pracementfor treatment after sufficient and conscientious

explanation and disclosure of the purpose of services or

inpatient placement—for treatment; or
b. He or she is unable to determine for himself or herself
whether inpatient services are ptaeement—is necessary; and

2.a. He or she is incapable of surviving alone or with ke

h 11714 4 i1 £ 11 £ g 3 1 3ds
T Wi Hhg—aRe—¥ PORSTOT Taft T FeRGS T RETBeThS

1 £
retp—of

available alternative services, and, without treatment, is
likely to suffer from neglect or refuse to care for himself or
herself, and such neglect or refusal poses a real and present

threat of substantial physical or mental harm to his or her

well-being; or

b. There is substantial likelihood that in the near future
he or she will inflict serious bodily harm on self or others, as
evidenced by recent behavior causing, attempting, or threatening
such harm; and

(b) All available less restrictive #£xeatment alternatives
that would offer an opportunity for improvement of his or her
condition have been judged to be inappropriate.

(2) ADMISSION TO A TREATMENT FACILITY.—An individual &
patient may be retained by a facility or involuntarily ordered
to praeced—3dn a treatment facility upon the recommendation of the
administrator of the facility where the individual petient has
been examined and after adherence to the notice and hearing
procedures provided in s. 394.4599. The recommendation must be
supported by the opinion of a psychiatrist and the second

opinion of a elimieat psychologist or another psychiatrist, both
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of whom have personally examined the individual patient within
the preceding 72 hours, that the criteria for involuntary

services impatient—pltacement are met. However, if the

administrator certifies that a psychiatrist or elinieat
psychologist is not available to provide the second opinion, the
second opinion may be provided by a licensed physician who has
postgraduate training and experience in diagnosis and treatment
of mental illness or by a psychiatric nurse. Any opinion
authorized in this subsection may be conducted through a face-
to-face examination, in person, or by electronic means. Such
recommendation shall be entered on a petition for involuntary
services inpatientplacement rtifieate that authorizes the

facility to retain the individual being held patient pending

transfer to a treatment facility or completion of a hearing.
(3) PETITION FOR INVOLUNTARY SERVICES INPATIENTPLACEMENT.—

(a) The administrator of the receiving facility shall file

a petition for involuntary services impatient—placement in the
court in the county where the individual patient is located.
Upon filing, the clerk of the court shall provide copies to the

department, the individual, his or her patient;—the patient!

guardian, guardian advocate, health care surrogate or proxy, or

representative, and the state attorney and public defender of
the judicial circuit in which the individual patient is located.
A fee may not be charged for the filing of a petition under this
subsection.

(b) A receiving or treatment facility filing a petition for

involuntary services shall send a copy of the petition to the

Agency for Health Care Administration by the next working day.
(4) APPOINTMENT OF COUNSEL.—

Page 92 of 130

words underlined are additions.




2669
2670
2671
2672
2673
2674
2675
2676
2677
2678
2679
2680
2681
2682
2683
2684
2685
2686
2687
2688
2689
2690
2691
2692
2693
2694
2695
2696
2697

Florida Senate - 2017 SB 1756

36-01520-17 20171756
(a) Within 1 court working day after the filing of a

petition for involuntary services impatient—placement, the court

shall appoint the public defender to represent the individual
persen who is the subject of the petition, unless the person is
otherwise represented by counsel. The clerk of the court shall
immediatedty notify the public defender of the sweh appointment.
Any attorney representing the individual patiernt shall have
access to the individual patient, witnesses, and records
relevant to the presentation of the individual’s patient’s case
and shall represent the interests of the individual patient,

regardless of the source of payment to the attorney. If services

are ordered, the least restrictive treatment shall be sought.

(b) The state attorney for the circuit in which the

individual is located shall represent the state rather than the

petitioning facility administrator as the real party in interest

in the proceeding. The state attorney shall have access to the

individual’s clinical record and witnesses and shall have the

authority to independently evaluate the sufficiency and

appropriateness of the petition for involuntary services. If the

state attorney finds the case insufficient, the state attorney

shall withdraw the petition. The state attorney may not use

clinical records obtained under this part for the purpose of

criminal investigation or prosecution, or for any other purpose

not authorized under this part.
(5) CONTINUANCE OF HEARING.—The individual patient is
entitled, with the concurrence of the individual’s patientls

counsel, to at least one continuance of the hearing for up to 4

weeks. Following consultation with a client concerning his or

her available options, an attorney may seek to continue the
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hearing unless the client has verbally instructed the attorney

to proceed directly to hearing. If the continuance requested is

for a period of more than 1 week, the court shall, after

continuing the hearing, hold a hearing as soon as practicable

thereafter on the individual’s competence to consent to

treatment if there is no health care surrogate or proxy and a

petition requesting the appointment of a guardian advocate has

previously been filed as provided for in s. 394.4598(1). The

state attorney may request one continuance for a period of up to

1 week. Upon good cause shown, the court may grant the

continuance and should set the hearing for the next available

hearing date when possible.

(6) HEARING ON INVOLUNTARY SERVICES INPATIENT PLACEMENT.—

(a)l.

The court shall hold the hearing on involuntary

services inpatient—plaecemernt within 5 court working days after

the petition is filed, unless a continuance is granted.

2. Except for good cause documented in the court file,

which may be demonstrated by administrative order of the court,

the hearing must be held in the receiving or treatment facility

where the individual is located. If the hearing cannot be held

in the receiving or treatment facility, it must be held in a

location convenient to the individual as is consistent with

orderly procedure, and which is not likely to be injurious to

£h

the individual’s eeunty—or—thefaeilityr——asappropriate;—where

tad PN 1 £ +o +h +
be—a AreRtrent—to—+

+
thHe—pPatIch
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condition.

attendance
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TRES—Hr +ikety be—inajurieous—+E he—patient

If the court finds that the individual’s patientls

at the hearing is not consistent with the best
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2727 interests of the individual patient, and the individual’s 2756| members, deemed by the court to be relevant regarding the
2728| patient!s counsel does not object, the court may waive the 2757 individual’s prior history and how that prior history relates to
2729| presence of the individual patient from all or any portion of 2758| the individual’s current condition.
2730 the hearing. Alternatively, if the individual wishes to 2759 (b) If the court concludes that the individual patient
2731 voluntarily waive his or her attendance at the hearing, the 2760| meets the criteria for involuntary services impatient—placement,
2732 court must determine that the individual’s waiver is knowing, 2761 it may order that the individual patient be transferred to a
2733| intelligent, and voluntary before waiving the presence of the 2762| treatment facility or, if the individual patient is at a
2734 individual from all or any portion of the hearing. The—state 2763| treatment facility, that the individual patient be retained
2735 attorrey—for—th treugit—n—whiech +the potient s Jteoecated—shallt 2764 there or be treated at any other appropriate facility, or that
2736 rep¥ etk tate—rather than the petitioning faciltity 2765 the individual patient receive services, on an involuntary
2737 odministrateor;—as—the real party ininterestin+the pr ding- 2766| basis, for up to 90 days. However, any order for involuntary
2738 3. The court may appoint a magistrate to preside at the 2767| mental health services in a treatment facility may be for up to
2739| hearing. One of the two professionals who executed the petition 2768 6 months. The order must sheadt specify the nature and extent of
2740| for involuntary services inpatientplacement rtifieate shall 2769| the individual’s peatient!s mental illness. The court may not
2741| be a witness. The court shall ensure that the individual and his 2770| order an individual with traumatic brain injury or dementia who
2742 or her guardian, guardian advocate, health care surrogate or 2771 lacks a co-occurring mental illness to be involuntarily placed
2743| proxy, or representative are informed patient—andthe patient! 2772 in a state treatment facility. The facility shall discharge the
2744| guardian—oer representative shall beinformed by the—eourt of the 2773| individual a—patient any time the individual patient no longer
2745| right to an independent expert examination. If the individual 2774| meets the criteria for involuntary inpatient placement, unless
2746| patient cannot afford such an examination, the court shall 2775| the individual patient has transferred to voluntary status.
2747| ensure that one is provided, as otherwise provided for by law. 2776 (c) The court may not enter an order of involuntary
2748| The independent expert’s report is confidential and not 2777 inpatient services in a state treatment facility for an
2749 discoverable, unless the expert is fe—be called as a witness for 2778 individual with dementia, Alzheimer’s disease, or traumatic
2750| the individual patient at the hearing. The testimony in the 2779| brain-injury who lacks a co-occurring mental illness.
2751| hearing must be giwern under oath, and the proceedings must be 2780 (d) An individual may be ordered to involuntary services on
2752 recorded. The individual patient may refuse to testify at the 2781| an outpatient basis if found to meet the criteria in s.
2753| hearing. 2782 394.467 (1) and upon a finding of the court by clear and
2754 4. Consistent with the notice provisions in s. 394.4599, 2783 convincing evidence based upon a clinical determination that the
2755| the court shall allow testimony from persons, including family 2784 individual is unlikely to survive safely in the community
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2785| without supervision and that the individual is in need of such 2814| the existing treatment plan and must attempt to continue to
2786| services to prevent a relapse or deterioration that would likely 2815| engage the individual in services. For any material modification
2787 result in serious harm to the individual or others. 2816 of the service plan to which the individual or the individual’s
2788 1. The court may not order involuntary services on an 2817| guardian advocate, if appointed, does agree, the service
2789| outpatient basis if the service is not available, or if there is 2818| provider shall send notice of the modification to the court. Any
2790 no space available in the service for the individual, or if 2819| material modifications of the service plan which are contested
2791 funding is not available. After the order for services is 2820| by the individual or his or her guardian advocate, if appointed,
2792 entered, the service provider and the individual may modify 2821| must be approved or disapproved by the court consistent with
2793| provisions of the service plan. For any material modification of 2822 subsection (3).
2794 the service plan to which the individual or the individual’s 2823 (e)+4er If at any time before the conclusion of the hearing
2795 guardian advocate, if appointed, agree, the service provider 2824 on involuntary services inpatient—pltacement it appears to the
2796| shall send notice of the modification to the court. Any material 2825| court that the individual persern does not meet the criteria for
2797| modifications of the service plan which are contested by the 2826 involuntary services impatient—plaecement under this section, but
2798 individual or the guardian advocate must be approved or 2827 instead-meets—th riteria—feor inveluntar wEpatient i 7
2799| disapproved by the court consistent with subsection (3). 2828 = wrt—mayorder—the person atuated—for—inveluntar
2800 2. If, in the clinical judgment of a physician, the 2829 wEpatient 7t puEsHant—t —394-46e55—The petition—and
2801 individual has failed or has refused to comply with the 2830| hearingpx dur +—forthin5+—394-4655shall applty—Ff—=+h
2802| outpatient services ordered by the court, and, in the clinical 2831| persen instead meets the criteria for involuntary assessment,
2803 judgment of the physician, efforts were made to solicit 2832 protective custody, or involuntary admission pursuant to s.
2804 compliance and the individual appears to meet the criteria for 2833| 397.675, then the court may order the person to be admitted for
2805| involuntary examination, the individual may be brought to a 2834 involuntary assessment for a period of 5 days pursuant to s.
2806 receiving facility pursuant to s. 394.463. If, after 2835 397.6811. Thereafter, all proceedings are governed by chapter
2807 examination, the individual does not meet the criteria for 2836 397.
2808| involuntary services under this section, the individual must be 2837 (f)+4eé)» At the hearing on involuntary services inpatient
2809| discharged from the receiving facility. The involuntary services 2838| preeement, the court shall consider testimony and evidence
2810| order shall remain in effect unless the service provider 2839| regarding the individual’s patient!s competence to consent to
2811| determines that the individual no longer meets the criteria for 2840| treatment. If the court finds that the individual patient is
2812 involuntary services or until the order expires. The service 2841 incompetent to consent to treatment, it shall appoint a guardian
2813| provider must determine whether modifications should be made to 2842| advocate as provided in s. 394.4598.
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(g)+4e}» The administrator of the petitioning facility shall
provide a copy of the court order and adequate documentation of
an individual’s a—patient’s mental illness to the administrator

of a treatment facility if the individual patient is ordered for

involuntary services inpatientplacement;—whether b R
eriminal—eourt. The documentation must include any advance
directives made by the individual patient, a psychiatric
evaluation of the individual patient, and any evaluations of the
individual petiernt performed by a psychiatric nurse, a etinieat
psychologist, a marriage and family therapist, a mental health
counselor, or a clinical social worker. The administrator of a
treatment facility may refuse admission to an individual any
patient directed to its facilities on an involuntary basis,
whether by civil or criminal court order, who is not accompanied
by adequate orders and documentation.

(7) PROCEDURE FOR CONTINUED INVOLUNTARY SERVICES INRPATIENT
PLACEMENT . —

(a) Hearings on petitions for continued involuntary

services inmpatient—plaecement of an individual placed at any
treatment facility are administrative hearings and must be
conducted in accordance with s. 120.57(1), except that any order
entered by the administrative law judge is final and subject to
judicial review in accordance with s. 120.68. Orders concerning
individuals patients committed after successfully pleading not
guilty by reason of insanity are governed by s. 916.15.

1.4k} If the individual patient continues to meet the
criteria for involuntary services inpatient—placement and is
placed in being—treated—at a treatment facility, the

administrator shall, before the expiration of the period the
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treatment facility is authorized to retain the individual
patient, file a petition requesting authorization for continued
involuntary services inpatient—placement. The request must be

accompanied by a statement from the individual’s patientls

physician, psychiatrist, psychiatric nurse, or eldiniead
psychologist justifying the request, a brief description of the
individual’s patientls treatment during the time he or she was
involuntarily placed, and an individualized plan of continued

treatment. The state attorney for the circuit in which the

individual is located shall represent the state, rather than the

petitioning facility administrator, as the real party in

interest in the proceeding. Notice of the hearing must be
provided as—previded in accordance with s. 394.4599. If an

individual’s attendance at the hearing is voluntarily waived,

the administrative law judge must determine that the waiver is

knowing, intelligent, and voluntary before waiving the presence

of the individual from all or a portion of the hearing.

Alternatively, if an individual’s a—patient’s attendance at the

hearing is voluntarily waived, the administrative law judge must
determine that the waiver is knowing and voluntary before
waiving the presence of the individual patient from all or a
portion of the hearing. Alternatively, if at the hearing the
administrative law judge finds that attendance at the hearing is
not consistent with the individual’s best interests of—the
patient, the administrative law judge may waive the presence of
the individual patient from all or any portion of the hearing,
unless the individual patient, through counsel, objects to the
waiver of presence. The testimony in the hearing must be under

oath, and the proceedings must be recorded.
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2.4e} Unless the individual patient is otherwise
represented or is ineligible, he or she shall be represented at
the hearing on the petition for continued involuntary services
inpatient—placement by the public defender of the circuit in
which the facility is located.

3. The Division of Administrative Hearings shall ensure

that the individual who is the subject of the petition and his

or her guardian, guardian advocate, health care surrogate or

proxy, or representative are informed of the individual’s right

to an independent expert examination. If the individual cannot

afford such an examination, the court shall ensure that one is

provided as otherwise provided for by law.
4.4e) If at a hearing it is shown that the individual

patient continues to meet the criteria for involuntary services

inpatient—placement, the administrative law judge shall sign the

order for continued involuntary services inpatient—pltacement for

up to 90 days. However, any order for involuntary mental health
services in a treatment facility may be for up to 6 months. The
same procedure must shaldt be repeated before the expiration of

each additional period the individual patient is retained.

5.4e)> If continued involuntary services inpatient—placement

is necessary for an individual a—patient admitted while serving

a criminal sentence, but his or her sentence is about to expire,

or for a minor involuntarily placed, but who is about to reach
the age of 18, the administrator shall petition the
administrative law judge for an order authorizing continued
involuntary services inpatient—placement.

6.4£) If the individual patient has been previously found

incompetent to consent to treatment, the administrative law
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judge shall consider testimony and evidence regarding the
individual’s patient’s competence. If the administrative law
judge finds evidence that the individual patient is now
competent to consent to treatment, the administrative—daw judge

may issue a recommended order to the court that found the

individual patient incompetent to consent to treatment that the
individual’s patientls competence be restored and that any

guardian advocate previously appointed be discharged.

7.4¢)r If the individual patient has been ordered to undergo

involuntary services inpatient—plaecement and has previously been

found incompetent to consent to treatment, the court shall

consider testimony and evidence regarding the individual’s

patientls incompetence. If the individual’s peatientls competency
to consent to treatment is restored, the discharge of the

guardian advocate shall be governed by s. 394.4598.

The procedure required in this paragraph subseetiern must be

followed before the expiration of each additional period the

individual is patient
services.

(b) A hearing on

is—invetuntarily receiving involuntary

a petition for continued involuntary

services of an individual placed at a receiving facility or

nonstate treatment facility, to extend the current services or

to modify the involuntary services order to authorize services

in any state treatment facility, are not administrative

hearings.

1. If such an individual continues to meet the criteria for

involuntary services,

the service provider shall, before the

expiration of the period during which the services are ordered,
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file in the circuit court a petition for continued involuntary

services. The petition must be filed no later than one week

before the expiration of that current involuntary period, unless

the order for services was for 30 days or less, in which case

the petition must be filed within a reasonable time before the

expiration of the current involuntary service order.

2. The existing involuntary service order remains in effect

until disposition of the petition for continued involuntary

service.

3. The petition must be accompanied by a statement from the

individual’s physician or psychologist justifying the request, a

brief description of the individual’s treatment during the time

he or she was involuntarily served, and a personalized plan of

continued services.

4. Within 1 court working day after the filing of a

petition for continued involuntary services, the court shall

appoint the public defender to represent the individual who is

the subject of the petition, unless the individual is otherwise

represented by counsel. The clerk of the court shall immediately

notify the public defender of such appointment. The public

defender shall represent the individual until the petition is

dismissed, the court order expires, or the individual is

discharged from involuntary status. An attorney representing the

individual must have access to the individual, witnesses, and

records relevant to the presentation of the individual’s case

and shall represent the interests of the individual, regardless

of the source of payment to the attorney.

5. The court shall ensure that the individual who is the

subject of the petition and his or her guardian, guardian
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advocate, health care surrogate or proxy, or representative are

informed of the individual’s right to an independent expert

examination. If the individual cannot afford such an

examination, the court shall ensure that one is provided, as

otherwise provided for by law.

CODING: Words strieken are deletions;

6. Hearings on petitions for continued involuntary services

are before the circuit court. The court may appoint a magistrate

to preside at the hearing. The procedures for obtaining an order

pursuant to this paragraph must be in accordance with

subsections (4), (5), and (6).

7. Notice of the hearing shall be provided in accordance

with s. 394.4599. The individual being served and the

individual’s attorney may agree to a period of continued

involuntary services without a court hearing, unless the

petition for continued services seeks to authorize services in

any state treatment facility.

8. The same procedure must be repeated before the

expiration of each additional period the individual being served

is involuntarily served.

9. If the individual who has been ordered to undergo

involuntary services has previously been found incompetent to

consent to treatment, the court shall consider testimony and

evidence regarding the individual’s competence. Section 394.4598

governs the discharge of the guardian advocate if the

individual’s competency to consent to treatment has been

restored.
(8) RETURN TO FACILITY.—If an individual a—patient
involuntarily held at a treatment facility under this part

leaves the facility without the administrator’s authorization,
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the administrator may authorize a search for the individual
patient and his or her return to the facility. The administrator
may request the assistance of a law enforcement agency in this
regard.

Section 22. Section 394.46715, Florida Statutes, is amended
to read:

394.46715 Rulemaking authority.—The department may adopt

rules to administer this part. These rules are for the purpose

of protecting the health, safety, and well-being of individuals

examined, treated, or placed under this part.

Section 23. Section 394.4672, Florida Statutes, is amended
to read:

394.4672 Procedure for services plaeement of veteran with
federal agency.—

(1) A facility owned, operated, or administered by the

United States Department of Veterans Affairs that provides

mental health services shall have authority as granted by the

Department of Veterans’ Affairs to:

(a) Initiate and conduct involuntary examination pursuant

to s. 394.463.

(b) Provide voluntary admission and treatment pursuant to
s. 394.4625.

(c) Petition for involuntary services pursuant to s.
394.467.

(2)+43)» If the court determines that an individual meets the
criteria for involuntary service and he or she Wherever—it—is

det 1 b th £ that to +h s 3 £
aeterminea oy —th wrt—that—aperson— Ehr rrEeeria—+FoF
' 1 + 1 + &g i+ that h is
wvotuntary placement—ana—Ttappear thar weh—person

eligible for care or treatment by the United States Department
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of Veterans Affairs or other agency of the United States

Government, the court, upon receipt of documentation =&

eertifieate from the United States Department of Veterans

Affairs or another sweh—ether agency showing that facilities are

available and that the individual persen is eligible for care or

treatment therein, may place that individual pexsern with the

United States Department

agency. The individual g

of Veterans Affairs or other federal

S i placement gght shall be

personally served with notice of the pending involuntary service

praeement proceeding in the manner as provided in this part.+
ane—nothing—3n This section does not shadt affect the
individual’s hkis—er—her right to appear and be heard in the
proceeding. Upon being placed, the individual is pltacement;—the

persen—shatt—be subject to the rwles—and regulations of the

United States Department
agency.
(3)42> The judgment

of Veterans Affairs or other federal

or order for services issued ef

placement by a court of competent jurisdiction of another state

or of the District of Columbia, which places an individual
plaecing—apersen with the United States Department of Veterans

Affairs or other federal

agency for care or treatment, has+

shatl—have the same force and effect in this state as in the

jurisdiction of the court entering the judgment or making the

order.s—and The courts of the placing state or of the District

of Columbia shall retain

b =] a + h

pe—aeemea—t -

retained jurisdiction

over the individual ef—+the—persen so placed. Consent is hereby

given to the application

district with respect to

of the law of the placing state or
the authority of the chief officer of

any facility of the United States Department of Veterans Affairs
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3075| or other federal agency operated in this state to retain custody 3104 (a) An individual A—patient who has been accepted at
3076 or to transfer, parole, or discharge the individual persesn. 3105| admitted—+to a public receiving facility, or his or her +he
3077 (4)+43) Upon receipt of documentation from a—eertifieate—of 3106 family member, guardian, e¥ guardian advocate, or health care
3078| the United States Department of Veterans Affairs or another sueh 3107 surrogate or proxy ef—sueh—patient, may request the transfer of
3079| ether federal agency that facilities are available for the care 3108| the individual patient to another public receiving facility. An
3080 or treatment of individuals who have mental illness and that the 3109 individual A—patient who has been accepted at admitted—+te a
3081 individual mentality—itl-—persens—and—that—the person is eligible 3110| public treatment facility, or his or her £he family member,
3082 for that care or treatment, the administrator of the receiving 3111 guardian, e¥ guardian advocate, or health care surrogate or
3083| or treatment facility may eause—the transfer ef that individual 3112| proxy ef—such—patient, may request the transfer of the
3084 person to the United States Department of Veterans Affairs or 3113 individual patient to another public treatment facility.
3085 other federal agency. Upon effeeting such transfer, the 3114 Depending on the medical treatment or mental health treatment
3086| committing court shall be notified by the transferring agency. 3115| needs of the individual patiermt and the availability of
3087| An individual may not be transferred Ne—persen—shall b 3116 appropriate facility resources, the individual patient may be
3088| +ransferredto—the United Stat Department—of teransAffair 3117| transferred at the discretion of the department. If the
3089 r—other federalageney if he or she is confined pursuant to the 3118 department approves the transfer of an individual on involuntary
3090 conviction of any felony or misdemeanor or if he or she has been 3119 status, notice in accordance with inveluntarypatient;—rneots:
3091 acquitted of the charge solely on the ground of insanity, unless 3120 & reing—teo—the provisien £ s. 394.4599 must be given before
3092| before prier—te transfer the court placing the individual suehk 3121| shetlbe—givenprier—+te the transfer by the transferring
3093| persen enters an order for the transfer after appropriate motion 3122 facility. The department shall respond to the request for
3094| and hearing and without objection by the United States 3123| transfer within 2 working days after receipt of the request by
3095| Department of Veterans Affairs. 3124| the facility administrator.
3096 (5)+4)> An individual Any—persen transferred as provided in 3125 (b) If When required by the medical treatment or mental
3097| this section shall be deemed to be placed with the United States 3126| health treatment needs of the individual patient or the
3098| Department of Veterans Affairs or other federal agency pursuant 3127| efficient use wtilizatien of a public receiving or public
3099| to the original order pltacement. 3128| treatment facility, an individual a—patient may be transferred
3100 Section 24. Section 394.4685, Florida Statutes, is amended 3129 from one receiving facility to anothers or from one treatment
3101 to read: 3130 facility to another—at—thedepartmentis—diseretion, or, with
3102 394.4685 Transfer of patients among facilities.— 3131 the express and informed consent of the individual or the
3103 (1) TRANSFER BETWEEN PUBLIC FACILITIES.— 3132 individual’s guardian, guardian advocate, or health care
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3133| surrogate or proxy patient—er—the patientls—guardianor guardian 3162 individual a—patient from the facility to a public facility, and
3134| adwveeate, to a facility in another state. Notice in accordance 3163 the individual patient may be so transferred upon acceptance of
3135| with =& reing—teo—the provisien £ s. 394.4599 must shatd be 3164 the individual peatient by the public facility. The cost of such
3136| given before prier—te the transfer by the transferring facility. 3165| transfer is shald—be the responsibility of the transferring
3137 If prior notice is not possible, notice of the transfer shall be 3166| facility.
3138| provided as soon as practicable after the transfer. 3167 (c) A public facility must respond to a request for the
3139 (2) TRANSFER FROM PUBLIC TO PRIVATE FACILITIES.— 3168| transfer of an individual a—patient within 24 hours 2—werking
3140 (a) An individual A—patient who has been accepted at 3169| days after receipt of the request.
3141| admitted—te a public receiving or public treatment facility and 3170 (4) TRANSFER BETWEEN PRIVATE FACILITIES.—
3142 has requested, either personally or through his or her guardian, 3171 (a) An individual being held A—patient in a private
3143| e guardian advocate, or health care surrogate or proxy, and is 3172 facility or his or her he—patient’s guardian, e¥ guardian
3144| able to pay for treatment in a private facility shall be 3173| advocate, or health care surrogate or proxy may request the
3145 transferred at the individual’s patient’s expense to a private 3174 transfer of the individual patient to another private facility
3146| facility upon acceptance of the individual patient by the 3175| at any time, and the individual petient shall be transferred
3147 private facility. 3176| upon acceptance of the individual patient by the facility to
3148 (b) A public receiving facility initiating the a—patient 3177 which transfer is sought.
3149 transfer of an individual to a licensed hospital for acute care 3178 (b) A private facility may request the transfer of an
3150| mental health services not accessible through the public 3179| individual from the facility to another private facility, and
3151 receiving facility shall notify the hospital of such transfer 3180| the individual may be transferred upon acceptance of the
3152| and send the hospital all records relating to the emergency 3181 individual by the facility to which the individual is being
3153| psychiatric or medical condition. 3182| transferred.
3154 (3) TRANSFER FROM PRIVATE TO PUBLIC FACILITIES.— 3183 Section 25. Section 394.469, Florida Statutes, is amended
3155 (a) An individual or the individual’s A—patient—or—the 3184 to read:
3156| patientls guardian, e¥ guardian advocate, or health care 3185 394.469 Discharge from ef involuntary services patients.—
3157 surrogate or proxy may request the transfer of the individual 3186 (1) POWER TO DISCHARGE.—At any time an individual a—patient
3158| patient from a private to a public facility, and the individual 3187 is found to no longer meet the criteria for involuntary services
3159| patient may be so transferred upon acceptance of the individual 3188| praeement, the administrator shall:
3160| patient by the public facility. 3189 (a) Discharge the individual patient—unt the—patient—+
3161 (b) A private facility may request the transfer of an 3190| under—a—eriminat—~charge;—in—which ecasethe patient—shallbe
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3191| <+ransferred—teo—th wsted £ the appropriate tawenforcement 3220 (2) If an indigent individual’s case requires In—the—ease
3192| effieex; 3221 £ an—indigent person—for—whem expert testimony is—reguired in a
3193 (b) Transfer the individual petiernt to voluntary status on 3222 court hearing pursuant to the—provisien £ this part ae€, the
3194| the administrator’s his—er—hker own authority or at the 3223| expert shall be compensated by the state pursuant to s. 27.5303
3195 individual’s patientls request, unless the individual is patiernt 3224 or s. 27.5304, as applicable, unless the expert—exeept—one—whe
3196| ds—under—eriminal charg * adjudicated incapacitated; 3225| 1is classified as a full-time employee of the state or whe is
3197 (c) Discharge the individual to the custody of a law 3226| receiving remuneration from the state for his or her time in
3198 enforcement officer, if the individual is currently charged with 3227 attendance at the hearing;—shalli—b mpernsated—hy—th ot
3199 any crime and has not been released from law enforcement custody 3228| pursuant—=£ —27-5304.
3200| by posting of a bond, or by a pretrial conditional release or by 3229 Section 27. Section 394.475, Florida Statutes, is amended
3201| other judicial release; or 3230| to read:
3202 (d)+4e} Place an improved individual patient, except 3231 394.475 Acceptance, examination, and involuntary services
3203 individuals described in paragraph (c) a—patient—under—a 3232 placement—of Florida—residents from out-of-state mental health
3204| erimimnal—eharge, on convalescent status in the care of a 3233| authorities.—
3205| community facility. 3234 (1) Upon the request of the state mental health authority
3206 (2) NOTICE.—Notice of discharge or transfer of an 3235| of another state, the department may +s—autherized—te accept an
3207 individual must be provided in accordance with a—patient—shalt 3236 individual as a patient, for up to a—period—ofmnet—more—than 15
3208| be—given—as—provided—in s. 394.4599. 3237| days, a—persen who is and has been a bona fide resident of this
3209 Section 26. Section 394.473, Florida Statutes, is amended 3238 state for at least a—perieodeofneot—tess—than 1 year.
3210| to read: 3239 (2) An individual Any—persen received pursuant to
3211 394.473 Attorney Atterneyls fee; expert witness fee.— 3240| subsection (1) shall be examined by the staff of the state
3212 (1) Fa—h & £ an—indigent perseon—for—whem An attorney 3241 facility where the individual sueh—patient has been admitted
3213| 45 appointed to represent an individual pursuant to £he 3242| aeeceptedy—which examinationshall be—eompteted during the 15-day
3214| previsiens—ef this part—the—atterney shall be compensated by 3243| period.
3215 the state pursuant to s. 27.5304. A public defender appointed to 3244 (3) If, upon examination, the individual suweh—a—persen
3216| represent an indigent individual may not Fa—the—ecase-of—an 3245| requires continued involuntary services ptaeement, a petition
3217 indigent—person,—th grt—may appoint—a publiedefender—TFh 3246 for a hearing regarding involuntary services ptaecement shall be
3218| publiiedefender——shall receive me additional compensation other 3247 filed with the court of the county where wherein the treatment
3219| than that usually paid his or her office. 3248| facility receiving the individual patient is located or the
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3249| county where the individual patiernt is a resident. 3278| adult if a the—admitting physician documents in the clinical
3250 (4) During the pendency of the examination period and the 3279| ease record that the services are suvehplacement—is medically
3251| pendency of the involuntary services ptaeement proceedings, an 3280| indicated or for reasons of safety. The Sweh placement shall be
3252 individual sweh—persen may continue to be held in the treatment 3281 reviewed by a the—attending physician or a designee or on-call
3253 facility unless the court having jurisdiction enters an order to 3282 physician each day and documented in the clinical ease record.
3254 the contrary. 3283 Section 29. Section 394.4786, Florida Statutes, is
3255 Section 28. Section 394.4785, Florida Statutes, is amended 3284 repealed.
3256| to read: 3285 Section 30. Section 394.47865, Florida Statutes, is
3257 394.4785 Children and adolescents; admission and services 3286 repealed.
3258 praecement in mental health facilities.— 3287 Section 31. Section 394.4787, Florida Statutes, is
3259 (1) A child or adolescent as defined as a minor in s. 3288 repealed.
3260 394.455(31) +m—s5+394-492 may not be admitted to a state-owned 3289 Section 32. Section 394.4788, Florida Statutes, is
3261 or state-operated mental health treatment facility. A minor 3290 repealed.
3262| <ehitd may be admitted pursuant to s. 394.4625, s. 394.463, or s. 3291 Section 33. Section 394.4789, Florida Statutes, is
3263 394.467 to a crisis stabilization unit or a residential 3292 repealed.
3264 treatment center licensed under this chapter or a hospital 3293 Section 34. Paragraph (a) of subsection (5) of section
3265 licensed under chapter 395. The treatment center, unit, or 3294 20.425, Florida Statutes, is amended to read:
3266| hospital must provide the least restrictive available treatment 3295 20.425 Agency for Health Care Administration; trust funds.—
3267 that is appropriate to the imdividual needs of the minor ehitd 3296 The following trust funds shall be administered by the Agency
3268| er—adelteseent and must adhere to the guiding principles, system 3297 for Health Care Administration:
3269| of care, and service planning provisions of eenmtained—in part 3298 (5) Public Medical Assistance Trust Fund.
3270 III of this chapter. 3299 (a) Funds to be credited to and uses of the trust fund
3271 (2) A minor who is younger than 14 years of age persen 3300| shall be administered in accordance with s. the—provision £
3272| wunder—the—age—of—314 who 1s admitted to a amy hospital Iiecensed 3301 s5+—394-4786—and 409.918.
3273| purswant—*£ hapter 395 may not be admitted to a bed in a room 3302 Section 35. Paragraph (a) of subsection (3) and subsection
3274 or ward with an adult patient in a mental health unit or share 3303 (6) of section 39.407, Florida Statutes, are amended to read:
3275| common areas with an adult patient in a mental health unit. 3304 39.407 Medical, psychiatric, and psychological examination
3276 However, a minor pe¥sen 14 years of age or older may be admitted 3305 and treatment of child; physical, mental, or substance abuse
3277| to a bed in a room or ward in the mental health unit with an 3306| examination of person with or requesting child custody.—
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(3) (a)1l. Except as otherwise provided in subparagraph (b)1.
or paragraph (e), before the department provides psychotropic
medications to a child in its custody, the prescribing physician
shall attempt to obtain express and informed consent, as defined
in s. 394.455(15) and as described in s. 394.459(3)4=), from the
child’s parent or legal guardian. The department must take steps
necessary to facilitate the inclusion of the parent in the
child’s consultation with the physician. However, if the
parental rights of the parent have been terminated, the parent’s
location or identity is unknown or cannot reasonably be
ascertained, or the parent declines to give express and informed
consent, the department may, after consultation with the
prescribing physician, seek court authorization to provide the
psychotropic medications to the child. Unless parental rights
have been terminated and if it is possible to do so, the
department shall continue to involve the parent in the
decisionmaking process regarding the provision of psychotropic
medications. If, at any time, a parent whose parental rights
have not been terminated provides express and informed consent
to the provision of a psychotropic medication, the requirements
of this section that the department seek court authorization do
not apply to that medication until such time as the parent no
longer consents.

2. Any time the department seeks a medical evaluation to
determine the need to initiate or continue a psychotropic
medication for a child, the department must provide to the
evaluating physician all pertinent medical information known to
the department concerning that child.

(6) Children who are in the legal custody of the department

Page 115 of 130

CODING: Words strieken are deletions; words underlined are additions.

20171756

3336
3337
3338
3339
3340
3341
3342
3343
3344
3345
3346
3347
3348
3349
3350
3351
3352
3353
3354
3355
3356
3357
3358
3359
3360
3361
3362
3363
3364

CODING: Words strieken are deletions;

Florida Senate - 2017 SB 1756

36-01520-17 20171756
may be placed by the department, without prior approval of the
court, in a residential treatment center licensed under s.
394.875 or a hospital licensed under chapter 395 for residential
mental health treatment only pursuant to this section or may be
placed by the court in accordance with an order of involuntary
examination or involuntary services plaeement entered pursuant
to s. 394.463 or s. 394.467. All children placed in a
residential treatment program under this subsection must have a
guardian ad litem appointed.

(a) As used in this subsection, the term:

1. “Residential treatment” means placement for observation,
diagnosis, or treatment of an emotional disturbance in a
residential treatment center licensed under s. 394.875 or a
hospital licensed under chapter 395.

2. “Least restrictive alternative” means the treatment and
conditions of treatment that, separately and in combination, are
no more intrusive or restrictive of freedom than reasonably
necessary to achieve a substantial therapeutic benefit or to
protect the child or adolescent or others from physical injury.

3. “Suitable for residential treatment” or “suitability”
means a determination concerning a child or adolescent with an
emotional disturbance as defined in s. 394.492(5) or a serious
emotional disturbance as defined in s. 394.492(6) that each of
the following criteria is met:

a. The child requires residential treatment.

b. The child is in need of a residential treatment program
and is expected to benefit from mental health treatment.

c. An appropriate, less restrictive alternative to

residential treatment is unavailable.
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3365 (b) Whenever the department believes that a child in its 3394
3366 legal custody is emotionally disturbed and may need residential 3395| A copy of the written findings of the evaluation and suitability
3367 treatment, an examination and suitability assessment must be 3396 assessment must be provided to the department, to the guardian
3368| conducted by a qualified evaluator who is appointed by the 3397| ad litem, and, if the child is a member of a Medicaid managed
3369| Agency for Health Care Administration. This suitability 3398| care plan, to the plan that is financially responsible for the
3370 assessment must be completed before the placement of the child 3399 child’s care in residential treatment, all of whom must be
3371 in a residential treatment center for emotionally disturbed 3400| provided with the opportunity to discuss the findings with the
3372 children and adolescents or a hospital. The qualified evaluator 3401| evaluator.
3373| must be a psychiatrist or a psychologist licensed in Florida who 3402 (d) Immediately upon placing a child in a residential
3374 has at least 3 years of experience in the diagnosis and 3403 treatment program under this section, the department must notify
3375| treatment of serious emotional disturbances in children and 3404| the guardian ad litem and the court having jurisdiction over the
3376| adolescents and who has no actual or perceived conflict of 3405| child and must provide the guardian ad litem and the court with
3377 interest with any inpatient facility or residential treatment 3406 a copy of the assessment by the qualified evaluator.
3378 center or program. 3407 (e) Within 10 days after the admission of a child to a
3379 (c) Before a child is admitted under this subsection, the 3408 residential treatment program, the director of the residential
3380 child shall be assessed for suitability for residential 3409 treatment program or the director’s designee must ensure that an
3381| treatment by a qualified evaluator who has conducted a personal 3410| individualized plan of treatment has been prepared by the
3382| examination and assessment of the child and has made written 3411| program and has been explained to the child, to the department,
3383 findings that: 3412 and to the guardian ad litem, and submitted to the department.
3384 1. The child appears to have an emotional disturbance 3413| The child must be involved in the preparation of the plan to the
3385| serious enough to require residential treatment and is 3414| maximum feasible extent consistent with his or her ability to
3386| reasonably likely to benefit from the treatment. 3415| understand and participate, and the guardian ad litem and the
3387 2. The child has been provided with a clinically 3416| child’s foster parents must be involved to the maximum extent
3388| appropriate explanation of the nature and purpose of the 3417 consistent with the child’s treatment needs. The plan must
3389| treatment. 3418| include a preliminary plan for residential treatment and
3390 3. All available modalities of treatment less restrictive 3419| aftercare upon completion of residential treatment. The plan
3391| than residential treatment have been considered, and a less 3420| must include specific behavioral and emotional goals against
3392 restrictive alternative that would offer comparable benefits to 3421 which the success of the residential treatment may be measured.
3393| the child is unavailable. 3422| A copy of the plan must be provided to the child, to the
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guardian ad litem, and to the department.

(f) Within 30 days after admission, the residential
treatment program must review the appropriateness and
suitability of the child’s placement in the program. The
residential treatment program must determine whether the child
is receiving benefit toward the treatment goals and whether the
child could be treated in a less restrictive treatment program.
The residential treatment program shall prepare a written report
of its findings and submit the report to the guardian ad litem
and to the department. The department must submit the report to
the court. The report must include a discharge plan for the
child. The residential treatment program must continue to
evaluate the child’s treatment progress every 30 days thereafter
and must include its findings in a written report submitted to
the department. The department may not reimburse a facility
until the facility has submitted every written report that is
due.

(g)1l. The department must submit, at the beginning of each
month, to the court having jurisdiction over the child, a
written report regarding the child’s progress toward achieving
the goals specified in the individualized plan of treatment.

2. The court must conduct a hearing to review the status of
the child’s residential treatment plan no later than 3 months
after the child’s admission to the residential treatment
program. An independent review of the child’s progress toward
achieving the goals and objectives of the treatment plan must be
completed by a qualified evaluator and submitted to the court
before its 3-month review.

3. For any child in residential treatment at the time a
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judicial review is held pursuant to s. 39.701, the child’s

continued placement in residential treatment must be a subject

of the judicial review.

4. If at any time the court determines that the child is

not suitable for continued residential treatment, the court

shall order the department to place the child in the least

restrictive setting that is best suited to meet his or her

needs.

(h) After the initial 3-month review, the court must

conduct a review of the child’s residential treatment plan every

90 days.

(i) The department must adopt rules for implementing

timeframes for the completion of suitability assessments by

qualified evaluators and a procedure that includes timeframes

for completing the 3-month independent review by the qualified

evaluators of the child’s progress toward achieving the goals

and objectives of the

treatment plan which review must be

submitted to the court. The Agency for Health Care

Administration must adopt rules for the registration of

qualified evaluators,

the procedure for selecting the evaluators

to conduct the reviews required under this section, and a

reasonable, cost-efficient fee schedule for qualified

evaluators.

Section 36. Subsections (5) and (6) of section 394.492,

Florida Statutes, are

amended to read:

394.492 Definitions.—As used in ss. 394.490-394.497, the

term:

(5) “Child or adolescent who has an emotional disturbance”

means a person under 18 years of age who is diagnosed with a
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mental, emotional, or behavioral disorder of sufficient duration
to meet one of the diagnostic categories specified in the most
recent edition of the Diagnostic and Statistical Manual of the
American Psychiatric Association, but who does not exhibit
behaviors that substantially interfere with or limit his or her
role or ability to function in the family, school, or community.
The emotional disturbance must not be considered to be a
temporary response to a stressful situation. The term does not
include a child or adolescent who meets the criteria for
involuntary services ptaeement under s. 394.467(1).

(6) “Child or adolescent who has a serious emotional
disturbance or mental illness” means a person under 18 years of
age who:

(a) Is diagnosed as having a mental, emotional, or
behavioral disorder that meets one of the diagnostic categories
specified in the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders of the American
Psychiatric Association; and

(b) Exhibits behaviors that substantially interfere with or
limit his or her role or ability to function in the family,
school, or community, which behaviors are not considered to be a

temporary response to a stressful situation.

The term includes a child or adolescent who meets the criteria
for involuntary services plaeement under s. 394.467(1).

Section 37. Paragraphs (a) and (c) of subsection (3) of
section 394.495, Florida Statutes, are amended to read:

394.495 Child and adolescent mental health system of care;

programs and services.—
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(3) Assessments must be performed by:
(a) A professional as defined in s. 394.455(7), (33), (36),

Q4 455 (5 (7 (321 (35 (26 .
or (37) SRS S A S A A A AN T7 EoR 17

20171756

(c) A person who is under the direct supervision of a
qualified professional as defined in s. 394.455(7), (33), (36),

or (37) A E55AS A +—32 35— —36)> or a professional

licensed under chapter 491.

Section 38. Subsection (5) of section 394.496, Florida
Statutes, is amended to read:

394.496 Service planning.—

(5) A professional as defined in s. 394.455(7), (33), (36),

or (37) 394H4555)r+—H+—32+—35)+—ex—+36) or a professional

licensed under chapter 491 must be included among those persons
developing the services plan.

Section 39. Paragraph (b) of subsection (10) of section
394.9082, Florida Statutes, is amended to read:

394.9082 Behavioral health managing entities.—

(10) ACUTE CARE SERVICES UTILIZATION DATABASE.—The
department shall develop, implement, and maintain standards
under which a managing entity shall collect utilization data
from all public receiving facilities situated within its
geographical service area and all detoxification and addictions
receiving facilities under contract with the managing entity. As
used in this subsection, the term “public receiving facility”
means an entity that meets the licensure requirements of, and is
designated by, the department to operate as a public receiving
facility under s. 394.875 and that is operating as a licensed
crisis stabilization unit.

(b) A managing entity shall require providers specified in
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paragraph (a) to submit data, in real time or at least daily, to
the managing entity for:
| 11 P 3 a d- h £ 1 + 3 3
e e e e e b e e A e
cablic v iving faciiity services who gualify as indigent, as

394 4797

1.2= All admissions and discharges of clients receiving
substance abuse services in an addictions receiving facility or
detoxification facility pursuant to parts IV and V of chapter
397 who qualify as indigent.

2.3~ The current active census of total licensed and
utilized beds, the number of beds purchased by the department,
the number of clients qualifying as indigent who occupy any of
those beds, the total number of unoccupied licensed beds,
regardless of funding, and the number in excess of licensed
capacity. Crisis units licensed for both adult and child use
will report as a single unit.

Section 40. Subsection (6) of section 394.9085, Florida
Statutes, 1s amended to read:

394.9085 Behavioral provider liability.—

(6) For purposes of this section, the terms “detoxification
services,” “addictions receiving facility,” and “receiving
facility” have the same meanings as those provided in ss.
397.311(25) (a)4., 397.311(25) (a)l., and 394.455(41) 39445539,
respectively.

Section 41. Paragraph (b) of subsection (1) of section
409.972, Florida Statutes, is amended to read:

409.972 Mandatory and voluntary enrollment.—

(1) The following Medicaid-eligible persons are exempt from

mandatory managed care enrollment required by s. 409.965, and
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may voluntarily choose to participate in the managed medical
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assistance program:

(b) Medicaid recipients residing in residential commitment
facilities operated through the Department of Juvenile Justice
or a treatment facility as defined in s. 394.455(51)
3044554

Section 42. Subsection (7) of section 744.2007, Florida
Statutes, is amended to read:

744.2007 Powers and duties.—

(7) A public guardian may not commit a ward to a treatment
facility, as defined in s. 394.455(51) 394455447, without an
involuntary placement proceeding as provided by law.

Section 43. Paragraph (a) of subsection (2) of section
790.065, Florida Statutes, is amended to read:

790.065 Sale and delivery of firearms.—

(2) Upon receipt of a request for a criminal history record
check, the Department of Law Enforcement shall, during the
licensee’s call or by return call, forthwith:

(a) Review any records available to determine if the
potential buyer or transferee:

1. Has been convicted of a felony and is prohibited from
receipt or possession of a firearm pursuant to s. 790.23;

2. Has been convicted of a misdemeanor crime of domestic
violence, and therefore is prohibited from purchasing a firearm;

3. Has had adjudication of guilt withheld or imposition of
sentence suspended on any felony or misdemeanor crime of
domestic violence unless 3 years have elapsed since probation or
any other conditions set by the court have been fulfilled or

expunction has occurred; or
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3597 4. Has been adjudicated mentally defective or has been 3626| s. 394.463, where each of the following conditions have been
3598 committed to a mental institution by a court or as provided in 3627| met:
3599 sub-sub-subparagraph b. (II), and as a result is prohibited by 3628 (A) An examining physician found that the person is an
3600| state or federal law from purchasing a firearm. 3629| imminent danger to himself or herself or others.
3601 a. As used in this subparagraph, “adjudicated mentally 3630 (B) The examining physician certified that if the person
3602 defective” means a determination by a court that a person, as a 3631 did not agree to voluntary treatment, a petition for involuntary
3603| result of marked subnormal intelligence, or mental illness, 3632| outpatient or inpatient treatment would have been filed under s.
3604 incompetency, condition, or disease, is a danger to himself or 3633 394.463(2) (f)3. 394463421414 ~, or the examining physician
3605| herself or to others or lacks the mental capacity to contract or 3634 certified that a petition was filed and the person subsequently
3606| manage his or her own affairs. The phrase includes a judicial 3635 agreed to voluntary treatment prior to a court hearing on the
3607 finding of incapacity under s. 744.331(6) (a), an acquittal by 3636| petition.
3608 reason of insanity of a person charged with a criminal offense, 3637 (C) Before agreeing to voluntary treatment, the person
3609 and a judicial finding that a criminal defendant is not 3638 received written notice of that finding and certification, and
3610| competent to stand trial. 3639| written notice that as a result of such finding, he or she may
3611 b. As used in this subparagraph, “committed to a mental 3640| be prohibited from purchasing a firearm, and may not be eligible
3612 institution” means: 3641 to apply for or retain a concealed weapon or firearms license
3613 (I) Involuntary commitment, commitment for mental 3642| under s. 790.06 and the person acknowledged such notice in
3614| defectiveness or mental illness, and commitment for substance 3643| writing, in substantially the following form:
3615 abuse. The phrase includes involuntary services inpatient 3644 “I understand that the doctor who examined me believes I am a
3616| praeement as defined in s. 394.467, inveltuntar rEpattent 3645| danger to myself or to others. I understand that if I do not
3617| preecement—as—defined—in—s+—394-4655+ involuntary assessment and 3646| agree to voluntary treatment, a petition will be filed in court
3618 stabilization under s. 397.6818, and involuntary substance abuse 3647 to require me to receive involuntary treatment. I understand
3619| treatment under s. 397.6957, but does not include a person in a 3648| that if that petition is filed, I have the right to contest it.
3620| mental institution for observation or discharged from a mental 3649 In the event a petition has been filed, I understand that I can
3621 institution based upon the initial review by the physician or a 3650| subsequently agree to voluntary treatment prior to a court
3622| wvoluntary admission to a mental institution; or 3651| hearing. I understand that by agreeing to voluntary treatment in
3623 (IT) Notwithstanding sub-sub-subparagraph (I), voluntary 3652| either of these situations, I may be prohibited from buying
3624 admission to a mental institution for outpatient or inpatient 3653 firearms and from applying for or retaining a concealed weapons
3625| treatment of a person who had an involuntary examination under 3654| or firearms license until I apply for and receive relief from
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3655| that restriction under Florida law.” 3684| authority to review the records ex parte and, if the Jjudge or
3656 (D) A judge or a magistrate has, pursuant to sub-sub- 3685| magistrate determines that the record supports the classifying
3657 subparagraph c. (II), reviewed the record of the finding, 3686 of the person as an imminent danger to himself or herself or
3658| certification, notice, and written acknowledgment classifying 3687| others, to order that the record be submitted to the department.
3659 the person as an imminent danger to himself or herself or 3688 If a judge or magistrate orders the submittal of the record to
3660 others, and ordered that such record be submitted to the 3689 the department, the record must be submitted to the department
3661| department. 3690| within 24 hours.
3662 c. In order to check for these conditions, the department 3691 d. A person who has been adjudicated mentally defective or
3663 shall compile and maintain an automated database of persons who 3692 committed to a mental institution, as those terms are defined in
3664 are prohibited from purchasing a firearm based on court records 3693 this paragraph, may petition the court that made the
3665 of adjudications of mental defectiveness or commitments to 3694 adjudication or commitment, or the court that ordered that the
3666| mental institutions. 3695 record be submitted to the department pursuant to sub-sub-
3667 (I) Except as provided in sub-sub-subparagraph (II), clerks 3696 subparagraph c. (II), for relief from the firearm disabilities
3668| of court shall submit these records to the department within 1 3697 imposed by such adjudication or commitment. A copy of the
3669| month after the rendition of the adjudication or commitment. 3698| petition shall be served on the state attorney for the county in
3670| Reports shall be submitted in an automated format. The reports 3699| which the person was adjudicated or committed. The state
3671| must, at a minimum, include the name, along with any known alias 3700 attorney may object to and present evidence relevant to the
3672| or former name, the sex, and the date of birth of the subject. 3701 relief sought by the petition. The hearing on the petition may
3673 (IT) For persons committed to a mental institution pursuant 3702 be open or closed as the petitioner may choose. The petitioner
3674| to sub-sub-subparagraph b. (II), within 24 hours after the 3703| may present evidence and subpoena witnesses to appear at the
3675| person’s agreement to voluntary admission, a record of the 3704| hearing on the petition. The petitioner may confront and cross-
3676 finding, certification, notice, and written acknowledgment must 3705 examine witnesses called by the state attorney. A record of the
3677| be filed by the administrator of the receiving or treatment 3706| hearing shall be made by a certified court reporter or by court-
3678| facility, as defined in s. 394.455, with the clerk of the court 3707| approved electronic means. The court shall make written findings
3679| for the county in which the involuntary examination under s. 3708| of fact and conclusions of law on the issues before it and issue
3680| 394.463 occurred. No fee shall be charged for the filing under 3709| a final order. The court shall grant the relief requested in the
3681| this sub-sub-subparagraph. The clerk must present the records to 3710| petition if the court finds, based on the evidence presented
3682 a judge or magistrate within 24 hours after receipt of the 3711 with respect to the petitioner’s reputation, the petitioner’s
3683| records. A judge or magistrate is required and has the lawful 3712| mental health record and, if applicable, criminal history
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record, the circumstances surrounding the firearm disability,
and any other evidence in the record, that the petitioner will
not be likely to act in a manner that is dangerous to public
safety and that granting the relief would not be contrary to the
public interest. If the final order denies relief, the
petitioner may not petition again for relief from firearm
disabilities until 1 year after the date of the final order. The
petitioner may seek judicial review of a final order denying
relief in the district court of appeal having jurisdiction over
the court that issued the order. The review shall be conducted
de novo. Relief from a firearm disability granted under this
sub-subparagraph has no effect on the loss of civil rights,
including firearm rights, for any reason other than the
particular adjudication of mental defectiveness or commitment to
a mental institution from which relief is granted.

e. Upon receipt of proper notice of relief from firearm
disabilities granted under sub-subparagraph d., the department
shall delete any mental health record of the person granted
relief from the automated database of persons who are prohibited
from purchasing a firearm based on court records of
adjudications of mental defectiveness or commitments to mental
institutions.

f. The department is authorized to disclose data collected
pursuant to this subparagraph to agencies of the Federal
Government and other states for use exclusively in determining
the lawfulness of a firearm sale or transfer. The department is
also authorized to disclose this data to the Department of
Agriculture and Consumer Services for purposes of determining

eligibility for issuance of a concealed weapons or concealed
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firearms license and for determining whether a basis exists for
revoking or suspending a previously issued license pursuant to
s. 790.06(10) . When a potential buyer or transferee appeals a
nonapproval based on these records, the clerks of court and
mental institutions shall, upon request by the department,
provide information to help determine whether the potential
buyer or transferee is the same person as the subject of the
record. Photographs and any other data that could confirm or
negate identity must be made available to the department for
such purposes, notwithstanding any other provision of state law
to the contrary. Any such information that is made confidential
or exempt from disclosure by law shall retain such confidential
or exempt status when transferred to the department.

Section 44. Subsection (1) of section 945.46, Florida
Statutes, is amended to read:

945.46 Initiation of involuntary services ptacement
proceedings with respect to a mentally ill inmate scheduled for
release.—

(1) If an inmate who is receiving mental health treatment
in the department is scheduled for release through expiration of
sentence or any other means, but continues to be mentally ill
and in need of care and treatment, as defined in s. 945.42, the
warden is authorized to initiate procedures for involuntary
services praeement pursuant to s. 394.467, 60 days prior to such
release.

Section 45. This act shall take effect July 1, 2017.

Page 130 of 130

words underlined are additions.




2017 Regular Session

The Florida Senate
COMMITTEE VOTE RECORD

COMMITTEE: Children, Families, and Elder Affairs
ITEM: SB 1756
FINAL ACTION: Favorable with Committee Substitute
MEETING DATE: Monday, April 3, 2017
TIME: 1:30—3:30 p.m.
PLACE: 401 Senate Office Building
4/03/2017 1
Amendment 375730
FINAL VOTE
Yea Nay SENATORS Yea Nay Yea Nay Yea Nay
X Artiles
Broxson
X Campbell
X Stargel
Torres, VICE CHAIR
X Garcia, CHAIR
4 0 RCS -
Yea Nay TOTALS Yea Nay Yea Nay Yea Nay
CODES: FAV=Favorable RCS=Replaced by Committee Substitute TP=Temporarily Postponed WD=Withdrawn

UNF=Unfavorable
-R=Reconsidered

REPORTING INSTRUCTION: Publish
04032017.1549

RE=Replaced by Engrossed Amendment
RS=Replaced by Substitute Amendment

VA=Vote After Roll Call

VC=Vote Change After Roll Call

OO=0ut of Order
AV=Abstain from Voting

S-010 (10/10/09)
Page 1 of 1



	Bill and Amendment List Report
	Expanded Agenda (Long)
	S00200
	CF Bill Analysis 4/4/2017
	256730
	105330
	00200__
	105330
	CF 4/3/2017

	S00414
	CF Bill Analysis 4/4/2017
	379590
	00414c1
	CF 4/3/2017

	S00570
	CF Bill Analysis 4/4/2017
	309382
	00570__
	CF 4/3/2017

	S00634
	CF Bill Analysis 4/3/2017
	00634__
	CF 4/3/2017

	S01260
	CF Bill Analysis 4/3/2017
	01260__
	CF 4/3/2017

	S01680
	CF Bill Analysis 4/4/2017
	635208
	01680__
	CF 4/3/2017

	S01756
	CF Bill Analysis 4/4/2017
	375730
	01756__
	CF 4/3/2017




