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2017 Regular Session

MEETING DATE:
TIME:
PLACE:

MEMBERS:

The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

JUDICIARY
Senator Steube, Chair
Senator Benacquisto, Vice Chair

Tuesday, March 14, 2017
2:00—4:00 p.m.
Toni Jennings Committee Room, 110 Senate Office Building

Senator Steube, Chair; Senator Benacquisto, Vice Chair; Senators Bracy, Flores, Garcia, Gibson,
Mayfield, Powell, and Thurston

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 34
Braynon
(Similar CS/H 6525)

Relief of C.M.H. by the Department of Children and
Families; Providing for the relief of C.M.H.; providing
an appropriation to compensate C.M.H. for injuries
and damages sustained as a result of the negligence
of the Department of Children and Families, formerly
known as the Department of Children and Family
Services; requiring certain funds to be placed into an
irrevocable trust, etc.

SM

Ju 03/14/2017 Fav/CS
AHS

AP

Fav/CS
Yeas 9 Nays O

2 SB 204
Passidomo
(Similar CS/H 377)

Actions Founded on Real Property Improvements;
Specifying when a contract has been completed
between a professional engineer, registered architect,
or licensed contractor and his or her employer, etc.

Ju 03/14/2017 Fav/CS
RI
RC

Fav/CS
Yeas 9 Nays 0

3 CS/SB 172

Children, Families, and Elder

Affairs / Passidomo
(Similar CS/H 399)

Guardianship; Requiring each examining committee
member in a proceeding to determine incapacity to
file his or her report with the clerk of the court within a
specified timeframe after appointment; increasing the
time that a guardian has to file a required annual
guardianship plan with the court if the court does not
require filing on a calendar year basis; eliminating the
requirement that a court must first find that a ward’s
spouse has consented to dissolution of marriage
before the court may authorize a guardian to exercise
specified rights, etc.

CF 02/06/2017 Fav/CS
Ju 03/14/2017 Fav/CS
RC

Fav/CS
Yeas 9 Nays O

03142017.1732

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary

Tuesday, March 14, 2017, 2:00—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

4 CS/SB 398

Regulated Industries / Passidomo

(Similar CS/H 483)

Estoppel Certificates; Revising requirements relating
to the issuance of an estoppel certificate to specified
persons; requiring a condominium, cooperative, or
homeowners’ association to designate a street or e-
mail address on its website for estoppel certificate
requests; prohibiting an association from charging a
preparation and delivery fee or making certain claims
if it fails to deliver an estoppel certificate within certain
timeframes, etc.

RI 02/22/2017 Fav/CS
Ju 03/14/2017 Fav/CS
RC

Fav/CS
Yeas 9 Nays O

5 SB 724
Passidomo
(Similar H 267)

Estates; Revising the circumstances under which the
decedent’s property interest in the protected
homestead is excluded from the elective estate;
providing for the valuation of the decedent’s protected
homestead under certain circumstances; requiring the
payment of interest on any unpaid portion of a
person’s required contribution toward the elective
share with respect to certain property, etc.

Ju 03/14/2017 Fav/CS
Bl
RC

Fav/CS
Yeas 9 Nays 0

6 CS/sB 312
Criminal Justice / Baxley
(Similar H 643)

Eyewitness Identification; Citing this act as the
“Eyewitness Identification Reform Act”; requiring
state, county, municipal, or other law enforcement
agencies that conduct lineups to follow specified
procedures; requiring the Criminal Justice Standards
and Training Commission to create educational
materials and provide training programs on how to
conduct lineups, etc.

CJ 02/21/2017 Fav/CS
JuU 03/14/2017 Favorable
RC

Favorable
Yeas 9 Nays 0

7 SB 436
Baxley
(Identical H 303)

Religious Expression in Public Schools; Citing this act
as the "Florida Student and School Personnel
Religious Liberties Act"; Prohibiting a school district
from discriminating against students, parents, or
school personnel on the basis of religious viewpoints
or expression; prohibiting penalty or reward for a
student’s religious expression in coursework, artwork,
or other specified assignments; requiring a school
district to comply with the federal requirements in Title
VIl of the Civil Rights Act of 1964, etc.

ED 03/06/2017 Favorable
JuU 03/14/2017 Favorable

Favorable
Yeas 5 Nays 4

03142017.1732
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary

Tuesday, March 14, 2017, 2:00—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

8 SR 574
Rader
(Similar HR 281)

United Nations Security Council Resolution 2334;
Opposing United Nations Security Council Resolution
2334 and requesting its repeal or fundamental
alteration, etc.

JU 03/14/2017 Favorable
RC

Favorable
Yeas 6 Nays 2

9 SB 1052
Simmons
(Identical H 677)

Justifiable Use of Force; Specifying that a person who
is attacked or threatened with the use of force in a
dwelling, residence, or vehicle in which the person
has the right to be has no duty to retreat and has the
right to stand his or her ground by using or
threatening to use force upon a reasonable belief of
necessity to prevent imminent death, great bodily
harm, or a forcible felony, etc.

Ju 03/14/2017 Temporarily Postponed
RC

Temporarily Postponed

10 SB 1270
Young
(Similar H 1067, Compare H 497,
S 690)

Compensatory Damages for Injury or Death of a Pet;
Specifying liability for compensatory damages for the
injury or death of a pet, etc.

Ju 03/14/2017 Fav/CS
AG
RC

Fav/CS
Yeas 9 Nays 0

11 SB 1062
Powell
(Similar CS/H 239)

Public Records/Protective Injunction Petitions;
Providing an exemption from public records
requirements for petitions, and the contents thereof,
for certain protective injunctions that are dismissed in
certain circumstances; requiring the removal of
petitions dismissed before, on, or after a specified
date from publicly accessible records; providing for
future legislative review and repeal of the exemption;
providing a statement of public necessity, etc.

Ju 03/14/2017 Favorable
GO
RC

Favorable
Yeas 8 Nays O

12 SB 262
Steube
(Identical H 675)

Health Insurance; Deleting a provision that provides
that health maintenance organizations are not
vicariously liable for certain medical negligence
except under certain circumstances; authorizing
specified persons to bring a civil action against a
health maintenance organization for certain violations;
specifying a health maintenance organization’s
liability for such violations, etc.

BI 02/21/2017 Favorable

Ju 03/07/2017 Temporarily Postponed
Ju 03/14/2017 Temporarily Postponed
RC

Temporarily Postponed

03142017.1732

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary
Tuesday, March 14, 2017, 2:00—4:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

13 CS/SB 80
Community Affairs / Steube
(Compare H 163, S 246)

Public Records; Requiring a complainant to timely
provide written notice of a public records request in
order to be entitled to the reasonable costs of
enforcement, including attorney fees, in certain civil
actions for enforcement of ch. 119, F.S.; specifying
factors for a court to consider in determining whether
an agency unlawfully refused to permit a public record
to be inspected or copied, etc.

GO 02/07/2017 Favorable
CA 03/06/2017 Fav/CS
JU 03/14/2017 Fav/CS

Fav/CS
Yeas 8 Nays 0

Other Related Meeting Documents
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THE FLORIDA SENATE
SPECIAL MASTER ON CLAIM BILLS

Location
302 Senate Office Building

Mailing Address
404 South Monroe Street
Tallahassee, Florida 32399-1100
(850) 487-5237

DATE COMM ACTION
1/31/17 SM Favorable
3/15/17 Ju Fav/CS
AHS

AP

January 31, 2017

The Honorable Joe Negron
President, The Florida Senate
Suite 409, The Capitol
Tallahassee, Florida 32399-1100

Re: CS/SB 34 — Judiciary Committee and Senator Oscar Braynon
HB 6525 — Representative J.W. Grant
Relief of C.M.H.

SPECIAL MASTER’S FINAL REPORT

THIS IS AN UNCONTESTED CLAIM FOR $5,000,000
PREDICATED ON THE ENTRY OF A JURY AWARD IN
FAVOR OF CHRISTOPHER HANN AND THERESA HANN,
INDIVIDUALLY, AND AS NAUTRAL GUARDIANS OF
C.M.H., A MINOR CHILD, DUE TO THE NEGLIGENCE OF
THE DEPARTMENT OF CHILDREN AND FAMILIES.

FINDINGS OF FACT: The Department of Children and Families, placed J.W., a 10
year old foster child with a history of violence and sexual
assaults against younger children, in the home of Christopher
and Theresa Hann. The Hanns had young children of their
own, and because the Hanns were not trained to handle a
child with J.W.’s propensity for violence, the department
should not have placed J.W. in the Hann’s home. Making
matters worse, the department concealed J.W.’s violent past
from the Hanns when it had a duty to disclose it. Ultimately,
the department’s placement of J.W. in the Hann’s home led to
the emotional, physical, and sexual abuse of C.M.H., the
Hann’s 8 year old son, by J.W.
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The Department of Children and Families knew of J.W.’s
propensity for violence toward other children.

J.W. was born January 23, 1992, in Florida, to a teenage
mother who had a history of mental iliness and homelessness.
She did not receive prenatal care and attempted suicide
during the third month of her pregnancy by inhaling butane.
J.W.s mother was living in a shelter for homeless and
runaway youth at his birth. J.W.’s biological father had a
history of drug abuse and played no major role in his life.

J.W. lived with his mother until the age of 4. During this time,
he was subjected to extreme neglect, cruelty, and physical
and sexual abuse by his mother, her boyfriends, and her
extended family members. J.W., at age 1, was subjected to
sexual abuse for approximately 2-3 years by males visiting his
mother. He was severely beaten at age 2 while in the care of
his mother’s boyfriend.

As a result of his repeated abuse and neglect, J.W. began to
exhibit symptoms of post-traumatic stress disorder. Due to
aggressive behaviors, he was dismissed from two daycare
centers. At age 3, he attempted suicide. He was subsequently
diagnosed as having attention deficit hyperactivity disorder
with psychotic behavior and suicidal tendencies and treated
with anti-psychotic medication.

J.W. was returned to his mother’s care at age 5. He was
severely psychotic and began setting fires. In June 1997, J.W.
was admitted to the Columbia Hospital Inpatient Psychiatric
Program for a week due to self-mutilation, violent behavior,
homicidal ideation, auditory hallucinations, and multiple
suicide attempts. J.W. would continue receiving intensive
outpatient psychiatric treatment for 7 months following his
initial hospitalization.

After receiving a report that J.W. was again sexually molested
by another of his mother's male friends, the department
placed J.W. back into foster care where he resided on and off
for approximately 5 years. He was involuntarily hospitalized at
least two more times by age 9. One hospitalization was due
to aggressive behavior, an attempt to stab his uncle and his
babysitter with a knife. Later he was hospitalized for planning
to bring a gun and knife to school to kill a teacher and himself.
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In 2002, J.W. was living with his mother who had married
several years earlier and had given birth to a daughter with
her new husband. The department and the family entered into
a voluntary case plan to address continuing allegations of
abuse, neglect, and domestic violence in the home. During
this time, J.W. began to exhibit sexually aggressive behavior
towards other children. Multiple reports indicated that J.W.
performed anal penetration on a neighborhood girl. He also
continued to display severe psychotic behavior. On one
occasion he attempted to cut his stepfather’s throat while he
slept.

On June 14, 2002, DCF family services counselor, Suzy
Parchment, referred J.W. to Camelot Community Care, a DCF
provider of child welfare and behavioral health services, for
intensive therapeutic in-home services. Realizing the severity
of J.W.’s behavior, in a communication with Camelot on June
24, Ms. Parchment noted that J.W. needed to be in a
residential treatment facility as soon as possible.

As an emergency, temporary solution and noting that J.W.
was a danger in the home, Camelot accepted the referral to
provide mental health services to J.W. in his natural home
while the department sought residential placement. Camelot
noted on its admission form that J.W. was a sexual predator
and engaged in sexually inappropriate behavior. It was also
noted that J.W. suffered from non-specified psychosis, major
depression with psychotic features, adjustment disorder and
attention deficit hyperactivity disorder. The in-home counselor
assigned to J.W.’s case did not have experience with sexual
trauma, and Camelot’s initial treatment plan did not include
any specific goals or specialized treatment for sexual abuse.

J.W.’s mother informed Camelot and the department that J.W.
was giving his 3 year old sister hickies, bouncing her on his
lap in a sexual manner, and having her fondle his genitals.
Camelot performed a child safety determination and found
that based on J.W.’s history, a sibling was likely to be in
immediate danger of moderate to severe harm if J.W. was not
supervised. Camelot recommended that J.W.s parents
separate him from his younger sister at night and closely
watch him when he interacts with his sister.

On or about August 2002, the department removed J.W. and
his younger sister from their mother's care after she
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abandoned them at a friend’s house. J.W. was sheltered in
the home of a family friend, Luz Cruz, a non-relative
placement while his younger half-sister was placed with family
members.

J.W. underwent a Comprehensive Behavioral Health
Assessment on August 30, 2002, at the request of DCF. The
assessment concluded that JW. “should not have
unsupervised access to [his younger sister], or to any
younger, or smaller children wherever he resides.” The
Assessment also states: “J.W.’s caregiver must be
informed about these issues and must be able to
demonstrate that they can provide adequate levels of
supervision in order to prevent further victimization.
These issues should be strongly considered in terms of
making decisions about both temporary and long term
care and supervision of J.W.”

Based upon the findings and recommendations in the
Assessment, J.W. was referred to Father Flanagan’s Boys’
Home d/b/s Girls and Boys Town, a DCF service provider, for
case management services.

The Department of Children and Families knew that J.W.,
should not have been placed in a home with younger
children.

Ms. Parchment removed J.W. from the Cruz home on
September 6, 2002, due to allegations of sexual abuse by a
member of the Cruz family; however, she did not report the
abuse allegation as required by Florida law. It was also on
September 6, 2002, that J.W. was placed with the Hanns.

Mr. and Mrs. Hann were former neighbors of J.W. and his
natural family. The Hanns lived with their two children, a
daughter, age 16, and a son, C.M.H., age 8. They were not
licensed or trained foster parents. In the past, J.W. had often
sought shelter in the Hann home when left alone by his
mother. Theresa Hann had offered to care for J.W. and his
mother lobbied Camelot and the department to have J.W.
placed with the Hann family instead of Luz Cruz.

Ms. Parchment recalled her first impressions of the Hann
family were of nice people who maintained a very organized
and clean home. She believed Theresa Hann’s main purpose
was to care for JW. and that she had no ulterior motives.
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However, despite the willingness of the Hanns to care for
J.W., the removal of J.W. from the Cruz home and placement
in the Hann home violated DCF rules.

Under the department’s rules, it is required to obtain prior
court approval for all non-relative placements. This
requirement eliminates non-relative placements for use in lieu
of emergency shelter care. Ms. Parchment did not obtain the
required court approval prior to placing J.W. in the Hann
home. She also failed to notify the department’s legal team,
who is responsible for court filings, of the allegation of sexual
abuse of J.W. in the Cruz home or his subsequent placement
in the Hann home for two months.

Additionally, the placement directly conflicted with previous
recommendations by department providers regarding
placement for J.W. due to his sexually aggressive behaviors.
J.W. was placed in a home with an 8 year old child even
though 2 months earlier Camelot had warned that a sibling
would be in danger in a home with J.W. One week prior to the
placement, St. Mary’s Medical Center had recommended that
J.W. not have unsupervised access to younger children. The
Hanns were not provided any information about J.W.'s
ongoing inappropriate behavior with younger children and the
Hanns allowed J.W. to share a bedroom with their son, C.M.H.
Department rules expressly prohibit placing a sexually
aggressive child in a bedroom with another child. Ms.
Parchment knew of the planned sleeping arrangements prior
to placing J.W. in the Hann home but did not tell them that the
arrangement was prohibited under the department’s rules.

The Department of Children and Families failed to inform
the Hanns of J.W.’s background.

Christopher Hann specifically requested information about
J.W., but the department failed to provide any information
regarding J.W.’s troubled history of child-on-child sexual
abuse or on his background generally. Florida law requires
DCF to share psychological, psychiatric and behavioral
histories, comprehensive behavioral assessments and other
social assessments found in the child’s resource record with
caregivers. The department acknowledged during litigation
that no evidence of a child resource record for J.W. was found.
Additionally, for the purpose of preventing the reoccurrence of
child-on-child sexual abuse, the department must provide
caregivers of sexual abuse victims and aggressors with
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written, complete, and detailed information and strategies
related to such children, including the date of the sexual abuse
incident(s), type of abuse, type of treatment received, and
outcome of the treatment in order to “provide a safe living
environment for all the children living in the home.”

Not only did the department fail to comply with its own
requirements, Ms. Parchment told Mr. Hann that she was not
allowed to give him such information about J.W. because the
placement was temporary. Nevertheless, J.W. remained in
the Hann home for approximately 3 years during which his
behavioral problems continued and quickly escalated.

The Department of Children and Families knew it should
have removed J.W. from the Hann home as his violent
behaviors increased.

Within a few weeks after J.W.’s placement in the Hann home,
Mrs. Hann reported to Camelot that J.W. was playing with
matches in the presence of C.M.H.; exhibited extreme anger
and hostility towards C.M.H., including yelling, screaming
“shut up” at the smallest aggravation or noise, and kicking
C.M.H. Among J.W.s behavioral problems, he stabbed
himself with a straightened paper clip after being grounded for
leaving the neighborhood without permission; threatened to
jump out of a window after it was discovered he stole a roll of
felt from school; and attacked Ms. Hann, biting and scratching
her when she grounded him for cursing.

Camelot recommended to Ms. Parchment that the Hanns
place a one way monitor in the bedroom shared by J.W. and
C.M.H. While Ms. Parchment agreed to pass the
recommendation on to the Hanns, there is no evidence that
the information was shared or that the Hanns ever obtained
the monitor.

J.W.’s behavior further deteriorated and on October 24, 2002,
after a physical altercation with C.M.H., he pulled a knife on
the younger child but was stopped from further assaulting him
by Mr. Hann. Camelot was immediately informed of the
incident by Mr. Hann, and J.W. was again involuntarily
committed into Columbia Hospital for a mental health
assessment. Camelot’s notes indicate Ms. Parchment was
informed of J.W.’s escalating behavior in the Hann home. Ms.
Parchment later acknowledged that at this point she should
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have considered removing J.W. from the Hann home due to
the danger he posed to himself, the Hanns and their son.

A week after the mental health assessment was performed,
J.W. sexually assaulted a 4 year old girl who was visiting the
Hann home. The children were watching a movie when J.W.
exposed his genitals and began “humping” the young girl. Ms.
Hann reported the incident to DCF. During the course of the
investigation, the department learned the children were not
under the direct supervision of any adult at the time of the
incident — a failure that DCF providers warned would lead to
harm of other children when left alone with J.W. Again, DCF
was required to give immediate consideration to the safety of
C.M.H. Despite, the inability of the Hanns, who both worked
outside the home, to adequately supervise J.W. and his
continuing access to young children, DCF did not remove J.W.
from the Hann home.

Camelot began pressuring Ms. Parchment to schedule a
psychosexual evaluation of J.W. which she was required to
do months earlier pursuant to DCF’s operating procedures.
The evaluation had in fact been requested by Camelot when
J.W. was placed with the Hanns and again just 2 days before
he sexually assaulted the 4 year old girl visiting the Hann
home. Camelot’s notes indicate that it told Ms. Parchment that
“[J.W.] needed specific sexual counseling by a specialist in
this area.” Ms. Parchment took no action so Camelot advised
Mr. Hann that a new safety plan would be implemented which
prohibited JW. and C.M.H. from sharing a bedroom and
requiring J.W. to be under close adult supervision when other
children were present. Such recommendations had already
been a complete failure at preventing J.W. from perpetuating
sexual abuse on other children. Further, still without
knowledge of J.W.’s extensive history of sexual abuse as a
victim and aggressor, Mr. Hann informed Camelot that the
family disagreed with and would not follow the safety plan.

The Department of Children and Families ignored
repeated warnings from its service providers.

Beginning in November 2002, Girls and Boys Town began
providing services to J.W. in conjunction with Camelot. The
assessment of J.W.’s case and his current behaviors, which
was performed by Girls and Boys Town, found that despite his
escalating violence and suicidal and sexually aggressive
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actions, no additional interventions or therapies had been put
in place.

Camelot again requested a psychosexual evaluation of J.W.
on November 6, 2002.

Additionally, in November 2002, C.M.H. began to exhibit
behavioral problems which Camelot directly attributed to J.W.
being in the home. C.M.H.’s grade dropped. In one school
year he went from being an “A”, “B”, or “C” student to failing
grades and was ultimately retained in the fourth grade.

In December 2002, the Hanns, overwhelmed with the number
of providers involved in J.W.’s care and the disruption to their
family, canceled the services of Camelot. Camelot
recommended in its discharge form, signed by Ms.
Parchment, that J.W. be placed in a residential treatment
facility; however, DCF did not initiate a change in placement.

In June 2003, J.W. began expressing sexually inappropriate
behavior towards C.M.H., asking him if he wanted to “see
what sperm looks like” before masturbating to completion in
front of him and attempting to hand him the semen. Due to
this new escalation of J.W.’s behavior now directed at C.M.H.,
the department finally secured the psychosexual evaluation of
J.W. but still did not remove him from the Hann home.

The department received the results of the psychosexual
evaluation of J.W. performed by The Chrysalis Center on
September 18, 2003. The Center found that J.W. “fit the profile
of a sexually aggressive child due to the fact that he continues
to engage in extensive sexual behaviors with children younger
than himself.” Further, it was found that J.W. “[presented] a
risk of potentially becoming increasing more aggressive” and
“continuing sexually inappropriate behaviors.” The Center
warned that J.W. “may seek out victims who are children and
coerce them to engage in sexual activity.” And again the
Center recommended specific counseling for JW. and
appropriate training for his caregivers, the Hanns.

Finally, in October 2003, the Hanns requested J.W. be placed
in a therapeutic treatment facility as they did not feel equipped
to provide him with services and interventions he needed.
Therapeutic placement was authorized for J.W. and he was
referred to Alternate Family Care in Jupiter, Florida. The
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Hanns were told that if J.W. was removed from their home
they would not be permitted visitation privileges with him at
the facility. The Hanns did not want to be the next in a series
of parental figures that abandoned J.W. so they ultimately
made the decision to maintain him in their home with a request
for additional services to treat his ongoing issues. At this time
the Hanns begin training to become therapeutic foster
parents.

C.M.H.’s problems due to J.W.s presence in the home
continued at school. Beginning in late 2003 to early 2004,
C.M.H. began to act out and have more conflicts in school. He
received a student discipline referral for ongoing behavioral
problems in the classroom. Additionally, in early 2004 he
began gaining weight and would subsequently gain about 40
pounds over the next two years.

The Department of Children and Families failed to remove
a dangerous child it had placed in the Hann home when
requested by the Hanns.

Mrs. Hann was diagnosed with terminal cancer on March 3,
2004. As a result, Mr. Hann contacted DCF within 48 hours of
the diagnosis and requested the process of having J.W.’s
placement with them as “long-term non-relative care” be
stopped and asked that J.W. be placed elsewhere. Ms.
Parchment visited the Hann home within 24 hours after the
request and advised the family that “we’ll get on it.”

Nothing was done and contrary to the express request and
wishes of the Hanns and without their knowledge, DCF had
the Hanns declared as “long term non-relative caregivers” of
J.W. The department subsequently closed the dependency
case, leaving J.W. him the care of the Hanns.

The Department of Children and Family Services
withdrew support for the Hann family when it was needed
most.

The Hanns were not part of the foster care system so when
DCF closed its dependency case, the Hann family lost
approximately 50 percent of their services and counseling.
Father Flanagan’s suspended services to J.W. and the Hann
family in April 2004. The Hanns would later directly attribute
the resurgence in J.W.’s inappropriate sexual behavior to the
loss of counseling services.
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With almost no support from DCF, the Hanns grew more
desperate as they tried to deal with Mrs. Hann’s iliness and
J.W.’s escalating behavior.

C.M.H.’s troubles also continued. An April 2005 treatment
plan from St. Mary’s Child Development Center’s Children’s
Provider Network noted that he began to have nightmares and
was easily frustrated. The report also noted that his mother’s
diagnosis of terminal cancer and intensive chemotherapy
treatments were contributing to C.M.H.s increasing
separation anxiety and grief issues. He was diagnosed with
post-traumatic stress disorder.

In April 2005, Mr. Hann wrote DCF and the juvenile judge
requesting help in placing J.W. in a residential placement.
There was no response to his request, and J.W. remained in
the Hann home.

A report from Child & Family Connections, the lead agency for
community-based care in Palm Beach County, dated June 16,
2005, provided a description of J.W.'s personality and
behavior, the high risk of sexual behavior problems and
increasing aggression, his excessive masturbation, seeking
out younger children, lies, and refusal to take responsibility for
his actions. The reported stated that the Hanns “[had] been
told that it is not a matter of will J.W. perpetrate on their son
again, but a matter of when the perpetration would occur.
[J.W. was] in need of a more restrictive setting with intensive
services specializing in sexual specific treatment.” The report
also noted that J.W.’s previous therapist, current therapist,
and a psychosexual evaluation all recommended a full-time
group home facility specializing in sexual specific treatment.
The report concluded that J.W.’s condition was “so severe and
the situation so urgent that treatment [could not] be safely
attempted in the community.”

Predictably, the numerous failures of the Department and
its Family Services resulted in the sexual assault of
another child.

On June 29, 2005, after a physical altercation between J.W.
and Mrs. Hann, C.M.H., then 10 years old, told his parents
that 2 years prior, J.W. had forced him to engage in oral sex
while the boys were at a sleepover at this cousin’s house. Mr.
Hann called Girls & Boys Town and demanded that J.W. be
removed from the home immediately. Later that same day, the
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CLAIMANT'S POSITION:

RESPONDENT’'S POSITION:

department finally removed J.W. from the Hann home, and he
was taken to an emergency shelter until a placement could be
determined.

The court entered an order on August 11, 2005, authorizing
the placement of J.W. into a residential treatment center. The
court found that although a previous court order authorized
placement in a specialized therapeutic group home, due to
another incident that occurred while in emergency shelter,
J.W. required a higher level of care.

Theresa Hann passed away the next year shortly after
initiating litigation against DCF and its providers.

The lawsuit was filed against the department, Camelot
Community Care, Inc., Elaine Beckwith, Chrysalis Center, and
Father Flanagan’s Boys’ Home d/b/a Girls and Boys Town of
South Florida. The suit alleged the defendants were negligent
and directly liable for the injuries suffered by C.M.H. as a
result of the sexual abuse due to:

1. The initial placement of J.W. in the Hann home;

2. The failure of DCF to follow its own rules and operating
procedures to provide the necessary treatment and
services for JW.;

3. The failure of DCF to provide the required information
to the Hanns regarding J.W.’s history of sexual abuse
and sexual aggressiveness, including the failure to
formulate a safety plan for J.W. and all the children
residing in the Hann home,;

4. The failure of DCF to maintain the safety of J.W. and
any children residing in the placement;

5. The failure of the DCF employee to report the
allegations of sexual abuse of J.W. as mandated by s.
39.201, F.S.; and

DCF moving forward with having the court declare the Hanns
“long-term non-relative caregivers,” closing the case file, and
leaving J.W. in the custody of the Hanns without notice to
them and despite their request to stop the process.

The Department of Children and Families defended the
lawsuit. On November 18, 2013, after a 4-week jury trial, a
judgment was entered in the amount of $10,000,000. DCF
was found to be 50 percent liable ($5,000,000) and Mr. and
Mrs. Hann were found to be 50 percent liable ($5,000,000).
The jury attributed no liability to the remaining defendants.
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CONCLUSIONS OF LAW:

Every claim bill must be based on facts sufficient to meet the
preponderance of evidence standard. With respect to this
claim bill, which is based on a negligence claim, the claimant
proved that the state had a duty to the claimant, the state
breached that duty, and that the breach caused the claimant’s
damages.

Duty

The Department of Children and Families had a duty pursuant
to exercise reasonable care when placing a child involved in
child-on-child sexual abuse or sexual assault in substitute
care; to provide caregivers of children with sexual aggression
and sexual abuse with written, detailed and complete
information of the child’s history; to establish appropriate
safeguards and strategies to protect all children living in the
foster or temporary care; to ensure the foster family is properly
trained and equipped to meet the serious needs of the foster
child; and to exercise reasonable care under the
circumstances.

Breach

A preponderance of the evidence establishes that DCF
breached its duties by failing to follow its governing statutes,
rules, and internal operating procedures by:

e Placing J.W., a known sexually aggressive, severely
emotionally disturbed, and dangerous child in the Hann
home without legal authority and in direct conflict with
recommendations of DCF service providers that J.W.
not have access to young children;

e Failing to ensure that Mr. and Mrs. Hann were duly
licensed and trained as required by department rule,
making them capable of safely caring for a child with
J.W.’s extensive needs;

e Failing to fully and completely inform the Hanns of
J.W.’s history, and the risk and danger he posed to
C.M.H. as required by department rule; and

e Failing to remove J.W. from the Hann home when it
became clear that the placement was inappropriate
and dangerous to the Hanns and C.M.H. particularly.

Causation
The sexual, physical and emotional abuse suffered by C.M.H.
was the direct and proximate result of DCF’s failure to fulfill its
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duties regarding the foster placement of a known sexually
aggressive child.

Damages

At the conclusion of a 2-week trial, the jury found DCF and Mr.
and Mrs. Hann each 50 percent responsible for the
negligence that resulted in the injuries suffered by C.M.H. The
jury awarded C.M.H. $6 million for past pain and suffering,
$3.5 million for future pain and suffering, $250,000.00 for
future treatment and services and $250,000.00 for future loss
of earning capacity for a total award of $10 million. The
department and Mr. and Mrs. Hann were each responsible for
$5 million. The jury did not assess any liability for negligence
against the remaining 6 defendants.

C.M.H. was initially diagnosed with post-traumatic stress
disorder in 2005. Thomas N. Dikel, Ph.D., reaffirmed the
diagnosis in 2010, finding that C.M.H.’s severe PTSD was
cause by his “experiences of child-on-child sexual abuse,
exacerbated and magnified by his mother’s diagnosis of stage
4, metastatic colon cancer.”

He was re-evaluated by Dr. Stephen Alexander in October
2014. Dr. Alexander found C.M.H. to continue to suffer from
PTSD and major depression, but had become even more
dysfunctional since his initial evaluation due to lack of
services. Dr. Alexander attributed the majority of C.M.H.’s
psychological trauma to this mother’s illness and death;
however, he did note that due to J.W.’s presence in the home
during her illness, the two events have become inextricably
intertwined in this psyche.

Comprehensive Rehabilitation Consultants, Inc., created a life
plan for C.M.H. to determine the funds necessary to provide
the support needed by C.M.H. as a direct consequence of the
sexual abuse he experienced. It was determined the cost for
medical, psycho-therapies, educational and support services
as well as ancillary services of transportation, housing and
personal items would be $2.23 million over C.M.H.’s life.

As a result of the judgment entered by the court against DCF,
the state paid $100,000 (the maximum allowed under the
state’s sovereign immunity waiver) with the remaining $4.9
million to be paid if this claim bill is passed by the Legislature
and signed into law by the Governor.



SPECIAL MASTER'S FINAL REPORT — CS/SB 34

January 31, 2017
Page 14

COLLATERAL SOURCES OF

RECOVERY:

ATTORNEYS FEES:

RECOMMENDATIONS:

Father Flanagan’s Boys’ Home d/b/a Girls and Boys Town of
South Florida (Father Flanagan) was a named defendant in
the lawsuit. Father Flanagan executed a settlement
agreement with Claimants on July 30, 2013, in the amount of
$340,000. However, in October 2013, the jury found that
Father Flanagan was not negligent for any loss, injury or
damage to C.M.H.

Claimant’'s attorneys have acknowledged in writing that
nothing in excess of 25 percent of the gross recovery will be
withheld or paid as attorneys’ fees.

The negligence of the department and the Hanns were the
legal proximate cause of the damages suffered by C.M.H.
However, The jury award of $9.5 million for non-economic
damages or pain and suffering is not supported by the weight
of the evidence. According to Dr. Alexander’s October 2014
report, C.M.H. continues to suffer from PTSD but attributes a
majority of C.M.H.’s psychological trauma to the illness and
death of his mother. The department should not be held
financially liable for C.M.H.’s psychological trauma that
occurred due to the illness and death of his mother.

Damages awarded by the jury in the amount of $500,000 for
future treatment and services and lost wages due to the
sexual abuse are reasonable under the circumstances and
are fully supported by the weight of the evidence. C.M.H.
requires intensive and long-term psychotherapy, psychiatric
evaluation and treatment and possible psychotropic
mediations to assist him in dealing with his PTSD.

It should be noted that since receiving the settlement from
Father Flanagan’s in 2013, C.M.H. has only sought
psychiatric treatment one time.

Accordingly, | recommend that SB 58 be reported
FAVORABLY, with the amount to be paid amended to $2.5
million. The jury awarded $9.5 million ($4.75 million assessed
to DCF) for past and future pain and suffering. Based on a
lack of objective evidence in the record, a 50 percent
reduction of DCF’s obligation or $2.375 million may be a more
appropriate amount to be paid for the non-economic
damages. A corresponding reduction of 50 percent of DCF’s
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share of the economic damages ($125,000) would be
appropriate.

| further recommend that the funds be paid into a trust
established for C.M.H. in equal installments over 10 years to
pay for expenses related to education, psycho-therapies and
living expenses. Any funds remaining in the trust after 10
years should be distributed in full to C.M.H.

Respectfully submitted,

Barbara M. Crosier
Senate Special Master

cc. Secretary of the Senate

CS by Judiciary:
The committee substitute, in conformity with a recent opinion of the Florida Supreme Court,

does not include limits on the amount of lobbying fees that may be paid from the proceeds of
the bill.
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The Committee on Judiciary (Braynon) recommended the following:
Senate Amendment (with title amendment)
Delete line 105

and insert:

The total amount of attorney fees relating to

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Delete line 9
and insert:

fees; providing an effective date.
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Appropriations

Appropriaticns Subcomittes on the Environment
and Nalural Resources
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Ethics and Elections
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Rules

JOINT COMMITTEE:
Joini Legislative Budget Commission

SENATOR OSCAR BRAYNON I

Democratic Leader
35th District

February 9, 2017

Senator Greg Steube, Chair
Judiciary Committee,

326 Senate Office Building
404 South Monroe Street
Tallahassee, FL 32399-1100

Dear Chair Steube:

This letter is to request that Senate Bill SB 34, relating to Relief of C.M.H. by the Department of
Children and Families be placed on the agenda of the next scheduled meeting of the committee.

SB 34 refers to, Relief of C.M.H. by the Department of Children and Families; Providing for the
relief of C.M H.; providing an appropriation fo compensate C.M.IH. for injuries and damages
sustained as a result of the negligence of the Department of Children and Families, formerly
known as the Department of Children and Family Services; requiring certain funds to be placed
into an irrevocable irust, etc. CLAIM WITH APPROPRIATION: 85,076,543.00

Thank you for consideration of this request.

Sincerely,

iritto >

Senator Braynon
District 35

CC: Tom Cibula, Staff Director
Joyce Butler, Committee Administrative Assistant- Room 515K

REPLY TO:
O 606 NW 183rd Street, Miami Gardens, Florida 33169 (305) 654-7150 FAX: (305) 654-7152
0 200 Senate Office Building, 404 Scuth Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5035

Senate's Website: www.flsenale.gov

JOE NEGRON ANITERE FLORES
President of the Senate President Pro Tempore
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 204

INTRODUCER: Judiciary Committee and Senator Passidomo

SUBJECT: Actions Founded on Real Property Improvements
DATE: March 15, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cibula Cibula JU Fav/CS
2. RI
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

SB 204 clarifies when the completion of a construction contract occurs. This date, in some cases,
determines when the 4-or 10-year limitations periods begin for bringing a lawsuit for a
construction defect or latent construction defect.

Under existing law, the start date of the limitations periods begin when both parties to a
construction contract complete their obligations. Under the bill, the limitations periods begin at
the later of the date of final performance of all the contracted services or the date that final
payment for those services is due.

Il. Present Situation:

The Florida Statutes establish a number of different time periods in which a person must file a
lawsuit or is precluded from doing so. Some of these time periods are governed by a statute of
limitations, which precludes a person from filing a lawsuit after a specified time period after the
cause of action otherwise accrues.! A cause of action typically accrues when a person sustains an
injury or incurs damages.

! See Kush v. Lloyd, 616 So. 2d 415, 17-19 (Fla. 1992) (“A statute of limitation runs from the date the cause of action arises;
that is, the date on which the final element (ordinarily, damages, but it may also be knowledge or notice) essential to the
existence of a cause of action occurs.” (citing Carr v. Broward County, 505 So. 2d 568, 70 (Fla. 4th DCA 1987)).
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Other time periods for filing a lawsuit are governed by a statute of repose, which precludes the
filing of a lawsuit after a specified time after the occurrence of an event.? The purpose for
statutes of repose is to prevent a person from being subject to liability in perpetuity in a manner
that is supportive of another public policy choice.®

Many of the statutes of repose, including a statute of repose for actions alleging a construction
defect or latent construction defect, are set forth in s. 95.11, F.S. The statute provides a 4 year
statute of repose for actions alleging a construction defect. A 10 year statute of repose is
provided for actions alleging a latent construction defect. A latent defect is generally considered
to be a hidden or concealed defect that is not discoverable by a reasonable and customary
inspection, and of which the owner has no knowledge.*

In a 2015 opinion of the Fifth District Court of Appeal in Cypress Fairway Condominium
Association v. Bergeron Construction Company, the court determined when the 10-year
limitations period, or statute of repose, for a lawsuit alleging a latent construction defect begins.®
The statute construed by the court, s. 95.11(3)(c), F.S., provides that the statute of repose for an
action alleging a construction defect begins to run on the later of several events including the
“date of completion . . . of the contract.”

The construction company argued that the statute of repose began to run on January 31, 2001,
when the Final Application for Payment was made.® By that date, the construction required by
the contract had been completed. The Association argued that the contract was not completed
until 3 days later, on February 2, 2001, when the final payment under the contract was made.’
This 3-day difference would determine whether the association could proceed with its $15
million lawsuit, which was filed 10 years after the final payment on February 2, 2011.2

The court found that the contract was not completed until the final payment was made under the
contract. In explaining the reason for its decision, the court stated:

Completion of the contract means completion of performance by both sides of the
contract, not merely performance by the contractor. Had the legislature intended
the statute to run from the time the contractor completed performance, it could

2 See Kush, 616 So. 2d at 19. (“The period of time established by a statute of repose commences to run from the date of an
event specified in the statute, such as delivery of goods, closing on a real estate sale or the performance of a surgical
operation. At the end of the time period the cause of action ceases to exist.” (citing Carr v. Broward County, 505 So. 2d 568,
70 (Fla. 4th DCA 1987)).

3 See Carr v. Broward County, 541 So. 2d 92, 95 (Fla. 1989). In Carr, the Supreme Court recognized the balancing of public
interests that take place when the Legislature enacts a statute of repose. Specifically, the Carr opinion stated, “The
legislature, in enacting this statute of repose, reasonably decided that perpetual liability places an undue burden on
manufacturers, and it decided that twelve years from the date of sale is a reasonable time for exposure to liability for
manufacturing of a product.” Id. at 95 (quoting Pullum v. Cincinnati, Inc., 476 So. 2d 657, 59 (Fla. 1985)). See also Damiano
v. McDaniel, 689 So. 2d 1059, 61 (Fla. 1997) (stating that in a statute of repose governing medical malpractice actions, “the
legislature attempted to balance the rights of injured persons against the exposure of health care providers to liability for
endless periods of time.”).

4 Alexander v. Suncoast Builders, 837 So. 2d 1056, 58 (Fla. 3d DCA 2002).

5 Cypress Fairway Condo. v. Bergeron Constr. Co., 164 So. 2d 706 (Fla. 5th DCA 2015).

61d. at 707.

"1d.

81d. at 708.
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have simply so stated. It is not our function to alter plain and unambiguous
language under the guise of interpreting a statute.®

Effect of Proposed Changes:

The limitations period or statute of repose for bringing an action alleging a construction defect or
latent construction defect is specified in existing s. 95.11(3)(c), F.S. These 4-year and 10-year
time periods begin to run from “the date of completion . . . of the contract between the
professional engineer, registered architect, or licensed contractor and his or her employer,
whichever date is latest.”

The bill clarifies when a construction contract is complete and causes the limitations periods to
begin. Specifically, the applicable 4-year statute of repose for construction defects and 10-year
statute of repose for latent construction defects begins on the “later of the date of final
performance of all the contracted services or the date that final payment for such services
becomes due.” As a result, the duration of a contractor’s liability will not be affected by the
timing of a customer’s payments under the construction contract.

The bill takes effect July 1, 2017.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill provides more certainty in defining the duration of a contractor’s liability for a
construction defect. As a result, there may be less incentive to litigate whether the statute
of repose bars particular construction defect lawsuits.
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VI.

VII.

VIII.

C.

Government Sector Impact:

The Office of the State Courts Administrator anticipates that the bill may result in a small
reduction in judicial workload by limiting the number of disputed matters before the
courts.1?

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 95.11, Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on March 14, 2017:

The underlying bill defined the date of the completion of a construction contract as the
date on which construction activities were completed, not including construction work to
correct deficiencies. The committee substitute provides that the completion of a
construction contract occurs on the later of the completion of construction activities or
the date the final payment under the contract becomes due.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

10 Office of the State Courts Administrator, 2017 Judicial Impact Statement for SB 204 (Jan. 24, 2017).
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/15/2017

The Committee on Judiciary (Passidomo) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (c) of subsection (3) of section
95.11, Florida Statutes, 1s amended to read:

95.11 Limitations other than for the recovery of real
property.—Actions other than for recovery of real property shall
be commenced as follows:

(3) WITHIN FOUR YEARS.—

Page 1 of 3
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(c) An action founded on the design, planning, or
construction of an improvement to real property, with the time
running from the date of actual possession by the owner, the
date of the issuance of a certificate of occupancy, the date of
abandonment of construction if not completed, or the date of
completion or termination of the contract between the
professional engineer, registered architect, or licensed
contractor and his or her employer, whichever date is latest;
except that, when the action involves a latent defect, the time
runs from the time the defect is discovered or should have been
discovered with the exercise of due diligence. In any event, the
action must be commenced within 10 years after the date of
actual possession by the owner, the date of the issuance of a
certificate of occupancy, the date of abandonment of
construction if not completed, or the date of completion or
termination of the contract between the professional engineer,
registered architect, or licensed contractor and his or her

employer, whichever date is latest. Completion of the contract

means the later of the date of final performance of all the

contracted services or the date that final payment for such

services becomes due without regard to the date final payment is

made.

Section 2. This act applies to causes of action that accrue

on or after July 1, 2017.

Section 3. For the purpose of incorporating the amendment
made by this act to section 95.11, Florida Statutes, in a
reference thereto, subsection (2) of section 627.441, Florida
Statutes, is reenacted to read:

627.441 Commercial general liability policies; coverage to

Page 2 of 3
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contractors for completed operations.—
(2) A liability insurer must offer coverage at an
appropriate additional premium for liability arising out of

current or completed operations under an owner-controlled

insurance program for any period beyond the period for which the

program provides liability coverage, as specified in s.
255.0517(2) (b) . The period of such coverage must be sufficient
to protect against liability arising out of an action brought
within the time limits provided in s. 95.11(3) (c).

Section 4. This act shall take effect July 1, 2017.

================= T ] TLE AMENDME N T ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to limitations on actions other than
for the recovery of real property; amending s. 95.11,
F.S.; specifying the date of completion for specified
contracts; providing applicability; reenacting s.
627.441(2), F.S., relating to commercial general
liability policy coverage to contractors for completed
operations, to incorporate the amendment made by the
act to s. 95.11, F.S., in a reference thereto;

providing an effective date.

Page 3 of 3
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By Senator Passidomo

28-00360-17 2017204

A bill to be entitled
An act relating to actions founded on real property
improvements; amending s. 95.11, F.S.; specifying when
a contract has been completed between a professional
engineer, registered architect, or licensed contractor

and his or her employer; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (3) of section
95.11, Florida Statutes, is amended to read:

95.11 Limitations other than for the recovery of real
property.—Actions other than for recovery of real property shall
be commenced as follows:

(3) WITHIN FOUR YEARS.—

(c) An action founded on the design, planning, or
construction of an improvement to real property, with the time
running from the date of actual possession by the owner, the
date of the issuance of a certificate of occupancy, the date of
abandonment of construction if not completed, or the date of
completion or termination of the contract between the
professional engineer, registered architect, or licensed
contractor and his or her employer, whichever date is latest;
except that, when the action involves a latent defect, the time
runs from the time the defect is discovered or should have been
discovered with the exercise of due diligence. In any event, the
action must be commenced within 10 years after the date of
actual possession by the owner, the date of the issuance of a
certificate of occupancy, the date of abandonment of
construction if not completed, or the date of completion or

termination of the contract between the professional engineer,

registered architect, or licensed contractor and his or her

Page 1 of 2
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employer, whichever date is latest. Completion of the contract

shall be the last date the professional engineer, registered

architect, or licensed contractor furnishes labor, services, or

materials, not including labor, services, or materials relating

to correction of deficiencies in such engineer’s, architect’s,

or contractor’s previously performed work or materials supplied.

2017204

Section 2. This act shall take effect July 1, 2017.
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SENATOR KATHLEEN PASSIDOMO

January 4, 2017

Honorable Greg Steube, Chair
326 Senate Office Building
404 South Monroe Street
Tallahassee, FL 32399

Dear Chairman Steube:

Senate Bill 264

THE FLORIDA SENATE

Tallahassee, Florida 32399-1100

COMMITTEES:
Ethics and Elections, Chair

* Healthy Policy, Vice Chalr N

Agppropriations Subcommittee on Health and
Human Semnvices

Appropriations Subcommittee on Transportation,
Tourist, and Economic Development

Commerce and Tourism

SELECT COMMITTEE:
Joint Select Gommittee on Colleclive Bargaining

JOINT COMMITTEE:
Joint Legistative Auditing Committee

~

Senate Bill 204 and has been referred to the Judiciary Committee. Senate Bill 204

specifies when a contract has been completed between a professional engineer, registered
architect, or licensed contractor and his or her employer, etc.

I respectfully request that you place SB 204 on your committee agenda at the earliest
opportunity, I am available to speak with you at your convenience if you have any questions
about the bill. Thank you for your consideration.

CCl

JOE NEGRON
President of the Senate

Respectiully,

Senator Kathleen Passidomo

District 28

Tom Cibula, Staff Director

0 3299 East Tamiami Trail, Suite 203, Naples, Fiorida 34112 (239) 417-6205
7 318 Senale Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5028

Senate’s Website: www.fisenafe.gov

ANITERE FLORES
President Pro Tempore
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ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Crosier Hendon CF Fav/CS
2. Stallard Cibula JU Fav/CS
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 172 revises several aspects of Florida’s guardianship statutes relating to the
determination of a person’s incapacity, a guardian’s annual report on the incapacitated person
over whom he or she has responsibility, what findings a court must make to allow a guardian to
initiate a ward’s divorce, and how much a guardian may spend on a ward’s funeral and related
expenses.

The Florida Statutes prescribe a process for courts to use in determining that an alleged
incapacitated person is indeed incapacitated, and for appointing a guardian for the ward. A
committee of experts aids the court in making this determination. Under the bill, the committee
members’ reports are due at least 10 days, instead of 5 days, before the incapacity hearing, unless
they are not complete. However, the bill expressly authorizes a motion for continuance if the
service deadline is missed. Also, the bill expressly permits the petitioner and the alleged
incapacitated person to object to the admission of part or all of each report, and requires the court
to assess the admissibility of these reports based on the rules of evidence.

The timeframe for the adjudicatory hearing is moved from not later than 14 days after the filing
of the examining committee reports to between 10 and 30 days after the filing of the last-filed
report. However, this 10-day minimum timeframe may be waived, permitting the hearing to
occur sooner.
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Under current law, guardians must file annual guardianship reports, which include 1-year
guardianship plans. The filing deadlines differ depending on whether the court has required filing
on a calendar-year basis. In a case where the court has not required filing on a calendar-year
basis, the filing deadline is moved back 150 days. Moreover, in a case in which the court has not
required filing on a calendar-year basis, the report for the forthcoming year must be filed by
April 1, instead of between September 1 and December 1. The bill expressly states that the report
remains in effect until a new report is filed.

And when it comes to authorizing a guardian to initiate a ward’s divorce proceeding, current law
requires the court to find, among other things, that the ward’s spouse consents to the dissolution.
The bill removes this requirement.

Under current law, after obtaining approval of the court pursuant to a petition for authorization to
act, the guardian of a ward’s property may, among a list of other things, pay reasonable funeral,
interment, and grave marker expenses for the ward from the ward’s estate, up to $6,000.! The bill
removes this $6,000 limit.

Present Situation:
Guardianship in General

Guardianship is a trust relationship in which one person, called the “guardian,” acts as a
fiduciary? for another, called the “ward.”® There are two main forms of guardianship:
guardianship over the person and guardianship over the property; the latter may be limited or
plenary.®

A court may establish a guardianship without the consent of an alleged incapacitated person if
the court finds that this person is indeed incapacitated—that is, unable to manage his or her own
affairs. Accordingly, the court then appoints a guardian to manage the ward’s affairs. And
commensurate to the incredible authority over a ward that is vested in a guardian, the law
prescribes a rigorous process for determining that a person is incapacitated, and for appointing a
trustworthy and competent guardian. Furthermore, the law places limits on the guardians ability
to take particular, drastic or life-changing actions on the ward’s behalf.

Procedure to Determine Incapacity

In order for a guardianship over an incapacitated person to be established, the court must
determine that the alleged incapacitated person is indeed incapacitated. The Florida Statutes
specify the process for filing a petition to determine incapacity, as well as the process for
providing and reading the petition to the alleged incapacitated person at issue.® Notice of the

1 Section 744.441, F.S.

2 “Guardian” means a person who has been appointed by the court to act on behalf of a ward’s person or property, or both.
Section 744.102(9), F.S.

3 See, e.g., In re Guardianship of Lawrence v. Norris, 563 So. 2d 195, 197 (Fla. 1st DCA 1990).

4 “Ward” means a person for whom a guardian has been appointed. Section 744.102(22), F.S.

5 See generally, Section 744.102(9), F.S.

b Section 744.331(1), F.S. If there is a petition to appoint a guardian, this must also be filed, and served upon and read to the
alleged incapacitated person.
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filing of a petition to determine incapacity must be served on certain persons, including the
attorney for the alleged incapacitated person.” And this notice must state the time and place of
the hearing on the petition to determine incapacity. The notice must also state that an attorney
has been appointed and that, if the person is determined incapable of exercising certain rights,
then a guardian will be appointed to exercise those rights on his or her behalf.?

Within 5 days from the filing of a petition to determine incapacity, the court must appoint a
three-member examining committee.® The committee members must meet the professional
qualifications set forth in statute, and at least one must have knowledge of the type of incapacity
alleged in the petition.*°

Each committee member must examine the alleged incapacitated person, determine the person’s
ability to exercise certain rights as specified in statute, and submit a report within 15 days after
appointment.!! If two of the three examining committee members conclude that the person is
incapacitated then a hearing on the petition must be set.*? A copy of each examining committee
member’s report must be served on the petitioner and the attorney for the alleged incapacitated
person within 3 days after filing and at least 5 days before a hearing is held on the petition.?

When the court appoints the examining committee, the court also sets the adjudicatory hearing
on the petition for not more than 14 days after the filing of the examining committee reports.'*

Filing of Annual Guardianship Report

Among various other duties, a guardian of an incapacitated person must file an annual report.*®
This report must update information about the condition of the ward, specify the current needs of
the ward and explain how those needs are proposed to be met in the coming year.*®

If the court does not require a calendar-year filing, the guardian must file the annual guardianship
plan between 60 and 90 days before the last day of the anniversary month that the letters of
guardianship were signed. In this case, the plan must cover the coming fiscal year. If instead the
court requires a calendar-year guardianship plan to be filed, the plan must be filed after
September 1 but no later than December 1 of the current year.’

"1d.
&1d.

9 Section 744.331(3)(a), F.S.

101d. At least one member of the committee must be a physician, and each of the other two members must be a physician, a
nurse practitioner, a registered nurse, another type of specified professional, or anyone else who the court determines to be
qualified as specified in statute.

11 Section 744.331(3)(e), F.S.

12 Section 744.331(4), F.S.

13 Section 744.331(3)(h), F.S.

14 Section 744.331(5)(a), F.S. Upon good cause shown, the court may set the hearing for a later date.

15 Section 744.367(1), F.S.

16 Section 744.3675, F.S.

4.
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Procedure for Acquiring Extraordinary Authority

Though a guardian has extensive authority to act on behalf of a ward, the law expressly prohibits
guardians from taking certain drastic or life-changing actions on the ward’s behalf. These actions
include committing a ward to an institution without the process specified in statute, initiating a
ward’s divorce proceeding, or consenting on behalf of the ward for his sterilization.'® However, a
guardian may acquire the legal ability to do one or more of these things, referred to as
“extraordinary authority.”*°

Before the court allows a guardian to exercise this extraordinary authority, the court must:?°

e Appoint an independent attorney to act on the incapacitated person’s behalf, and the attorney
must have the opportunity to meet with the person and to present evidence and cross-examine
witnesses at any hearing on the petition for authority to act;

e Receive as evidence independent medical, psychological, and social evaluations with respect
to the incapacitated person by competent professionals or appoint its own experts to assist in
the evaluations;

e Personally meet with the incapacitated person to obtain its own impression of the person’s
capacity, so as to afford the incapacitated person the full opportunity to express his or her
personal views or desires with respect to the judicial proceeding and issue before the court;

e Find by clear and convincing evidence that the person lacks the capacity to make a decision
about the issue before the court and that the incapacitated person’s capacity is not likely to
change in the foreseeable future;

e Be persuaded by clear and convincing evidence that the authority being requested is in the
best interests of the incapacitated person; and

o [n the case of dissolution of marriage, find that the ward’s spouse has consented to the
dissolution.

Powers of the Guardian of Property to Pay Reasonable Death Expenses

Though the discussion above has focused on guardianship of a ward’s person, guardianship may
also pertain to a ward’s property. After obtaining approval of the court pursuant to a petition to
act, the types of guardians of a ward’s property specified in statute may, among a list of other
things, pay reasonable funeral, interment, and grave marker expenses for the ward from the
ward’s estate, up to $6,000.%

Il. Effect of Proposed Changes:
Procedure to Determine Incapacity

Reports of the Examining Committee Members

In order for a guardianship over an incapacitated person to be established, the court must
determine that the ward is indeed incapacitated. While the court makes this decision ultimately,

18 See ss. 744.3215(4) and 744.3725, F.S.
19 Section 744.3725, F.S.

20 1d. (Emphasis added).

21 Section 744.441, F.S.
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its determination is aided by the reports of a three-member examining committee, which is
generally comprised of healthcare professionals.?? The bill modifies the requirements for the
committee members’ filing of their reports and the requirements for the reports’ service upon
counsel. Also, the bill sets forth a standard and process for a petitioner or alleged incapacitated
person to follow in seeking to bar the reports’ introduction into evidence at the adjudicatory
hearing.

The bill specifies that the reports must be filed with the clerk of the court within 15 days after
appointment to the committee. In contrast, current law does not specify where these reports must
be filed.

The bill, unlike current law, expressly provides that the reports must be served by the clerk of the
court, on the petitioner and the attorney for the alleged incapacitated person. Also, the bill moves
the date by which this service must occur, from at least 5 days before adjudicatory hearing to at
least 10 days before the hearing. However, service need not occur in this timeframe if the reports
are not complete. And if service is late on account of the reports not being complete, both sides
may waive the 10-day service deadline or move for a continuance.?® Lastly, the bill, in contrast
to current law, specifies the manner of the clerk’s service—it must be by electronic mail or U.S.
mail.

The bill, unlike current statutory law, expressly states that the petitioner and the alleged
incapacitated person may object to the introduction into evidence of all or any portion of the
examining committee members’ report.?* Specifically, these persons may make this objection by
filing and serving a written objection on the other party no later than 5 days before the
adjudicatory hearing.?® The court must apply the rules of evidence in determining the admission
of these reports.?®

Timeframe for Holding the Adjudicatory Hearing

The adjudicatory hearing is the court proceeding at which the court hears argument and admits
evidence so that it may rule on whether the alleged incapacitated person is indeed incapacitated.
The bill revises the timeframe in which this hearing must occur, from within 14 days after the
admission of the reports of the examining committee members to between 10 and 30 days after
the last filed report. However, this 10-day minimum timeframe may be waived, permitting the
hearing to occur sooner.

Annual Guardianship Report

Each year, a guardian is required to file an annual guardianship report, updating information
about the condition of the ward and specifying the current needs of the ward and how those
needs are proposed to be met in the coming year.

22 Section 744.331(3)(a), F.S. At least one member of the committee must be a physician, and each of the other two members
must be a physician, a nurse practitioner, a registered nurse, another type of specified professional, or anyone else who the
court determines to be qualified as specified in statute.

23 The bill does not state that this motion would be granted, even upon proof of late service.

2 The bill expressly states that these are the only people who may make this objection.

2 The court may extend the time to file an objection.

26 It is unclear as to whether the court may also apply other theories of law to exclude the reports.
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Under current law, in a case where the court has not required filing on a calendar-year basis,
guardian must file the report between 60 and 90 days before the last day of the anniversary
month that the letters of guardianship were signed. The bill extends this deadline, to “within 90
days after the last day of the anniversary month that the letters of guardianship were signed . . ..”

Under current law, in a case in which the court has not required filing on a calendar-year basis,
the report for the forthcoming year must be filed between September 1 and December 1 of the
current year. The bill changes this deadline to April 1. Moreover, the bill gives effect to a filed
and approved annual guardianship report until the court approves a subsequent plan.

Procedure for Acquiring Extraordinary Authority

Though a guardian has extensive authority to act on behalf of a ward, the law expressly prohibits
guardians from taking certain drastic or life-changing actions on behalf of the ward. One of these
actions is the initiation of a ward’s divorce proceeding.?’” However, the court may grant a
guardian the “extraordinary authority” to do one or more of these things.?® But to do so, the court
must take a number of actions and make a number of findings. And when it comes to authorizing
a guardian to initiate a ward’s divorce proceeding, current law requires the court to find that the
ward’s spouse consents to the dissolution. The bill removes this requirement.

Powers of the Guardian of Property to Pay Reasonable Death Expenses

Under current law, after obtaining approval of the court pursuant to a petition for authorization to
act, guardian of a ward’s property may, among a list of other things, pay reasonable funeral,
interment, and grave marker expenses for the ward from the ward’s estate, up to $6,000.2° The
bill removes this $6,000 limit.

Effective Date
The effective date of the bill is July 1, 2017.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the
Florida Constitution.

B. Public Records/Open Meetings Issues:

None.

27 See ss. 744.3215(4) and 744.3725, F.S.
28 Section 744.3725, F.S.
2 Section 744.441, F.S.
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VI.

VII.

VIII.

C.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill allows guardians, with court approval, to spend more than $6,000 on a ward’s
funeral, interment, and grave marker expenses.

Government Sector Impact:

None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 744.331, 744.3725,
744.441, 744.3215, and 744.367.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Judiciary on March 14, 2017:

The bill required the clerk of the court to serve the examining committee’s reports on the
petitioner’s attorney and the attorney for the alleged incapacitated person at least 10 days
before the adjudicatory hearing. Under the committee substitute, the service must be on
the petitioner, not his or her attorney. Also, if the reports are not complete by 10 days
before the hearing, they no longer need to be served by that deadline. Nonetheless, each
side is expressly authorized to move for a continuance if this service deadline is missed.

Regarding the admission of these reports into evidence at the hearing, the committee
substitute no longer expressly restricts the authority to object to only the alleged
incapacitated person and the petitioner. Lastly, though the adjudicatory hearing still may
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not occur until 10 days after the last committee report is filed, the committee substitute
allows for waiver of this restriction.

CS by Children, Families, and Elder Affairs on February 6, 2017:

The amendment provides clarification that the annual guardianship plan is to be filed
with the court within 90 days after the last day of the anniversary month that the letters of
guardianship were signed unless the court requires calendar-year filing. If the court
requires a calendar-year filing the guardianship plan is to be filed before April 1 of each
year. The last annual guardianship plan approved by the court will remain in effect until
the court approves the subsequent plan.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Judiciary (Passidomo) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 62 - 91

and insert:

petitioner and the attorney for the alleged incapacitated person

by electronic mail delivery or United States mail and, upon

service, shall file a certificate of service in the incapacity

proceeding. The petitioner and the attorney for the alleged

incapacitated person must be served with all reports at least 10

days before the hearing on the petition, unless the reports are
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not complete, in which case the petitioner and the attorney for

the alleged incapacitated person may waive the 10-day

requirement and consent to the consideration of the reports by

the court at the adjudicatory hearing. If such service is not

timely carried out, the petitioner or the alleged incapacitated

person may move for a continuance of the hearing A—ecopyof—each

object to the introduction into evidence of all or any portion

of the examining committee members’ reports by filing and

serving a written objection on the other party no later than 5

days before the adjudicatory hearing. The objection must state

the basis upon which the challenge to admissibility is made. If

an objection is timely filed and served, the court shall apply

the rules of evidence in determining the reports’ admissibility.

For good cause shown, the court may extend the time to file and

serve the written objection.

(5) ADJUDICATORY HEARING.—

(a) Upon appointment of the examining committee, the court

shall set the date upon which the petition will be heard. The

for—the adjudicatory hearing must be conducted at least 10

days, which time period may be waived, but no more than 30 days,

after the filing of the last

And the title is amended as follows:
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Delete line 13

and insert:

COMMITTEE AMENDMENT

reports; authorizing parties to agree to waive the

timeframe; authorizing the petitioner and the alleged
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By the Committee on Children, Families, and Elder Affairs; and
Senator Passidomo

586-01711-17 2017172cl
A bill to be entitled

An act relating to guardianship; amending s. 744.331,
F.S.; requiring each examining committee member in a
proceeding to determine incapacity to file his or her
report with the clerk of the court within a specified
timeframe after appointment; requiring the clerk of
the court to serve each report on specified persons
within a specified timeframe; requiring the clerk of
the court to file a certificate of service of each
report in the incapacity proceeding; revising the
timeframe before the hearing on the petition within
which specified parties must be served with all
reports; authorizing the petitioner and the alleged
incapacitated person to move for a continuance if
service is not timely effectuated and to object to the
introduction of all or any part of a report by filing
and serving a written objection to admissibility on
the other party within a specified timeframe;
specifying that the admissibility of the report is
governed by the rules of evidence; requiring that the
adjudicatory hearing be conducted within a specified
timeframe after the filing of the last filed report;
amending s. 744.367, F.S.; increasing the time that a
guardian has to file a required annual guardianship
plan with the court if the court does not require
filing on a calendar year basis; decreasing the time
that a guardian has to file a required annual
guardianship plan with the court if the court requires
calendar-year filing; amending s. 744.3725, F.S.;
eliminating the requirement that a court must first

find that a ward’s spouse has consented to dissolution
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of marriage before the court may authorize a guardian

to exercise specified rights; amending s. 744.441,

F.S.; removing the cap on funeral expenses that may be

paid from a ward’s estate; reenacting s. 744.3215(4),

F.S., relating to the rights of persons determined
incapacitated, to incorporate the amendment made to s.
744.3725, F.S., in a reference thereto; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (e) and (h) of subsection (3) and
paragraph (a) of subsection (5) of section 744.331, Florida
Statutes, are amended, and paragraph (i) is added to subsection
(3) of that section, to read:

744 .331 Procedures to determine incapacity.—

(3) EXAMINING COMMITTEE.—

(e) Each member of the examining committee shall examine
the person. Each examining committee member must determine the
alleged incapacitated person’s ability to exercise those rights
specified in s. 744.3215. In addition to the examination, each
examining committee member must have access to, and may
consider, previous examinations of the person, including, but
not limited to, habilitation plans, school records, and
psychological and psychosocial reports voluntarily offered for
use by the alleged incapacitated person. Each member of the
examining committee must file his or her report with the clerk
of the court submit—a—report within 15 days after appointment.

(h) Within 3 days after receipt of each examining committee

Page 2 of 7
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member’s report, the clerk shall serve the report on the

petitioner’s counsel and the attorney for the alleged

incapacitated person, by electronic mail delivery or U.S. mail,

and, upon service, shall file a certificate of service in the

incapacity proceeding. The petitioner’s counsel and the attorney

for the alleged incapacitated person must be served with all

reports at least 10 days before the hearing on the petition. If

such service is not timely effectuated, the petitioner or the

alleged incapacitated person may move for a continuance of the

hearing A B f-each mT-EE memberls—report—must—be served
N PR ey] =] 1 e £ 1 11 =]
n—thepetitioner and——oen—+the attern for—the—alteged
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(i) The petitioner and the alleged incapacitated person may

object to the introduction into evidence of all or any portion

of the examining committee members’ reports by filing and

serving a written objection on the other party no later than 5

days before the adjudicatory hearing. The objection must state

the basis upon which the challenge to admissibility is made. If

an objection is timely filed and served, the court shall apply

the rules of evidence in determining the reports’ admissibility.

For good cause shown, the court may extend the time to file and

serve the written objection. Only the alleged incapacitated

person and the petitioner are entitled to object to the

admissibility of the reports, unless the court provides

otherwise.
(5) ADJUDICATORY HEARING.—

(a) Upon appointment of the examining committee, the court

shall set the date upon which the petition will be heard. The
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date—for—the adjudicatory hearing must be conducted at least 10

days, but no more than 30 days, after the filing of the last
filed report of the examining committee members set—sme—mere—than

; ; e : i1y £ o e s
FFREEE members, unless good cause is shown. The adjudicatory

hearing must be conducted at the time and place specified in the
notice of hearing and in a manner consistent with due process.

Section 2. Subsection (1) of section 744.367, Florida
Statutes, is amended to read:

744.367 Duty to file annual guardianship report.—

(1) Unless the court requires filing on a calendar-year

basis, each guardian of the person shall file with the court an

annual guardianship plan within 90 days after at—teast60—dayss
but—neomore—+than 00 days—befere the last day of the anniversary

month that the letters of guardianship were signed, and the plan
must cover the coming fiscal year, ending on the last day in
such anniversary month. If the court requires calendar-year
filing, the guardianship plan fer—the fortheoming ecalendar—year

must be filed on or before April 1 of each year. The latest

annual guardianship plan approved by the court will remain in

effect until the court approves a subsequent plan—after
fal + 1 1 ot 1o+ 4 n 1 1 £ o+ +
ptember1but nolater—than b mber—1—of+th grrent—year.

Section 3. Section 744.3725, Florida Statutes, is amended
to read:

744.3725 Procedure for extraordinary authority.—Before the
court may grant authority to a guardian to exercise any of the
rights specified in s. 744.3215(4), the court must:

(1) Appoint an independent attorney to act on the

incapacitated person’s behalf, and the attorney must have the

Page 4 of 7

CODING: Words strieken are deletions; words underlined are additions.




119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147

Florida Senate - 2017

586-01711-17
opportunity to meet with the person and to present evidence and
cross-examine witnesses at any hearing on the petition for
authority to act;

(2) Receive as evidence independent medical, psychological,
and social evaluations with respect to the incapacitated person
by competent professionals or appoint its own experts to assist
in the evaluations;

(3) Personally meet with the incapacitated person to obtain
its own impression of the person’s capacity, so as to afford the
incapacitated person the full opportunity to express his or her
personal views or desires with respect to the judicial
proceeding and issue before the court;

(4) Find by clear and convincing evidence that the person
lacks the capacity to make a decision about the issue before the
court and that the incapacitated person’s capacity is not likely
to change in the foreseeable future; and

(5) Be persuaded by clear and convincing evidence that the
authority being requested is in the best interests of the

incapacitated person.;—and

6T £h £ 44 h|

L £ . £
+Hr T =3 £ * THETOH T—HarriIage; T Ihna—tho 53

wardls—spouse—has—consentedto—the dissetution~

The provisions of this section and s. 744.3215(4) are procedural
and do not establish any new or independent right to or
authority over the termination of parental rights, dissolution
of marriage, sterilization, abortion, or the termination of life
support systems.

Section 4. Subsection (16) of section 744.441, Florida

Statutes, is amended to read:
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744.441 Powers of guardian upon court approval.—After
obtaining approval of the court pursuant to a petition for
authorization to act, a plenary guardian of the property, or a
limited guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or
amended guardianship report, may:

(16) Pay reasonable funeral, interment, and grave marker

expenses for the ward from the ward’s estate;—up—to—amasximum—of
$67000.

Section 5. For the purpose of incorporating the amendment
made by this act to section 744.3725, Florida Statutes, in a
reference thereto, subsection (4) of section 744.3215, Florida
Statutes, 1s reenacted to read:

744.3215 Rights of persons determined incapacitated.—

(4) Without first obtaining specific authority from the
court, as described in s. 744.3725, a guardian may not:

(a) Commit the ward to a facility, institution, or licensed
service provider without formal placement proceeding, pursuant
to chapter 393, chapter 394, or chapter 397.

(b) Consent on behalf of the ward to the performance on the
ward of any experimental biomedical or behavioral procedure or
to the participation by the ward in any biomedical or behavioral
experiment. The court may permit such performance or
participation only if:

1. It is of direct benefit to, and is intended to preserve
the life of or prevent serious impairment to the mental or
physical health of the ward; or

2. It is intended to assist the ward to develop or regain

his or her abilities.
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(c) Initiate a petition for dissolution of marriage for the
ward.

(d) Consent on behalf of the ward to termination of the
ward’s parental rights.

(e) Consent on behalf of the ward to the performance of a
sterilization or abortion procedure on the ward.

Section 6. This act shall take effect July 1, 2017.
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Committee Agenda Request

To: Senator Greg Steube, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date; February 9, 2017

I'respectfully request that Senate Bill #172, relating to Guardianship, be placed on the:
] commitice agenda at your earliest possible convenience.

<] next committee agenda.

Senator Kathleen Passidomo
Florida Senate, District 28

File signed original with commitiee office $-020 (03/2004)
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1. Oxamendi McSwain RI Fav/CS
2. Davis Cibula JU Fav/CS
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 398 revises requirements for estoppel certificates for condominium, cooperative, and
homeowners’ associations. Under current law, when an ownership interest in a condominium
unit, cooperative unit, or homeowners’ parcel is transferred, the new owner is jointly and
severally liable with the previous owner for unpaid assessments owed to a condominium,
cooperative, or homeowners’ association. Unpaid assessments may also become a lien on the
property. Purchasers may request that the seller provide an estoppel certificate from the
condominium, cooperative, or homeowners’ association to protect against undisclosed financial
obligations and to transfer title to the property free of any lien or encumbrance in favor of the
association. An estoppel certificate certifies the amount of any total debt owed to the association
for unpaid monetary obligations by a unit or parcel owner as of a specified date.

The bill:

e Revises the period in which an association must respond to a request for an estoppel
certificate from 15 days to 10 business days.

e Provides that an estoppel certificate delivered by hand, mail, or e-mail has a 30-day effective
period, and a certificate sent by regular mail has a 35-day effective period.

e Specifies the information that the association must provide in the estoppel certificate.

e Prohibits an association from charging a fee for an amended estoppel certificate, and
provides a new effective period of 30 days or 35 days, depending on the method used to
deliver the amended certificate.
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e Provides that an association waives the right to collect any moneys owed in excess of the
amounts set forth in the estoppel certificate from any person, and his or her successors and
assigns, who in good faith relies upon the certificate.

e Prohibits an association from charging a fee for preparing and delivering an estoppel
certificate that is requested, if it is not delivered within 10 business days.

e Authorizes the use of a summary proceeding pursuant to s. 51.011, F.S., to compel
compliance with the estoppel certificate requirements for a cooperative association, as
existing law provides for condominium and homeowners’ associations.

e Permits an association to charge a maximum fee of $200 for the preparation and delivery of
an estoppel certificate, if there are no delinquent amounts owed to the association.

e Permits an association to charge an additional $100 fee for an expedited estoppel certificate
delivered within 3 business days after a request for an expedited certificate.

e Permits an association to charge an additional maximum fee of $200, if there is a delinquent
amount owed to the association.

e Specifies the maximum fee that an association may charge when it receives simultaneous
requests for estoppel certificates for multiple units or parcels owned by the same person and
there are no past due monetary obligations owed to the association.

e Provides that a lender or purchaser who pays for the preparation of an estoppel certificate
may not waive the right to reimbursement if the closing does not occur and the prevailing
party in a suit to enforce a right of reimbursement shall be awarded damages, attorney fees,
and costs.

e Authorizes a cooperative to charge a fee for preparing and delivering an estoppel certificate
but the authorization must be established be a written resolution adopted by either the board
or a written management, booking, or maintenance contract.

The bill has no fiscal impact on state government.

The bill provides an effective date of July 1, 2017.
Il. Present Situation:
Condominiums

A condominium is a form of ownership of real property comprised entirely of units that may be
owned by one or more persons, which have an undivided share in common elements.! The
common elements are the portions of the condominium property not included in the units.? A
condominium is created by recording a declaration of condominium in the public records of the
county where the condominium is located.® A declaration governs the relationship between the
condominium unit owners and the condominium association. * A condominium association is
administered by an elected board of administration that can assess costs for common expenses.®

! Section 718.103(11), F.S.

2 Section 718.103(8), F.S.

% Section 718.104(2), F.S.

4 Woodside Vill. Condo. Ass 'z v. McClernan, 806 So. 2d 452, 456 (Fla. 2002).
> Section 718.103(1) and (4), F.S.
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Cooperative Associations

A cooperative is a form of ownership of real property in which legal title vests in a corporation
or other entity.® A cooperative differs from a condominium because the cooperative holds the
legal title to the unit and all common elements. The units are not individually owned. Instead, a
cooperative unit’s occupants receive an exclusive right to occupy the unit. The cooperative
association may assess costs for the maintenance of common expenses.’

Homeowners’ Associations

A homeowners’ association is a Florida corporation responsible for the operation of a
community in which the voting membership is composed of parcel owners or their agents, or a
combination thereof. Membership in the association is a mandatory condition of parcel
ownership.® A homeowners’ association is administered by an elected board of directors that is
authorized to impose assessments.®

Assessments

An assessment is a unit or parcel owner’s share of the funds required for the payment of the
association’s common expenses.*® A special assessment is any assessment levied against a unit
or parcel owner other than the assessment adopted the annual budget.

Assessments that are unpaid may become a lien on the unit or parcel.*? An owner is jointly and
severally liable with the previous owner for all unpaid assessments that come due up to the time
of transfer of title.!® This liability is without prejudice to an owner’s right to recover from the
previous owner the amounts paid that were assessed during the time that the previous owner
owned the property.

Estoppel Certificates

Delivery Requirements

To protect against undisclosed financial obligations and to obtain title to the property free of any
lien or encumbrance in favor of the association, purchasers may request that the seller provide an
estoppel certificate from the condominium, cooperative, or homeowners’ association. An
estoppel certificate certifies the amount of any total debt owed to the association for unpaid
monetary obligations by a unit or parcel owner as of a specified date.™®

6 Section 719.103(12), F.S.

7 See ss. 719.106(1)(g) and 719.107, F.S.

8 Section 720.301(9), F.S.

® Section 720.303(2)(c)2., F.S.

10 Sections 718.103(1), 719.103(1), and 720.301(1), F.S.

11 Sections 718.103(24) and 719.103(23), F.S.

12 Sections 718.116(5), 719.108(4), and 720.3085(1), F.S.

13 Sections 718.116(1)(a), 719.108(1), and 720.3085(2)(b), F.S.

14 1d. The term “without prejudice” means “without loss of any rights; in a way that does not harm or cancel the legal rights
or privileges of a party.” BLACK’S LAW DICTIONARY 770 (10th ed. 2014).
15 Sections 718.116(8), 719.108(6), and 720.30851, F.S.



BILL: CS/CS/SB 398 Page 4

Within 15 days after receiving a written request for an estoppel certificate, the association must
provide an estoppel certificate signed by an officer or agent of the association stating all
assessments and other moneys owed to the association by the owner with respect to the unit or
parcel.®

Fees

Condominium and homeowners’ associations must establish the authority to charge a fee for an
estoppel certificate by a written resolution adopted by the board or by a written management,
bookkeeping, or maintenance contract.!” The fee is payable upon the preparation of the
certificate.'® A cooperative association may charge a fee for the preparation of the certificate, but
is not required to establish the fee amount in a written resolution or by a written management,
bookkeeping, or maintenance contract.®

Condominium and cooperative associations may charge a “reasonable” fee for preparation of an
estoppel certificate.?° Neither the Legislature nor the courts have provided guidance on what
constitutes a reasonable fee for an estoppel certificate. This has caused variations in the fee
charged by associations for the preparation of an estoppel certificate.

Payment and Refund of the Fee

The fee for preparation of an estoppel certificate by a condominium or homeowners’ association
is payable upon the preparation of the certificate.?! Chapter 719, F.S., does not have a
comparable provision for cooperative associations.

For a condominium or homeowners’ association, if the certificate is requested in conjunction
with the sale or mortgage of a unit and the closing does not occur, the preparer of the certificate
must refund the fee to a third party payor within 30 days after receipt of the request for refund. A
written request for a refund must be made no later than 30 days after the closing date for which
the certificate was sought and include reasonable documentation that the sale did not occur.
Payment of the refund is a legal obligation of the owner, and the association may collect the
refunded amount from that owner in the same manner as an assessment.?? There is no
corresponding requirement in chapter 719, F.S., for a refund of the fee for an estoppel certificate
paid to a cooperative association.

Summary Proceedings

A condominium association and a homeowners’ association may be compelled to comply with
the requirements of providing an estoppel certificate as required in ss. 718.116(8) and

% 1d.

17 Sections 718.116(8)(d) and 720.30851(3), F.S.

81d.

19 Section 719.108(6), F.S.

20 Sections 718.116(8)(c) and 719.108(6), F.S. There is no corresponding requirement in chapter 720, F.S., that the fee
charged by a homeowners' association be reasonable.

21 Sections 718.116(8)(d) and 720.30851(3), F.S.

22 Sections 718.116(8)(d) and 720.30851(3), F.S. There is no corresponding requirement in chapter 719, F.S., for a refund of
the fee for an estoppel certificate paid to a cooperative association.
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720.30851, F.S., respectively, by a summary proceeding pursuant to s. 51.011, F.S.% The
prevailing party in the summary proceeding is entitled to recover reasonable attorney fees.?
Current law does not provide a comparable provision to compel compliance with the estoppel
certificate requirements for cooperative associations.

Community Association Living Study Council

After a series of public meetings in 2014, the Community Association Living Study Council,®

by unanimous vote, made the following recommendations to the Legislature:

e That a reasonable cap be established for estoppel certificate fees and that such fees be tiered;

e The amount of the fee should depend on whether or not the owner is current in fees,
delinquent in fees, or if the sale is a bulk purchase.?®

Il. Effect of Proposed Changes:

The bill amends ss. 718.116(8), 719.108(6), and 720.30851, F.S., to revise the requirements for
estoppel certificates issued by condominium, cooperative, and homeowners’ associations,
respectively.

Delivery of Estoppel Certificates

The bill revises the period in which an association must respond to a request for an estoppel
certificate from 15 days to 10 business days. An association is required to designate on its
website a person or entity with a street or e-mail address for receipt of a request for an estoppel
certificate.

The bill requires that an association deliver an estoppel certificate by hand, mail, or e-mail to the
requestor on the date of issuance. A certificate that is hand delivered or sent by electronic means
has a 30-day effective period, and a certificate sent by regular mail has a 35-day effective period.

23 Section 51.011, F.S., specifies a summary procedure for actions that specifically authorize this procedure by statute or rule.
Under the summary procedure, the defendant's answer must contain all defenses of law or fact and be filed within five days
after service of process of the plaintiff’s complaint. If the answer incorporates a counterclaim, the plaintiff must include all
defenses of law or fact in his or her answer to the counterclaim and serve it within five days after service of the counterclaim.
(Fla. R. Civ. Pro. 1.140, requires an answer, including any counterclaims, be filed within 20 days after service of the
complaint.) No other pleadings are permitted, and all defensive motions, including motions to quash, are heard by the court
prior to trial. No discovery postpones the time for trial except for good cause shown or by stipulation of the parties. Summary
procedure provides for an immediate trial, if requested.

24 See 718.116(8)(b) and 720.30851(2), F.S.

25 The Community Association Living Study Council was created by the Legislature in 2008 to receive input from the public
regarding issues of concern with respect to community association living and to advise the Legislature concerning revisions
and improvements to the laws relating to community associations. The council consisted of 7 members appointed by the
President of the Senate, the Speaker of the House of Representatives, and the Governor. The Director of the Division of
Florida Condominiums, Timeshares, and Mobile Homes appointed an ex officio nonvoting member. The Legislature
abolished the Council in 2014. See ch. 2014-133, Laws of Fla.

26 Final Report Community Association Living Study Council, Final Report, March 31, 2014, p. 6, available at
http://www.myfloridalicense.com/dbpr/Isc/documents/2014CALSCReport.pdf (last visited March 12, 2017).
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Required Form

The bill revises requirements for the issuance of an estoppel certificate to provide that an
association must include all of the following information in substantially the following form in
each certificate:?’

Date of issuance;

Name of the unit or parcel owner(s) reflected in the books and records of the association;
Unit designation and address;

Parking or garage space number, if any;

Storage locker number, if any;

Attorney’s name and contact information if the account is delinquent and has been turned
over to an attorney for collection but no fee may be charged for this information;

Fee for the preparation and delivery of the estoppel certificate;

Name of the requestor; and

Assessment information and other information.

The bill requires that the “Assessment Information” provided by an association contains the
following information in substantially the form provided in the bill:

The amount of regular periodic assessment levied against the unit or parcel;

The amount of regular periodic assessment paid to date;

The date the next installment of the regular periodic assessment is due;

An itemized list of all assessments, special assessments, and other moneys owed on the date
the certificate is issued to the association by the unit or parcel owner; and

An itemized list of any additional assessments, special assessments, and other moneys that
are scheduled to become due during the effective period of the estoppel certificate.

The bill provides that the association, at its option, may include additional information in the
estoppel certificate. The bill also provides the form for the following “Other Information,” which
requires that the association answer specific questions. In the “Other Information” section, the
association must:

Provide the amount, if any, of a capital contribution fee, resale fee, transfer fee, or other fee
due;

Provide the amount, if any, of an association application fee;

Provide the amount, if any, of a credit balance on the current account, and state whether the
amount will be transferred to the new owner account or to the association;

State whether the association’s records include any notice to the unit or parcel owner of
violation of rule or regulation;

Indicate whether the rules or regulations of the association require the approval of the board
of directors of the association required for the transfer of the unit or parcel, and if applicable,
whether the board approved the transfer;

Indicate whether the rules or regulations of the association provide a right of first refusal in
favor of the members or association, and if applicable, include the applicable rules or
regulations;

27 See ss. 718.116(8), 719.108(6), and 720.30851, F.S.
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e Provide a list of utilities provided to the unit which are included in the assessments paid to
the association;

e Provide a list of all recreational or land leases to the association affecting the unit;

e Provide a list of, and contact information for, all other associations of which the unit is a
member;

e Provide a description of any litigation or administrative proceedings in which the association
is a party;

e Provide contact information for all insurance maintained by the association; and

e Provide the signature of an officer or authorized agent of the association.

Amending Estoppel Certificates

The bill permits the association to amend an estoppel certificate within the applicable effective

period if additional information or a mistake becomes known. An association may not charge a

fee for an amended estoppel certificate. An amended estoppel certificate:

e Becomes effective on the date it is issued and delivered if a sale or refinancing of the unit or
parcel has not been completed during the effective period;

e Must be delivered on the date of issuance; and

e Has a new applicable effective period of 30 or 35 days, depending on the method used to
deliver the amended certificate, beginning on the date the amended estoppel certificate is
issued.

Effect of Estoppel Certificates

The bill provides that an association waives the right to collect any moneys owed in excess of the
amounts set forth in the estoppel certificate from any person, and his or her successors and
assigns, who in good faith relies upon the certificate.

Requests from Designees or Mortgagees

If an association receives a request for an estoppel certificate from a unit owner or the unit or
parcel owner’s designee, or a unit or parcel mortgagee or the unit or parcel mortgagee’s designee
and fails to deliver the estoppel certificate within 10 business days, it may not charge a fee for
preparation and delivery of what estoppel certificate.

Summary Proceedings

The bill provides for the use of a summary proceeding pursuant to s. 51.011, F.S., to compel
compliance with the estoppel certificate requirements for a cooperative association. This
provision is identical to the existing provisions in ss. 718.116(8)(b) and 720.30851(2), F.S., for
condominium and homeowners’ associations, respectively.

Fees — Single Units or Parcels

The bill provides that an association may charge a reasonable fee for preparation and delivery of
an estoppel certificate for a single unit or parcel. Current law does not authorize a delivery fee.
The bill establishes a maximum fee of $200 for the preparation and delivery of an estoppel
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certificate, if there are no delinquent amounts owed to the association on the date the certificate
is issued. The association may charge an additional $100 fee for an expedited estoppel certificate
delivered within 3 business days after the request for issuance of an expedited estoppel
certificate. The association may charge an additional maximum fee of $200, if there is a
delinquent amount owed to the association.

Fees — Multiple Units or Parcels

The bill provides the maximum fees that an association may charge when it receives
simultaneous requests for estoppel certificates for multiple units or parcels owned by the same
person and there are no past due monetary obligations owed to the association. The association
may deliver the statement of moneys due in one or more estoppel certificates. However, the
association may not charge a total fee that exceeds:

$750 for 25 or fewer units or parcels;

e $1,000 for 26 to 50 units or parcels;

$1,500 for 51 to 100 units or parcels; or

$2,500 for more than 100 units or parcels.

Right to Reimbursement

The bill provides that, a lender or purchaser who pays for the preparation of an estoppel
certificate may not waive, by contract or agreement, the right to be reimbursed for the cost of the
certificate if the closing on the property does not occur. The party that prevails in an action to
enforce a right of reimbursement shall be awarded damages, applicable attorney fees, and costs.

Effective Date
The bill provides an effective date of July 1, 2017.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

The bill establishes maximum fees for estoppel certificates, specifies timeframes for
providing the certificate, and provides the form of the certificate. These provisions may
affect existing management, bookkeeping, or maintenance contracts that provide for the
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VI.

VII.

issuance of estoppel certificates and the fees for that service. Therefore, these provisions
may implicate constitutional impairment of contract concerns.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

CS/CS/SB 398 may cause condominium, cooperative, and homeowners’ associations to
incur costs to prepare and deliver an estoppel certificate. The bill will also make the costs
that purchasers pay for estoppel certificates more predictable.

C. Government Sector Impact:
None.
Technical Deficiencies:

CS/CS/SB 398 (lines 46-49) requires that an association designate on its website a person or
entity with a street or e-mail address for receipt of requests for estoppel certificates. No
alternative method is provided if an association does not maintain a website, and the term
“website” is not used in connection with the duties of associations in chapter 718
(Condominiums), chapter 719 (Cooperatives), or chapter 720 (Homeowners’ Associations),
F.S.28

Related Issues:

The bill requires that an estoppel certificate include information on the form provided by the bill.
Some of the information, if provided by a person who is not a lawyer, may constitute the
unlicensed practice of law.

The Florida Bar has a standing committee that focuses on the unlicensed practice of law.?® The
committee issues advisory opinions to individuals or organizations seeking guidance as to
whether certain activities constitute the unlicensed practice of law. In 1995, a community
association manager (CAM) requested an advisory opinion to determine if certain practices
constituted the unlicensed practice of law. The committee held hearings and issued a proposed
advisory opinion that was reviewed by the Florida Supreme Court in 1996 when it determined
that certain activities by a CAM were ministerial in nature and did not constitute the unlicensed
practice of law because the activities that did not require significant legal expertise and
interpretation to complete. Those activities include drafting certificates of assessments and

28 The term “website” is used in another context in s. 720.303(13(d), F.S., a provision that expired July 1, 2016 and has not
been re-enacted.

29 See Florida Supreme Court, Standing Committees, Unlicensed Practice of Law, at:
https://www.floridabar.org/DIVEXE/BD/CMStanding.nsf/2021e58ed0c7505585256e45004b060d/494974ec1e28h2a785256¢

5b0055481e?0OpenDocument (Last visited February 14, 2017).
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written notices of annual meetings.® The court found that other activities performed by a
nonlawyer do constitute the unlicensed practice of law. Those activities include completing
certain forms, determining the ownership of property in preparation of a statutory pre-lien letter,
and determining facts and interpreting statutes for giving notices of meetings.

In 2015, the Florida Supreme Court determined that its previous advisory opinion should not be
disturbed.3! The Court concluded that certain activities were ministerial and do not constitute the
unlicensed practice of law when performed by a CAM, including preparing a certificate of
assessments due once the delinquent account is turned over to the association's lawyer, a
foreclosure against the unit has commenced, or a member disputes in writing the amount due to
the association. 32 The court found that a CAM engages in the unlicensed practice of law if he or
she reviews title instruments to determine ownership of property for preparation of a pre-lien
letter.33 The court relied on a prior decision to determine if an activity constitutes the practice of
law:

[I]n determining whether the giving of advice and counsel and the
performance of services in legal matters for compensation constitute the
practice of law it is safe to follow the rule that if the giving of [the] advice
and performance of [the] services affect important rights of a person under
the law, and if the reasonable protection of the rights and property of those
advised and served requires that the persons giving such advice possess
legal skill and a knowledge of the law greater than that possessed by the
average citizen, then the giving of such advice and the performance of
such services by one for another as a course of conduct constitute the
practice of law.34

The following information or questions that must be provided or answered in the form of the
estoppel certificate provided in the bill may require the retention of legal counsel for preparation
of a suitable response:

e Whether the rules or regulations of the association provide a right of first refusal in favor of
the members or association, and if applicable, providing copies of the applicable rules or
regulations; and

e Providing a list of utilities that are provided to the unit or parcel which are included in the
assessments paid to the association.

VIII. Statutes Affected:

This bill substantially amends sections 718.116, 719.108, and 720.30851 of the Florida Statutes.

30The Florida Bar re Advisory Opinion — Activities of Community Association Managers, 681 So. 2d 1119, 1123 (Fla. 1996).
31 The Florida Bar re Advisory Opinion — Activities of Community Association Managers, 164 So. 3d 650 (Fla. 2015).

32 1d. at 657.

3 1d. at 661, 662.

34 The Florida Bar re Advisory Opinion 164 So. 3d at 655, quoting State ex rel. Florida Bar v. Sperry, 140 So. 2d 587, 591
(Fla. 1962), vacated on other grounds, 373 U.S. 379, 83 S. Ct. 1322, 10 L. Ed. 2d 428 (1963).
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IX.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on March 14, 2017:

The committee substitute removes virtually identical provisions from the underlying bill

that pertained to condominiums, cooperatives, and homeowner associations. These

provisions would have provided that:

e When the association fails to deliver a certificate within 15 business days, it waives
any claim against a purchaser, mortgagee, and successors who would have relied on
the certificate for an amount owed to the association through the date of closing that
should have been reflected on the certificate; and

e The fee for preparing and delivering an estoppel certificate in conjunction with a sale
or refinancing will be paid from the closing or settlement proceeds; but if the closing
does not occur, the fee remains the obligation of the unit owner which may be
collected as other assessments.

The committee substitute adds provisions pertaining to condominiums, cooperatives and
homeowner associations which prohibit a lender or purchaser from waiving the right to
reimbursement of the cost of an estoppel certificate and requiring a court to award the
prevailing party in an action to enforce a right of reimbursement damages and applicable
attorney fees and costs.

CS by Regulated Industries on February 22, 2017:

The committee substitute revises the form for the estoppel certificate in ss. 718.116(8)(a),

719.108(6)(a), and 720.30851(1), F.S., to:

e Require that it include the name of the unit or parcel owner(s) “reflected in the books
and records of the association;”

e Delete the provision that requires the association to state whether the amount of any
credit balance will be transferred to the new owner’s account or to the association;

e Require that it indicate whether the rules or regulations of the association require the
approval of the board for the transfer of the unit or parcel, and if applicable, whether
the board has approved the transfer; and

e Revise the requirement related to a description of litigation to require that the
certificate provide a description of litigation or administrative proceedings in which
the association is a party.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Judiciary (Passidomo) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 149 - 552

and insert:

estoppel certificate.

(e)+b> A summary proceeding pursuant to s. 51.011 may be
brought to compel compliance with this subsection, and in any
such action the prevailing party is entitled to recover
reasonable attorney atterneyls fees.

(f)4e)r Notwithstanding any limitation on transfer fees
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contained in s. 718.112(2) (1), an #he association or its

authorized agent may charge a reasonable fee for the preparation

and delivery of an estoppel certificate, which may not exceed

$200, if, on the date the certificate is issued, no delinguent

amounts are owed to the association for the applicable unit. If

an estoppel certificate is requested on an expedited basis and

delivered within 3 business days after the request, the

association may charge an additional fee of $100. If a

delingquent amount is owed to the association for the applicable

unit, an additional fee for the estoppel certificate may not

"
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(g) If estoppel certificates for multiple units owned by

the same owner are simultaneously requested from the same

association and there are no past due monetary obligations owed

to the association, the statement of moneys due for those units

may be delivered in one or more estoppel certificates, and, even

though the fee for each unit shall be computed as set forth in

paragraph (f), the total fee that the association may charge for

the preparation and delivery of the estoppel certificates may

not exceed, in the aggregate:

1. For 25 or fewer units, $750.
2. For 26 to 50 units, $1,000.
3. For 51 to 100 units, $1,500.
4., For more than 100 units, $2,500.

(h) 4 The authority to charge a fee for the preparation

and delivery of the estoppel certificate must shaldt be

established by a written resolution adopted by the board or

provided by a written management, bookkeeping, or maintenance
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contract and is payable upon the preparation of the certificate.
If the certificate is requested in conjunction with the sale or
mortgage of a unit but the closing does not occur and no later
than 30 days after the closing date for which the certificate
was sought the preparer receives a written request, accompanied
by reasonable documentation, that the sale did not occur from a
payor that is not the unit owner, the fee shall be refunded to
that payor within 30 days after receipt of the request. The
refund is the obligation of the unit owner, and the association
may collect it from that owner in the same manner as an

assessment as provided in this section. The right to

reimbursement may not be waived or modified by any contract or

agreement. The prevailing party in any action brought to enforce

a right of reimbursement shall be awarded damages and all

applicable attorney fees and costs.

Section 2. Subsection (6) of section 719.108, Florida
Statutes, is amended to read:

719.108 Rents and assessments; liability; lien and
priority; interest; collection; cooperative ownership.—

(6) Within 10 business 45 days after receiving a written or

electronic request for an estoppel certificate from a unit owner

or the unit owner’s designee, or a unit mortgagee or the unit

mortgagee’s designee, the association shall issue the estoppel

certificate. Each association shall designate on its website a

person or entity with a street or e-mail address for receipt of

a request for an estoppel certificate issued pursuant to this

section. The estoppel certificate must be provided by hand

delivery, regular mail, or e-mail to the requestor on the date

of issuance of the estoppel certificate.
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(a) The estoppel certificate must contain all of the

following information and must be substantially in the following

form:

2. Name (s) of the unit owner(s) reflected in the books and

5. Storage locker number, if any:....

6. Attorney’s name and contact information if the account

is delinquent and has been turned over to an attorney for

collection. No fee may be charged for this information.

7. Fee for the preparation and delivery of the estoppel

8. Name of the requestor:....

9. Assessment information and other information:

ASSESSMENT INFORMATION:

a. The regular periodic assessment levied against the unit

is $.... per ... (insert frequency of payment)....

b. The regular periodic assessment is paid through

. (insert date paid through)....

c. The next installment of the regular periodic assessment

is due ... (insert due date)... in the amount of $.....

d. An itemized 1list of all assessments, special

assessments, and other moneys owed by the unit owner on the date

of issuance to the association for a specific unit is provided.

e. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due
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98 for each day after the date of issuance for the effective period

99 of the estoppel certificate is provided. In calculating the

100 amounts that are scheduled to become due, the association may

101 assume that any delinquent amounts will remain delinquent during

102 the effective period of the estoppel certificate.
103

104 OTHER INFORMATION:
105 f. Is there a capital contribution fee, resale fee,
106 transfer fee, or other fee due? ... (Yes)... ...(No).... If yes,

107 specify the type and amount of the fee.

108 g. What is the amount, if any, of an association

109 |application fee?

110 h. Is there a credit balance on the current account?

111 ...(¥es)... ...(No)....

112 i. Is there any violation of rule or regulation noticed to
113 the unit owner in the association official records? ... (Yes)...
114 ...(No)....

115 j. Do the rules and regulations of the association

116 applicable to the unit require approval by the board of

117 directors of the association for the transfer of the unit?

118 ...Yes... ...(No).... If yes, has the board approved the
119 transfer of the unit? ... (Yes)... .. .(No)....
120 k. Do rules or regulations applicable to the unit provide

121 for a right of first refusal in favor of the members or

122 association? ... (Yes)... ...(No).... If yes, include applicable

123 rules or regulations.

124 1. Provide a list of utilities provided to the unit which

125 are included in the assessments paid to the association.

126 m. Provide a list of all recreational or land leases to the
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association affecting the unit.

n. Provide a list of, and contact information for, all

other associations of which the unit 1s a member.

0. Provide a description of any litigation or

administrative proceedings in which the association is a party.

p. Provide contact information for all insurance maintained

by the association.

g. Provide the signature of an officer or authorized agent

of the association.

The association, at its option, may include additional

information in the estoppel certificate.

(b) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

unit has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(c) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and

assigns.
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(d) If an association receives a request for an estoppel

certificate from a unit owner or the unit owner’s designee, or a

unit mortgagee or the unit mortgagee’s designee, and fails to

deliver the estoppel certificate within 10 business days, a fee

may not be charged for the preparation and delivery of that

estoppel certificate.

(e) A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this subsection, and in any

such action the prevailing party is entitled to recover

reasonable attorney fees.

(f) Notwithstanding any limitation on transfer fees

contained in s. 719.106(1) (1), an association or its authorized

agent may charge a reasonable fee for the preparation and

delivery of an estoppel certificate, which may not exceed $200

if, on the date the certificate is issued, no delinquent amounts

are owed to the association for the applicable unit. If an

estoppel certificate is requested on an expedited basis and

delivered within 3 business days after the request, the

association may charge an additional fee of $100. If a

delinquent amount is owed to the association for the applicable

unit, an additional fee for the estoppel certificate may not

exceed 5200.

(g) If estoppel certificates for multiple units owned by

the same owner are simultaneously requested from the same

association and there are no past due monetary obligations owed

to the association, the statement of moneys due for those units

may be delivered in one or more estoppel certificates, and, even

though the fee for each unit shall be computed as set forth in

paragraph (f), the total fee that the association may charge for
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the preparation and delivery of the estoppel certificates may

not exceed, in the aggregate:

1. For 25 or fewer units, $750.
2. For 26 to 50 units, $1,000.
3. For 51 to 100 units, $1,500.
4. For more than 100 units, $2,500.

(h) The authority to charge a fee for the preparation and

delivery of the estoppel certificate must be established by a

written resolution adopted by the board or provided by a written

management, bookkeeping, or maintenance contract and is payable

upon the preparation of the certificate. If the certificate is

requested in conjunction with the sale or mortgage of a parcel

but the closing does not occur and no later than 30 days after

the closing date for which the certificate was sought the

preparer receives a written request, accompanied by reasonable

documentation, that the sale did not occur from a payor that is

not the parcel owner, the fee shall be refunded to that payor

within 30 days after receipt of the request. The refund is the

obligation of the parcel owner, and the association may collect

it from that owner in the same manner as an assessment as

provided in this section by a—uniteowner or mortgagee;—Ehe
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Section 3. Section 720.30851, Florida Statutes, is amended
to read:

720.30851 Estoppel certificates.—Within 10 business 45 days

after receiving a written or electronic thedate—on—which o

request for an estoppel certificate from a parcel owner or the

parcel owner’s designee, or a parcel mortgagee or the parcel

mortgagee’s designee, the association shall issue the estoppel

certificate. Each association shall designate on its website a

person or entity with a street or e-mail address for receipt of

a request for an estoppel certificate issued pursuant to this

section. The estoppel certificate must be provided by hand

delivery, regular mail, or e-mail to the requestor on the date

of issuance of the estoppel certificate.

(1) The estoppel certificate must contain all of the

following information and must be substantially in the following

form:

(a) Date of issuance:....

(b) Name (s) of the parcel owner(s) reflected in the books

(
(
(

o |Q |Q

)
) Parking or garage space number, 1f any:....
)

Storage locker number, if any:....

(f) Attorney’s name and contact information if the account

is delingquent and has been turned over to an attorney for

collection. No fee may be charged for this information.

(g) Fee for the preparation and delivery of the estoppel

(h) Name of the requestor:....

(1) Assessment information and other information:
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ASSESSMENT INFORMATION:

1. The regular periodic assessment levied against the

parcel is $.... per ... (insert frequency of payment)....

2. The regular periodic assessment is paid through

. (insert date paid through)....

3. The next installment of the regular periodic assessment

is due ... (insert due date)... in the amount of S$.....

4. An itemized list of all assessments, special

assessments, and other moneys owed on the date of issuance to

the association by the parcel owner for a specific parcel is

provided.

5. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

for each day after the date of issuance for the effective period

of the estoppel certificate is provided. In calculating the

amounts that are scheduled to become due, the association may

assume that any delinquent amounts will remain delinquent during

the effective period of the estoppel certificate.

OTHER INFORMATION:

6. Is there a capital contribution fee, resale fee,

transfer fee, or other fee due? ... (Yes)... ...(No).... If vyes,

specify the type and amount of the fee.

7. What is the amount, if any, of an association

application fee?

8. Is there a credit balance on the current account?

... (Yes)... ... (No)....

9. Is there any violation of rule or regulation noticed to
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the parcel owner in the association official records?

...(Yes)... ... (No)....

10. Do the rules and regulations of the association

applicable to the parcel require approval by the board of

directors of the association for the transfer of the parcel?

...(Yes)... ...(No).... If yes, has the board approved the

transfer of the parcel? ... (Yes)... ... (No)....

11. Do rules or regulations applicable to the parcel

provide for a right of first refusal in favor of the members or

association? ... (Yes)... ...(No).... If yes, include applicable

rules or regulations.

12. Provide a list of utilities provided to the parcel

which are included in the assessments paid to the association.

13. Provide a list of all recreational or land leases to

the association affecting the parcel.

14. Provide a list of, and contact information for, all

other associations of which the parcel is a member.

15. Provide a description of any litigation or

administrative proceedings in which the association is a party.

16. Provide contact information for all insurance

maintained by the association.

17. Provide the signature of an officer or authorized agent

of the association.

The association, at its option, may include additional

information in the estoppel certificate.

(2) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

Page 11 of 15
3/13/2017 1:54:17 PM 590-02287A-17




301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329

Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. CS for SB 398

LRI -2
period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

parcel has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.
(3)

owed in excess of the amounts specified in the estoppel

An association waives the right to collect any moneys

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and

assigns.
(4)

certificate from a parcel owner or the parcel owner’s designee,

If an association receives a request for an estoppel

or a parcel mortgagee or the parcel mortgagee’s designee, and

fails to deliver the estoppel certificate within 10 business

days, a fee may not be charged for the preparation and delivery

of that estoppel certificate fer—anestoppel—ecertifiecate
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(5)42> A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this section, and the
prevailing party is entitled to recover reasonable attorney

aEterneyls fees.

(6) An association or its authorized agent may charge a

reasonable fee for the preparation and delivery of an estoppel

certificate, which may not exceed $200 if on the date the

certificate is issued, no delinquent amounts are owed to the

association for the applicable parcel. If an estoppel

certificate is requested on an expedited basis and delivered

within 3 business days after the request, the association may

charge an additional fee of $100. If a delingquent amount is owed

to the association for the applicable parcel, an additional fee

for the estoppel certificate may not exceed $200.

(7) If estoppel certificates for multiple parcels owned by

the same owner are simultaneously requested from the same

association and there are no past due monetary obligations owed

to the association, the statement of moneys due for those

parcels may be delivered in one or more estoppel certificates,

and, even though the fee for each parcel shall be computed as

set forth in subsection (6), the total fee that the association

may charge for the preparation and delivery of the estoppel

certificates may not exceed, in the aggregate:

(a) For 25 or fewer parcels, $750.
(b) For 26 to 50 parcels, $1,000.
(c) For 51 to 100 parcels, $1,500.
(d)
(8):

For more than 100 parcels, $2,500.

43> The authority to charge a fee for the preparation
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and delivery of the estoppel certificate must shaldt be

established by a written resolution adopted by the board or
provided by a written management, bookkeeping, or maintenance
contract and is payable upon the preparation of the certificate.
If the certificate is requested in conjunction with the sale or
mortgage of a parcel but the closing does not occur and no later
than 30 days after the closing date for which the certificate
was sought the preparer receives a written request, accompanied
by reasonable documentation, that the sale did not occur from a
payor that is not the parcel owner, the fee shall be refunded to
that payor within 30 days after receipt of the request. The
refund is the obligation of the parcel owner, and the
association may collect it from that owner in the same manner as

an assessment as provided in this section. The right to

reimbursement may not be waived or modified by any contract or

agreement. The prevailing party in any action brought to enforce

a right of reimbursement shall be awarded damages and all

applicable attorney fees and costs.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete lines 13 - 32
and insert:
and form of delivery; prohibiting an association from
charging a preparation and delivery fee or making
certain claims if it fails to deliver an estoppel
certificate within certain timeframes; revising fee
requirements for preparing and delivering an estoppel

certificate under various circumstances; authorizing
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388 the statement of moneys due to be delivered in one or
389 more estoppel certificates under certain
390 circumstances; providing limits on a total fee charged
391 for the preparation and delivery of estoppel
392 certificates; certificates; requiring that the
393 authority to charge a fee for the preparation and
394 delivery of estoppel certificates be established by a
395 specified written resolution or provided by a certain
396 type of contract; providing that the right to
397 reimbursement may not be waived or modified by a
398 contract or agreement; requiring that the prevailing
399 party in an action to enforce a right to reimbursement
400 be awarded certain damages, fees, and costs;
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/15/2017

The Committee on Judiciary (Passidomo) recommended the

following:
Senate Amendment to Amendment (164802)
Delete line 205

and insert:

provided in this section. The right to reimbursement may not be

waived or modified by any contract or agreement. The prevailing

party in any action brought to enforce a right of reimbursement

shall be awarded damages and all applicable attorney fees and

+1h
cIIc
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By the Committee on Regulated Industries; and Senator Passidomo

580-01968-17

A bill to be entitled
An act relating to estoppel certificates; amending ss.
718.116, 719.108, and 720.30851, F.S.; revising
requirements relating to the issuance of an estoppel
certificate to specified persons; requiring a
condominium, cooperative, or homeowners’ association
to designate a street or e-mail address on its website
for estoppel certificate requests; specifying delivery
requirements for an estoppel certificate; requiring
that an estoppel certificate contain certain
information; providing an effective period for an
estoppel certificate based upon the date of issuance
and form of delivery; providing that an association
waives a specified claim against a person or such
person’s successors or assigns who in good faith rely
on the estoppel certificate; prohibiting an
association from charging a preparation and delivery
fee or making certain claims if it fails to deliver an
estoppel certificate within certain timeframes;
revising fee requirements for preparing and delivering
an estoppel certificate under various circumstances;
authorizing the statement of moneys due to be
delivered in one or more estoppel certificates under
certain circumstances; providing limits on a total fee
charged for the preparation and delivery of estoppel
certificates; requiring the fee for an estoppel
certificate to be paid from specified proceeds under

certain circumstances; requiring that the authority to

charge a fee for the estoppel certificate be

Page 1 of 20
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provided by a written management, bookkeeping, or
maintenance contract; deleting obsolete provisions;
conforming provisions to changes made by the act;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 718.116, Florida
Statutes, is amended to read:

718.116 Assessments; liability; lien and priority;
interest; collection.—

(8) Within 10 business 45 days after receiving a written or
electronic request therefor from a unit owner or the unit
owner’s his—er—her designee, or a unit mortgagee or the unit
mortgagee’s his—er—her designee, the association shall issue the
estoppel prewvide—a certificate. Each association shall designate

on its website a person or entity with a street or e-mail

address for receipt of a request for an estoppel certificate

issued pursuant to this section. The estoppel certificate must

be provided by hand delivery, regular mail, or e-mail to the

requestor on the date of issuance of the estoppel certificate

TN £ to +h

| i 1
AeFr—with—¥ B T roomTATrgm—Ppar - .

(a) The estoppel certificate must contain all of the

following information and must be substantially in the following

form:

1. Date of issuance:....
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2. Name (s) of the unit owner(s) reflected in the books and

records of the association:....

3. Unit designation and address:....

4. Parking or garage space number, if any:....

5. Storage locker number, if any:....

6. Attorney’s name and contact information if the account

is delinquent and has been turned over to an attorney for

collection. No fee may be charged for this information.

7. Fee for the preparation and delivery of the estoppel

8. Name of the requestor:....

9. Assessment information and other information:

ASSESSMENT INFORMATION:

a. The regular periodic assessment levied against the unit

is $.... per . (insert frequency of payment)....

b. The regular periodic assessment is paid through

. (insert date paid through)....

c. The next installment of the regular periodic assessment

is due ... (insert due date)... in the amount of $.....

d. An itemized list of all assessments, special

assessments, and other moneys owed on the date of issuance to

the association by the unit owner for a specific unit is

provided.

e. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

for each day after the date of issuance for the effective period

of the estoppel certificate is provided. In calculating the

amounts that are scheduled to become due, the association may
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assume that any delinquent amounts will remain delinquent during

the effective period of the estoppel certificate.

OTHER INFORMATION:

f. Is there a capital contribution fee, resale fee,

transfer fee, or other fee due? ...(Yes)... ...(No).... If yes,

specify the type and the amount of the fee.

g. What is the amount, if any, of an association

application fee?

h. Is there a credit balance on the current account?

...(Yes)... ...(No)....

i. Is there any violation of rule or regulation noticed to

the unit owner in the association official records? ... (Yes)...

... (No)....

j. Do the rules and regulations of the association

applicable to the unit require approval by the board of

directors of the association for the transfer of the unit?

...(Yes)... ...(No).... If yes, has the board approved the

transfer of the unit? ... (Yes)... ...(No)....

k. Do rules or regulations applicable to the unit provide

for a right of first refusal in favor of the members or

association? ... (Yes)... ...(No).... If yes, include applicable

rules or regulations.

1. Provide a list of utilities provided to the unit which

are included in the assessments paid to the association.

m. Provide a list of all recreational or land leases to the

association affecting the unit.

n. Provide a list of, and contact information for, all

other associations of which the unit is a member.
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0. Provide a description of any litigation or

administrative proceedings in which the association is a party.

p. Provide contact information for all insurance maintained

by the association.

g. Provide the signature of an officer or authorized agent

of the association.

The association, at its option, may include additional

information in the estoppel Anypersen—otherthan—th rrer—wh

relies—uporn—sueh certificate shall—Pbe protected thereby.

(b) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

unit has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(c) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and

assigns.

(d) If an association receives a request for an estoppel

certificate from a unit owner or the unit owner’s designee, or a
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unit mortgagee’s designee, and fails to

deliver the estoppel certificate within 10 business days, a fee

may not be charged for the preparation and delivery of that

estoppel certificate.

If the association fails to deliver the

estoppel certificate within 15 business days, the association

waives any claim, including a claim for a lien against the unit,

against a purchaser and mortgagee of the unit who would have

relied on the estoppel certificate, and the purchaser’s and

mortgagee’s successors

and assigns, for any amount that is owed

to the association through the date of closing and that should

have been shown on the estoppel certificate.

()4 A summary

proceeding pursuant to s. 51.011 may be

brought to compel compliance with this subsection, and in any

such action the prevailing party is entitled to recover

reasonable attorney attermeyls fees.
(f)+4e)> Notwithstanding any limitation on transfer fees

contained in s. 718.11

2(2) (i), an €hke association or its

authorized agent may charge a reasonable fee for the preparation

and delivery of an estoppel certificate, which may not exceed

$200 if, on the date the certificate is issued, no delinquent

amounts are owed to the association for the applicable unit. If

an estoppel certificate is requested on an expedited basis and

delivered within 3 bus

iness days after the request, the

association may charge an additional fee of $100. If a

delinquent amount is owed to the association for the applicable

unit, an additional fee for the estoppel certificate may not

exceed $200 fer—thepreparation—of—th riificate—The amount
£ e £ PR : Toded N PR +
e I e e

(g)l. If estoppel certificates for multiple units owned by
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175| the same owner are simultaneously requested from the same 204| +than 30 <days—afterthe eclosing date for which the ecertificate
176 association and there are no past due monetary obligations owed 205 = sght—the preparer—r i a—written reguest——=a mpanied
177 to the association, the statement of moneys due for those units 206| by —reasonabledeocumentation—thatEth ate—did—rot wr—frem—a
178| may be delivered in one or more estoppel certificates, and, even 207| payeor—thatis not—+theunitowner;—the £ hatl—be—refunded—=+
179| though the fee for each unit shall be computed as set forth in 208| <+hoet—poyer—within 30 da after—r ipt—of the reguest—Th
180| paragraph (f), the total fee that the association may charge for 209 refund—Ss—+th bligation—of +theunit re¥r;—and—the—= tation
181| the preparation and delivery of the estoppel certificates may 210 ma Tleet—it—from—that rer—in—the same—manner as—an
182| not exceed, in the aggregate: 211 = ment—as—providedin—+thi ticn-
183 a. For 25 or fewer units, $750. 212 Section 2. Subsection (6) of section 719.108, Florida
184 b. For 26 to 50 units, $1,000. 213 Statutes, is amended to read:
185 c. For 51 to 100 units, $1,500. 214 719.108 Rents and assessments; liability; lien and
186 d. For more than 100 units, $2,500. 215| priority; interest; collection; cooperative ownership.—
187 2. If an estoppel certificate is requested in conjunction 216 (6) Within 10 business 45 days after receiving a written or
188| with the sale or refinancing of a unit, the fee for the 217| electronic request for an estoppel certificate from a unit owner
189| preparation and delivery of the estoppel certificate shall be 218| or the unit owner’s designee, or a unit mortgagee or the unit
190| paid to the association from the closing or settlement proceeds. 219| mortgagee’s designee, the association shall issue the estoppel
191 If the closing does not occur, the fee for the preparation and 220| certificate. Each association shall designate on its website a
192| delivery of the estoppel certificate remains the obligation of 221| person or entity with a street or e-mail address for receipt of
193 the unit owner, and the association may collect the fee in the 222 a request for an estoppel certificate issued pursuant to this
194 same manner as an assessment against the unit. An association 223| section. The estoppel certificate must be provided by hand
195| may not require the payment of any other fee as a condition for 224| delivery, regular mail, or e-mail to the requestor on the date
196| the preparation or delivery of an estoppel certificate. 225| of issuance of the estoppel certificate.
197 (h)+4€) The authority to charge a fee for the preparation 226 (a) The estoppel certificate must contain all of the
198| and delivery of the estoppel certificate must shedt be 227 following information and must be substantially in the following
199 established by a written resolution adopted by the board or 228| form:
200| provided by a written management, bookkeeping, or maintenance 229 1. Date of issuance:....
201 contract ard—is—payableupon—the preparation—ofth reifieate. 230 2. Name (s) of the unit owner(s) reflected in the books and
202 Y rtificate dsreqguestedin afunetion—with—th at * 231 records of the association:....
203| mortgay £ a—unitbut—th tosing—dees—rnot wr—and—ro—tater 232 3. Unit designation and address:....
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4. Parking or garage space number, if any:....

5. Storage locker number, if any:....

6. Attorney’s name and contact information if the account

is delinquent and has been turned over to an attorney for

collection. No fee may be charged for this information.

7. Fee for the preparation and delivery of the estoppel

8. Name of the requestor:....

9. Assessment information and other information:

ASSESSMENT INFORMATION:

a. The regular periodic assessment levied against the unit

is $.... per ... (insert frequency of payment)....

b. The regular periodic assessment is paid through

. (insert date paid through)....

c. The next installment of the regular periodic assessment

is due ... (insert due date)... in the amount of $.....

d. An itemized list of all assessments, special

assessments, and other moneys owed by the unit owner on the date

of issuance to the association for a specific unit is provided.

e. An itemized list of any additional assessments, special

assessments, and other moneys that are scheduled to become due

for each day after the date of issuance for the effective period

of the estoppel certificate is provided. In calculating the

amounts that are scheduled to become due, the association may

assume that any delinquent amounts will remain delinquent during

the effective period of the estoppel certificate.

OTHER INFORMATION:
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f. Is there a capital contribution fee, resale fee,
transfer fee, or other fee due? ...(Yes)... ...(No).... If yes,
specify the type and amount of the fee.

g. What is the amount, if any, of an association
application fee?

h. Is there a credit balance on the current account?
...(Yes)... ...(No)....

i. Is there any violation of rule or regulation noticed to
the unit owner in the association official records? ... (Yes)...
... (No)....

j. Do the rules and regulations of the association
applicable to the unit require approval by the board of
directors of the association for the transfer of the unit?

.Yes... ...(No).... If yes, has the board approved the
transfer of the unit? ... (Yes)... .. .(No)....

k. Do rules or regulations applicable to the unit provide

for a right of first refusal in favor of the members or

association? ... (Yes)... .

..(No).... If yes, include applicable

rules or regulations.

1. Provide a list of

utilities provided to the unit which

are included in the assessments paid to the association.

m. Provide a list of

all recreational or land leases to the

association affecting the

unit.

n. Provide a list of,

and contact information for, all

other associations of which the unit is a member.

0. Provide a description of any litigation or

administrative proceedings in which the association is a party.

p. Provide contact information for all insurance maintained

by the association.
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g. Provide the signature of an officer or authorized agent

of the association.

The association, at its option, may include additional

information in the estoppel certificate.

(b) An estoppel certificate that is hand delivered or sent

by electronic means has a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the

estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

unit has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(c) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and

assigns.

(d) If an association receives a request for an estoppel

certificate from a unit owner or the unit owner’s designee, or a

unit mortgagee or the unit mortgagee’s designee, and fails to

deliver the estoppel certificate within 10 business days, a fee

may not be charged for the preparation and delivery of that

estoppel certificate. If the association fails to deliver the

estoppel certificate within 15 business days, the association
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waives any claim, including a claim for a lien against the unit,

against a purchaser and mortgagee of the unit who would have

relied on the estoppel certificate, and the purchaser’s and

mortgagee’s successors and assigns, for any amount that is owed

to the association through the date of closing and that should

have been shown on the estoppel certificate.

(e) A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this subsection, and in any

such action the prevailing party is entitled to recover

reasonable attorney fees.

(f) Notwithstanding any limitation on transfer fees

contained in s. 719.106(1) (i), an association or its authorized

agent may charge a reasonable fee for the preparation and

delivery of an estoppel certificate, which may not exceed $200

if, on the date the certificate is issued, no delinquent amounts

are owed to the association for the applicable unit. If an

estoppel certificate is requested on an expedited basis and

delivered within 3 business days after the request, the

association may charge an additional fee of $100. If a

delinquent amount is owed to the association for the applicable

unit, an additional fee for the estoppel certificate may not
exceed $200.

(g)l. If estoppel certificates for multiple units owned by

the same owner are simultaneously requested from the same

association and there are no past due monetary obligations owed

to the association, the statement of moneys due for those units

may be delivered in one or more estoppel certificates, and, even

though the fee for each unit shall be computed as set forth in

paragraph (f), the total fee that the association may charge for
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349| the preparation and delivery of the estoppel certificates may 378| to read:
350 not exceed, in the aggregate: 379 720.30851 Estoppel certificates.—Within 10 business +5 days
351 a. For 25 or fewer units, $750. 380 after receiving a written or electronic £he—dat Fr—m e
352 b. For 26 to 50 units, $1,000. 381 request for an estoppel certificate from a parcel owner or the
353 c. For 51 to 100 units, $1,500. 382| parcel owner’s designee, or a parcel mortgagee or the parcel
354 d. For more than 100 units, $2,500. 383| mortgagee’s designee, the association shall issue the estoppel
355 2. If an estoppel certificate is requested in conjunction 384 certificate. Each association shall designate on its website a
356 with the sale or refinancing of a unit, the fee for the 385| person or entity with a street or e-mail address for receipt of
357 preparation and delivery of the estoppel certificate shall be 386 a request for an estoppel certificate issued pursuant to this
358| paid to the association from the closing or settlement proceeds. 387 section. The estoppel certificate must be provided by hand
359 If the closing does not occur, the fee for the preparation and 388 delivery, regular mail, or e-mail to the requestor on the date
360| delivery of the estoppel certificate remains the obligation of 389| of issuance of the estoppel certificate.
361 the unit owner, and the association may collect the fee in the 390 (1) The estoppel certificate must contain all of the
362 same manner as an assessment against the unit. An association 391 following information and must be substantially in the following
363| may not require the payment of any other fee as a condition for 392| form:
364 the preparation or delivery of an estoppel certificate. 393 (a) Date of issuance:....
365 (h) The authority to charge a fee for the preparation and 394 (b) Name (s) of the parcel owner(s) reflected in the books
366| delivery of the estoppel certificate must be established by a 395| and records of the association:....
367 written resolution adopted by the board or provided by a written 396 (c) Parcel designation and address:....
368| management, bookkeeping, or maintenance contract by a—unit—owner 397 (d) Parking or garage space number, if any:....
369 r—mortgagee—the—as tatieon—shaltl provide—= rtifieat 398 (e) Storage locker numper, if any:....
370 tating—altt—= ments—and—other money d—+to—the—= iatien 399 (f) Attorney’s name and contact information if the account
371| by —theunitowner with respeet—to—th peratt pareet. Any 400| is delinquent and has been turned over to an attorney for
372| persen—otherthan the unit owner who reliesupon——such 401 collection. No fee may be charged for this information.
373 rtifieat hall be proteectedthereby-Notwithstanding an 402 (g) Fee for the preparation and delivery of the estoppel
374 Timitationon transfer fees containedin s+— 719 106{(H{iyr—the 403 certificate:....
375 as iatieon—or—itts—authorized agent may charge—a reasenable—F 404 (h) Name of the requestor:....
376 for—the preparation—-of—+th reifieates 405 (i) Assessment information and other information:
377 Section 3. Section 720.30851, Florida Statutes, is amended 406
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1. The regular p
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ASSESSMENT INFORMATION:

eriodic assessment levied against the

parcel is $.... per

. (insert frequency of payment)....

2. The regular p

eriodic assessment is paid through

. (insert date paid

through) ....

3. The next inst

allment of the regular periodic assessment

is due ... (insert due

date) ... in the amount of $.....

4. An itemized 1

ist of all assessments, special

assessments, and othe

r moneys owed on the date of issuance to

the association by th

e parcel owner for a specific parcel is

provided.

5. An itemized 1

ist of any additional assessments, special

assessments, and othe

r moneys that are scheduled to become due

for each day after the date of issuance for the effective period

of the estoppel certi

ficate is provided. In calculating the

amounts that are sche

duled to become due, the association may

assume that any delin

quent amounts will remain delinquent during

the effective period

of the estoppel certificate.

6. Is there a ca

OTHER INFORMATION:

pital contribution fee, resale fee,

transfer fee, or othe

r fee due? ...(Yes)... ...(No).... If yes,

specify the type and

amount of the fee.

7. What is the a

mount, if any, of an association

application fee?

8. Is there a cr

edit balance on the current account?

...(Yes)... ... (No)....

9. Is there any

violation of rule or regulation noticed to

the parcel owner in t

he association official records?
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10. Do the rules and regulations of the association

applicable to the parcel require approval by the board of

directors of the association for the transfer of the parcel?

...(Yes)... ...(No)....

If yes, has the board approved the

transfer of the parcel?

...(Yes)... ...(No)....

11. Do rules or regulations applicable to the parcel

provide for a right of first refusal in favor of the members or

association? ... (Yes)...

...(No).... If yes, include applicable

rules or regulations.

12. Provide a list of utilities provided to the parcel

which are included in the assessments paid to the association.

13. Provide a list of all recreational or land leases to

the association affecting the parcel.

14. Provide a list of, and contact information for, all

other associations of which the parcel is a member.

15. Provide a description of any litigation or

administrative proceedings in which the association is a party.

16. Provide contact information for all insurance

maintained by the association.

17. Provide the signature of an officer or authorized agent

of the association.

The association, at its option, may include additional

information in the estoppel certificate.

(2) An estoppel certificate that is hand delivered or sent

by electronic means has

a 30-day effective period. An estoppel

certificate that is sent by regular mail has a 35-day effective

period. If additional information or a mistake related to the
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estoppel certificate becomes known to the association within the

effective period, an amended estoppel certificate may be

delivered and becomes effective if a sale or refinancing of the

parcel has not been completed during the effective period. A fee

may not be charged for an amended estoppel certificate. An

amended estoppel certificate must be delivered on the date of

issuance, and a new 30-day or 35-day effective period begins on

such date.

(3) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and

assigns.

(4) If an association receives a request for an estoppel

certificate from a parcel owner or the parcel owner’s designee,

or a parcel mortgagee or the parcel mortgagee’s designee, and

fails to deliver an estoppel certificate within 10 business

days, a fee may not be charged for the preparation and delivery

of that estoppel certificate. If the association fails to

deliver the estoppel certificate within 15 business days, the

association waives any claim, including a claim for a lien

against the parcel, against a purchaser and mortgagee of the

parcel who would have relied on the estoppel certificate, and

the purchaser’s and mortgagee’s successors and assigns, for any

amount that is owed to the association through the date of

closing and that should have been shown on the fer—an estoppel

certificate is—= ived—fromaparcelowneror mortgagee;—or—his
h = 1 + 1 a4+ holl 1k 3 £ +
r—her desigree;—the = iatieon—shall provide—= rtifieat
3 d b ££4 +h d + £+ L oo
igred—byan—officer or authorized agent—of the—=as fation
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by +th 1 + it £ +o +h 1
b he—pareed REer—ormortgay +Hth—respeet—to—thepareed r
o N £ £ +h 3 £
=3 rottronrmayceharge—a—+F r—Ehe—Ppreparation—of—sueh
£ £ + d +h £ of h £ FEEEN tated +h
reifiecate;——and—the amount—ofsueh—+£ Pt B tated—on—th
(1) + +h 1 N 13
1 Ay—Pe¥rson hFer—thanr—a pareet—owner—who—¥relx wpor—a
£ £ + 3 + N £+ d + 1 +h £
reifieate—r +ves—thebenefits—and pr ttron—thereof

(5)42)> A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this section, and the

prevailing party is entitled to recover reasonable attorney

atterpeyls fees.

(6) An association or its authorized agent may charge a

reasonable fee for the preparation and delivery of an estoppel

certificate, which may not exceed $200 if on the date the

certificate is issued,

no delinquent amounts are owed to the

association for the applicable parcel. If an estoppel

certificate is requested on an expedited basis and delivered

within 3 business days

after the request, the association may

charge an additional fee of $100. If a delinguent amount is owed

to the association for the applicable parcel, an additional fee

for the estoppel certificate may not exceed $200.

(7) (a) If estoppel certificates for multiple parcels owned

by the same owner are simultaneously requested from the same

association and there are no past due monetary obligations owed

to the association, the statement of moneys due for those

parcels may be delivered in one or more estoppel certificates,

and, even though the fee for each parcel shall be computed as

set forth in subsection

(6), the total fee that the association

may charge for the preparation and delivery of the estoppel
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certificates may not exceed, in the aggregate:

1. For 25 or fewer parcels, $750.
2. For 26 to 50 parcels, $1,000.

3. For 51 to 100 parcels, $1,500.
4

For more than 100 parcels, $2,500.

(b) If an estoppel certificate is requested in conjunction

with the sale or refinancing of a parcel, the fee for the

preparation and delivery of the estoppel certificate shall be

paid to the association from the closing or settlement proceeds.

If the closing does not occur, the fee for the preparation and

delivery of the estoppel certificate remains the obligation of

the parcel owner, and the association may collect the fee in the

same manner as an assessment against the parcel. An association

may not require the payment of any other fee as a condition for

the preparation or delivery of an estoppel certificate.

(8) 43> The authority to charge a fee for the preparation
and delivery of the estoppel certificate must shedt be

established by a written resolution adopted by the board or

provided by a written management, bookkeeping, or maintenance

contract amd—3is—payablteupern—the preparation—of—+th reifieat
T£ +h +ad +h +1
I£—+h rtifiecateds—reguested—in rjeretion—with—the salt 2
£ Tyagde 4 + g 154
mortgay £ a—pareelbut—th losing—d Aot wr—and—no—tater
hit +h 3 A + i ad
war wght—the preparer—= ives—a—writtenrequest—a mpanied
b Kl = ot o +hot+ ] ] = + £
reaseonable—deocumentation—that—+th ate—didrnot wr—frem—a
payor—that—isnot—the pareetowner; the fee shaltt berefunded—to
+hat IR N 230 & £+ 1ot £+ + Th
that—payor—within days—after—r ipt—of therequest—Th
£ a3 +h 1 1 + o £ + 1 1 g +h
refund 3 B bligation—of the pareel nrer—and—th
1ot o 11 £ 2+ £ +hoa+ 1 +h
as iation—ma Heet 3t fromthatowner—3in—+th ame—maRner—as
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Section 4. This act shall take effect July 1, 2017.
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The Florida Senate
Committee Agenda Request

To: Senator Greg Steube, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: February 22, 2017

Irespectfully request that Senate Bill #398, relating to Estoppel Certificates, be placed on the:
] committee agenda at your earliest possible convenience,

<] next committee agenda.

Senator Kathleen Passidomo
Florida Senate, District 28

File signed original with committee office $-020 (03/2004)
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 724 modifies several sections of the Estates and Trusts chapter of the Florida Statutes
relating to the “elective share”—that is, the 30 percent portion of a decedent’s estate that a
surviving spouse may elect to take regardless of what is provided to him or her in the decedent’s
testamentary plan.

Also, the bill expressly includes the decedent’s protected homestead in the “elective estate.” For
the purpose of this calculation, homestead is valued differently depending on the interest that the
surviving spouse would have in the homestead.

As the bill includes the value of the homestead in the elective share, it also prescribes how the
homestead must be valued for the purposes of calculating the elective estate. Under the bill, if the
surviving spouse receives a full, outright (“fee simple”) interest, the homestead is valued at its
fair market value as of the decedent’s death.

But under current estate law, the surviving spouse is not entitled to the entire homestead if the
decedent is also survived by at least one descendant. In these situations, the surviving spouse
may choose the exclusive right to use the property for his or her life. Alternatively, the spouse
may take a one-half interest in the homestead as a tenant-in-common, with the descendent(s).
Commensurate to the surviving spouse’s limited ownership interest in these situations, the bill
prescribes reduced homestead valuations for the purposes of the elective estate calculation. If the
surviving spouse elects to take a life estate in the homestead, or if the surviving spouse elects to
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take a one-half interest in the homestead, the homestead is valued at one-half of its fair market
value on the decedent’s date of death.

Current law authorizes an award of attorneys’ fees and costs only where an election is made or
attempted in bad faith. The bill expands the prospect of recovering these fees and costs in two
ways. First, the bill expands the types of actions in which fees and costs may be granted. Second,
an award of fees and costs no longer must be predicated on bad faith.

The bill also expands the time in which a surviving spouse may move for an extension to choose
the elective share, expands the application of interest penalties for late payment by those who are
liable to contribute to the elective share, and adds a clause designed to “save” trusts that would
qualify as “elective share trusts” if not for a particular deficiency.

Il. Present Situation:
Elective Share

The law affords people broad authority to determine what will happen to their assets when they
die. To exercise this authority, people may use one or more of a host of available tools, perhaps
the best-known of which is a will. Other tools include trusts, beneficiary designations on bank
accounts and any number of other items, and life insurance policies.

However, the authority of a person to determine the destination of his or her property upon his or
her death is subject to a host of limitations. One of these limitations, which applies to people who
are married at the time of their death, is called the “elective share.” This provision of Florida law
entitles a decedent’s spouse to elect to receive a certain percentage of the estate, regardless of
what a will or other testamentary instrument says. This is percentage is called the “elective
share.”

The elective share is 30 percent of the net value of the “elective estate.” Section 732.2035, F.S.,
lists the decedent’s assets that are included in the elective estate. These assets include the probate
estate, as well as several categories of assets that do not pass through probate.

Homestead Not Included in Elective Estate

In Florida, the basic concept of a homestead is a home that is protected from most creditors and
actions of courts. Homestead includes $2,000 of personal property, but its main component is
real property.

Homestead property is specifically excluded from the elective estate.> As such, when calculating
the elective estate, the value of the homestead is not included.

Deadlines to Choose the Elective Share

In order to exercise the option to take the elective share, a surviving spouse must file his or her
election with the court. The surviving spouse must file the election by the earlier of 6 months
after the date the surviving spouse is served with the estate’s Letters of Administration or 2 years

L Section 732.2045(1)(i), F.S.
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after the death of the surviving spouse.? Within these timeframes, the surviving spouse may
petition the court for good cause for an extension of time to make the election.?

Contribution to the Elective Share

The elective share is available to a surviving spouse, even to one whom the decedent
purposefully did not provide for in the decedent’s testamentary plan. In a case in which a
surviving spouse is not left assets equal to at least 30 percent of the elective estate in the
testamentary plan, the amounts due the surviving spouse will need to come from assets that may
be allocated to other persons. The statutes require this money to be paid from a progression of
different asset types until the elective share is satisfied. These classes of assets are as follows:*

Class 1.—The decedent’s probate estate and revocable trusts.

Class 2.—Recipients of property interests, other than protected charitable
interests, included in the elective estate under s. 732.2035(2), (3), or (6), F.S. and,
to the extent the decedent had at the time of death the power to designate the
recipient of the property, property interests, other than protected charitable
interests, included under s. 732.2035(5) and (7), F.S.

Class 3.—Recipients of all other property interests, other than protected charitable
interests, included in the elective estate.

For purposes of [these classes], a protected charitable interest is any interest for
which a charitable deduction with respect to the transfer of the property was
allowed or allowable to the decedent or the decedent’s spouse under the United
States gift or income tax laws.®

Beneficiaries who have received a distribution of property that it included in the elective estate,
as well as “direct recipients,”® are liable to contribute to satisfying the elective share.” These
persons may have received property, rather than money, from the decedent’s estate.

Instead of making a cash payment of the dollar amount for which one of these persons is liable, a
beneficiary or direct recipient may contribute a proportional part of all property received. This
person may also satisfy their contribution obligation by doing one of two things with respect to
any property interest received before the date of the court’s order of contribution. As one option,
he or she may contribute all of the property. Or if the property has been sold or exchanged before

2 Section 732.2135(1), F.S.

3 Section 732.2135(2), F.S.

4 Section 732.2075(2), F.S.

5 As an example, assume these simplistic facts: a man dies with two adult children, $1,000,000 probate assets, no house, and
a will that leaves his entire estate to his two children in equal parts. Also, assume that the assets are elective share assets, and
that the wife files for her elective share. Here, the children, who would otherwise get $500,000 each, will each need to
contribute $150,000 to satisfy the wife’s elective share.

& “Direct recipient” is defined to include “the decedent’s probate estate and any other person who receives property included
in the elective estate by transfer from the decedent . . ., by right of survivorship, or by beneficiary designation under a
governing instrument.” Section 732.2025(1), F.S.

7 Section 732.2085(1), F.S.
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the date the spouse’s election was filed, the liable person may pay an amount equal to the value
of the property on the date it was sold or exchanged, less reasonable costs of the sale.®
Moreover, if a person pays the value of the property on the date of a sale or exchange, or if a
person contributes all of the property received,® no further contribution is required as to the
property. And that amount satisfies his or her contribution liability, even if it is less than the
amount he or she would otherwise owe. Accordingly, the balance is then reapportioned among
the other members of the class.*®

Ultimately, it is the duty of the court to determine the elective share and all necessary
contribution. And those who owe a contribution must pay interest on the contribution at the
statutory interest rate. This interest begins accruing 90 days after the contribution order.

Elective Share Trusts

The law grants a decedent’s estate several options as to the form of the transfer of an elective
share. One option, of course, is to give the surviving spouse assets outright. But, in lieu of giving
assets to the spouse outright, the law permits the decedent’s estate to satisfy the elective share by
merely placing assets into a trust for the benefit of the surviving spouse—an elective share trust.
And the law seeks to ensure that the trust actually benefits the surviving spouse.

Accordingly, by definition, an elective share trust must authorize the surviving spouse to require
the trustee either to make non-productive trust property productive or to convert it within a
reasonable time.!!

But even if a trust was intended to be an elective share trust and contains the other two elements
of an elective share trust, the law contains no mechanism to allow the surviving spouse to
nonetheless convert non-productive trust assets, thus “saving” the trust from failing the test. This
type of savings mechanism exists in Florida law for a marital deduction trust.*?

Attorney’s Fees and Costs for Bad-Faith Elections

If the court determines that an election is made or pursued in bad faith, the court may assess
attorney’s fees and costs against the surviving spouse or the surviving spouse’s estate.'®

Il. Effect of Proposed Changes:
Elective Share

In Florida law, the “elective share” is the 30 percent portion of a decedent’s “elective estate” that
a surviving spouse may elect to take regardless of what is provided to him or her in the
decedent’s testamentary plan.

8 Section 732.2085(2), F.S.

° That is, in the manner described in s. 732.2085(2)(b), F.S.
10 Section 732.2085(3)(a), F.S.

11 Section 732.2025(2), F.S.

12 Section 738.606, F.S.

13 Section 732.2135, F.S.
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Homestead is Included in the Elective Estate

A homestead as provided in Article X, s. 4 of the State Constitution is designed to protect one’s
home from most creditors and court actions. Homestead includes $2,000 of personal property,
but its main component is real property.

Under current law, homestead property is specifically excluded from the elective estate.’* As
such, the value of the homestead is not factored in when calculation of the elective estate.

The bill expressly includes homestead property in the elective estate, unless the surviving spouse
has waived his or her homestead rights.

Valuation of Homestead for the Purpose of Valuation of the Elective Estate

Because a decedent’s homestead is included in the elective estate under the bill, and because the
surviving spouse who chooses the elective share will get a percentage of the elective estate, it is
necessary to determine the value of the homestead for the purposes of this calculation. The bill
requires one of three different valuations of homestead property depending on the circumstances
of a given situation.

Under the homestead statute, it is possible that the homestead would simply pass to a surviving
spouse—that is, in “fee simple.” However, the situation is not so simple if the decedent is
survived by a spouse and one or more descendants. In this situation, the surviving spouse may
take one of two interests in the decedent’s homestead property.

One option is to take a “life estate” in the property. Essentially, a “life estate” is the right to use
the property for the surviving spouse’s life, but not to devise it upon his or her death.’® The other
interest the surviving spouse may take in the property is an undivided, one-half interest as a
tenant-in-common.*® Accordingly, the bill provides different valuations of the homestead, for
elective share purposes, depending on each of the three interests described above.

If the surviving spouse receives a fee simple interest, the homestead is valued at its fair market
value on the date of the decedent’s death. If the surviving spouse elects to take a life estate in the
homestead, or if the surviving spouse elects to take a one-half interest in the homestead, the
homestead is valued at one-half of its fair market value on the decedent’s death date.

Deadline to Choose the Elective Share

In order to exercise the option to take the elective share, a surviving spouse must file his or her
election with the court. The surviving spouse must file the election by the earlier of 6 months
after the date the surviving spouse is served with the estate’s Letters of Administration, or 2
years after the death of the surviving spouse.’” Under current law, the surviving spouse may,

14 Section 732.2045(1)(i), F.S.
15 Section 732.401(1), F.S.

16 Section 732.401(2), F.S.

17 Section 732.2135(1), F.S.
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within these timeframes, petition the court for good cause for an extension of time to make the
election.*® The bill modifies this scheme.

The bill maintains that the surviving spouse may move for an extension with the same
timeframes, and the bill maintains the 2-year absolute outer limit. However, the bill also permits
a surviving spouse to move for an extension within 40 days after the termination of the
proceedings specified in the bill.

Contribution to the Elective Share

Beneficiaries who have received a distribution of property that it included in the elective estate,
as well as “direct recipients,”° are liable to contribute to satisfying the elective share, both under
current law and under the bill.° These persons may have received property, rather than money,
from the decedent’s estate.

Under the bill, as under current law, instead of making a cash payment of the dollar amount for
which one of these persons is liable, a beneficiary or direct recipient may contribute a
proportional part of all property received. This person may also satisfy their contribution
obligation by doing one of two things with respect to any property interest received before the
date of the court’s order of contribution. As one option, he or she may contribute all of the
property. Or if the property has been sold or exchanged before the date the spouse’s election was
filed, the liable person may pay an amount equal to the value of the property on the date it was
sold or exchanged, less reasonable costs of the sale.?* Moreover, if a person pays the value of the
property on the date of a sale or exchange, or if a person contributes all of the property
received,?? no further contribution is required as to the property. And that amount satisfies his or
her contribution liability, even if it is less than the amount he or she would otherwise owe.??

However, under the bill, if this person’s required contribution is not fully paid by 2 years after
the date of the death of the decedent, the person must pay interest at the statutory rate on any
portion of the required contribution that remains unpaid.

Ultimately, it is the duty of the court to determine the elective share and all necessary
contributions. And those who owe a contribution must, as a general matter, pay interest on the
contribution at the statutory interest rate. This interest begins accruing 90 days after the
contribution order under current law. The bill maintains this provision, but also imposes interest
on any amount of the elective share not satisfied within 2 years of the date of the decedent’s
death, regardless of whether an order of contribution was entered.

18 Section 732.2135(2), F.S.

19 “Direct recipient” is defined to include “the decedent’s probate estate and any other person who receives property included
in the elective estate by transfer from the decedent . . ., by right of survivorship, or by beneficiary designation under a
governing instrument.” Section 732.2025(1), F.S.

20 Section 732.2085(1), F.S.

21 Section 732.2085(2), F.S.

22 That is, in the manner described in s. 732.2085(2)(b), F.S.

23 Accordingly, the balance is then reapportioned among the other members of the class. Section 732.2085(3)(a), F.S.
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Attorney’s Fees and Costs

In current law, if the court determines that an election is made or pursued in bad faith, the court
may assess attorney’s fees and costs against the surviving spouse or the surviving spouse’s
estate.?* The bill significantly expands the scope of this provision.

The bill removes the bad faith requirement, and the bill does not limit assessments of attorney’s
fees and costs to instances where someone makes or pursues an election.

Under the bill, the court may award fees and costs in any proceeding under the elective share
statutes in which there is a dispute over:

e The entitled to of the amount of the elective share;

e The property interests included in the elective or its value; or

e The satisfaction of the elective share.

Moreover, the bill specifies that when the court award costs and fees, it may do one or more of
the following:

e Direct payment from the estate;

e Direct payment from a party’s interest in the elective share or the elective estate; or

e Enter a judgment that can be satisfied from other property of a party.

If the personal representative fails to file a petition to determine the amount of the elective share,
as required by the Probate Rules, he or she may be liable for additional costs. Specifically, if the

electing spouse or any of the other persons mentioned in the bill file the petition that the personal
representative failed to file, he or she may be awarded the reasonable costs, including attorney’s

fees, incurred in connection with the preparation and filing of the petition.?®

Elective Share Trusts

By definition, elective share trusts must provide the surviving spouse with the ability to have
non-productive trust assets converted to productive assets. However, current law does not
provide a way to “save” a trust that fails to meet this requirement, though the trust otherwise
meets the definition of an elective share trust and was intended to be an elective share trust. The
bill changes this.

The bill authorizes a surviving spouse who is intended to benefit from an elective share trust to
force the trustee to make the trust productive. Thus, the bill “saves” trusts that do not otherwise
give the spouse this authority, but that are otherwise legally sufficient.

Effective Date

The bill takes effect July 1, 2017,

24 Section 732.2135, F.S.

% The removal of the bad-faith requirement, the expansion of the types of people who may seeks fees and costs, and the
expansion of the types of proceedings for which the non-prevailing party may have to pay costs could encourage settlement
of these matters. Additionally, it could discourage the very initiation of some proceedings, given the associated risk of being
the non-prevailing party and having to pay fees and costs.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the
Florida Constitution.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 732.2025,
732.2035, 732.2045, 732.2055, 732.2065, 732.2075, 732.2085, 732.2095, 732.2115, 732.2135,
732.2145, and 738.606.

This bill creates section 732.2151, Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on March 14, 2017:

The bill created a tiered-rate structure, depending on the length of the marriage, to
determine the amount of the elective share. These rates varied from 10 percent of the
elective estate to 40 percent of the elective estate. The committee substitute removes this
structure, returning to the current law’s 30 percent, flat rate.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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732.2035, F.S.; providing that a decedent’s property
interest in the protected homestead is included in the
elective estate; amending s. 732.2045, F.S.; revising
the circumstances under which the decedent’s property
interest in the protected homestead is excluded from
the elective estate; amending s. 732.2055, F.S.;
providing for the valuation of the decedent’s
protected homestead under certain circumstances;
amending s. 732.2065, F.S.; providing elective share
percentages as determined by the length of the
surviving spouse’s marriage to the decedent; amending
s. 732.2075, F.S.; conforming cross-references;
amending s. 732.2085, F.S.; requiring the payment of
interest on any unpaid portion of a person’s required
contribution toward the elective share with respect to
certain property; amending s. 732.2095, F.S.; revising
provisions relating to the valuation of a surviving
spouse’s interest in property to include protected
homestead; conforming cross-references; amending s.
732.2115, F.S.; conforming a cross-reference; amending
s. 732.2135, F.S.; revising the period within which a
specified person may petition the court for an
extension of time for making an election; removing a
provision authorizing assessment of attorney fees and
costs if an election is made in bad faith; amending s.
732.2145, F.S.; requiring the payment of interest on
any unpaid portion of a person’s required contribution
toward the elective share after a certain date;

creating s. 732.2151, F.S.; providing for the award of
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Florida Senate - 2017 SB 724 Florida Senate - 2017 SB 724
By Senator Passidomo
28-00984-17 2017724
A bill to be entitled
An act relating to estates; amending s. 732.2025,
F.S.; conforming cross-references; amending s. 28-00984-17 2017724__

fees and costs in certain elective share proceedings;
providing that a court may direct payment from certain
sources; providing applicability; amending s. 738.606,
F.S.; providing that a surviving spouse may require a
trustee of a marital or elective share trust to make
property productive of income; providing

applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1) and (9) of section 732.2025,
Florida Statutes, are amended to read:

732.2025 Definitions.—As used in ss. 732.2025-732.2155, the
term:

(1) “Direct recipient” means the decedent’s probate estate
and any other person who receives property included in the
elective estate by transfer from the decedent, including
transfers described in s. 732.2035(9) s+—732-263548), by right
of survivorship, or by beneficiary designation under a governing
instrument. For this purpose, a beneficiary of an insurance
policy on the decedent’s life, the net cash surrender value of
which is included in the elective estate, is treated as having
received property included in the elective estate. In the case
of property held in trust, “direct recipient” includes the
trustee but excludes the beneficiaries of the trust.

(9) “Revocable trust” means a trust that is includable in
the elective estate under s. 732.2035(5) s+—732-2035(4).

Section 2. Section 732.2035, Florida Statutes, is amended

to read:
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732.2035 Property entering into elective estate.—Except as
provided in s. 732.2045, the elective estate consists of the sum
of the values as determined under s. 732.2055 of the following
property interests:
(1) The decedent’s probate estate.

(2) The decedent’s interest in property which constitutes

the protected homestead of the decedent.

(3) The decedent’s ownership interest in accounts or
securities registered in “Pay On Death,” “Transfer On Death,”
“In Trust For,” or coownership with right of survivorship form.
For this purpose, “decedent’s ownership interest” means, in the
case of accounts or securities held in tenancy by the entirety,
one-half of the value of the account or security, and in all
other cases, that portion of the accounts or securities which
the decedent had, immediately before death, the right to
withdraw or use without the duty to account to any person.

(4) 43> The decedent’s fractional interest in property,

other than property described in subsection (3)42) or subsection

(8)+4#r, held by the decedent in joint tenancy with right of
survivorship or in tenancy by the entirety. For this purpose,
“decedent’s fractional interest in property” means the value of
the property divided by the number of tenants.

(5)+44)» That portion of property, other than property

described in subsection (2) and subsection (3), transferred by

the decedent to the extent that at the time of the decedent’s
death the transfer was revocable by the decedent alone or in
conjunction with any other person. This subsection does not
apply to a transfer that is revocable by the decedent only with

the consent of all persons having a beneficial interest in the
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(6) (a)45r+4=)> That portion of property, other than property

described in subsection (2)+433, subsection (4), subsection (5),

or subsection (8)+#)r, transferred by the decedent to the extent

that at the time of the decedent’s
1. The decedent possessed the

death:

right to, or in fact enjoyed

the possession or use of, the income or principal of the

property; or

2. The principal of the property could, in the discretion

of any person other than the spouse of the decedent, be

distributed or appointed to or for

the benefit of the decedent.

In the application of this subsection, a right to payments under

a commercial or private annuity, an annuity trust, a unitrust,

or a similar arrangement shall be treated as a right to that

portion of the income of the property necessary to equal the

annuity, unitrust, or other payment.

(b) The amount included under

this subsection is:

1. With respect to subparagraph (a)l., the value of the

portion of the property to which the decedent’s right or

enjoyment related, to the extent the portion passed to or for

the benefit of any person other than the decedent’s probate

estate; and

2. With respect to subparagraph (a)2., the value of the

portion subject to the discretion,

to the extent the portion

passed to or for the benefit of any person other than the

decedent’s probate estate.

(c) This subsection does not apply to any property if the

decedent’s only interests in the property are that:
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1. The property could be distributed to or for the benefit
of the decedent only with the consent of all persons having a
beneficial interest in the property; or

2. The income or principal of the property could be
distributed to or for the benefit of the decedent only through
the exercise or in default of an exercise of a general power of
appointment held by any person other than the decedent; or

3. The income or principal of the property is or could be
distributed in satisfaction of the decedent’s obligation of
support; or

4. The decedent had a contingent right to receive
principal, other than at the discretion of any person, which
contingency was beyond the control of the decedent and which had
not in fact occurred at the decedent’s death.

(7)46)> The decedent’s beneficial interest in the net cash
surrender value immediately before death of any policy of
insurance on the decedent’s life.

(8)+4#» The value of amounts payable to or for the benefit
of any person by reason of surviving the decedent under any
public or private pension, retirement, or deferred compensation
plan, or any similar arrangement, other than benefits payable
under the federal Railroad Retirement Act or the federal Social
Security System. In the case of a defined contribution plan as
defined in s. 414(i) of the Internal Revenue Code of 1986, as
amended, this subsection shall not apply to the excess of the
proceeds of any insurance policy on the decedent’s life over the
net cash surrender value of the policy immediately before the
decedent’s death.

(9)48) Property that was transferred during the l-year
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period preceding the decedent’s death as a result of a transfer
by the decedent if the transfer was either of the following
types:

(a) Any property transferred as a result of the termination
of a right or interest in, or power over, property that would
have been included in the elective estate under subsection
(5)+44) or subsection (6)+45) if the right, interest, or power had
not terminated until the decedent’s death.

(b) Any transfer of property to the extent not otherwise
included in the elective estate, made to or for the benefit of
any person, except:

1. Any transfer of property for medical or educational
expenses to the extent it qualifies for exclusion from the
United States gift tax under s. 2503 (e) of the Internal Revenue
Code, as amended; and

2. After the application of subparagraph 1., the first
annual exclusion amount of property transferred to or for the
benefit of each donee during the l-year period, but only to the
extent the transfer qualifies for exclusion from the United
States gift tax under s. 2503 (b) or (c) of the Internal Revenue
Code, as amended. For purposes of this subparagraph, the term
“annual exclusion amount” means the amount of one annual
exclusion under s. 2503 (b) or (c) of the Internal Revenue Code,
as amended.

(c) Except as provided in paragraph (d), for purposes of
this subsection:

1. A “termination” with respect to a right or interest in
property occurs when the decedent transfers or relinquishes the

right or interest, and, with respect to a power over property, a
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termination occurs when the power terminates by exercise,
release, lapse, default, or otherwise.

2. A distribution from a trust the income or principal of
which is subject to subsection (5)+4), subsection (6)+45), or
subsection (10)+%) shall be treated as a transfer of property by
the decedent and not as a termination of a right or interest in,
or a power over, property.

(d) Notwithstanding anything in paragraph (c) to the
contrary:

1. A “termination” with respect to a right or interest in
property does not occur when the right or interest terminates by
the terms of the governing instrument unless the termination is
determined by reference to the death of the decedent and the
court finds that a principal purpose for the terms of the
instrument relating to the termination was avoidance of the
elective share.

2. A distribution from a trust is not subject to this
subsection if the distribution is required by the terms of the
governing instrument unless the event triggering the
distribution is determined by reference to the death of the
decedent and the court finds that a principal purpose of the
terms of the governing instrument relating to the distribution
is avoidance of the elective share.

(10)+9) Property transferred in satisfaction of the
elective share.

Section 3. Paragraph (i) of subsection (1) of section
732.2045, Florida Statutes, is amended to read:

732.2045 Exclusions and overlapping application.—

(1) EXCLUSIONS.—Section 732.2035 does not apply to:
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(i) Property which constitutes the protected homestead of

the decedent if the surviving spouse validly waived his or her

homestead rights as provided under s. 732.702, or otherwise

and such spouse did not receive any

interest in the protected homestead upon the decedent’s death

+ N + £ b the d dent!

28-00984-17

under applicable law,
heot+h held b + ] =
hretherheld by the—d

death.
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Section 4. Section 732.2055, Florida Statutes, is amended

to read:

732.2055 Valuation of the elective estate.—For purposes of

s. 732.2035, “value”

means:

(1) (a) In the case of protected homestead:

1. If the surviving spouse receives a fee simple interest,

the fair market value of the protected homestead on the date of

the decedent’s death.

2. If the spouse takes a life estate as provided in s.

732.401 (1), or validly elects to take an undivided one-half

interest as a tenant in common as provided in s. 732.401(2),

one-half of the fair market value of the protected homestead on

the date of the decedent’s death.

3. If the surviving spouse validly waived his or her

homestead rights as provided under s. 732.702 or otherwise under

applicable law, but nevertheless receives an interest in the

protected homestead,

other than an interest described in s.

732.401, including an interest in trust, the value of the

spouse’s interest is determined as property interests that are

not protected homestead.

(b) For purposes of this subsection, the term “fair market

value” means the net of the aggregate amount, as of the date of
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236 the decedent’s death, of all mortgages, liens, and security 265 Section 5. Section 732.2065, Florida Statutes, is amended
237 interests to which the protected homestead is subject and for 266 to read:
238 which the decedent is liable, but only to the extent that such 267 732.2065 Amount of the elective share.—The elective share
239| amount is not otherwise deducted as a claim paid or payable from 268| to which a surviving spouse is entitled is determined based upon
240 the elective estate. 269 the number of years of the surviving spouse’s marriage to the
241 (2) In the case of any policy of insurance on the 270 decedent, determined as of the date of the decedent’s death, as
242 decedent’s life includable under s. 732.2035(5), (6), or (7) s+ 271 follows:
243 1322035445 +—er—+6), the net cash surrender value of the 272 (1) If the decedent and the surviving spouse were last
244| policy immediately before the decedent’s death. 273| married to each other for less than 5 full years, the elective
245 (3)42» In the case of any policy of insurance on the 274 share is an amount equal to 10 percent of the elective estate.
246 decedent’s life includable under s. 732.2035(9) s—732-208358), 275 (2) If the decedent and the surviving spouse were last
247 the net cash surrender value of the policy on the date of the 276| married to each other for at least 5 full years but less than 15
248 termination or transfer. 2717 full years, the elective share is an amount equal to 20 percent
249 (4)+43)» In the case of amounts includable under s. 278| of the elective estate.
250 732.2035(8) s+—432-2635+4%), the transfer tax value of the 279 (3) If the decedent and the surviving spouse were last
251 amounts on the date of the decedent’s death. 280| married to each other for at least 15 full years but less than
252 (5)+4)» In the case of other property included under s. 281 25 full years, the elective share is an amount equal to 30
253 732.2035(9) s5+—F32-2635(8), the fair market value of the 282 percent of the elective estate.
254| property on the date of the termination or transfer, computed 283 (4) If the decedent and the surviving spouse were last
255| after deducting any mortgages, liens, or security interests on 284| married to each other for 25 full years or more, the elective
256| the property as of that date. 285| share is an amount equal to 40 percent of the elective estate.
257 (6)+45)» In the case of all other property, the fair market 286| ds—an—amount—egual—~ O—perecent—ofth leetd tat
258 value of the property on the date of the decedent’s death, 287 Section 6. Paragraph (b) of subsection (1), paragraph (b)
259| computed after deducting from the total value of the property: 288| of subsection (2), and paragraph (c) of subsection (3) of
260 (a) All claims paid or payable from the elective estate; 289| section 732.2075, Florida Statutes, are amended to read:
261| and 290 732.2075 Sources from which elective share payable;
262 (b) To the extent they are not deducted under paragraph 291| abatement.—
263 (a), all mortgages, liens, or security interests on the 292 (1) Unless otherwise provided in the decedent’s will or, in
264| property. 293| the absence of a provision in the decedent’s will, in a trust

Page 9 of 20 Page 10 of 20
CODING: Words strieken are deletions; words underlined are additions. CODING: Words strieken are deletions; words underlined are additions.




Florida Senate - 2017 SB 724 Florida Senate - 2017 SB 724

28-00984-17 2017724 28-00984-17 2017724
294 referred to in the decedent’s will, the following are applied 323| satisfied as follows:
295 first to satisfy the elective share: 324 (c) If there is more than one trust to which this
296 (b) To the extent paid to or for the benefit of the 325| subsection could apply, unless otherwise provided in the
297 surviving spouse, amounts payable under any plan or arrangement 326| decedent’s will or, in the absence of a provision in the
298 described in s. 732.2035(8) s+—432-2835tH. 327 decedent’s will, in a trust referred to in the decedent’s will,
299 (2) If, after the application of subsection (1), the 328 the unsatisfied balance shall be apportioned pro rata to all
300 elective share is not fully satisfied, the unsatisfied balance 329| such trusts in proportion to the value, as determined under s.
301 shall be allocated entirely to one class of direct recipients of 330 732.2095(2) (f) —F 3220952+, of the surviving spouse’s
302| the remaining elective estate and apportioned among those 331| beneficial interests in the trusts.
303 recipients, and if the elective share amount is not fully 332 Section 7. Paragraph (a) of subsection (3) of section
304 satisfied, to the next class of direct recipients, in the 333 732.2085, Florida Statutes, is amended to read:
305| following order of priority, until the elective share amount is 334 732.2085 Liability of direct recipients and beneficiaries.—
306 satisfied: 335 (3) If a person pays the value of the property on the date
307 (b) Class 2.—Recipients of property interests, other than 336| of a sale or exchange or contributes all of the property
308 protected charitable interests, included in the elective estate 337 received, as provided in paragraph (2) (b):
309 under s. 732.2035(3), (4), or (7) — 22203523y —oer {6} 338 (a) No further contribution toward satisfaction of the
310 and, to the extent the decedent had at the time of death the 339 elective share shall be required with respect to that property.
311| power to designate the recipient of the property, property 340| However, if a person’s required contribution is not fully paid
312 interests, other than protected charitable interests, included 341 by 2 years after the date of the death of the decedent, such
313 under s. 732.2035(6) and (8) e e e e S N 342 person must also pay interest at the statutory rate on any
314 343| portion of the required contribution that remains unpaid.
315| For purposes of this subsection, a protected charitable interest 344 Section 8. Section 732.2095, Florida Statutes, is amended
316| 1is any interest for which a charitable deduction with respect to 345| to read:
317| the transfer of the property was allowed or allowable to the 346 732.2095 Valuation of property used to satisfy elective
318 decedent or the decedent’s spouse under the United States gift 347 share.—
319 or income tax laws. 348 (1) DEFINITIONS.—As used in this section, the term:
320 (3) If, after the application of subsections (1) and (2), 349 (a) “Applicable valuation date” means:
321| the elective share amount is not fully satisfied, the additional 350 1. In the case of transfers in satisfaction of the elective
322| amount due to the surviving spouse shall be determined and 351 share, the date of the decedent’s death.
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352 2. In the case of property held in a qualifying special 381| by the spouse in favor of the spouse’s estate without the
353| needs trust on the date of the decedent’s death, the date of the 382 consent of any other person.
354| decedent’s death. 383 (c) “Qualifying invasion power” means a power held by the
355 3. In the case of other property irrevocably transferred to 384 surviving spouse or the trustee of an elective share trust to
356 or for the benefit of the surviving spouse during the decedent’s 385 invade trust principal for the health, support, and maintenance
357 life, the date of the transfer. 386 of the spouse. The power may, but need not, provide that the
358 4. In the case of property distributed to the surviving 387| other resources of the spouse are to be taken into account in
359 spouse by the personal representative, the date of distribution. 388 any exercise of the power.
360 5. Except as provided in subparagraphs 1., 2., and 3., in 389 (2) Except as provided in this subsection, the value of
361 the case of property passing in trust for the surviving spouse, 390| property for purposes of s. 732.2075 is the fair market value of
362 the date or dates the trust is funded in satisfaction of the 391 the property on the applicable valuation date.
363| elective share. 392 (a) If the surviving spouse has a life interest in property
364 6. In the case of property described in s. 732.2035(2), 393 not in trust that entitles the spouse to the use of the property
365 (3), or (4) 22 ¥—3}, the date of the decedent’s 394 for life, including, without limitation, a life estate in
366 death. 395 protected homestead as provided in s. 732.401 (1), the value of
367 7. In the case of proceeds of any policy of insurance 396 the spouse’s interest is one-half of the value of the property
368| payable to the surviving spouse, the date of the decedent’s 397 on the applicable valuation date.
369 death. 398 (b) If the surviving spouse elects to take an undivided
370 8. In the case of amounts payable to the surviving spouse 399 one-half interest in protected homestead as a tenant in common
371 under any plan or arrangement described in s. 732.2035(8) s+ 400 as provided in s. 732.401(2), the value of the spouse’s interest
372 332-2035+7H-, the date of the decedent’s death. 401 is one-half of the value of the property on the applicable
373 9. In all other cases, the date of the decedent’s death or 402 valuation date.
374| the date the surviving spouse first comes into possession of the 403 (c) If the surviving spouse validly waived his or her
375| property, whichever occurs later. 404| homestead rights as provided in s. 732.702 or otherwise under
376 (b) “Qualifying power of appointment” means a general power 405 applicable law but nevertheless receives an interest in
377| of appointment that is exercisable alone and in all events by 406| protected homestead, other than an interest described in s.
378 the decedent’s spouse in favor of the spouse or the spouse’s 407 732.401, including, without limitation, an interest in trust,
379 estate. For this purpose, a general power to appoint by will is 408 the value of the spouse’s interest is determined as property
380 a qualifying power of appointment if the power may be exercised 409| interests that are not protected homestead.
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(d)+4} If the surviving spouse has an interest in a trust,
or portion of a trust, which meets the requirements of an
elective share trust, the value of the spouse’s interest is a
percentage of the value of the principal of the trust, or trust
portion, on the applicable valuation date as follows:

1. One hundred percent if the trust instrument includes
both a qualifying invasion power and a qualifying power of
appointment.

2. Eighty percent if the trust instrument includes a
qualifying invasion power but no qualifying power of
appointment.

3. Fifty percent in all other cases.

(e)+4er If the surviving spouse is a beneficiary of a trust,
or portion of a trust, which meets the requirements of a
qualifying special needs trust, the value of the principal of
the trust, or trust portion, on the applicable valuation date.

(f)+4e)» If the surviving spouse has an interest in a trust
that does not meet the requirements of either an elective share
trust or a qualifying special needs trust, the value of the
spouse’s interest is the transfer tax value of the interest on
the applicable valuation date; however, the aggregate value of
all of the spouse’s interests in the trust shall not exceed one-
half of the value of the trust principal on the applicable
valuation date.

(g)+4e)> In the case of any policy of insurance on the
decedent’s life the proceeds of which are payable outright or to
a trust described in paragraph (d)-k), paragraph (e)+4e), or

paragraph (f)-+e), the value of the policy for purposes of s.

732.2075 and paragraphs (d), (e), and (f) Hrr—terr—and—d)> is
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(h)4£» In the case of a right to one or more payments from
an annuity or under a similar contractual arrangement or under
any plan or arrangement described in s. 732.2035(8) s+
F32-20635++-, the value of the right to payments for purposes of
s. 732.2075 and paragraphs (d), (e), and (f) Hor+—e)r——and—t)

is the transfer tax value of the right on the applicable
valuation date.

Section 9. Section 732.2115, Florida Statutes, is amended
to read:

732.2115 Protection of payors and other third parties.—
Although a property interest is included in the decedent’s
elective estate under s. 732.2035(3)-(9)

729 2035 (D) (Q\ a
g =7

payor or other third party is not liable for paying,
distributing, or transferring the property to a beneficiary
designated in a governing instrument, or for taking any other
action in good faith reliance on the validity of a governing
instrument.

Section 10. Section 732.2135, Florida Statutes, is amended
to read:

732.2135 Time of election; extensions; withdrawal.—

(1) Except as provided in subsection (2), the election must
be filed on or before the earlier of the date that is 6 months
after the date of service of a copy of the notice of
administration on the surviving spouse, or an attorney in fact
or guardian of the property of the surviving spouse, or the date
that is 2 years after the date of the decedent’s death.

(2) Within the period provided in subsection (1), or 40

days after the date of termination of any proceeding which
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affects the amount the spouse is entitled to receive under s.

732.2075(1), whichever is later, but no more than 2 years after

the decedent’s death, the surviving spouse or an attorney in

fact or guardian of the property of the surviving spouse may
petition the court for an extension of time for making an
election. For good cause shown, the court may extend the time
for election. If the court grants the petition for an extension,
the election must be filed within the time allowed by the
extension.

(3) The surviving spouse or an attorney in fact, guardian
of the property, or personal representative of the surviving
spouse may withdraw an election at any time within 8 months
after the decedent’s death and before the court’s order of
contribution.

(4) A petition for an extension of the time for making the
election or for approval to make the election shall toll the
time for making the election.

ith  +h + e ’ £ g
€ £ et

Section 11. Subsection (1) of section 732.2145, Florida
Statutes, 1s amended to read:

732.2145 Order of contribution; personal representative’s
duty to collect contribution.—

(1) The court shall determine the elective share and

contribution. Any amount of the elective share not satisfied

within 2 years of the date of death of the decedent shall bear

interest at the statutory rate until fully satisfied, even if an

Page 17 of 20

CODING: Words strieken are deletions; words underlined are additions.

497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525

Florida Senate - 2017 SB 724

28-00984-17 2017724

order of contribution has not yet been entered. Contributions

shall bear interest at the statutory rate beginning 90 days
after the order of contribution. The order is prima facie
correct in proceedings in any court or jurisdiction.

Section 12. Section 732.2151, Florida Statutes, is created
to read:

732.2151 Award of fees and costs in elective share

proceedings.—

(1) The court may award taxable costs as in chancery

actions, including attorney fees, in any proceeding under this

part in which there is an objection to or dispute over:

(a) The entitlement to or the amount of the elective share;

(b) The property interests included in the elective estate,

(c) The satisfaction of the elective share.

(2) When awarding taxable costs or attorney fees, the court

may do one or more of the following:

(a) Direct payment from the estate.

(b) Direct payment from a party’s interest in the elective

share or the elective estate.

(c) Enter a judgement that can be satisfied from other

property of the party.

(3) In addition to any of the fees that may be awarded

under subsections (1) and (2), if the personal representative

does not file a petition to determine the amount of the elective

share as required by the Florida Probate Rules, the electing

spouse or the attorney in fact, guardian of the property, or

personal representative of the electing spouse may be awarded

from the estate reasonable costs, including attorney fees,
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incurred in connection with the preparation and filing of the

petition.

(4) This section applies to all proceedings commenced on or
after July 1, 2017, without regard to the date of the decedent’s
death.

Section 13. Subsection (1) of section 738.606, Florida
Statutes, is amended to read:

738.606 Property not productive of income.—

(1) If a marital deduction under the Internal Revenue Code
or comparable law of any state is allowed for all or part of a

trust, or if assets are transferred to a trust that satisfies

the requirements of s. 732.2025(2) (a) and (c), and such assets

have been used in whole or in part to satisfy an election by a

surviving spouse under s. 732.2125 and £he—incem £ —whichmust

be—distributed—+to—th P & +h + £
be—aistributed he—grantor POt aRe—Ehre—a £

consist substantially of property that, in the aggregate, does
not provide the spouse with sufficient income from or use of the

which

trust assets, and if £he amounts the trustee transfers from
principal to income under s. 738.104 and distributes to the
spouse from principal pursuant to the terms of the trust are
insufficient to provide the spouse with the beneficial enjoyment

required to obtain the marital deduction, even though, in the

case of an elective share trust, a marital deduction is not made

or is only partially made, the spouse may require the trustee of

such marital trust or elective share trust to make property

productive of income, convert property within a reasonable time,
or exercise the power conferred by ss. 738.104 and 738.1041. The
trustee may decide which action or combination of actions to

take.
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Section 14. Applicability.—Except as otherwise provided in

this act, the amendments made by this act apply to decedents

whose death occurred on or after July 1, 2017.

Section 15. This act shall take effect July 1, 2017.
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Committee on Judiciary
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I respectfully request that Senate Bill #724, relating to Estates, be placed on the:
] committee agenda at your earliest possible convenience.

< next committee agenda.

Senator Kathleen Passidomo
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File signed original with committee office
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

SB 312 creates procedures for state, county, and municipal law enforcement agencies to follow
when they have a “lineup” for an eyewitness to identify a suspect. The procedures apply
whenever a law enforcement agency is investigating a crime and showing potential suspects to
an eyewitness for identification. These procedures require the use of a lineup administrator who
is unaware of which person in a live lineup is the suspect. For photo lineups, the procedures
prohibit the photo administrator from knowing which photograph is presented to the eyewitness.

The bill further provides that the Criminal Justice Standards and Training Commission of the
Florida Department of Law Enforcement are responsible for educating police departments on of
implementing the new guidelines.

Il. Present Situation:

Eyewitness misidentification of crime suspects has contributed to 64 percent of the Florida cases
in which DNA evidence later exonerated the defendant.* Of the 349 DNA exonerations
nationwide, more than 70 percent had a mistaken identification issue.?

! This represents nine of the 14 DNA-based exonerations in Florida. Information provided by Seth Miller, Executive
Director, The Innocence Project of Florida (February 8, 2017, e-mail on file with Criminal Justice Committee staff).

2 Information provided by Seth Miller, Executive Director, The Innocence Project of Florida (February 8, 2017, e-mail on file
with Criminal Justice Committee staff).
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Lineups

A lineup should be familiar to anyone who has seen police work depicted in popular media.
During a lineup, officers ask an eyewitness to a crime to identify the suspect from among various
people lined up in a room or from their pictures (usually the other people bear a resemblance to
the suspect). If the eyewitness correctly identifies the actual suspect from the lineup, the
identification can be used as evidence in a case against the suspect.

While a lineup is thus a valuable tool for officers, concerns have arisen that the eyewitness can
be unduly influenced by several factors, most notably having an officer present who knows
which person is the suspect.

Standards for Lineups

The FDLE, in collaboration with several other law enforcement organizations, published

standards in 2011 which strive to establish neutral lineups.® The FDLE standards are intended to

allow officers the flexibility of implementing a neutral lineup procedure.*

Guidelines and commentary instruct agencies to:

e Keep administration neutral by using someone unaffiliated with the investigation to
administer the lineup;

e Inform an eyewitness of the goals of the procedure beforehand; and

e Obtain an acknowledgement from the eyewitness before proceeding.®

The guidelines also encourage officers to follow consistent and specific procedures.® Being
guidelines, they are not binding.

Florida Law Enforcement Training

The Criminal Justice Standards and Training Commission (CJSTC), created within the Florida
Department of Law Enforcement, is responsible for, among other things, establishing uniform
minimum training standards for training officers in the various criminal justice disciplines and
establishing minimum curricular requirements for criminal justice training schools.’
Additionally, the CJSTC is tasked with designing, implementing, maintaining, evaluating,
revising, or adopting certain statutorily approved training programs. These programs include
basic recruit, advanced, career development, and specialized training.

3 Florida Department of Law Enforcement, Standards for Florida State and Local Law Enforcement Agencies in Dealing with
Photographic or Live Lineups in Eyewitness Identification (Rev. Jun. 15, 2011)
https://www.fdle.state.fl.us/cms/Guidelines/Documents/Standards.aspx.

* Florida Department of Law Enforcement, Eyewitness Guidelines, https://www.fdle.state.fl.us/cms/Guidelines/Eyewitness-
Guidelines.aspx (last visited Mar. 11, 2017).

5 Florida Department of Law Enforcement, Eyewitness Guidelines Commentary (Rev. Jun. 15, 2011),
https://www.fdle.state.fl.us/cms/Guidelines/Documents/EyewitnessGuidelinesCommentary.aspx .

61d.

7 Sections 943.11 and 943.12(5) and (8), F.S.

8 Section 943.17(1)(a)-(e), F.S.
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Effect of Proposed Changes:

The bill codifies many of the standards for conducting live and photo lineups which were
developed in 2011 by the Florida Department of Law Enforcement and associations representing
sheriffs, police chiefs, and prosecuting attorneys.

Lineup Procedures

The new procedures, which are codified in s. 92.70, F.S., cover live lineups, where the
“suspects” are shown in person to the eyewitness, and photo lineups, where pictures of the
“suspects” are shown to the eyewitness.

Under the bill, any live lineup in a law enforcement investigation must be conducted by an
“independent administrator,” someone “who is not participating in the investigation ... and is
unaware of which person in the lineup is the suspect.” If an independent administrator cannot be
found, no live lineup may be conducted.

A photo lineup should also be conducted with an independent administrator, but if one cannot be
found, the agency can use any technique that “achieves neutral administration,” as long as the
administrator of the lineup has no idea which pictures the eyewitness is viewing at which time.
Specific examples include using an “automated computer program” to show the pictures to the
eyewitness, and giving the photos to the eyewitness from a shuffled and randomly numbered
stack of folders.

Before the lineup is given, the bill also requires the agency to instruct the eyewitness:
1) The perpetrator might or might not be in the lineup;
2) The lineup administrator does not know the suspect’s identity (this instruction need not
be given if an alternative method is used in lieu of using an independent administrator);
3) The eyewitness should not feel compelled to make an identification;
4) lItis as important to exclude innocent persons as it is to identify the perpetrator; and
5) The investigation will continue with or without an identification.

Remedies for Improper Lineups

The bill also specifies consequences in subsequent judicial proceedings of the failure of a law
enforcement agency to follow the required procedures. Notably, this section is not included in
the FDLE standards on which the bill is modeled.

The failure to properly administer the lineup may be considered by the judge on a motion to
suppress the eyewitness identification. The failure to follow procedures is also admissible in
support of claims of eyewitness misidentification. Finally, the jury must be instructed that it may
consider evidence of compliance or noncompliance with the procedures to determine the
reliability of eyewitness identifications when compliance with the procedures is at issue.
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Criminal Justice Standards and Training Commission

In addition to the procedures for lineups, the bill directs the Criminal Justice Standards and
Training Commission to consult with the Department of Law Enforcement to create educational
materials and provide training programs on conducting lineups.

The bill takes effect on October 1, 2017.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Article VII, s. 18 of the State Constitution restricts the authority of the Legislature to
enact legislation requiring counties and municipalities to spend funds or take actions
requiring the expenditure of funds. However, section (d) of s. 18 exempts criminal laws
from these restrictions. Accordingly, the authority of the Legislature to enact this bill is
not restricted because the bill relates to criminal laws.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Standards and Training Commission, through the Department of
Law Enforcement does not anticipate any new expenditures as a result of the bill. Its
current materials and training are already consistent with the requirements of the bill.°

VI. Technical Deficiencies:

None.

® Florida Department of Law Enforcement, 2017 Legislative Bill Analysis for CS/SB 312 (Feb. 22, 2017).
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VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates section 92.70, Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on February 21, 2017:

The CS eliminated the Criminal Justice Standards and Training responsibility of
specifying and approving alternative lineup procedures as these are described in the bill.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By the Committee on Criminal Justice; and Senator Baxley

591-01907-17 2017312cl

A bill to be entitled
An act relating to eyewitness identification; creating
s. 92.70, F.S.; providing a short title; defining
terms; requiring state, county, municipal, or other
law enforcement agencies that conduct lineups to
follow specified procedures; requiring eyewitnesses to
sign an acknowledgment that they have received the
instructions about the lineup procedures from the law
enforcement agency; requiring lineup administrators to
document the refusal of an eyewitness to acknowledge
such receipt; specifying remedies for failing to
adhere to the eyewitness identification procedures;
requiring the Criminal Justice Standards and Training
Commission to create educational materials and provide
training programs on how to conduct lineups; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 92.70, Florida Statutes, is created to
read:
92.70 Eyewitness identification.—

(1) SHORT TITLE.—This section may be cited as the

“Eyewitness Identification Reform Act.”

(2) DEFINITIONS.—As used in this section, the term:

(a) “Eyewitness” means a person whose identification by

sight of another person may be relevant in a criminal

proceeding.

(b) “Independent administrator” means a person who is not
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participating in the investigation of a criminal offense and is

unaware of which person in the lineup is the suspect.

(c) “Lineup” means a photo lineup or live lineup.

(d) “Lineup administrator” means the person who conducts a

lineup.

(e) “Live lineup” means a procedure in which a group of

people is displayed to an eyewitness for the purpose of

determining if the eyewitness can identify the perpetrator of a

crime.

(f) “Photo lineup” means a procedure in which an array of

photographs is displayed to an eyewitness for the purpose of

determining if the eyewitness can identify the perpetrator of a

crime.

(3) EYEWITNESS IDENTIFICATION PROCEDURES.—A lineup

conducted in this state by a state, county, municipal, or other

law enforcement agency must meet all of the following

requirements:

(a) The lineup must be conducted by an independent

administrator. However, in lieu of using an independent

administrator, a law enforcement agency may conduct a photo

lineup eyewitness identification procedure using an alternative

method specified in subparagraph 1., subparagraph 2., or

subparagraph 3. Any alternative method must be carefully

structured to achieve neutral administration and to prevent the

lineup administrator from knowing which photograph is being

presented to the eyewitness during the identification procedure.

Alternative methods may include any of the following:

1. An automated computer program that can automatically

administer the photo lineup directly to an eyewitness and
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prevent the lineup administrator from seeing which photograph

the eyewitness is viewing until after the procedure is

completed.

2. A procedure in which photographs are placed in folders,

randomly numbered, and shuffled and then presented to an

eyewitness such that the lineup administrator cannot see or

track which photograph is being presented to the eyewitness

until after the procedure is completed.

3. Any other procedure that achieves neutral administration

and prevents the lineup administrator from knowing which

photograph is being presented to the eyewitness during the

identification procedure.

(b) Before a lineup, the eyewitness must be instructed

that:
1. The perpetrator might or might not be in the lineup;

2. The lineup administrator does not know the suspect’s

identity, except that this instruction need not be given when a

specified and approved alternative method of neutral

administration is used;

3. The eyewitness should not feel compelled to make an

identification;

4. It is as important to exclude innocent persons as it is

to identify the perpetrator; and

5. The investigation will continue with or without an

identification.

The eyewitness shall acknowledge, in writing, having received a

copy of the lineup instructions. If the eyewitness refuses to

sign a document acknowledging receipt of the instructions, the
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lineup administrator must document the refusal of the eyewitness

to sign a document acknowledging receipt of the instructions,

and the lineup administrator must sign the acknowledgment

document himself or herself.

(4) REMEDIES.—All of the following remedies are available

as consequences of compliance or noncompliance with any

requirement of this section:

(a)l. A failure on the part of a person to comply with any

requirement of this section shall be considered by the court

when adjudicating motions to suppress eyewitness identification.

2. A failure on the part of a person to comply with any

requirement of this section is admissible in support of a claim

of eyewitness misidentification, as long as such evidence is

otherwise admissible.

(b) If evidence of compliance or noncompliance with any

requirement of this section is presented at trial, the jury

shall be instructed that the jury may consider credible evidence

of compliance or noncompliance to determine the reliability of

eyewitness identifications.

(5) EDUCATION AND TRAINING.—The Criminal Justice Standards

and Training Commission, in consultation with the Department of

Law Enforcement, shall create educational materials and provide

training programs on how to conduct lineups in compliance with

this section.

Section 2. This act shall take effect October 1, 2017.
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THE FLORIDA SENATE

GCOMMITTEES:

Goverpmental Overslght and Accountabiiity, Chair

Criminal Justice, Vice Chalr )

Appropriations Subcommitiee on Criminal and
Civil Justlce

Appropriations Subcommittee on Health and
Human Services

Transportation

SELECT COMMITTEE:
Jolnt Select Gommittee on Coflective Bargaining

SENATOR DENNIS BAXLEY JOINT COMMITTEE:
12th District ’ Jolnt Leglsiative Auditing Committee
February 21, 2017

The Honorable Senator Greg Steube
326 Senate Office Building
Tallahassee, Florida 32399

Dear Chairman Steube,

1 respectfully request you place Senate Bill 312, relating to Eyewitness Protection on your
Criminal Justice agenda at your earliest convenience,

This bill requires state, county, municipal, or other law enforcement agencies that conduct
lineups to follow specified procedures. It includes that a lineup must be conducted by an
independent administrator or an alternative method such as using a computer or photo lineup.
It passed its first committee of reference, Criminal Justice with a 7-0 vote.

I appreciate your favorable consideration.

Onward & Upward,

L}

Dennis Baxle
Senator, District 12

DKB/dd

cc: Tom Cibula, Staff Director

320 Senate Office Building, 404 South Monroe St, Tallahassee, Florida 32389-1100 » (850) 487-5012
Email: baxley.dennis@flsenate.gov

JOE NEGRON ANITERE FL.LORES
President of the Senate ’ President Pro Tempore
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Summary:

SB 436 creates the “Florida Student and School Personnel Religious Liberties Act,” protecting
K-12 public school students, their parents, and school personnel from discrimination based on
their religious belief and expression.

The bill protects students from discrimination based on their religion in several ways. Regarding
coursework, the bill requires that students’ work be graded according to the expected academic
standards, without regard for any religious content. Also, if students in a given school setting are
permitted to wear clothing, jewelry, or accessories that display a secular message or symbol, then
students may also wear items displaying religious messages or symbols. Moreover, the bill
authorizes students to express themselves in a religious manner, and to engage in and organize
religious activities to the same extent as secular expressions and activities are permitted.

The bill protects school personnel from discrimination in several ways. First, school districts
may not discriminate against their employees on religious grounds. Also, school personnel may
not be barred from joining in certain types of student-initiated religious activities. This protection
includes several caveats, including that the activity must be on school grounds, occur at
reasonable times before or after school, be voluntary, and not conflict with the duties of the
employee joining the student-initiated activity.

The bill protects religious groups from discrimination by requiring school districts to permit
these groups access to the same facilities for assembly that it permits such access to secular
groups.

The bill requires school districts to adopt a policy establishing a “limited public forum” for
student speakers at certain school events. This policy must include certain elements set forth in
the bill. Also, the policy must include or be comprised entirely of the model limited public forum
policy that the bill requires the Florida Department of Education to develop and publish.
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Present Situation:
Federal and State Law Pertaining to Religious Liberty
Provisions in the Constitutions of Florida and the United States

The relationship between religion and government in the United States is governed by the First
Amendment to the U.S. Constitution, which prevents the government from establishing religion
and protects privately initiated expression and activities from government interference and
discrimination.?

The First Amendment to the U.S. Constitution states:

Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to petition the Government for
a redress of grievances.

Similarly, Article I, section 3 of the Florida Constitution states:

There shall be no law respecting the establishment of religion or prohibiting or
penalizing the free exercise thereof. Religious freedom shall not justify practices
inconsistent with public morals, peace or safety.

Both the U.S. Constitution and the Florida Constitution contain an Establishment Clause, Free
Exercise Clause, and protect individual freedom of speech and expression.?

Establishment of Religion

The Establishment Clause of the First Amendment to the U.S. Constitution requires the
government, including public school officials, to maintain neutrality in its treatment of religion.®
Accordingly, teachers and other school personnel, as government officials, may not lead students
in prayer, devotional readings from religious texts, or other religious practices.*

Free Exercise of Religion

The protections of the Free Exercise Clause direct that no law may discriminate against some or
all religious beliefs or regulate or prohibit conduct undertaken for religious reasons.® Florida

courts have generally interpreted Florida’s Free Exercise Clause as coequal to the federal clause.®

1 U.S. ConsT. amend. .

2 U.S. ConsT. amend. I; FLA. CONsT. art. 1, s. 3.

3 U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public Elementary and Secondary
Schools, https://wwwz2.ed.gov/policy/gen/guid/religionandschools/prayer _guidance.html (last visited March 3, 2017); see
also Everson v. Board of Education, 330 U.S. 1, 18 (1947).

4 Engle v. Vitale, 370 U.S. 421 (1962) (invalidating state laws directing the use of teacher-led prayer in public schools) and
School District of Abington Township Pennsylvania et al. v. Shempp et al., 374 U.S. 203 (1963) (invalidating state laws
requiring public schools to begin the school day with Bible readings).

5 Church of the Lukimi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532 (1993).

& Warner v. City of Boca Raton, 887 So. 2d 1023, 1030 (citing Toca v. State, 834 So. 2d 204, 208 (Fla. 2d DCA 2002)).
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Free Speech and Expression

Both the U.S. Constitution and Florida Constitution provide that every person may speak, write,
and publish sentiments on all subjects.’

However, an individual’s freedom of speech or expression may be limited by the government if
the speech or expression occurs on government-owned property, such as a public elementary,
middle, or high school, or at a public university.® Such limitations are determined by the type of
public forum created on government property.® There are three types of public forums:*°

e A “traditional” or “open public forum™!! is a place with a longstanding tradition of freedom
of expression, such as a public park or street corner. In an open public forum, the government
may only impose content-neutral time, place, and manner restrictions on speech and
expression.*?

e A “designated” or “limited public forum*? is a place with a more limited history of
expressive activity, usually only for certain groups or topics. Examples may include a
university meeting hall.}* Such limitations must serve a compelling state interest.®

e A “closed public forum” is a place that is not traditionally open to public expression, such as
a military base.®

Generally, student speech and religious expression are protected by the First Amendment of the
U.S. Constitution.r” However, such rights may be limited.'® A student’s right to freedom of
speech and expression is protected to the extent it does not “materially and substantially interfere
with the requirements of appropriate discipline in the operation of the school and without
colliding with the rights of others.”°

Students may pray, read religious texts, or study religious materials in a non-disruptive manner
when not engaged in school activities or instruction.?° School authorities are permitted to

"U.S. ConsT. amend. 1 (Congress shall make no law abridging the freedom of speech.); Art. 1., s. 4, Fla. Const. (Every
person may speak, write and publish sentiments on all subjects but shall be responsible for the abuse of that right.).

8 International Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992).

°1d. at 678-79.

1014,

11 First Amendment Schools, What is a public forum? http://www.firstamendmentschools.org/freedoms/fag.aspx?id=13012,
(last visited March 3, 2017); see Perry Education Association v. Perry Local Educators Association, 460 U.S. 37, 45-46
(1992).

12 Perry, 460 U.S. at 45-46.

13 First Amendment Schools, What is a public forum? http://wwuw.firstamendmentschools.org/freedoms/fag.aspx?id=13012,
(last visited March 3, 2017); see Perry, 460 U.S. at 45-46.

14 perry, 460 U.S. at 45-46.

15d.

16 1d.

7 Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 506, 513-514 (1969) (stating “First
Amendment rights, applied in light of the special characteristics of the school environment, are available to teachers and
students. It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or
expression at the schoolhouse gates.”); see Mergens, 496 U.S. at 230, 250 (1990) and Chandler v. Siegelman, 230 F.3d 1313,
1316-1317 (11th Cir. 2001) cert. denied, 533 U.S. 916 (2001) (religious expression).

18 Tinker, 393 U.S. at 506, 512-13.

191d. at 513.

20 U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public Elementary and Secondary
Schools, https://www?.ed.gov/policy/gen/quid/religionandschools/prayer_guidance.html (last visited March 3, 2017).
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regulate such activities, but must do so in a manner that does not discriminate against religious
expression.?

Florida Statutes

The Religious Freedom Restoration Act

Additionally, the Florida Religious Freedom Restoration Act (RFRA) specifically protects a
person’s right to the free exercise of religion.?? The RFRA provides that, as a general matter, the
government may not substantially burden a person’s free exercise of religion.? However, the
government may substantially burden a person’s exercise of religion if the government
demonstrates that the burden is in furtherance of a compelling government interest and is the
least restrictive means of furthering that interest.?*

The Florida Education Code

Florida law authorizes a district school board to adopt a policy allowing an inspirational message

by students at a student assembly.? The policy must provide that students who are responsible

for organizing any student-led portion of a student assembly must:2

e Have sole discretion in determining whether an inspirational message is to be delivered; and

e Choose the student volunteers to deliver the message. The student volunteers must be solely
responsible for the preparation and content of the inspirational message.

School district personnel are prohibited from participating in, or otherwise influencing, the
determination of whether an inspirational message is to be delivered or selecting the student
volunteers to deliver the inspirational message.?” Additionally, school district personnel may not
monitor or otherwise review the content of a student volunteer’s inspirational message.®

The Florida Department of Education is required annually to distribute the federal guidelines on
“Religious Expression in Public Schools” published by the U.S. Department of Education to all
district school board members, district superintendents, school principals, and teachers for
informational purposes.?®

Florida law requires each district school board to adopt a code of student conduct for elementary
schools and a code of student conduct for middle and high schools, and distribute the appropriate
code to teachers, school personnel, students, and parents at the beginning of each school year.*

21 Board of Education of Westside Community Schools, etc. et al. v. Mergens et al., 496 U.S. 226 (1990).

22 See ch. 761, F.S.

23 This burden might be a law, rule, or regulation—e.g., a statute that prohibited students from praying in the company of
their classmates.

24 Section 761.03, F.S.

25 Section 1001.432(1), F.S.

% 1d. at (1)(a).

271d. at (1)(b)1.

2 1d. at (1)(b)2.

29 Section 1002.205, F.S.; see also U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public
Elementary and Secondary Schools, https://www2.ed.gov/policy/gen/guid/religionandschools/prayer guidance.html (last
visited March 3, 2017).

30 Section 1006.07(2), F.S.
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The code of student conduct must include, but is not limited to, an explanation of the
responsibilities of each student with regard to appropriate dress and must prohibit clothing that
exposes underwear or body parts in an indecent or vulgar manner, or that disrupts the orderly
learning environment.3!

Additionally, each district school board is authorized to adopt policies requiring students to wear
uniforms or impose other dress-related requirements, if a district school board finds that the
policies are necessary for the safety and welfare of the student body or school personnel.®2

In 2016, the Legislature enacted the Students Attired for Education (SAFE) Act to create an

incentive payment for school districts and charter schools that implement a standard student

attire policy for all students in kindergarten through grade 8.2 The standard attire policy must:®*

e Apply to all students in kindergarten through grade 8 in the school district or charter school,
regardless of individual school grade configurations;

e Prohibit certain types or styles of clothing and require solid-colored clothing and fabrics for
pants, skirts, shorts, or similar clothing and require short-or-long sleeved shirts with collars;
and

e Allow reasonable accommodations based on student’s religion, disability, or medical
condition.

A district school board or charter school governing board that implements a districtwide or
schoolwide standard attire policy, respectively, is immune from civil liability resulting from
adoption of the policy in accordance with Florida law.®

Federal Statutes

The Civil Rights Act of 1964

Title VII of the Civil Rights Act of 1964, as amended, prohibits employment discrimination
based on race, color, religion, sex, and national origin.*® As such, a school district may not
discriminate against an employee on the basis of his or her religion. For purposes of the Civil
Rights Act, the term “religion” includes all aspects of religious observance, practice, or belief.®’

The Equal Access Act

The Equal Access Act®® makes it unlawful for any public secondary school that receives federal
financial assistance and maintains a limited open forum?® to deny equal access or fair opportunity

$11d. at (2)(d)1.

32 Section 1001.43(1)(b), F.S.

33 Section 1011.78, F.S.

#1d. at (3).

¥ 1d. at (5).

%642 U.S.C. s. 2000e.; U.S. Equal Employment Opportunity Commission, Title VII of the Civil Rights Act of 1964,
https://www.eeoc.gov/laws/statutes/titlevii.cfm (last visited March 3, 2017).

3742 U.S.C. s. 2000e(j).

%820 U.S.C.s. 4071.

39 A public secondary school has a limited open forum whenever such school grants an offering to or opportunity for one or
more noncurricular related student groups to meet on school premises during instructional time. 20 U.S.C. s. 4071(b). This is
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to, or discriminate against, any students who wish to conduct a meeting within that limited open
forum on the basis of religious, political, philosophical, or other content of speech at such
meetings.*

A public secondary school is deemed to offer a fair opportunity to students who wish to conduct

a meeting within its limited open forum if such school uniformly provides that:*

e The meeting is voluntary and student-initiated;

e There is no sponsorship of the meeting by the school, the government, or its agents or
employees;

e Employees or agents of the school or government are present at religious meetings only in a
nonparticipatory capacity;

e The meeting does not materially and substantially interfere with the orderly conduct of
educational activities within the school; and

e Nonschool persons do not direct, conduct, control, or regularly attend such activities of
student groups.

The U.S. Supreme Court has held that the Equal Access Act does not violate the Establishment
Clause of the First Amendment to the U.S. Constitution.*? The Equal Access Act applies to
public secondary schools*® and does not address the applicability of the Act to elementary or
middle schools.*

Federal Funding Conditioned on School Districts Not Restricting Prayer in School

A school district is responsible for the operation, control, and supervision of all public schools
within the school district.*> As a condition of receiving federal funds, a school district must
certify in writing to the Florida Department of Education that the school district has no policy
that prevents, or otherwise denies participation in, constitutionally protected prayer in public
schools.*

a different standard from the “limited public forum” specified in SB 436. See East High Gay Straight Alliance v. Board of
Education of Salt Lake City School District, 81 F. Supp. 2d 1199, 1200 n.1 (D. Utah 1999) (citing Mergens, 496 U.S. at 242).
4020 U.S.C. s. 4071(a).

411d. at (c).

42 Mergens, 496 U.S. at 253.

43 A “secondary school” means a public school which provides secondary education as determined by state law. 20 U.S.C.
4072(1). A secondary school in Florida is described as a high school. Section 1003.01(2), F.S.

4 The U.S. Supreme Court has noted that no meaning can be derived from the decision by Congress not to address
elementary schools in the Equal Access Act. Good News Club v. Milford Central School, 533 U.S. 98, 118 n.8 (2001).

45 FLA. CONsT. art. IX, s. 4(b).

46 20 U.S.C. s. 7904(b); see also Florida Department of Education, Guidelines in Annual Certification Regarding
Constitutionally Protected Prayer in all Public Elementary and Secondary Schools (Oct. 28, 2016), Memorandum
DPS:2016-168; U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public Elementary and
Secondary Schools, https://www?2.ed.gov/policy/gen/guid/religionandschools/prayer guidance.html (last visited March 3,
2017); s. 1002.205, F.S.
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Effect of Proposed Changes:
Discrimination Against Students, Parents, and School Personnel for Religion Prohibited

The bill prohibits a school district from discriminating against a student, parent, or school
personnel on the basis of a religious viewpoint or religious expression.

Non-discrimination Regarding Student Religious Expression

Under the bill, a school district must treat a student’s voluntary expression of a religious
viewpoint on an otherwise permissible subject in the same way that it would treat the expression
of a secular viewpoint.

Student Religious Expression in Coursework and Attire

The bill requires public schools to evaluate each student’s work on expected academic criteria
relating to the course curriculum and requirements, at least as to assignments that require a
student to express his or her viewpoint.*’

Similarly, the bill prohibits discrimination against religious clothing, accessories, and jewelry.
Specifically, a school district must permit the wearing of clothing, accessories, and jewelry that
display a religious message just as the school district would if these items were secular.*®

Student Prayer and Religious Activities

The bill also authorizes a student to pray or engage in and organize religious activities before,
during, and after the school day to the same extent that students may engage in secular activities,
expression, or groups. Further, the bill authorizes a group that meets for prayer or religious
speech to advertise or announce its meetings to the same extent that a secular group may
advertise or announce its meetings. This right appears to be consistent with the federal Equal
Access Act, which applies to public secondary schools.*® Also, students at these schools may
organize during non-instructional time.*° The bill appears to guarantee this right for students in
public elementary and middle schools as well.

The bill authorizes a student to express his or her religious beliefs via homework, artwork, and
other written and oral assignments free from discrimination based on their religious content of
the student’s work. This authority appears to be consistent with federal guidance on “Religious

47 The second and third sentences of paragraph (3)(a) seem to express the same basic idea, except where the third sentence
limits the prohibition on discrimination against religious viewpoints in coursework to those assignments that require a
student to express his or her viewpoint.

48 Examples of clothing, accessories, and jewelry that display a religious message or symbol may include a rosary necklace
(see Chalifoux v. New Caney Independent School District, 976 F. Supp. 659 (S.D. Tex. 1997), a yarmulke (see Menora v.
Illinois High School Association, 683 F.2d 1030 (7th Cir. 1982)), long, braided hair of particular religious significance (see
A.A. ex rel. Betenbaugh v. Needville Independent School District, 611 F.3d 248 (5th Cir. 2010)), and a hijab (United States’
Memorandum of Law in Support of Its Cross-Motion for Summary Judgment and in Opposition to Defendant’s Motion for
Summary Judgment, Hearn et al. v. Muskogee Public School District, C.A. No.: CIV 03-598-S (E.D. Okla. May 6, 2004)).
4920 U.S.C. s. 4071.

S0 «A public secondary school has a limited open forum whenever such school grants an offering to or opportunity for one or
more noncurriculum related student groups to meet on school premises during noninstructional time.” Id. at (b).
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Expression and Prayer in Class Assignments.”>* Such assignments must be evaluated based on
relevant academic standards, and neither penalized nor rewarded on account of religious
content.>?

Religious Liberty for School Personnel

Under the bill, a school district may not prohibit its personnel from attending religious activities
that are:

e On school property;

Student-initiated;

Voluntary;

At reasonable times before or after school; and

Not in conflict with the responsibilities or assignments of the attending personnel.

Also, the bill expressly requires school districts to comply with Title VI of the Civil Rights Act
of 1964, which prohibits an employer from discriminating against an employee on the basis of
religion.

Non-discrimination Regarding Access for Religious Groups

The bill requires school districts to permit religious groups to assemble in the same facilities in
which they permit a secular group to assemble. Therefore, for example, if a school grants
afterschool access to its gymnasium for an environmentalist group’s event, it must permit a
Jewish group to meet in the school’s gymnasium as well.

School Districts Required to Create “Limited Public Forum” Policies

In addition, the bill provides that a school district may not prevent school personnel from
participating in religious activities on school grounds if the activities are initiated by students at
reasonable times before or after the school day if the activities are voluntary and do not conflict
with the responsibilities or assignments of these personnel.>3

The bill also requires a school district to adopt a policy that establishes a limited public forum for
student speakers at any school event at which a student is to speak publicly. The policy must
require the school district to:

51 U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public Elementary and Secondary
Schools, https://wwwz2.ed.gov/policy/gen/quid/religionandschools/prayer_guidance.html (last visited March 3, 2017). As an
example, if a teacher’s assignment involves writing a poem, the work of a student who submits a poem in the form of a
prayer should be judged on the basis of academic standards, such as literary quality. Id.

2 d.

53 Presently, pursuant to the Establishment Clause of the First Amendment to the U.S. Constitution, teachers, school
administrators, or other school employees generally may not actively participate in prayer or similar religious activities with
students on school grounds, unless the overall context makes clear such employees are not participating in their official
capacity.U.S. Department of Education, Guidance on Constitutionally Protected Prayer in Public Elementary and Secondary
Schools, https://wwwz2.ed.gov/policy/gen/quid/religionandschools/prayer_guidance.html (last visited March 3, 2017). For
example, teachers may meet with other teachers for prayer or Bible study to the same extent that they may engage in other
conversations or nonreligious activities. Similarly, teachers may participate in their personal capacities in privately sponsored
baccalaureate ceremonies. Id.
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e Provide the forum in a manner that does not discriminate against a student’s voluntary
expression of a religious viewpoint on an otherwise permissible subject;

e Provide a method based on neutral criteria for the selection of student speakers at school
events, activities, and graduation ceremonies;

e Ensure that a student speaker does not engage in obscene, vulgar, offensively lewd, or
indecent speech; and

e State in written or oral form that the student’s speech does not reflect the endorsement,
sponsorship, position, or expression of the school district. The school district must deliver
this disclaimer at all graduation events and any other event at which a student speaks
publicly.

Additionally, the bill provides that a limited public forum may not exclude student expression of
a religious viewpoint on an otherwise permissible subject. Currently, district school boards have
the discretion to decide whether to establish a limited public forum.>* Consequently, a district
school board that has not yet adopted a policy may need to adopt a policy establishing a limited
public forum for student speakers to meet the requirements of this bill.

Responsibility of the Department of Education

The bill requires the Florida Department of Education to develop and publish on its website a
model “limited public forum” policy, which each district school board must adopt and
implement, regarding a limited public forum and the voluntary expression of religious
viewpoints by students and school personnel in public schools. The model policy may assist the
school districts in adopting a uniform policy regarding religious expression in public schools,
which may facilitate consistency in implementation of the policy.

The bill takes effect on July 1, 2017.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill does not require counties or municipalities to spend funds or limit their authority
to raise revenue or receive state-shared revenues as specified in Article VII, s. 18 of the
State Constitution.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

54 See Perry, 460 U.S. at 45-46. A limited public forum is a place with a more limited history of expressive activity, usually
only for certain groups or topics. Examples may include a university meeting hall. Such limitations must serve a compelling
state interest. First Amendment Schools, What is a public forum?
http://www.firstamendmentschools.org/freedoms/faq.aspx?id=13012, (last visited March 3, 2017).
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D. Other Constitutional Issues:

The provisions of the bill appear to be substantially consistent with provisions of federal
law, state law, and court opinions interpreting the right to religious freedom under the
state and federal constitutions. These laws and court opinions are discussed in the present
situation.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill requires the Florida Department of Education to develop a model limited public
forum policy, which school districts are required to adopt. School districts may be
permitted to supplement the model policy. Creating and adopting these policies may
involve some amount of cost to the Department of Education and each school district.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates an unnumbered section of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2017

By Senator Baxley

12-00655-17 2017436

A bill to be entitled
An act relating to religious expression in public
schools; providing a short title; prohibiting a school
district from discriminating against students,
parents, or school personnel on the basis of religious
viewpoints or expression; prohibiting penalty or
reward for a student’s religious expression in
coursework, artwork, or other specified assignments;
authorizing a student to wear clothing, accessories,
and jewelry displaying religious messages or symbols;
authorizing a student to pray or engage in religious
activities or expression; authorizing a student to
organize prayer groups, religious clubs, and other
religious gatherings; prohibiting a school district
from preventing school personnel from participating in
voluntary, student-initiated religious activities on
school grounds under specified circumstances;
requiring a school district to comply with the federal
requirements in Title VII of the Civil Rights Act of
1964; requiring that a school district provide
religious groups with equal access to school
facilities; authorizing religious groups to advertise
or announce meetings in the same manner and to the
same extent as secular groups; requiring that a school
district adopt a limited public forum policy and
deliver a disclaimer at school events; requiring that
the Department of Education develop and publish a
model policy regarding a limited public forum and
religious expression; requiring that each district
school board adopt and implement such model policy;

providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Religious expression in public schools.—

(1) This section may be cited as the “Florida Student and

School Personnel Religious Liberties Act.”

(2) A school district may not discriminate against a

student, parent, or school personnel on the basis of a religious

viewpoint or religious expression. A school district shall treat

a student’s voluntary expression of a religious viewpoint on an

otherwise permissible subject in the same manner that the school

district treats a student’s voluntary expression of a secular

viewpoint.

(3) (a) A student may express his or her religious beliefs

in coursework, artwork, and other written and oral assignments

free from discrimination. A student’s homework and classroom

assignments shall be evaluated, regardless of their religious

content, based on expected academic standards relating to the

course curriculum and requirements. A student may not be

penalized or rewarded based on the religious content of his or

her work if the coursework, artwork, or other written or oral

assignments require a student’s viewpoint to be expressed.

(b) A student may wear clothing, accessories, and Jjewelry

that display a religious message or sympbol in the same manner

and to the same extent that secular types of clothing,

accessories, and jewelry that display messages or symbols are

permitted to be worn.

(4) (a) A student may pray or engage in religious activities

or religious expression before, during, and after the school day

in the same manner and to the same extent that a student may
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engage in secular activities or expression. A student may

organize prayer groups, religious clubs, and other religious

gatherings before, during, and after the school day in the same

manner and to the same extent that a student is permitted to

organize secular activities and groups.

(b)1. A school district may not prevent school personnel

from participating in religious activities on school grounds

that are initiated by students at reasonable times before or

after the school day if such activities are voluntary and do not

conflict with the responsibilities or assignments of such

personnel.
2. A school district shall comply with the federal
requirements in Title VII of the Civil Rights Act of 1964, which

prohibits an employer from discriminating against an employee on

the basis of religion.

(c) A school district shall give a religious group access

to the same school facilities for assembling as given to secular

groups without discrimination based on the religious content of

the group’s expression. A group that meets for prayer or other

religious speech may advertise or announce its meetings in the

same manner and to the same extent that a secular group may

advertise or announce its meetings.

(5) (a) A school district shall adopt a policy that

establishes a limited public forum for student speakers at any

school event at which a student is to speak publicly. The

limited public forum policy shall require the school district

to:

1. Provide the forum in a manner that does not discriminate

against a student’s voluntary expression of a religious
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viewpoint on an otherwise permissible subject;

2017436

2. Provide a method based on neutral criteria for the

selection of student speakers at school events, activities, and

graduation ceremonies;

3. Ensure that a student speaker does not engage in

obscene, vulgar, offensively lewd, or indecent speech; and

4. State in written or oral form that the student’s speech

does not reflect the endorsement, sponsorship, position, or

expression of the school district.

(b) The school district shall deliver the disclaimer

required in subparagraph (a)4. at all graduation events and any

other event at which a student speaks publicly.

(c) Student expression of a religious viewpoint on an

otherwise permissible subject may not be excluded from the

limited public forum.

(6) The Department of Education shall develop a model

policy regarding a limited public forum and voluntary expression

of religious viewpoints by students and school personnel in

public schools pursuant to this section. The department shall

publish the model policy on its website. Each district school

board shall adopt and implement the department’s model policy.
Section 2. This act shall take effect July 1, 2017.
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Governmental Oversight and Accountability, Chair

Criminal Justice, Vice Chair

Apprapriations Subcommittee on Criminal and
Civil Justice

A;}!_Fropriaiions Subcommittes on Health and

uman Services
Transportation

SELECT COMMITTEE:
[oint Select Committee on Collective Bargaining

12th District Joint Legislative Audiiing Committes
March 6, 2017

The Honorable Senator Greg Steube
326 Senate Office Building
Tallahassee, Florida 32399

Dear Chairman Steube,

- I respectfully request you place Senate Bill 436, relating to Religious Expression in Public
Schools on the Judiciary agenda at your earliest convenience.

This bill prohibits a school district from discriminating against students on the basis of religion,
prohibits penalty or reward for a student’s religious expression in any coursework, activities,
clothing or jewelry. Authorizes a student to pray or engage in religious activities or expression,
including prayer groups, religious clubs, and other religious gatherings. Prohibits a school
district from preventing school personnel from participating in voluntary, student-initiated
religious activities on school grounds. Authorizes religious groups to advertise or announce
meetings in the same manner and to the same extent as secular groups. Requires that a school
district adopt a limited public forum policy and deliver a disclaimer at school events. Requires
DOE develop model for school districts. Districts must implement such model.

I appreciate your favorable consideration.

Onward & Upward,

Dennis Baxley
Senator, District 12

DKB/dd

cc: Tom Cibula, Staff Director

320 Senate Office Building, 404 South Monroe St, Tallahassee, Florida 32399-1100 e (850) 487-5012
Email: baxley.dennis@fisenate.gov

JOE NEGRON ANITERE FLORES
President of the Senate President Pro Tempore
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THE FLORIDA SENATE

APPEARANCE RECORD

5 — / { //w / {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) o _,g
: <R O - {/J

LSS - -

Meeting Date Bill Number (if applicable)
., oy / 4 Ol 7/) .
Topic ‘:fC/ O G&‘m 67{(5{@7){ Q\()‘“i’m ‘{VC/ ¢ "L)/?e/) )Le/&g U < (’/é)[é’é’/qmendment Barcode (if applicable)
Name K (/{7—'/’ 4 V/ / / &f‘)"ﬂ/fr;}i}’&
a .
irs s e _ . 7 7
sobTite COMI S Fiesicte n y ///spa nic e
/——“*‘“__ e ‘,.,a—-\* I} ) ) { (7 D -
Address )’/(7& “/Z) W //LU M()o() iD P Phone 7374 A FI/L) (>
Stre e : ) —f
/%Dém z@mé\w Email ﬁgﬁ"ﬂ/)‘"@ Deey vy veile. o,
City State Zo T
Speaking: For [ ]Against [ _]Information Waive Speaking: Md [ ]Against
| e Chair will read this information into the record.)

(T
Representing oy %6?{/ e /KS I @9’00&@%

Appearing at request of Chair: Yes [ 4No Lobbyist registered with Legislature: [ TYes P5X]No

While it is a Senate tradition to encourage public testimon ¥, time may not permit all persons wishing to speak fo be heard at this
meeling. Those who do speak may be asked to fimit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. §-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

‘ ’7“’ Z ‘Q {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
2y,

Meeting Date

Topic f/é,/}%/c} :6{?/ C,/j 5”’:‘77/ 7 (Q ff("fkﬁcﬁ / ;//é,{'_‘ﬁ}?//jff/ ,/ . Amendment Barcode (if applicabie)
t. \ | 2 /1 ’ ; (é‘?‘-
Name /}(WC,?//‘@/ | //} jgp(j Con
sonTite My Av 0 [hins |of gt
Address é@@ Ve 9¢) Ao Phone 54/ 7¢- 35 k4
Street
D@/I% G)}/M{ ! B’(Xi CJ4 d:’//' 2?70 U/(/; Email (_ﬁ’b (« &sz Wers 5%4) 0”-;04&'// G.f/‘fp

City State  ~ Zip ¢ = - 4

or | _|Against [ | Information Waive Speaking: [ A1h Support [ ] Against
(The Chair will read this information into the record.)

f—4
&

Speaking:

. ar!
e

Representing

Appearing at request of Chair: | | Yes [\/] No Lobbyist registered with Legislature: Yes [X |No

L

Whife it is a Senate fradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This.form is part of the public record for this meeting. $-001 (10/14114)




THE FLORIDA SENATE

APPEARANCE RECORD

) { 1 ! . {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the mesting)
) 1Y

ﬂ'ﬂeeﬁhﬁ Date
Topic . (\55 v %f‘j é Amendment Barcode (if applicable)
Name ,f(( W’%ﬁ\mx’*x’m-&{) 114
Job Title
o . . o ' . — L 1V
Address N GOU}@Q f\léf)k(/ (ﬁ\’?{) Phone 30} ({(f(/ %] r(?
Street ' - ‘ g
Email «/ f&*ﬁtﬁ”&ﬁﬁ-lﬁﬁl}ﬂf«f/éﬁéﬁ/ © Ol [
City - State Zip ‘ / N
Speaking: C@ For [ |Against [ _]information Waive Speaking: n Support | ]Against
(The Chair will read this information into the record.)
Representing A p=lCE /’ o\
f
Appearing at request of Chair: [ |Yes | |No Lot'bbyist registered with Legislature: Yes [ |No

While it is a Senatle tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10714/14)




THE FLORIDA SENATE

APPEARANCE RECORD

O ,% [ (_, (Detiver BOTH caopies of this form to the Senator or Senate Professional Staff conducling the meeting) f ?) &
S IY T G

Meeling Date Bill Number (if applicable)

Topic /Q C(/ C}I / ) L &(‘V(JZI(// ﬂ F}‘{Z“‘ Amendment Barcode (if applicable}
Name M il (//// S D ohat

Job Title

Address_ A g/, &1 .) o S Phone g)'/% Y25 Wz

Street r

/)%U /{1 %/éfl ;:\ fé’(%’:«z%/dr Email
ip

cily = A State

AFor [ |Against [ _]Information Waive Speaking: n Support [ | Against
(The Chair will read tnis information into the record.)

Appearing at request of Chair: [ ] Yes No obbyist registered with Legislature: Yes_gmo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14714)




THE FLORIDA SENATE

APPEARANCE RECORD

¢ l (_{ [ q’ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) \J‘Jq

Meeting Date (/ Bill Number (it applicable)
Topic j«'OJQ_M 60/7/ g\"(j \)\gﬂ-ﬂ_»‘h{l” ﬁg-.A & ) / 1’)/0 “’V & Amendment Barcode (if applicable)
| ] Gelo
Name e butinm

Job Title_ = 044 < LQ/\L%QJM "
Address"wm\ Y < o ¥ ot 55%""/‘ =L Phone }@[/ ~) Qéﬁg 7

Street /
AN L C)kM ) El 2913 S Emallﬁzgm&m ﬂ/ Wiiﬂﬁ‘,’pé}ki
City 'Stdte Zip

Speaking: [ |For |:]Against [ ] Information Waive Speaking: | | In Support E[Agamst

(The Chair will read this information into the record.)

Representing \\\wm )(\ rwhw’i mwb\ Qw%‘"/ S’é‘«««l/@» —

Appearing at request of Chair: [ ] Yes [ No Lobbyist reé.:stered with Legislature: [ ] Yes 4z No

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

"// E/ - / (Deliver BOTH caopies of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Date ~ beer?ficab;e)
Topic . Amendment Barcode (if applicable)
Name (::/ /(‘/f?/\ S \/L/)@ %ff/}/{ CJ
Job Title
Address } C/] 5—1 8 / QC/’(Q Jﬂﬁ)‘ﬁ, C/f B%/( WPhone

Street [
( oL land)  FC— j 9/7719 Email _—
C:ty State Zip
Speaking: , *or [ JAgainst [ |information Waive Speaking: In Support | ] Against

_ (The Chair will read this information info the record.)
Representing Z_, [y %é &71/”/‘\6’1/)

Appearing at request of Chair: || Yes No Lobhyist registered with Legislature: | |Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked o limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)
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THE FLORIDA SENATE

APPEARANCE RECORD

" {Deliver BOTH copies of this form {o the Senator or Senate Professionat Staff conducting the meeting)

31132017

Meeting Date
Topic . - Bill Number v36 |
fif applicable)
Name BRIAN PITTS : Amendment Barcode
' {if applicable)
Job Title TRUSTEE
Address _1119 NEWTON AVNUE SOUTH Phone 727-897-9291
Street .
SAINT PETERSBURG FLORIDA 33705 E-mail JUSTICE2JESUS@YAHOO.COM
City ' State Zip , _
Speaking: [ _[For [ _]Against Information
Representing JUSTICE-2-JESUS
Appearing at request of Chair: [_]Yes [/]No Lobbyist registered with Legislature: [ | Yes [V ]No

A A

White it is a Senate tradition to encourage public testimony, time may not permit alf persons wishing to speak to be heard at this
meeling. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard. -

This form is part of the public record for this meeting. S-001 (10/20/11)
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THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)}

Meeting Dale

Topic Religious Expression in Schools

Name Brandon Haught

Job Title High School Science Teacher

Address 830 Airport Road

SB 436

Bilf Number (if applicable)

Phone 352—434"926?

32128  Email bhaught@flascience.org

Amendment Barcode (if applicable)

Street
Port Orange FL
City State Zip
Speaking: For {V/ Against Information Waive Speaking:

Representing Florida Citizens for Science

in Support

Against
(The Chair will read this information into the record.)

Appearing at request of Chair:

This form is part of the public record for this meeting.

Yes

v

No

Lobbyist registered with Legislature:

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

Yes

v

No

S5-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

/r ; 4‘{' / fes (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) <;xk L A "3 f’
‘ E,

| Méeting D?"te Bilf Number (if apphcab!e)
Topic Me Lo 0ug X oMo 0N _ Amendment Barcode (if applicable)
it E # ‘\J} {T ;/M' . Ti g f -
Name &ﬁr@-f“tﬁé U e ';Q“Uf@r‘“m
[ F ] 7 } H /1/'}
JobTitle I o 7 Y n,fi%éug*ma* [ lonoQec
= 9 | A/ ~
Address \K 5 NE / nek Hye Phone
Stre/itﬂ , ) . ,
. o f o y {/" *, [ - N E i .
[ LA F L 5SS 5% Email Cy w\i Lo na vt Tte oo
City - State Zip ) i ' ok
Speaking: [_|For [ JAgainst | ]Information Waive Speaking: | ]in Support @{Agalnst
(The Chair will read this information into the record.)
s ; + E
Representing E{“ L i,m. ATy ’"Jx m VOO Y R‘j i QY <
Appearing at request of Chair: [ | Yes Iﬂ No Lobbyist registered with Legislature: Yes _Z{No

Whﬂe it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked fo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

. / Lf (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 8 B (_’f 3 (p
@ [

Meetirfy Date Bill Number (if applicable)

Topic S 6 A7L 7)(}' TZQ«Q/( N 00D a[?ﬂﬁe SS :\f)ﬁ Amend ent Barcode (if applicable)
Name /:D%ﬁ{i %D‘\/w /(ﬁ%(b\i 97(‘ (AQD(VM 0. "U\S

Job Title PD‘Pé’%%DF D‘r Hc S)‘DF\/
Address 7 (Y\a,/“)e C_/(f\ PhoneL'fogh? 6’362 17/ [N 7

S@‘mu@pwﬁm l (f’ PL %9637 Email S’DI Lfbk/oﬂa@ O}aﬂ«a&}

City S‘ate Zip _
Speaking: |_|For | ]Against [ |Information Waive Speaking: [ ]In Support Agalnst
| | (The Chair will read this information int6 thg record.)
Representing W ﬁm\ UQ dyne ) \/(5 t@)’\/\)
= \_/
Appearing at request of Chair: Yes \No [Lobbyist registered with Legislature: Yes i\bjo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is pért of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
{Detiver BOTH copies of this form to the Senator or Senate Professional Sta#f conducting the meeting) -
%1917 D6 - 734
Meeting Date Bill Number (if applicable)

Topic M) d[,tkl{, /(,;J &Wgyjﬂ’ Amendment Barcode (if applicable)
Name 11—\/4:2 }?-)'Zﬁ‘%z //J //%r}L_

Job Title &_\./5 7 D Ve JM f
Address _§ 2. b% IS Phone 49'7, 457’ 5‘/653

Streef
ok ”QAP’ {Z 23739 Emal fsmal i

Iy

C.fty State " Zip
Speaking: | |For [£4Against | |Information Waive Speaking: | | In Support [ ¥ Against
(The Chair will read this information intb Ne record.)
Representing f ‘?d-ga._/é = L ¥ l v
Appearing at request of Chair: | |Yes | |No Lobbyist registered with Legislature: @ Yes | |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked lto limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (16/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

" E R {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)
\_.A«)‘g E é%, é W? ' %2 ii ’\—g
Meeting Date Bill Number (if app!:cabz‘e)
Topic mwgix&/é {J%‘L EH hf:"s {}%{"Q ’}/1 j @ 4. Amendment Barcode (if applicable)

Name kﬂ &v%% Twﬁﬂ F ATy
Job Title /l@ 7 &Aﬁé‘ ﬁ“d\f Nente

» g ;p-% - e P . -

Address 33“%@ %ﬁ( (L0 ﬂ&f A Phone /712 Z¢x [ 792

Street '

oot S fee Fu 2230/ Email [y v £ A Vo Caduf)
| City - State Zip ﬁz gf";,u:z,g v fevyy
Speaking: [ |For [ ]Against [ [Information Waive Speaking: | [In Support (JZ/Agamst

{The Chair will read this information info the record.)
Representing _ [ /{140 f‘}i Wovin ol ‘;Ji’}%‘ﬁ f’?""?” D, f 17y
J / _ | _ e

Appearing at request of Chair: Yes |/ |No Lobbyist registered with Legislature: | | Yes No

7 /

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. 5-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) - ]) g{
- ~

Meeting Date Bilt Number Fif applicable)

Topic ’LQQ/& Kz\' Q> JNQQ/Q@M LA \ \"\ﬂ\/b"" —BC L"B‘)( Amendment Barcode (if applicable)

Namé \DC.. . U\ S€ A ]

Job Title  ©te< AN A o Adle \» ey N N@ﬁlﬁbf I

Address / O 6‘5 QK \/L["O]’? ! Phone gbb f70 (és_ci( 70
" L/( + /; ("" ,2(9\3 [ 7 Email

C;ty State Zip
Speaking: 'gfor [ 1Against | _]Information Waive Speaking: | ]in Support [ ] Against
‘ (The Chair will read this information into the record.)
Representing
Appearing at request of Chair: [ | Yes [~ No Lobbyist registered with Legislature: [ | Yes [/ No

<

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) 4 :
Maed [4 2017 L
Meeting Datel ' Bill Number (if applicable)

Topic Q L) GIU US L[ 5@?/7"/ /’CT’/ Amendment Barcode (if applicable)
Name NW% ] EL, q/ \MIC/CO)(

Job Title
' —_ 2 .
Address A N \/\' D5 ST Phone 74?(57""%?(5) 4 7
Street "
OPA-Lockh Fo 3384 emai
City State Zip
Speaking: or {_ ]Against [_|Information ~ Waive Speaking: [ _]In Support [ ] Against

(The Chair will read this information into the record.)
Representing CH@( S‘WA’R) ﬁ’MJC/’)/ R, T’/C?IJ

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: [ | Yes [ L }N&~

Ll

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)
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THE FLORIDA SENATE

APPEARANCE RECORD |
. (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) .
)19 SE-Y3¢

Méeting Date Bill Number (if applicable)

Topic F/’ Dri 0}(}\ SJUJ(‘WI’QS(L{»@; Pusmnel QQ'!%OU) L. l)(é“?geg ,Z](_/f\kmendmentsa;code (if applicable)
Name__| Dgsiel Diaz |

Job Title P)rbwo\rJ ‘d Pd\\/\\ Q)@(MJL‘ C ,qsfcji‘nﬁ er

Address _ &S , N : CO(J 8¢ Df # o Phone ;7"5’ (;*-%23 ‘*5)\3 f;;?*"sm

Street

Pomygano f)@&&\ F L 23069 Email df /A2 /r’?)f? ‘ (é) @)fﬁ‘%f’/ vty
city 1 State Zip ./
Speaking: %[For |_|Against | |Information Waive Speaking: [ |In Support | |Against
(The Chair will read this information into the record.)

Representing COnrisd din 4’0\»/}\‘ lLf [ m\’ b A

Appearing at request of Chair: | | Yes [ )] No Lobbyist registered with Legislature: Yes || No

canl) 4

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE
APPEARANCE RECORD
3 / / 4 / }wer BOTH copies of this form {o the Senator or Senate Professionat Staff conducting the meeting) ..; E o ? B é’

Bill Number (if applicable)

Meetmg ale

Topic 5 {6 ~ gi S | Amendment Barcode (if applicable)
Name ,/4 I’Wﬁ{&aé' / fZWA? ~ |

Job Title /géig . CETD

Address 7 7 L0 /7 é-t@ T L2 phone 7:%/ 285~

Strest ¢
/%W @M F “ 3?f 4/ Email V2t 24 VY2002 7
State” A 1P, Cunay

Against [ |Information Waive Speaking:~ #2225 Support | | Against
{The Chair will read this information into the record.)

Representing s )3’(/7&0\ E{M} /L(/ Caa / { )[ / 3/\

Appearing at request of Chair: Yes NG Lobbyist registered with Legislature: Yes ;@o

Y

While it is a2 Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

5 / / {Deliver BOTH caopies of this form to the Senator or Senate Professional Staff conducting the meeting) ;:?J % L
(Y

Meeling Date Bill Number (if applicable)

Topic T ' //ffi’ 2 /J Qe > \7[?““ J‘\)- i ?7/ YL’ \“)(—’é\r:zf ( )"Q 28 “)/" (W }w,g Amendment Barcode (if applicable)
/“»»Q.— /f)'
Name /,j;,, fﬁm s Z/ «:;z/ SELY V tj Gordins . /A" \7/

Job Title {wb\\/ Q( ("{/)( ,L))V()(gﬂij

T e, - = e . - P s S P s ]
Address OS50 o 2 Gr %r’ Phone 7 Bb~ ¢ 7G¥3)
Street ., —
j/{ My % :?) /& Email__In o[ oec . &) J\ 04‘2’w‘-v/ fv Eetyey
City Zip
Speaking: X/ For [ ]Against [ _]information Waive Speaking: [ |In Support | | Against
(The Chair will read this information into the record.)
. o 7
‘Representing L LW’» PRFERS r{‘m«; ,4{ /: & G é) }z 2 C~ (\ (M‘w// éw 3@@*
Appearing at request of Chair: [ ]Yes [\ No Lobbyist registered with Legislature: Yes [..4No

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as poss:ble can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD o
B ' L' '} {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) %@

' Meetmg Date _ Bill Number (if applicable)

TOplC %\ (61 f DO ( bw ;«(J kﬁ*‘" Amendment Barcode (if applicable)

Job Title _ <QJ» __ |
Address__?- ’ ¢ 2/‘ S{ﬂw’"&.«ﬂé 451%) Phone 9{ 7;7 4?2')/ 827 é)}

Street
_ 2 2 U ' Lo £ s
[/U‘f’% T 5 3 Email "}lel/hf kc-&lu;@aﬁu;L
Gity - State Zip Voo
Speaking: Nh|For [ |Against [ _]Information Waive Speaking: @Tﬂ Support [ ] Against
¥ (The Chair will read this information into the record.)

'f'?/h")p e Bl N AoSemblies OF Gad k.

Appearing at request of Chair: | |Yes [j~iNo ~  Lobbyist registered with Legislature: Yes IKI No

Represe‘ﬁ;ting

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

- . (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ey
3-)Y-17 o3&
Meeting Date Bill Number (if applicable)
ﬂ R L ‘ A - g ’ £ .
. d o~ = s 4,{-) / . 2 - Lo . .
TOp!C 1S // S et 2 / %a \/ 7// ¢ ~” 7(7/ Amendment Barcode (if applicable)

Name Jose /. /ﬁ/f’ /é/;/(ﬂf z S

JobTitle &' /<

Wy . :'/’ 7~ /’) """ T
Address __$//¥ A5 4”5%’9};/ e Lo Phone S,/ % — 7~ I
Street .
s B e
Ly DLy Aes 7~ 52€ 55 Email
City State Zip _
Speaking: IZI/F/or | |Against | ]Information Waive Speaking: [ |In Support [ ] Against

(The Chair will read this information into the record.)

Representing T'\e/n} é

Appearing at request of Chair: [ ] Yes [ZINo Lobbyist registered with Legislature: Yes [L-+No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

2177 £ {3
Meeting Date Bill Number (if applicable)
Topic Amendment Barcode (if applicable)

Name Qey {3 2 ﬂ%)”y%gﬁacﬁ#{

Job Title ;‘Q;.;_/pr /ﬁdff,{fwéw/
Address 429 % %@»/ /égmm /L,;; Phone XS —¢7e --b(,-:ﬂ%,/

Street
QZ‘&M/‘? /‘Z"’/ Email fd’-‘-"’:)é:s o /@L&f@ﬂaé‘@,&
City State Zip 4 “"3/4 4
Speaking: [ |For [ ]|Against [2{Information Waive Speaking: | |In Support | ]Against ~—

(The Chair will read this information into the record.)

Representing -ﬁff;u wﬂi ’27" /Z"L ” //) [ < 4 @""'\,c-; %JJ

Appearing at request of Chair: Yes [ |No Lobbyist registered with Legislature: Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard af this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. $-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Prefessional Staff conducting the meeting _

Meeting Date Lo
TOpiC !4) ¢ / / 7 77 A [ N géf")u«// ,{ ) Amendment Barcode (if applicable)
» ‘ Y
Name S) a ”[‘ Ham (0[(’?//7
Job Title f_ L4 45 (At 0 ﬂ{/ hee Fo -~
Address ’K% ’5/ Tsnase Wad’-'/ 4 irile Phone
Street = “ j ‘ —
N tCFo n e, < 232) Email
City " state Zip~
Speaking: [_|For 7:| Against | |Information Waive Speaking: [ ]in Support [ ] Against
/ (The Chair will read this information info the record.)
r—’ A
Representing T—enlige (/5 /4‘
Appearing at request of Chair: [ves [ INo Lobbyist registered with Legislature: [ ] Yes lil No

/
While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: SR 574

INTRODUCER: Senator Rader

SUBJECT: United Nations Security Council Resolution 2334
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Summary:

SR 574 proclaims the Senate’s opposition to United Nations Security Council Resolution 2334,
adopted December 23, 2016. Resolution 2334 claims in contravention of longstanding U.S.
policy that “the establishment by Israel of settlements in the Palestinian territory occupied since
1967, including East Jerusalem, has no legal validity and constitutes a flagrant violation under
international law and a major obstacle to the achievement of the two-State solution and a just,
lasting and comprehensive peace.”

The United States, as a member of the Security Council, abstained from voting on Resolution
2334.

Among the bases for opposing the Resolution of the Security Council, the Senate resolution

states that:

e The passage of Resolution 2334 undermines the long-standing position of the U.S. to oppose
and veto Security Council resolutions that attempt to impose solutions that are one-sided and
anti-Israel;

e The passage of Resolution 2334 undermines the prospect of Israelis and Palestinians to
resume productive, direct, bilateral negotiations;

e Future measures to impose an agreement or parameters for an agreement will set back the
peace process and harm the security of Israel.

The Senate resolution further directs the Secretary of State to dispatch copies of this memorial to
the President of the United States, the President and Secretary of the U.S. Senate, the Speaker
and Clerk for the U.S. House of Representatives, and the Israeli Embassy in Washington, D.C.

Legislative resolutions have no force of law. Rather, a legislative resolution is a request, or a
formal petition to the U.S. Congress to act on a particular subject.
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. Present Situation:

United Nations Security Council

The United Nations Security Council, established in the United Nations Charter, is permanently
headquartered at the United Nations Headquarters in New York City.! The Security Council is
composed of 15 members, five of which are permanent and 10 non-permanent. The General

Assembly of the UN elects the 10 non-permanent members to serve on a -year term.

The five permanent members are:

The 10 non-permanent members are:

The United States
China

France

Russian Federation
The United Kingdom

Bolivia
Egypt
Ethiopia
Italy

Japan
Kazakhstan
Senegal
Sweden
Ukraine
Uruguay?

Only members of the Security Council may vote on resolutions.® A permanent member may cast
a negative vote or a veto.*

Functions and powers of the Security Council are:

To maintain international peace and security in accordance with the principles and purposes

of the UN;

To investigate any dispute or situation which might lead to international friction;
To recommend methods of adjusting disputes or terms of settlement;
To formulate plans for establishing a system to regulate armaments;

To determine the existence of a threat to the peace or act of aggression and to recommend

what action should be taken;

! United Nations Security Council, What is the Security Council, http://www.un.org/en/sc/about/ (last visited Mar. 10, 2017).
2 United Nations Security Council, Current Members, http://www.un.org/en/sc/members/index.shtml (last visited Mar. 10,

2017).
31d.

4 United Nations Security Council, About the Repertoire, http://www.un.org/en/sc/about/fag.shtml (last visited Mar. 10,

2017).
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e To call on members to apply economic sanctions and other measures not involving the use of
force to prevent or stop aggression;

To take military action against an aggressor;

To recommend the admission of new members;

To exercise trusteeship functions of the UN in strategic areas; and

To recommend to the general assembly the appointment of the Secretary-General; and
together with the assembly, to elect the judges of the International Court of Justice.®

All members of the UN are expected to accept and carry out the decisions of the Security
Council, in accordance with the present Charter.®

United Nations Security Council Resolution 2334

On December 23, 2016, the United Nations Security Council adopted UN Security Council
Resolution 2334. The Resolution claims that areas Israel began to occupy in 1967 are Palestinian
territory and that Israeli settlements in those areas, including East Jerusalem, have no legal
validity.

Resolution 2334, provides, in part:
The Security Council,

Condemning all measures aimed at altering the demographic composition, character and
status of the Palestinian Territory occupied since 1967, including East Jerusalem,
including, inter alia, the construction and expansion of settlements, transfer of Israeli
settlers, confiscation of land, demolition of homes and displacement of Palestinian
civilians, in violation of international humanitarian law and relevant resolutions,

Reaffirms that the establishment by Israel of settlements in the Palestinian territory
occupied since 1967, including East Jerusalem, has no legal validity and constitutes a
flagrant violation under international law and a major obstacle to the achievement of the
two-State solution and a just, lasting and comprehensive peace,

Reiterates its demand that Israel immediately and completely cease all settlement
activities in the occupied Palestinian territory, including East Jerusalem, and that it fully
respect all of its legal obligations in this regard,

Underlines that it will not recognize any changes to the 4 June 1967 lines, including with
regard to Jerusalem, other than those agreed by the parties through negotiations,

Stresses that the cessation of all Israeli settlement activities is essential for salvaging the
two-State solution, and calls for affirmative steps to be taken immediately to reverse the
negative trends on the ground that are imperilling the two-State solution,

5 United Nations Security Council, Functions and Powers, http://www.un.org/en/sc/about/functions.shtml (last visited Mar.
10, 2017).
61d.
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Urges in this regard the intensification and acceleration of international and regional
diplomatic efforts and support aimed at achieving, without delay a comprehensive, just
and lasting peace in the Middle East on the basis of the relevant United Nations
resolutions, the Madrid terms of reference, including the principle of land for peace, the
Arab Peace Initiative and the Quartet Roadmap and an end to the Israeli occupation that
began in 1967; and underscores in this regard the importance of the ongoing efforts to
advance the Arab Peace Initiative, the initiative of France for the convening of an
international peace conference, the recent efforts of the Quartet, as well as the efforts of
Egypt and the Russian Federation ... .

Fourteen countries voted to adopt the resolution, with the United States abstaining. The
representative of the United States stated that abstaining from the vote followed the long-
standing position of the U.S. that the Israeli settlements undermined Israel’s security and eroded
prospects for peace and stability.

Il. Effect of Proposed Changes:

SR 574 proclaims the Senate’s opposition to the United Nations Security Council Resolution
2334, adopted December 23, 2016.

The key provisions of the Senate resolution state:

e The passage of Resolution 2334 undermines the long-standing position of the U.S. to oppose
and veto Security Council resolutions that attempt to impose solutions that are one-sided and
anti-Israel.

e The passage of Resolution 2334 undermines the prospect of Israelis and Palestinians
resuming productive, direct, bilateral negotiations.

e Future measures to impose an agreement or parameters for an agreement will set back the
peace process and harm the security of Israel.

e The U.S. should oppose and veto future one-sided, anti-Israel Security Council resolutions
that seek to impose solutions to final-status issues.

The bill further directs the Secretary of State to dispatch copies of this memorial to the President
of the United States, the President and Secretary of the U.S. Senate, the Speaker and Clerk for
the U.S. House of Representatives, and the Israeli Embassy in Washington, D.C.

Resolutions are aspirational, in that they have no force of law. A resolution is a request, or a
formal petition to the U.S. Congress to act on a particular subject. Legislative resolutions are not
subject to the Governor’s veto power and are not presented to the Governor for review.

7 United Nations Security Council Resolution 2334 (2016), http://www.un.org/webcast/pdfs/SRES2334-2016.pdf.

8 United Nations, Israel’s Settlements Have No Legal Validity, Constitute Flagrant Violation of International Law, Security
Council Reaffirms: 14 Delegations in Favour of Resolution 2334 (2016) as United States Abstains (Dec. 23 2016),
https://www.un.org/press/en/2016/sc12657.doc.htm.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

As resolutions are aspirational in nature, and a request of Congress, they do not create a
mandate on a municipality or a county.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI.  Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:
None.
IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




The Florida Senate

Committee Agenda Request

To: Senator Greg Steube, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: February 21, 2017

I respectfully request that Senate Resolution #574, relating to United Nations Security Council
Resolution 2334, be placed on the:

] committee agenda at your earliest possible convenience.

< next committee agenda.

Senator Kevin J. Rader
Florida Senate, District 29

File signed original with committee office $-020 (03/2004)




THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) @f’“‘ YAy
S 7Y
Meeting Date Bill Number (if applicable)
/ 7 {
Topic _/y U’{ 7 g Y zé‘f por (2 i _ Amendment Barcode (if applicable)

Name QQ{’{? H@mm@fﬁ

Job Title {,,é@ & (4 Firt @ reC f'@"f

Address <§Qf a gg &.%@{5 w&ﬁi {njf(jzﬁw Phone fﬁé@%“gf ¢ ZC?’% P
Street, ’ S ~ - _‘
WQW"E} A - iﬁ % % 3 @'*‘”7 Email :
City State Zip
Speaking: [ |For Against [ | Information Waive Speaking: [ ]In Support | _]Against
(The Chair will read this information into the record.)

.

. [ |C/
Representing - Mf{’é e\ J \5/4'

Appearing at request of Chair: | ] Yes [;t No Lobbyist registered with Legislature: Yes |7 |No
/

£

While it is a Senate tradition fo encourage pubﬁ{: testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. 5-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

" {Deliver BOTH coples of this form to the Senator or Senate Professional Staff conducting the meeting)

R ff‘jlzm-p."

Meeting Date

Bill Number Y79

Topic . - .
{if applicable}
Name BRIAN PITTS . __ Amendment Barcode

{if applicabie)

Job.Title_  TRUSTEE

Address 1119 NEWTON AVNUE SOUTH Phone 727-897-9291
Street .
SAINT PETERSBURG FLORIDA 33705 E-maii JUSTICE2JESUS@YAHOO.COM
City ' State Zip _
Speaking: [AFor [] Against Information
Representing JUSTICE-2-JESUS
Appearing at request of Chair: [_|Yes [/]No Lobbyist registered with Legislature: [ ] Yes [ ]No

Y A

l;?hfie it is a Senate tradition to encourage public testimony, time may not permit all persons wishing _to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard. -

This form is part of the public record for this meeting. S-001 (10/20/11)




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: SB 1052

INTRODUCER:  Senator Simmons

SUBJECT: Justifiable Use of Force
DATE: March 13, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Brown Cibula JU Pre-meeting
2. RC
Summary:

SB 1052 corrects an apparent drafting error caused by 2014 legislation amending s. 776.013(3),
F.S., a statute governing the right to self-defense in a person’s dwelling, residence, or vehicle.
The relevant provision now states, “A person who is attacked in his or her dwelling, residence,
or vehicle has no duty to retreat” and has the right to use or threaten to use defensive force.

As a result of the error, the statute implies that a person’s rights to self-defense do not begin until
the person is physically attacked. However, another subsection of the same statute and other
statutes governing the right to use defensive force are clear—the right to use force or threaten to
use force begins when a person reasonably believes that using or threatening to use force is
necessary to prevent or terminate another person’s use of unlawful force.

Accordingly, the bill revises s. 776.013(3), F.S., in a way that is consistent with the other
statutory provisions governing the right to use defensive force.

Il. Present Situation:
Stand Your Ground law

In 2005, the Legislature enacted into law chapter 2005-27, Laws of Fla., commonly known as the
“Stand Your Ground” (SYG) law. The law expanded the common law Castle Doctrine and
abrogated the common law duty to retreat on the part of the defender. These changes were
incorporated into chapter 776, F.S., which governs the justifiable use of force.

The Castle Doctrine and Home Protection

The Castle Doctrine, a doctrine dating back to common law, provided that when faced with an
intruder, a person had no duty to retreat from his or her home, the proverbial “castle.” Rather, the
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defender had the right to stay in the home and protect himself or herself with force, including
deadly force.!

The SYG law expanded the concept of the Castle Doctrine in two main ways. First, the law
extended the concept of a person’s “castle” to include a dwelling, residence, or occupied
vehicle.? As a result, a person who acts in self-defense in this expanded castle generally has no
duty to retreat before acting in self-defense.

Second, the SYG law created a presumption that a person within a “castle” has a reasonable fear
of imminent peril of death or great bodily harm if two conditions are met.® First, the intruder
must have entered or be in the process of unlawfully and forcibly entering the dwelling,
residence, or occupied vehicle or be attempting to forcibly remove a person. Second, the
defender must know or had reason to believe that an unlawful and forcible entry had occurred or
was occurring.

Defense of Self or Others

The 2005 changes to the self-defense law also generally eliminated the duty to retreat before
using force outside of a person’s dwelling, residence, or occupied vehicle. When acting in self-
defense or in defense of others, a person does not have a duty to retreat and may use non-deadly
force, if the person reasonably believes the force is necessary to defend himself or herself or
another against an imminent use of unlawful force.® The person may use deadly force, if the
person reasonably believes the force is necessary to prevent imminent death or great bodily harm
to himself or herself. However, the common law duty to retreat before using deadly force still
applies to aﬁperson who is engaged in criminal activity or is not in a place where he or she has a
right to be.

Defense of Property

When acting in defense of property, a person does not have a duty to retreat and may use non-
deadly force, if the person reasonably believes that the force is necessary to stop a trespasser’s

! Recent Development: Florida Legislation; Florida Legislation—The Controversy over Florida’s New “Stand Your
Ground” Law—Fla. Stat. S. 776.013(2005), 33 FLA. ST. U.L.REV. 351, 355 (Fall 2005).

2 Section 776.013(5), F.S., defines a dwelling as a temporary or permanent building or conveyance of any kind, including an
attached porch with or without a roof, mobile or immobile, including a tent, provided that it is designed for nighttime
lodging. A residence is a dwelling in which a person resides either temporarily or permanently or is visiting as an invited
guest. A vehicle is a conveyance of any kind, whether or not motorized provided that it is designed to transport people or
property.

3 Conversely, s. 776.013(4), F.S., presumes that a person who unlawfully and by force enters or attempts to enter a person’s
dwelling, residence, or occupied vehicle intends to commit an unlawful act involving force or violence.

4 Section 776.013(1) and (2), F.S. The presumption does not apply if the person against whom defensive force is used or
threatened has the right to be in or is a lawful resident of the location and against whom there is no injunction for protection;
the person sought to be removed is in the lawful custody or guardianship of the person against whom the defensive force is
used or threatened; the person who uses or threatens to use defensive force is committing a crime or using the location to
further a criminal act; or the person against whom defensive force is used or threatened is a law enforcement officer entering
the premises pursuant to an official duty and who identifies him or herself as a law enforcement officer. Section 776.013(2),
F.S.

5 Section 776.012(1), F.S.

b Section 776.012(2), F.S.
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entry on personal or real property other than a dwelling.” A person may use deadly force, if the
person reasonably believes deadly force is needed to prevent a forcible felony.® However, the
common law duty to retreat before using deadly force still applies to a person who is engaged in
criminal activity or is not in a place where he or she has a right to be.°

Stand Your Ground Law in other States

At least 22 states have a version of the Stand Your Ground law. These laws provide that a
defender does not have a duty to retreat from an attacker in any place in which the defender is
lawfully present.'® These states having SYG laws include Alabama, Arizona, Florida, Georgia,
Indiana, Kansas, Kentucky, Louisiana, Michigan, Mississippi, Montana, Nevada, New
Hampshire, North Carolina, Oklahoma, Pennsylvania, South Carolina, South Dakota, Tennessee,
Texas, Utah, and West Virginia.!! Nine of these states have adopted laws with specific language
providing that a person may stand his or her ground.?

2014 Changes to Laws Governing the Justifiable Use of Force

In 2014, the Legislature revised chapter 776, F.S., which governs the justifiable use of force and
includes the SYG law.*® The main change to the chapter was to clarify that a person who can
lawfully use force in self-defense may also threaten to use force in self-defense. Further, the
changes provided that a person who lawfully threatens to use force in self-defense retains all the
rights and immunities under the SYG law.

However, the changes to s. 776.013(3), F.S., which authorize a person to threaten to use
defensive force in his or her dwelling, residence, or vehicle contain an apparent drafting error.
This error could cause the statute to be read to require that a person be attacked before he or she
has the right to use defensive force. The problematic revisions to the 2014 legislation are shown
below:

(3) A person whe-is-net-engaged-ran-untawful-activity-and who is attacked in
his or her dwelling, residence, or vehicle in-any-otherplace-where-he-orshe-hasa

7 Section 776.031(1), F.S.

8 A forcible felony is defined to include the following offenses: “treason; murder; manslaughter; sexual battery; carjacking;
home-invasion robbery; robbery; burglary; arson; kidnapping; aggravated assault; aggravated battery; aggravated stalking;
aircraft piracy; unlawful throwing, placing, or discharging of a destructive device or bomb; and any other felony which
involves the use or threat of physical force or violence against any individual.” Section 776.08, F.S.

9 Section 776.031(2), F.S.

10 Self-defense and “Stand Your Ground,” National Conference of State Legislatures (Aug. 30, 2013).
http://www.ncsl.org/issues-research/justice/self-defense-and-stand-your-ground.aspx (last visited Jan. 10, 2017).

11 Alabama (s. 13A-3-20, 23); Arizona (s. 13-405); Florida (ch. 776, F.S.); Georgia (ss. 16-3-23, 16-3-23-1, 16-3-24); Indiana
(s. 35-41-3-2); Kansas (ss. 21-5222, 21-5223, 21-5224, 21-5225, 21-5230); Kentucky (ss. 503.050, 503.055, 503.080);
Louisiana (ss. 14:19, 14:20); Michigan (s. 780.972); Mississippi (s. 97-3-15); Montana (s. 45-3-110); Nevada (ss. 200.120,
200.160); New Hampshire (s. 627:4); North Carolina (ss. 14-51.2, 14-51.3); Oklahoma (s. 1289.25); Pennsylvania (title 18,
s. 505); South Carolina (ss. 16-11-440, 16-11-450); South Dakota (s. 22-18-4); Tennessee (s. 39-11-614); Texas (ss. 9.31,
9.32,9.41, 9.42, 9.43); Utah (ss. 76-2-402, 76-2-405, 76-2-407); West Virginia (s. 55-7-22).

12 States including Stand Your Ground language in self-defense laws are: Alabama (s. 13A-3-23(b)), Florida (s. 776.013,
F.S.), Georgia (s. 16-3-23.1), Kansas (s. 21-5320), Kentucky (s. 503.055), Louisiana (s. 14:19), Oklahoma (s. 1289.25),
Pennsylvania (title 18, s. 505), and South Carolina (s. 16-11-440(C).

13 Chapter 2014-195, Laws of Fla.
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right-to-be has no duty to retreat and has the right to stand his or her ground and
use or threaten to use meetforee-with force, including deadly force, if he or she
uses or threatens to use force in accordance with s. 776.012(1) or (2) or s.

776 031(1) or (2) wasenab&belwves—ﬂ—wmessa%e@e—se%e—p;e%m—death—e;

A requirement that a person be attacked before he or she has the right to use or threaten to use
force in self-defense is inconsistent with other provisions of chapter 776, F.S. These other
provisions clearly indicate that the right to use force or threaten to use force in self-defense
begins when a person reasonably believes that using or threatening to use force is necessary to
prevent or terminate another person’s use of unlawful force.'*

Il. Effect of Proposed Changes:

This bill clarifies, s. 776.013, F.S., the statute which defines a person’s rights to self-defense
when the person is in a dwelling, residence, or vehicle.

Currently, s. 776.013(3), F.S., contains a provision that is inconsistent with other provisions of
chapter 776, F.S., which govern the right to self-defense. The problematic language states, “A
person who is attacked in his or her dwelling, residence, or vehicle has no duty to retreat” and
has the right to use or threaten to use defensive force.

As written, the statute implies that a person’s rights to self-defense do not begin until the person
is physically attacked. However, another subsection of the same statute and other statutes
governing the right to use defensive force are clear—the right to use force or threaten to use
force begins when a person reasonably believes that using or threatening to use force is
necessary to prevent or terminate another person’s use of unlawful force.

Accordingly, the bill revises s. 776.013(3), F.S., in a way that is consistent with the other
statutory provisions governing the right to use defensive force.

The changes made by the bill are detailed below by overlaying the subsection of s. 776.013, F.S.,
stricken by the bill with the new subsection created by the bill.

(1) Notwithstanding any other provision of this chapter, a {3)}-A person who is
attacked in-his or threatened with the use of force in a her dwelling, residence, or
vehicle in which the person has a right to be has no duty to retreat and has the
right to stand his or her ground by using ane-use or threatening threaten to use
force, including deadly force, if he or she reasonably believes that such conduct is
necessary to prevent imminent death uses or great bodily harm to himself, herself,

threatens-to-use-force-in-accordance-with-s-—776-012(1) or another {2) or to prevent
the imminent commission of a forcible felony. s-—#6-03+1)-er(2)-

This bill takes effect July 1, 2017.

14 See ss. 776.012, 776.013(1) and 4, and 776.031, F.S.
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V.

VI.

VII.

VIII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The changes made by the bill minimize the risk that s. 776.013(3), F.S., can be read out

of context with the other provisions of chapter 776, F.S., and used as the basis for
arresting a person who lawfully uses force in self-defense.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 776.013, Florida Statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2017 COMMITTEE AMENDMENT
Bill No. SB 1052

| IRTRIRIAN ===

LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Simmons) recommended the following:
Senate Amendment (with title amendment)
Delete lines 24 - 32

and insert:

(1) A person who is in a dwelling, residence, or vehicle in

which the person has a right to be has no duty to retreat and

has the right to stand his or her ground and use or threaten to

use:

(a) Non-deadly force against another when and to the extent

that the person reasonably believes that such conduct is

necessary to defend himself or herself or another against the
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other’s imminent use of unlawful force; or

(b) Deadly force if he or she reasonably believes that

using or threatening to use such force is necessary to prevent

imminent death or great bodily harm to himself or herself or

another or to prevent the imminent commission of a forcible

felony.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete lines 3 - 10
and insert:
s. 776.013, F.S.; clarifying the right to use
defensive force by a person who is in a dwelling,
residence, or occupied vehicle; authorizing the person
to use force when the person reasonably believes such
force is necessary to defend against the imminent use
of unlawful force or to prevent the imminent

commission of a forcible felony; conforming a cross-

Page 2 of 2
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Florida Senate - 2017 SB 1052

By Senator Simmons

9-00578B-17 20171052

A bill to be entitled
An act relating to justifiable use of force; amending
s. 776.013, F.S.; specifying that a person who is
attacked or threatened with the use of force in a
dwelling, residence, or vehicle in which the person
has the right to be has no duty to retreat and has the
right to stand his or her ground by using or
threatening to use force upon a reasonable belief of
necessity to prevent imminent death, great bodily
harm, or a forcible felony; conforming a cross-
reference; deleting provisions relating to using or
threatening to use force under certain circumstances;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (1) and (2) of section
776.013, Florida Statutes, are redesignated as subsections (2)
and (3), respectively, a new subsection (1) is added to that
section, and present subsections (2) and (3) of that section are
amended, to read:

776.013 Home protection; use or threatened use of deadly
force; presumption of fear of death or great bodily harm.—

(1) Notwithstanding any other provision of this chapter, a

person who is attacked or threatened with the use of force in a

dwelling, residence, or vehicle in which the person has a right

to be has no duty to retreat and has the right to stand his or

her ground by using or threatening to use force, including

deadly force, if he or she reasonably believes that such conduct
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is necessary to prevent imminent death or great bodily harm to

himself, herself, or another or to prevent the imminent

commission of a forcible felony.

(3)+42)» The presumption set forth in subsection (2) +3) does

not apply if:

(a) The person against whom the defensive force is used or
threatened has the right to be in or is a lawful resident of the
dwelling, residence, or vehicle, such as an owner, lessee, or
titleholder, and there is not an injunction for protection from
domestic violence or a written pretrial supervision order of no
contact against that person; or

(b) The person or persons sought to be removed is a child
or grandchild, or is otherwise in the lawful custody or under
the lawful guardianship of, the person against whom the
defensive force is used or threatened; or

(c) The person who uses or threatens to use defensive force
is engaged in a criminal activity or is using the dwelling,
residence, or occupied vehicle to further a criminal activity;
or

(d) The person against whom the defensive force is used or
threatened is a law enforcement officer, as defined in s.
943.10(14), who enters or attempts to enter a dwelling,
residence, or vehicle in the performance of his or her official
duties and the officer identified himself or herself in
accordance with any applicable law or the person using or
threatening to use force knew or reasonably should have known
that the person entering or attempting to enter was a law
enforcement officer.
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The Florida Senate

Committee Agenda Request

To: Senator Greg Steube, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 6, 2017

I respectfully request that Senate Bill 1052, relating to Justifiable Use of Force, be placed on the:
] committee agenda at your earliest possible convenience.

2= next committee agenda.

Senator David Simmons
Florida Senate, District 9

File signed original with committee office S-020 {03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB1270

INTRODUCER: Judiciary Committee and Senator Young

SUBJECT: Compensatory Damages for Injury or Death of a Pet
DATE: March 15, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Parks Cibula JU FAVICS
2. AG
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1270 specifies the damages available to the owner of a dead or injured pet dog or cat.

If the injury or death is caused by negligence, the damages may include the cost of veterinary
care and the fair market value of the pet. If the injury or death is caused by gross negligence,
damages may also include damages of up to $5,000 for the loss of companionship, love, and
affection of the pet. However, the bill does not limit liability of a defendant for noneconomic
damages if he or she intentionally injures or kills a person’s dog or cat to inflict emotional
distress.

Lastly, the bill provides that it does not apply in cases involving veterinarians, government or
nonprofit animal control or welfare entities, or a dog that is killing or worrying livestock.
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. Present Situation:
Pets in Florida

In Florida, a dog or cat falls under the definition of “domestic animal.”* Domestic animals are
considered personal property.? Like other kinds of property, this means that owners of domestic
animals are entitled to recover for damage to them; the proper measure of damages for loss of
personal property generally is its market value on the date of the damage.®

The Florida Statutes lack a general standard for damages when a domestic animal is harmed.*
The damages standard has been set by case law, and the courts are conflicted. Courts
acknowledge that pets are like family members to many pet owners. However, courts do not
uniformly allow a pet owner to recover noneconomic damages for the loss of a pet in the same
circumstances in which those damages are allowed for the loss of a child.

Negligent Harm

Florida follows a modified version of the “impact rule” regarding damages in negligence cases."

The basic impact rule states that a plaintiff in a negligence action cannot recover damages for
noneconomic (emotional) harm, unless he or she proves that the harm arose from a “physical
impact” he suffered in the negligent act.® Under the modified version of the rule used in Florida,
the physical impact can occur during the act itself, or it can occur if the emotional harm “cause[s]
a demonstrable physical injury such as death, paralysis, muscular impairment, or similar
objectively discernible physical impairment.”’

The Florida Supreme Court has explained the purpose of the impact rule as follows:

The impact rule has been traditionally applied primarily as a limitation to assure a
tangible validity of claims for emotional or psychological harm. . . . Florida
jurisprudence has generally reasoned that such assurance is necessary because,
unlike physical injury, emotional harm may not readily align with traditional tort
law damage principles. Our courts have explained that the existence of emotional
harm is difficult to prove, resultant damages are not easily quantified, and the
precise cause of such injury can be elusive. . . . This Court has also theorized that
without the impact rule, Florida courts may be inundated with litigation based
solely on psychological injury.®

L A “domestic animal” is “any equine or bovine animal, goat, sheep, swine, domestic cat, dog, poultry, ostrich, emu, rhea, or
other domesticated beast or bird.” s. 585.01(10), F.S. This definition only applies within chapter 585, F.S., but it is referred to
by s. 767.01, F.S., the dog bite statute, and courts have generally kept to this definition as well.

2 Kennedy v. Byas, 867 So.2d 1195, 1197 (Fla. 1st Dist. App. 2004) (citations omitted).

3 Allied Van Lines, Inc. v. McKnab, 331 So. 2d 319, 320 (Fla. 2d Dist. App. 1976), aff'd sub nom. Allied Van Lines, Inc. v.
Bratton, 351 So. 2d 344 (Fla. 1977).

4 See generally s. 767.01, F.S., which holds dog owners liable for damage their dogs do to people or domestic animals.

5 See Zell v. Meek, 665 So. 2d 1048 (Fla. 1995).

61d.

" Brown v. Cadillac Motor Car Div., 468 So. 2d 903, 904 (Fla. 1985).

8 Welker v. Southern Baptist Hosp. of Fla. Inc., 864 So. 2d 1178, 87 (Fla. 1st DCA 2004), rev’d on other grounds, Southern
Baptist Hosp. of Fla., Inc. v. Welker, 908 So. 2d 317 (Fla. 2005) (quoting Rowell v. Holt, 850 So. 2d 474, 477-78 (Fla. 2003);
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However, exceptions to the impact rule allow a plaintiff to recover damages for emotional harm
when he or she has not suffered a physical impact. The impact rule, for example, does not bar a
parent from recovering damages for emotional harm for the loss of a child due to medical
malpractice.®

In some cases, the courts have applied the impact rule to bar the recovery of damages for the
negligent loss of a pet. In Kennedy v. Byas, the First District Court of Appeal ruled that if a
person negligently harms a domestic animal, he is not liable for emotional damages to the
animal’s owner.2? In Kennedy, the defendant was a veterinarian who was sued by the owner of a
dog he had treated.'! The court declined to create an exception to the “impact rule,” stating that
emotional harm was irrecoverable because the harm to the dog did not physically impact the
plaintiff.1? The Kennedy court refused to subject veterinarians and others whose negligence
might harm an animal to liability for emotional harm absent a physical impact, citing concerns
about over-burdening the court system with more negligence cases.®

The Kennedy court noted that its ruling conflicted with the rulings of the Third District Court of

Appeal in two earlier veterinary malpractice cases.'* The court asked the Supreme Court to rule

on its conflict with the Third District, but the case was voluntarily dismissed before the Supreme
Court could hear it.®®

Malicious Harm

While the Florida Supreme Court has thus not ruled on the viability of noneconomic damages
when a domestic animal was harmed through negligence, it has ruled on their use in cases when
the animal was harmed maliciously.®

In La Porte v. Associated Independents, the Court held that if someone intentionally or
maliciously harms a domestic animal, that person is liable for any resulting emotional harm to
the animal’s owner, regardless of the physical impact of the act itself on the owner.!” The dog
owner in La Porte sued a garbage collector after its employee threw a garbage can at her dog and
killed it in front of her.!® The Court said that “the affection of the master for his dog is a very real

see also Gracey v. Eaker, 837 So 2d 348, 355 (Fla. 2002) (explaining that “allowing recovery for injuries resulting from
purely emotional distress would open the floodgates for fictitious or speculative claims.” (quoting R.J. v. Humana of Fla.
Inc., 652 So. 2d 360, 362 (Fla. 1955)).

® Welker v. Southern Baptist Hosp. of Fla. Inc., 864 So. 2d 1178, 87 (Fla. 1st DCA 2004), remanded, Southern Baptist Hosp.
of Fla., Inc. v. Welker, 908 So. 2d 317 (Fla. 2005).

10 Kennedy v. Byas, 867 So.2d 1195, 1197 (Fla. 1st Dist. App. 2004).

11

21

B d.

141d. (citing Johnson v. Wander, 592 So.2d 1225 (Fla. 3d Dist. App. 1992) and Knowles Animal Hosp., Inc. v. Wills, 360 So.
2d 37 (Fla. 3d DCA 1978)). In both Third District cases, the court allowed emotional harm to be considered by the jury when
awarding damages.

15 Kennedy v. Byas, Docket Information, Sup. Ct. of Fla. (2004).

16 See Kennedy, 867 So. 2d at 1198 (distinguishing La Porte, infra, because it dealt with malicious harm to an animal rather
than negligent harm).

17 a Porte v. Assoc. Indeps., Inc., 163 So. 2d 267, 269 (Fla. 1964).

181d.
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thing” to be considered in awarding punitive damages, noting that the owner’s value of her
particular dog likely exceeded the market value of a similar dog.*®

The Florida Statutes also provide for criminal punishment in the event of malicious harm to a
domestic animal.°

Veterinary Care and Noneconomic Damages

A requirement that a person who harms a domestic animal pay for “reasonable and necessary
veterinary care” does not appear in the Florida Statutes or in any Florida court cases. However,
several states have recently included the phrase in animal-harm statutes.?:

Punitive damages are a kind of noneconomic damages which have been used in Florida to
compensate victims for emotional harm.?? The Florida Statutes provide for recovery of punitive
damages in any civil action if the trier of fact finds by clear and convincing evidence that the
defendant is guilty of either “intentional misconduct” or “gross negligence.”?® A punitive
damages award may not normally exceed the greater of $500,000 or three times the
compensatory (economic) damages award.?

Other states, including Nevada, have also adopted language barring noneconomic damages or
otherwise limiting recoveries in domestic animal negligence cases.? Still others provide for
punitive damages in negligence cases involving animals, but do not allow for emotional causes
of action.?

A Tennessee statute provides for noneconomic damages of up to $5,000, but only if the pet was
negligently harmed on the owner’s property or while under his control.?’” The Tennessee statute
also clearly states that the statute does not permit noneconomic damages in negligence actions
against veterinarians.?®

Il. Effect of Proposed Changes:
Liability for Pet Harmers

This bill defines liability in actions for damages arising from harm to a “pet,” which is “a
domesticated dog or cat normally maintained in the household of its owner.”

9 4.

20 Section 828.12, F.S.

21 phil Goldberg, Courts and Legislatures Have Kept the Proper Leash on Pet Injury Lawsuits: Why Rejecting Emotion-
Based Damages Promotes the Rule of Law, Modern Values, and Animal Welfare, 6 STAN. J. ANIMAL L. & PoL’Y 30, 61
(2013) (citations omitted).

22 See, e.g. LaPorte v. Assoc. Indeps., Inc., 163 So. 2d 267 (Fla. 1964) (using “punitive” language throughout).

23 Section 768.72(2), F.S. Gross negligence uses the same definition proposed in the bill (infra Section 111).

24 Section 768.73(1), F.S.

% d.

% |d.

2 Tenn. Code. 44-17-403 (2003).

8 d.
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In a simple negligence action, the person who harms a pet is liable for monetary losses suffered
by the owner of the pet. This includes the cost of reasonable and necessary veterinary care due to
the harm, plus any loss in the fair market value of the pet as measured just before the harm.
“Negligence is the failure to use reasonable care, which is the care that a reasonably careful
person would use under like circumstances.”?°

The bill also provides for an award of up to $5,000 in noneconomic damages for loss of the pet’s
companionship. This limit only applies in cases where the harm was caused by the gross
negligence of the defendant and the action solely concerns the direct harm to the pet. “‘Gross
negligence’ means that [the defendant’s] conduct was so reckless or wanting in care that it
constituted a conscious disregard or indifference to the life, safety, or rights of persons exposed
to such conduct.”°

Noneconomic damages do not have a limit if “for causes of action for intentional infliction of
emotional distress.” Intentional infliction of emotional distress has been described as conduct
that is “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds
of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”3!

Under the expressio unius canon of statutory construction, courts interpret the mention of one
thing in a statute as implying the exclusion of other unmentioned things.3? As a result, courts will
likely interpret the bill as eliminating the awards of punitive damages for the death of a pet by
specifying the types of damages that are authorized. However, the availability of damages for
emotional harm may offset the loss of the potential for punitive damages.

Exceptions

The bill does not apply in several situations. First, the bill does not apply to actions taken against
a licensed veterinarian for harm to a pet. As a result, the liability of veterinarians for malpractice
will continue to be defined by appellate court opinions, which are in conflict.

The bill also does not apply to actions taken against a nonprofit entity or government agency if it
negligently causes the death of a pet while acting on behalf of public health or animal welfare.

Finally, the bill does not cover any killing of a dog that is “killing or worrying livestock.”

Effective Date

The bill takes effect July 1, 2017.

2 Fla. Std. Jury Instr. 401.4.

30 Fla. Std. Jury Instr. 503.1b.(1).

31 Metropolitan Life Ins. Co. v. McCarson, 467 So. 2d 277, 278-79 (Fla. 1985) (quoting Section 46, Restatement (Second) of
Torts (1965)).

32 Moonlit Waters Apts., Inc. v. Cauley, 666 So. 2d 898, 900 (Fla. 1996) (citation omitted).

33 See Siegle v. Lee Cty., 198 So. 3d 773, 775 (Fla. 2d DCA 2016) (holding that county’s decision to list situations when code
provision prohibited defenses showed county’s intent to allow those defenses in all situations not listed).
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill by authorizing larger amounts of damages than are currently authorized in some
parts of the state may create a sufficient financial incentive for lawsuits in the death of a
pet. However, the bill also creates a “cap” for those kinds of damages.

C. Government Sector Impact:

Judicial workloads will increase to the extent the bill results in more actions for damages
for the death of a pet dog or cat.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates an unnumbered section of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary on March 15, 2017:
The committee substitute clarifies that only a pet owner can bring an action for the injury
or death of his pet, as opposed to watchdog groups or other third parties.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Judiciary (Young) recommended the following:
Senate Amendment
Delete lines 15 - 16

and insert:

(2) The owner of a pet may bring an action for the recovery

of damages arising out of the injury or death of the owner’s pet

and in any such action brought by the owner, the defendant is

liable for:
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By Senator Young

18-01647B-17
A bill to be entitled
An act relating to compensatory damages for injury or
death of a pet; providing a definition; specifying
liability for compensatory damages for the injury or
death of a pet; providing applicability; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Liability for compensatory damages for injury or

20171270

death of pet.—

(1) As used in this section, the term “pet” means a

domesticated dog or cat normally maintained in or near the

household of its owner.

(2) In any action for the recovery of damages arising out

of the injury or death of a pet, the defendant is liable for:

(a) Monetary losses for reasonable and necessary veterinary

care of the pet due to the injury or death of the pet.

(b) Monetary loss in the fair market value of the pet due

to the injury or death of the pet.

(c) If the injury or death of the pet was caused by the

gross negligence of the defendant, noneconomic damages of up to

$5,000 for the loss of the reasonably expected companionship,

love, and affection of the pet.

(3) Limits for noneconomic damages under paragraph (2) (c)

do not apply to causes of action for intentional infliction of

emotional distress or any other civil action other than the

direct and sole loss of a pet.

(4) This section does not apply to:

Page 1 of 2
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(a) Any veterinarian licensed under chapter 474, Florida

Statutes.

(b) Any nonprofit entity or governmental agency or their

employees negligently causing the death of a pet while acting on

the behalf of public health or animal welfare.

(c) Any killing of a dog that is killing or worrying
livestock as defined in s. 588.13, Florida Statutes.
Section 2. This act shall take effect July 1, 2017.

Page 2 of 2
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Senator Greg Steube, Chair
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Dear Chairman Steube,

My Senate Bill 1270, Compensatory Damages for Injury or Death of a Pet has been referred to
your committee for a hearing. I respectfully request that this bifl be placed on your next
available agenda.

Thank you for your consideration of this request. If I need to provide you with more
information, please do not liegitate to contact me.

Sincere, B
i
Dana You

State Senator — 18M Distyct
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BILL:

SB 1062

INTRODUCER:  Senator Powell

SUBJECT: Public Records/Protective Injunction Petitions
DATE: March 13, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Brown Cibula JU Favorable
2. GO
3. RC
Summary:

SB 1062 creates a new public records exemption. The bill makes a petition for injunction and its
contents confidential and exempt from disclosure if the petition is dismissed without a hearing or
at an ex parte hearing due to a failure to state a claim, lack of jurisdiction, or based on
insufficiency of the petition itself without an injunction being issued.

This bill applies to all types of injunctions for protection, including injunctions against domestic
violence,! repeat violence,? dating violence,® sexual violence,* and stalking.

The bill requires petitions for a protective injunction that are confidential and exempt under this
bill to be removed from publicly available websites. The process for removal differs depending
on when the petition is placed on a website. If a petition is placed on a website, and later
dismissed on or after July 1, 2017, which is the effective date of the bill, the webmaster with the
clerk of the court or county recorder is responsible for removing the petition. If the petition is
placed on the website before July 1, 2017, the respondent named in the petition must first request
removal in writing. The person requesting removal must deliver the request by mail, fax,
electronic transmission, or in person to the clerk of the court. The clerk may not charge a fee for
removal.

The bill includes a statement of public necessity.
This public record exemption is subject to the Open Government Sunset Review Act and stand

repealed on October 2, 2022, unless reviewed and saved from repeal through legislative
reenactment.

! Section 741.30(1), F.S.
2 Section 784.046(2), F.S.

1d.
“1d.
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. Present Situation:

The State Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business.® This applies to the official business
of any public body, officer or employee of the state, including all three branches of state
government, local governmental entities, and any person acting on behalf of the government.®

In addition to the State Constitution, the Florida Statutes provide that the public may access
legislative and executive branch records.” Chapter 119, F.S., constitutes the main body of public
records laws, and is known as the Public Records Act. The Public Records Act states that

it is the policy of this state that all state, county and municipal records are open for
personal inspection and copying by any person. Providing access to public records is a
duty of each agency.®

According to the Public Records Act, a public record includes virtually any document or
recording, regardless of its physical form or how it may be transmitted.'® The Florida Supreme
Court has interpreted public records as being “any material prepared in connection with official
agency business which is intended to perpetuate, communicate or formalize knowledge of some
type.”!! A violation of the Public Records Act may result in civil or criminal liability.?

The Legislature may create an exemption to public records requirements.'* An exemption must
pass by a two-thirds vote of the House and the Senate.** In addition, an exemption must
explicitly lay out the public necessity justifying the exemption, and the exemption must be no
broader than necessary to accomplish the stated purpose of the exemption.™ A statutory
exemption that does not meet these criteria may be unconstitutional and may not be judicially
saved.!®

5 FLA. CONST., art. 1, s. 24(a).

6 FLA. CONST., art. |, s. 24(a).

" The Public Records Act does not apply to legislative or judicial records. Locke v. Hawkes, 595 So. 2d 32 (Fla. 1992). Also
see Times Pub. Co. v. Ake, 660 So. 2d 255 (Fla. 1995). The Legislature’s records are public pursuant to s. 11.0431, F.S.
Public records exemptions for the Legislatures are primarily located in s. 11.0431(2)-(3), F.S.

8 Public records laws are found throughout the Florida Statutes.

® Section 119.01(1), F.S.

10 Section 119.011(12), F.S., defines “public record” to mean “all documents, papers, letters, maps, books, tapes,
photographs, films, sound recordings, data processing software, or other material, regardless of the physical form,
characteristics, or means of transmission, made or received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.” Section 119.011(2), F.S., defines “agency” to mean “any state, county, district, authority,
or municipal officer, department, division, board, bureau, commission, or other separate unit of government created or
established by law including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and
the Office of Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity
acting on behalf of any public agency.”

11 Shevin v. Byron, Harless, Schaffer, Reid and Assoc. Inc., 379 So. 2d 633, 640 (Fla. 1980).

12 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

13 FLA. CoNsT., art. |, s. 24(c).

14 FLA. CoNsT., art. |, s. 24(c).

15 FLA. CoNsT., art. I, s. 24(c).

16 Halifax Hosp. Medical Center v. New-Journal Corp., 724 So. 2d 567 (Fla. 1999). In Halifax Hospital, the Florida Supreme
Court found that a public meetings exemption was unconstitutional because the statement of public necessity did not define
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The Open Government Sunset Review Act (the Act) prescribes a legislative review process for
newly-created or substantially-amended public records or open meetings exemptions.t’ It
requires the automatic repeal of the exemption on October 2 of the fifth year after creation or
substantial amendment, unless the Legislature reenacts the exemption.'® The Act provides that a
public records or open meetings exemption may be created or maintained only if it serves an
identifiable public purpose and is no broader than is necessary to meet such public purpose.*®

Injunctions

A person may petition the court for several types of injunctions for protection, including
injunctions against domestic violence,?° repeat violence,?* dating violence?? sexual violence,?
and stalking.?

Domestic violence is an assault, aggravated assault, battery, aggravated battery, sexual assault,
sexual battery, stalking, aggravated stalking, kidnapping, false imprisonment, or any criminal
offense resulting in physical injury or death of one family or household member by another
family or household member.?

Repeat violence constitutes two incidents of violence or stalking committed by the respondent,
one of which must have been within 6 months of the filing of the petition, which are directed
against the petitioner or the petitioner’s immediate family member.?®

Dating violence is violence between individuals who have or have had a continuing and

significant romantic relationship.?” The existence of a dating relationship is determined based on

the following:

e A dating relationship must have existed within the past 6 months;

e The nature of the relationship must have been characterized by the expectation of affection or
sexual involvement; and

e The frequency and type of interaction must have included that the persons have been
involved over time and on a continuous basis during the course of the relationship.

important terms and did not justify the breadth of the exemption. Id. at 570. The Florida Supreme Court also declined to
narrow the exemption in order to save it. Id. In Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d
189 (Fla. 1st DCA 2004), the court found that the intent of a statute was to create a public records exemption. The Baker
County Press court found that since the law did not contain a public necessity statement, it was unconstitutional. 1d. at 196.
17 Section 119.15, F.S. An exemption is substantially amended if the amendment expands the scope of the exemption to
include more records or information or to include meetings as well as records. The requirements of the Act do not apply to an
exemption that is required by federal law or that applies solely to the Legislature or the State Court System.

18 Section 119.15(3), F.S.

19 Section 119.15(6)(b), F.S.

20 Section 741.30(1), F.S.

21 Section 784.046(2), F.S.

2 d.

2 d.

24 Section 784.0485(1), F.S.

25 Section 741.28(2), F.S.

26 Section 784.046(1)(b), F.S.

27 Section 784.046(1)(d), F.S.
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Sexual violence is any one incident of:

e Sexual battery;

e A lewd or lascivious act committed upon or in the presence of a person younger than 16
years of age;

e Luring or enticing a child;

e Sexual performance by a child; or

e Any other forcible felony wherein a sexual act is committed or attempted, regardless of
whether criminal charges were filed, reduced, or dismissed by the state attorney.®

A form for a petition for injunction against domestic violence is provided in Florida law.? A
similar form for a petition for injunction for protection against the other types of violence noted
above is provided in sections 784.046(4)(b) and 784.0485(3)(b), F.S.

Upon the filing of a petition for a protective injunction, the court must hold a hearing at the
earliest possible time.*

If an immediate and present danger of domestic violence appears to exist, the court may grant a
temporary injunction ex parte prior to the full hearing.%!

Florida Family Law Rules of Procedure

The Florida Family Law Rules of Procedure protect from disclosure certain sensitive information
recorded in family law cases.®> The main types of cases governed by the Florida Family Law
Rules of Procedure are matters arising from dissolution of marriage, annulment, support
including child support, paternity, adoption, and injunctions for protection.® Rule 12.004(a),
Florida Family Law Rules of Procedure, authorizes a judge hearing a family law case to access
and review files of any related case. However, parties, judges, and court personnel are prohibited
from disclosing confidential information and documents contained in related case files unless
disclosure complies with state and federal law.>*

A petitioner for a domestic violence injunction may request that his or her address be kept
confidential and exempt from public records disclosure pursuant to statute, and the address is
then considered a confidential court record.3®

The Federal Parent Locator Service (FPLS) helps state and local child support agencies locate
parents for participation in child support.3” A family violence indicator is a notation in the FPLS
that has been placed on a record when a state has reasonable evidence of domestic violence or

28 Section 784.046(1)(c), F.S.

29 Section 741.30(3)(b), F.S., provides a petition for injunction for protection against domestic violence.
30 Sections 741.30(4) and 784.046(5), F.S.

31 Section 741.30(5)(a), F.S.

%2 RULE 12.012, FLA. FAM. L. R.P.

% RULE 12.010(a)(1), FLA. FAM. L. R. P.

3 RULES 12.004(c) and 12.007(c), FLA. FAM. L. R. P.

35 Section 741.30(3)(b), F.S., authorizes a petitioner to furnish his or her address in a separate confidential filing.
% RULE 12.007(b), FLA. FAM. L. R. P.

37 The Federal Office of Child Support Enforcement administers the program. More at
http://www.acf.hhs.gov/programs/css/fpls (Last visited Feb. 8, 2016).
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child abuse.®® In parent locator cases, a state court may override a family violence indicator to
release information from the FPLS.3° The state clerk of the court, however, must ensure the
protection of records of open cases relating to family violence. All court records in these
proceedings are confidential and not available for public inspection until the court issues a final
judgment.*

Effect of Proposed Changes:

This bill creates a new public records exemption. The bill makes a petition for injunction and its
contents confidential and exempt from disclosure if the petition is dismissed without a hearing or
at an ex parte hearing due to a failure to state a claim, lack of jurisdiction, or based on
insufficiency of the petition itself without an injunction being issued.

This bill applies to all types of injunctions for protection, including injunctions against domestic
violence,** repeat violence,* dating violence,* sexual violence,** and stalking.

The bill includes a statement of public necessity. Regarding the public records exemption on
injunctions that are dismissed, the public necessity asserted to justify the exemption is that the
records may be defamatory to the person named in the petition and cause unwarranted damage to
his or her reputation. Further, the only way to protect the reputation of the person named in the
petition is by removing the petition and its contents.

The bill requires petitions for a protective injunction that are confidential and exempt under this
bill to be removed from publicly available websites. The process for removal, however, differs
depending on when the petition is placed on a website. If a petition is placed on a website, and
later dismissed on or after the effective date of the bill, the webmaster with the clerk of the court
or county recorder must remove the petition and any related documents. If the petition is placed
on the website prior to the effective date of the bill, it is the responsibility of the person named in
the petition to request removal. The request must be in writing, signed, and include the case
name and number, document heading, and page number. The person requesting removal must
deliver the request by mail, fax, electronic transmission, or in person to the clerk of the court.
The clerk may not charge a fee for removal.

This public record exemption is subject to the Open Government Sunset Review Act and stand
repealed on October 2, 2022, unless reviewed and saved from repeal through legislative
reenactment.

The bill takes effect July 1, 2017.

% RULE 12.650(b)(4), FLA. FAM. L. R. P.

%942 U.S.C. s. 653; RULE 12.650(a), FLA. FAM. L. R. P.
40 RULE 12.650(b)(4)(i), FLA. FAM. L. R. P.

41 Section 741.30(1), F.S.

42 Section 784.046(2), F.S.

2 1d.
“1d.
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V. Constitutional Issues:

A.

V. Fiscal

A.

Municipality/County Mandates Restrictions:

The bill does not appear to require counties or municipalities to take an action requiring
the significant expenditure of funds, reduce the authority that counties or municipalities
have to raise revenue in the aggregate, or reduce the percentage of state tax shared with
counties or municipalities.

Public Records/Open Meetings Issues:
Vote Requirement

Article 1, s. 24(c) of the State Constitution requires a two-thirds vote of the members
present and voting in each house of the Legislature for passage of a newly-created or
expanded public records or public meetings exemption. Because the bill creates a public
records exemption, the State Constitution requires passage by a two-thirds vote in each
house of the Legislature.

Public Necessity Statement

Article 1, s. 24(c) of the State Constitution, requires the exemption to be no broader than
necessary to accomplish the stated purpose of the law. The public necessity statement
appears to support the public policy for the exemption.

Trust Funds Restrictions:
None.
Other Constitutional Issues:

Article 1, s. 24(c) of the Florida Constitution, requires all proposed public records
exemptions to be no broader than the stated purpose or public necessity. The justification
of necessity provided in this bill for a petition for injunction is that disclosure could
otherwise defame and damage the reputation of the person identified in the petition.

Impact Statement:
Tax/Fee Issues:

None.

Private Sector Impact:

This bill may preserve the reputation of a person named in a petition for injunction that is
made confidential and exempt. Protecting a person’s reputation may prevent negative
financial consequences from being named as a respondent in a petition for a protective
injunction.
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C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 119.0714, Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2017 SB 1062

By Senator Powell

30-00972-17 20171062
A bill to be entitled

An act relating to public records; amending s.
119.0714, F.S.; providing an exemption from public
records requirements for petitions, and the contents
thereof, for certain protective injunctions that are
dismissed in certain circumstances; requiring the
removal of petitions dismissed before, on, or after a
specified date from publicly accessible records;
providing for future legislative review and repeal of
the exemption; providing a statement of public

necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (k) is added to subsection (1) of
section 119.0714, Florida Statutes, to read:

119.0714 Court files; court records; official records.—

(1) COURT FILES.—Nothing in this chapter shall be construed
to exempt from s. 119.07(1l) a public record that was made a part
of a court file and that is not specifically closed by order of
court, except:

(k)1. A petition, and the contents thereof, for an

injunction for protection against domestic violence, repeat

violence, dating violence, sexual violence, stalking, or

cyberstalking which is dismissed without a hearing or at an ex

parte hearing due to failure to state a claim, lack of

jurisdiction, or any reason having to do with the sufficiency of

the petition itself without an injunction being issued.

2.a. A petition, and the contents thereof, described in
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subparagraph 1. which is dismissed on or after July 1, 2017,

must be removed from all publicly accessible records upon

dismissal.

b. A petition, and the contents thereof, described in

subparagraph 1. which are dismissed before July 1, 2017, shall

be removed upon request by an individual named in the petition

as a respondent. The request must be in the form of a signed,

legibly written request specifying the case name, case number,

document heading, and page number. The request must be delivered

by mail, facsimile, or electronic transmission or in person to

the clerk of the court. A fee may not be charged for such

removal.

3. This paragraph is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2022, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that a petition, and the contents thereof, for an

injunction for protection against domestic violence, repeat

violence, dating violence, sexual violence, stalking, or

cyberstalking which is dismissed without a hearing or at an ex

parte hearing due to failure to state a claim, lack of

jurisdiction, or any reason having to do with the sufficiency of

the petition itself without an injunction being issued be made

confidential and exempt from s. 119.07(1), Florida Statutes, and

s. 24(a), Article I of the State Constitution. The Legislature

finds that the existence of, and the unverified allegations

contained in, such a petition may be defamatory to an individual

named in it and cause unwarranted damage to the reputation of

Page 2 of 3
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such individual. The Legislature further finds that correction

of the public record by the removal of such a petition, and the

contents thereof, is the sole means of protecting the reputation

of such individual.

Section 3. This act shall take effect July 1, 2017.
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The Florida Senate

Committee Agenda Request

To: Senator Greg Steube, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 9, 2017

I respectfully request that Senate Bill #1062, relating to Public Records/Protective Injunctions
Petitions, be placed on the:

[] commiitee agenda at your earliest possible convenience.

<] next committee agenda.

- SenatorBobby Powell 5 -
C;f_;,,ﬂ,iﬁ}Florida Senate, District 30

File signed original with committee office $-020 (03/2004)
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Prepared By: The Professional Staff of the Committee on Judiciary

BILL: SB 262

INTRODUCER: Senator Steube

SUBJECT: Health Insurance
DATE: March 6, 2017 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Billmeier Knudson Bl Favorable
2. Davis Cibula JU Pre-meeting
3. RC
Summary:

SB 262 increases the liability exposure of Health Maintenance Organizations for the negligence
of health care providers who are not employees of the HMO and creates causes of action for
other misconduct by an HMO.

The bill repeals several provisions of statute which expressly provide that HMOs, health

insurers, prepaid health clinics, and prepaid health service organizations are not vicariously liable
for the negligence non-employee health care providers. As a result, these organizations may be
liable for the negligence of non-employee health care providers under theories of agency or
apparent agency.

Additionally, the bill amends the Health Maintenance Organization Act to provide civil causes of
action against HMOs for violations of the act and for acting in bad faith when failing to provide a
covered service. The bill provides that any person may bring a civil action against a health
maintenance organization if the HMO fails to provide a covered service when the HMO in good
faith should have provided the service had it acted fairly and reasonably toward the person and
with due regard for his or her interests. The covered service must be medically reasonable or
necessary in the independent medical judgment of the treating physician.

The bill creates individual causes of action against HMOs for violations of specified provisions
of the HMO Act such as the prompt pay statute, statutes relating to unfair trade practices, and
statutes relating to quality assurance.

Il. Present Situation:

Health maintenance organizations (“HMOs”) provide, either directly or through arrangements
with other persons, comprehensive health care services that subscribers are entitled to receive
pursuant to a contract. Services may include emergency care, inpatient hospital services,
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physician care, ambulatory diagnostic treatment, and preventive health care services. Service
providers, such as physicians, may be employees or partners in the HMO or they may contract
with the HMO to provide services.! HMOs are regulated by parts | and 111 of chapter 641, F.S.?

Civil Liability of HMOs

Civil Remedies Against Insurers

Section 624.155, F.S., authorizes various individual causes of action against insurers, including
health insurers. It provides that any person may bring an action against an insurer when the
person is damaged when the insurer does not attempt “in good faith to settle claims when, under
all the circumstances, it could and should have done so, had it acted fairly and honestly toward
its insured and with due regard for her or his interests.”® However, s. 641.201, F.S., which
broadly exempts HMOs from many provisions of the Florida Insurance Code, effectively
exempts HMOs from the requirement under s. 624.155, F.S., to act in good faith.

Legislative History

In the late 1990s and early 2000s, the Legislature considered creating individual causes of
actions for misconduct by HMOs similar to the causes of action that may be brought against
insurers under s. 624.155, F.S. Specifically, in 1996, the Legislature passed CS/HB 1853, which
created civil causes of action against HMOs, created a bad faith cause of action similar to the
cause of action for bad faith against insurers in s. 624.155, F.S., and provided for plaintiff
attorney fees in certain situations. The Governor vetoed that bill. The Legislature considered
similar bills providing for causes of action against HMOs in 1997-2001 but those bills did not
pass.*

Litigation History

In Greene v. Well Care HMO, Inc.,® the court considered whether a patient could bring an action
against her HMO under the HMO Act® and whether a patient could bring a bad faith action. In
that case, the patient’s physician recommended treatment, but the HMO denied coverage. The
patient sought a second opinion and that physician agreed with the first doctor’s
recommendation. The HMO denied coverage in violation of the policy terms.” The court held
that the HMO Act did not provide for a private cause of action against an HMO. The court also
held that s. 624.155, F.S., which generally authorizes private causes of actions against insurers
who engage in prohibited practices, did not apply to HMOs.2

! Section 641.19(12), F.S.

2 Section 641.201, F.S.

3 Section 624.155(1)(b)1., F.S.

4 See, e.g., HB 1547 (1997 Regular Session), SB 490 (1998 Regular Session), SB 216 (1999 Regular Session), SB 2154
(2000), and SB 2292 (2001 Regular Session).

5 Greene v. Well Care HMO, Inc., 778 So. 2d 1037 (Fla. 4th DCA 2001).

6 Section 641.17, F.S., names part I of ch. 641, F.S., the “Health Maintenance Organization Act.”

" Greene, 778 So. 2d at 1039.

81d. at 1039-1041.



BILL: SB 262 Page 3

In 2003, the Florida Supreme Court issued a decision in Villazon v. Prudential Helath Care
Plan,® and agreed with the Greene court. The Court held that the HMO Act does not provide a
private cause of action for violation of the Act’s requirements. However, the Court held that the
fact that there is no statutory cause of action does not preclude a common law negligence claim
based on the same facts.'® In Villazon, the plaintiff alleged that the physicians who had
contracted with the HMO were agents or apparent agents of the HMO and, therefore, the HMO
was responsible for the physicians’ negligence and vicariously liable!! for the death of his wife.'?
The Court held that the existence of an agency relationship is generally a question to be
determined by the trier of fact.!® As a result, the Court reversed the lower court’s summary
judgment that the HMO was not vicariously liable for the negligence of the plaintiff’s treating
physician.

Legislative Response

In response to Villazon, the Legislature amended ss. 641.19 and 641.51, F.S., to provide that the
HMO is not vicariously liable for the negligence of health care providers unless the provider is
an employee of the HMO. The statutory amendments prohibited causes of action based on
agency or apparent agency relationships.* The Legislature also created s. 768.0981, F.S., which
provides:

An entity licensed or certified under chapter 624, chapter 636, or chapter 641
shall not be liable for the medical negligence of a health care provider with whom
the licensed or certified entity has entered into a contract, other than an employee
of such licensed or certified entity, unless the licensed or certified entity expressly
directs or exercises actual control over the specific conduct that caused injury.™

ERISA Preemption

The Employee Retirement Income Security Act of 1974 (ERISA), limits the remedies available
to persons covered under private sector employer plans and preempts certain state laws. ERISA
may preempt civil remedies in state courts, whether pursued under common law theories of
liability or pursuant to a statutory cause of action.

Most employer-sponsored health insurance and HMO plans are ERISA plans. However, ERISA
does not apply to governmental plans and church plans and has no application to individual
health insurance plans. ERISA has a civil enforcement clause that provides a remedy in federal
court for denied employee benefits. Employees and enrollees have a federal cause of action to
either obtain the actual benefit that was denied, payment for the benefit, or a decree granting the

° Villazon v. Prudential Health Care Plan, 843 So. 2d 842, 852 (Fla. 2003).

101d. at 852.

1 Vicarious liability occurs when one person, although entirely innocent of any wrongdoing, is held responsible for the
wrongful act of another. See 38 Florida Jurisprudence 2d s. 101. For example, an employer can be held vicariously liable for
a tort committed by an employee.

12 villazon, 843 So. 2d at 845.

31d., at 853.

14 See 2003-416, Laws of Fla.

15 Chapter 624 is the Insurance Code, chapter 636 pertains to prepaid limited health service organizations and discount
medical plan organizations, and chapter 641 pertains to health care service programs.
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administration of future benefits.® State tort remedies, on the other hand, allow for the recovery
of pain and suffering, lost wages, and cost of future medical services.

In Villazon, the Florida Supreme Court held that ERISA did not preempt an action against an
HMO alleging common law negligence and violations of the HMO Act.!” A year after Villazon,
the United States Supreme Court considered whether a Texas statute imposing liability on HMOs
for failure to exercise ordinary care in making coverage decision was preempted by ERISA.®
The court held that federal preemption applied and the remedies were limited to federal
remedies.

Whether a claim against an ERISA plan is preempted is a fact-specific question. In Badal v.
Hinsdale Mem. Hosp.,° the court held that the claim was not preempted when the HMO was a
defendant in the case under a theory of vicarious liability where the plaintiff alleged the HMO
was responsible for the acts of its employees or agent. In determining whether ERISA
preemption applies in medical malpractice cases, courts seem to look to see whether the
malpractice is based on actions of a treating physician versus whether the injury was caused by a
denial of coverage. In Land v. Cigna Healthcare of Fla.,?° the court found ERISA preemption in
a case where the treating physician ordered hospital admission for a patient, but the HMO nurse
did not approve a hospital stay.

Il. Effect of Proposed Changes:
Vicarious Liability

The bill repeals provisions in ss. 641.19 and 641.51, F.S., providing that an HMO arranging the
provision of heath care services does not create an actual agency, apparent agency, or employer-
employee relationship for purposes of vicarious liability except when the provider is an actual
employee of the HMO.

The bill also repeals s. 768.0981, F.S. That statute provides that an entity such as an insurer,
prepaid limited health service organization, HMO, or prepaid health clinic?! is not liable for the
medical negligence of a health care provider with whom the entity has entered into a contract
unless the entity expressly directs or exercises actual control over the specific conduct that
caused injury.

As a result repeal of provisions limiting actions based on theories of vicarious liablity, an HMO
will be liable for the negligence of a treating physician who is not an employee of the HMO if
the specific facts of the case show that an actual agency or apparent agency relationship existed
between the HMO and the treating physician.

1629 U.S.C. s. 1132(a)(1).

17 Villazon, 843 So. 2d at 850-851.

18 Aetna Health v. Davila, 542 U.S. 200 (2004).

19 Badal v. Hinsdale Mem. Hosp., 2007 U.S. Dist. LEXIS 34713 (N.D. Ill. May 8, 2007).

20 Land v. Cigna Health Care of Fla., 381 F.3d 1274 (11th Cir. 2004).

21 Section 768.0981, F.S., specifically refers to entities licensed or certified under ch. 624, F.S., ch. 636, F.S., or ch. 641, F.S.
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In effect, the bill revives the effect of the Florida Supreme Court’s opinion in Villazon v.
Prudential Health Care Plan, which was superseded by statute. Contracts between an HMO and
a treating physician which label the physician as an independent contractor will not be sufficient
to make an HMO immune from liability for the physician’s negligence. The nature of the
relationship and the HMO’s liability will be based on whether the HMO had the right to control
the activities of the physician in light of the totality of the circumstances.

HMO Bad Faith Liability

The bill creates a cause of action for bad faith against HMOs in specified situations. Specifically,
it provides that a person may bring a civil action against an HMO if a person to whom a duty is
owed suffers damage because of an HMO’s failure to provide a covered service. The covered
service must be one that the HMO should have been provided had the HMO acted in good faith
and had acted fairly and reasonably toward the person with due regard for his or her interests.
The service must have been medically reasonable or necessary in the independent medical
judgment of a treating physician under contract with, or another physician authorized by, the
HMO.

The court may award damages, including damages for mental anguish, loss of dignity, and any
other intangible injuries, and punitive damages. In a bad faith action brought pursuant to the
provisions of this bill, the court must award a prevailing plaintiff reasonable attorney fees as part
of the costs.

Causes of Action for Violations of the HMO Act

The bill creates an individual cause of action against an HMO if a person to whom a duty is
owed suffers damage as a result of an HMO’s violation of specified statutes: s. 641.3155,

S. 641.3903(5), (10), (12), (13), or (14), and s. 641.51, F.S. In an action alleging violations of
these statutes, the court must award a prevailing plaintiff reasonable attorney fees as part of the
costs.

Section 641.3155, F.S., is known as the “prompt pay” law. It requires the HMO to provide notice
of receipt of provider claims within specified times, to deny or contest provider claims within
specified times, and to pay provider claims within specified times.

Subsection 641.3903(5), F.S., prohibits certain unfair claim settlement practices by HMQOs. An

HMO may not:

e Attempt to settle claims on the basis of an application or any other material document which
was altered without notice to, or knowledge or consent of, the subscriber or group of
subscribers to a health maintenance organization; or

e Make a material misrepresentation to the subscriber for the purpose and with the intent of
effecting settlement of claims, loss, or damage under a health maintenance contract on less
favorable terms than those provided in, and contemplated by, the contract.

e Engage in the practices below with such frequency as to indicate a general business practice
of engaging in a unfair settlement practice:

o Failing to adopt and implement standards for the proper investigation of claims;
o Misrepresenting pertinent facts or contract provisions relating to coverage at issue;
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o Failing to acknowledge and act promptly upon communications with respect to claims;

o Denying claims without conducting reasonable investigations based upon available
information;

o Failing to affirm or deny coverage of claims upon written request of the subscriber within
a reasonable time not to exceed 30 days after a claim or proof-of-loss statements have
been completed and documents pertinent to the claim have been requested in a timely
manner and received by the health maintenance organization;

o Failing to promptly provide a reasonable explanation in writing to the subscriber of the
basis in the health maintenance contract in relation to the facts or applicable law for
denial of a claim or for the offer of a compromise settlement;

o Failing to provide, upon written request of a subscriber, itemized statements verifying
that services and supplies were furnished, where such statement is necessary for the
submission of other insurance claims covered by individual specified disease or limited
benefit policies;

o Failing to provide any subscriber with services, care, or treatment contracted for pursuant
to any health maintenance contract without a reasonable basis to believe that a legitimate
defense exists for not providing such services, care, or treatment; or

o Engaging in systematic down coding with the intent to deny reimbursement otherwise
due.

Subsection 641.3903(10), F.S., prohibits an HMO from knowingly collecting any sum as a
premium or charge for health maintenance coverage, which is not then provided or is not in due
course to be provided. An HMO may not knowingly collect as a premium or charge for health
maintenance coverage any sum in excess of or less than the premium or charge applicable to
health maintenance coverage, in accordance with the applicable classifications and rates as filed
with the Office of Insurance Regulation.

Subsection 641.3903(12), F.S., prohibits an HMO from engaging in or attempting to engage in
discriminatory practices that discourage participation on the basis of the actual or perceived
health status of Medicaid recipients. The statute also prohibits an HMO from refusing to provide
services or care to a subscriber solely because medical services may be or have been sought for
injuries resulting from an assault, battery, sexual assault, sexual battery, or any other offense by a
family or household member or by another who is or was residing in the same dwelling unit.

Subsection 641.3903(13), F.S., prohibits an HMO from knowingly misleading potential enrollees
as to the availability of providers.

Subsection 641.3903(14), F.S., prohibits any retaliatory action by an HMO against a contracted
provider on the basis that the provider communicated information to the provider’s patient
regarding care or treatment options when the provider deems knowledge of such information by
the patient to be in the best interest of the patient.

Section 641.51, F.S., requires an HMO to establish a quality assurance program and creates a

requirement for second medical opinions in some cases. The HMO:

e Shall ensure that the health care services provided to subscribers shall be rendered under
reasonable standards of quality of care consistent with the prevailing standards of medical
practice in the community;
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e Shall have an ongoing internal quality assurance program for its health care services;

e Shall not have the right to control the professional judgment of a physician;

e Shall ensure that only a physician holding an active, unencumbered license may render an
adverse determination regarding a service provided by a physician licensed in Florida;

e Shall give the subscriber the right to a second medical opinion in any instance in which the
subscriber disputes the organization’s or the physician’s opinion of the reasonableness or
necessity of surgical procedures or is subject to a serious injury or illness;

e Shall develop and maintain a policy to determine when exceptional referrals to out-of-
network specially qualified providers should be provided to address the unique medical needs
of a subscriber;

e Shall develop and maintain written policies and procedures for the provision of standing
referrals to subscribers with chronic and disabling conditions which require ongoing
specialty care;

e Shall allow subscribers undergoing active treatment to continue coverage and care when
medically necessary, through completion of treatment of a condition for which the subscriber
was receiving care at the time of the termination of a provider contract;

e Release specified data to the Agency for Health Care Administration;

e Adopt recommendations for preventive pediatric health care which are consistent with the
requirements for health checkups for children developed for the Medicaid program;

e Allow, without prior authorization, a female subscriber, to visit a contracted
obstetrician/gynecologist for one annual visit and for medically necessary follow-up care;
and

e Allow a contracted primary care physician to send a subscriber to a contracted licensed
ophthalmologist under specified circumstances.

The bill provides that a person bringing an action for these violations of the HMO Act need not
prove that the violation was committed with such frequency as to indicate a general business
practice.

The bill provides that an HMO is liable for all of the claimant’s damages or $500 per violation,
whichever is greater, for violations of the above-cited statutes. The court may award damages,
including damages for mental anguish, loss of dignity, and any other intangible injuries, and
punitive damages.

ERISA Preemption

Federal preemption may limit this bill’s application in situations where an ERISA plan makes a
decision to deny coverage. As discussed in Davila and subsequent cases, courts will have to
review the facts of each case to determine whether preemption applies in cases related to
coverage decisions. In addition to cases related to denial of coverage, courts have found ERISA
preemption in cases related to a prompt pay law?? and related to payment to medical providers.?

The provisions of the bill will apply to non-ERISA plans. It is not known how many persons
covered under HMO plans are covered under plans that would be excluded from portions of this

2 America’s Health Ins. v. Hudgens, 742 F.3d 1319 (11™ Cir. 2014).
23 Gables Ins. Recovery, Inc. v. Blue Cross & Blue Shield of Fla., Inc., 813 F.3d 1333 (11 Cir. 2015).
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bill and how many persons are covered under plans that would be subject to all the provisions of
the bill. A court noted that there is a trend in Georgia for employers to provide self-funded
ERISA plans to their employees.?* Subsequent to Davila, Texas passed a law to specifically
exclude ERISA plans from the Texas Health Care Liability Act.?> A 2005 bill analysis of the
Texas legislation noted that there are only a few non-ERISA group health plans offered in
Texas.?®

Effective Date

The bill has an effective date of October 1, 2017.

Retroactivity

This bill provides that the repeal of s. 768.0981, F.S., and amendments to ss. 641.19, 641.51, and
641.3917, F.S., apply to causes of action accruing on or after October 1, 2017. The bill is not
retroactive and does not apply to ongoing litigation or to causes of action accruing before
October 1, 2017.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

According to the Office of Insurance Regulation, the bill increases the exposure to
lawsuits for health insurers, HMOs, prepaid health clinics, and prepaid limited health
service organizations. This increased exposure may lead to more expensive premiums for
consumers.?’

2 America’s Health Ins. v. Hudgens, 742 F.3d at 1324-1325.

% Texas Civil Practice and Remedies Code s. 88.0015.

% SB 554 Bill Analysis, Texas, March 17, 2005 (on file with the Committee on Banking and Insurance).

27 Office of Insurance Regulation, 2017 Agency Legislative Bill Analysis for SB 262, (Feb. 17, 2017) (on file with the Senate
Committee on Judiciary).
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VI.

VII.

VIII.

C. Government Sector Impact:

According to the Office of Insurance Regulation, the increased exposure to the above
mentioned groups may lead to higher premiums under the state group health insurance
plan.?®

Technical Deficiencies:
None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends sections 641.19, 641.51, and 641.3917, Florida Statutes.
This bill repeals section 768.0981, Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

21d.
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Florida Senate - 2017 SB 262

By Senator Steube

23-00399B-17 2017262
A bill to be entitled

An act relating to health insurance; amending s.
641.19, F.S.; revising definitions; amending s.
641.51, F.S.; deleting a provision that provides that
health maintenance organizations are not vicariously
liable for certain medical negligence except under
certain circumstances; amending s. 641.3917, F.S.;
authorizing specified persons to bring a civil action
against a health maintenance organization for certain
violations; providing for construction; specifying a
health maintenance organization’s liability for such
violations; repealing s. 768.0981, F.S., relating to a
limitation on actions against insurers, prepaid
limited health service organizations, health
maintenance organizations, or prepaid health clinics;

providing applicability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (11), (12), and (18) of section
641.19, Florida Statutes, are amended to read:

641.19 Definitions.—As used in this part, the term:

(11) “Health maintenance contract” means any contract
entered into by a health maintenance organization with a
subscriber or group of subscribers to provide eeverage—feor
comprehensive health care services in exchange for a prepaid per
capita or prepaid aggregate fixed sum.

(12) “Health maintenance organization” means any

organization authorized under this part which:

(a) Provides—threough—arrangements—with other persensy

emergency care;+ inpatient hospital services;s physician care,

including care provided by physicians licensed under chapters
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458, 459, 460, and 461;+ ambulatory diagnostic treatment;+ and
preventive health care services.

(b) Provides, either directly or through arrangements with
other persons, health care services to persons enrolled with
such organization, on a prepaid per capita or prepaid aggregate
fixed-sum basis.

(c) Provides, either directly or through arrangements with
other persons, comprehensive health care services which
subscribers are entitled to receive pursuant to a contract.

(d) Provides physician services, by physicians licensed
under chapters 458, 459, 460, and 461, directly through
physicians who are either employees or partners of such
organization or under arrangements with a physician or any group
of physicians.

(e) If offering services through a managed care system, has
a system in which a primary physician licensed under chapter
458, chapter 459, chapter 460, or chapter 461 is designated for
each subscriber upon request of a subscriber requesting service
by a physician licensed under any of those chapters, and is
responsible for coordinating the health care of the subscriber
of the respectively requested service and for referring the
subscriber to other providers of the same discipline when
necessary. Each female subscriber may select as her primary
physician an obstetrician/gynecologist who has agreed to serve
as a primary physician and is in the health maintenance

organization’s provider network.
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(18) “Subscriber” means an entity or individual who has
contracted, or on whose behalf a contract has been entered into,
with a health maintenance organization for health care services
eoverage or other persons who also receive health care services
eoverage as a result of the contract.

Section 2. Subsection (3) of section 641.51, Florida
Statutes, is amended to read:

641.51 Quality assurance program; second medical opinion
requirement.—

(3) The health maintenance organization shall not have the
right to control the professional judgment of a physician
licensed under chapter 458, chapter 459, chapter 460, or chapter
461 concerning the proper course of treatment of a subscriber.
However, this subsection shall not be considered to restrict a

utilization management program established by an organization or

to affect an organization’s decision as to payment for covered

services. bxeept—inecases—inwhich the health ecare provideris
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Section 3. Section 641.3917, Florida Statutes, is amended
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(1) The provisions of this part are cumulative to rights
under the general civil and common law, and no action of the
department or office shall abrogate such rights to damage or
other relief in any court.

(2) Any person to whom a duty is owed may bring a civil

action against a health maintenance organization when such

person suffers damages as a result of the health maintenance

organization’s:
(a) Violation of s. 641.3155, s. 641.3903(5), (10), (12),
(13), or (14), or s. 641.51; or

(b) Failure to provide a covered service, when the health

maintenance organization in good faith should have provided such

service had it acted fairly and reasonably toward the subscriber

or enrollee and with due regard for his or her interests, and

such service is medically reasonable or necessary in the

independent medical judgment of a treating physician under

contract with, or another physician authorized by, the health

maintenance organization.

A person bringing an action under this subsection need not prove

that such act was committed or performed with such frequency as

to indicate a general business practice.

(3) The health maintenance organization is liable for all

of the claimant’s damages or $500 per violation, whichever is

greater. The court may also award compensatory damages,

including, but not limited to, damages for mental anguish, loss

of dignity, and any other intangible injuries, and punitive
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damages. In an action or proceeding brought under this

subsection, the court shall award a prevailing plaintiff

reasonable attorney fees as part of the costs.

Section 4. Section 768.0981, Florida Statutes, is repealed.

Section 5. The amendments to ss. 641.19, 641.51, and

641.3917, Florida Statutes, made by this act and the repeal of

s. 768.0981, Florida Statutes, by this act apply to causes of

action accruing on or after the effective date of this act.

Section 6. This act shall take effect October 1, 2017.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/CS/SB 80 generally requires a court to award attorney fees and enforcement costs in actions
to enforce public records laws if the court determines that an agency unlawfully refused access to
a public record and the plaintiff provided written notice identifying the public records request to
an agency records custodian at least 5 business days before filing the action.

The 5-day notice period excludes holidays and weekends. Advance written notice is not required
if the agency does not prominently post contact information for its records custodian in the
agency’s primary administrative building in which public records are kept and on the agency’s
website, if the agency has a website.

However, if the court determines that a plaintiff requested records or filed the enforcement action
based on an improper purpose, the court must award reasonable costs and attorney fees against
the plaintiff. An improper purpose is one in which a person requests records mainly to harass an
agency, cause a violation of the public records law, or for frivolous purpose.

The bill further specifies that monetary damages are not available in an action to enforce the
public records laws.
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Present Situation:
Public Records Requirements

The Florida Constitution provides that every individual has a right of access to public records
that are made or received in connection with official public business.! This right applies to
records of the legislative, executive, and judicial branches.?

The Public Records Act, codified in ch. 119, F.S., authorizes guarantees every person’s right to
inspect and copy any state or local government public record? at any reasonable time, under
reasonable conditions, and under the supervision of the public records custodian.* The Public
Records Act also applies to a private contractor if that private business acts on behalf of a
governmental entity.®

An agency, as defined by ch. 119, F.S., may not impose greater conditions on responding to a
public records request than those required by law. For example, an agency may not require a
person seeking a public record to disclose his or her background.® Nor may an agency require an
individual to put his or her request in writing as a condition of production, or to disclose his or
her name, address, or other contact information.” An agency must honor a request whether a
person requests records by phone, in writing, or in person, if the request is sufficient to identify
the records sought.®

Custodian of Public Records

Pursuant to s. 119.011(5), F.S., a custodian of public records is “the elected or appointed state,
county, or municipal officer charged with the responsibility of maintaining the office having
public records, or his or her designee.”

A custodian of public records is required to perform statutorily required duties such as
maintaining records in fireproof vaults, repairing records and complying with retention schedules
set by the Department of State.® Section 119.07, F.S., also provides that a public records
custodian has duties that include:

L FLA. CONST., art. I, s. 24(a).

21d.
3 Section

119.011(12), F.S., defines “public record” as “all documents, papers, letters, maps, books, tapes, photographs, films,

sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means of
transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by any

agency.”
4 Section
5 Section
division,

119.07(1)(a), F.S.
119.011(2), F.S., defines “agency” as “any state, county, district, authority, or municipal officer, department,
board, bureau, commission, or other separate unit of government created or established by law including, for the

purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of Public Counsel, and
any other public or private agency, person, partnership, corporation, or business entity acting on behalf of any public

agency.”

6 Bevan v. Wanichka, 505 So. 2d 1116, 1118 (Fla. 2d DCA Fla. 1987).
" Op. Att’y Gen. Informal Opinion, pg. 1 (Dec. 16, 2003). Chandler v. City of Greenacres, 140 So. 3d 7, 7 (Fla. 4th DCA

2014).

8 Op. Att’y Gen. Fla. 80-57, pg. 3 (1980).

9 Section

119.021, F.S.
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e Acknowledging public records requests and responding to those requests in good faith;°

e Producing records after redacting exempt information or providing the statutory citation for
an exemption if the entire document is exempt;*!

Maintaining records that are the subject of public records litigation;*2

Ensuring that public records are secure if they are provided electronically;*?

Providing supervision if someone wishes to photograph records;** and

Providing certified copies of public records upon payment of a fee.™

Public records custodians are also responsible for supervising the production of records by
agency personnel. Section 119.07(1)(a), F.S., provides that “[e]very person who has custody of a
public record shall permit the record to be inspected and copied . . . at any reasonable time, under
reasonable conditions, and under reasonable supervision by the custodian of the public records.”

Enforcing Public Records Laws and Attorney Fees

Article 1, section 24(c), Florida Constitution, requires the Legislature to enact laws governing the
enforcement of public records requirements, including the “maintenance, control, destruction,
disposal, and disposition of records.”

Under s. 119.11, F.S., a person may enforce his or her right to inspect a public record by filing a
lawsuit against an agency. In those lawsuits, the court must set an immediate hearing, giving the
case priority over other cases.*® If a court orders an agency to open its records for inspection, the
agency must comply within 48 hours.*’

Section 119.12, F.S., provides that if a court finds that an agency unlawfully refused access to a
public record, the court will order the public agency to pay costs and attorney fees related to the
enforcement lawsuit.'® An unjustified delay in turning over public records is also considered an
unlawful refusal, and a court will award attorney fees even if the delay was not willful or if the
delay was due to incompetence.*® When a court awards attorney fees in a public records case, the

10 Section 119.07(1)(c), F.S.

11 Section 119.07(1)(d)-(f), F.S.

12 Section 119.07(1)(g)-(i), F.S.

13 Section 119.07(2), F.S.

14 Section 119.07(3), F.S.

15 Section 119.07(4), F.S.

16 Section 119.11(1), F.S.

17 Section 119.11(2), F.S.

18 Section 119.12, F.S. In 1984, the Legislature amended the public records attorney fee provision, deleting language which
would permit attorney fees to be awarded only when records are “unreasonably” refused and replaced it with “unlawfully”
refused. Ch. 84-298, s. 7, Laws of Fla. The Florida Supreme Court stated what once the Legislature amended s. 119.12, F.S.,
from “unreasonable” refusal to “unlawful” refusal, the Legislature “eliminated the potential that an award for attorney’s fees
would be denied just because the public agency acted reasonably in violating the Public Records Act...The public agency’s
failure to comply, rather than its good or bad faith in doing so, became the relevant inquiry.” Bd. of Trs. v. Lee, 189 So. 3d
120, 126 (Fla. 2016). Based on the Legislature’s removal of the word “unreasonably,” a court concluded that good faith or
honest mistakes do not excuse a defendant from being assessed attorney fees.” News and Sun-Sentinel Co. v. Palm Beach
County, 517 So. 2d 743, 744 (Fla. 4th DCA 1987), partially disapproved of in New York Times Co. v. PHH Mental Health
Services, Inc., 616 So.2d 27, 30 (Fla. 1993).

19 Lilker v. Suwannee Valley Transit Authority, 133 So. 3d 654, 655-656 (Fla. 1st DCA 2014); Barfield v. Town of Eatonville,
675 So. 2d 223, 225 (Fla. 5th DCA 1996).
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court does not have to find that the public agency acted in good faith, bad faith, or
unreasonably.”?°

Enforcement lawsuits are composed of two parts, the request for production of a record and the
assessment of fees. The assessment of attorney fees is a legal consequence independent of the
public records request.?! Once the requestor files suit, the court will require a public agency to
pay the requestor’s attorney fees even after the agency has produced the records.?? The Florida
Supreme Court stated that the policy behind awarding attorney fees is to encourage people to
pursue their right to access government records after an initial denial, and that granting attorney
fees makes it more likely that agencies will comply with public records laws.?®

The Florida Constitution also requires all meetings of any collegial public body of the executive
branch of state government or of any local government, at which official acts are to be taken or
at which public business of such body is to be transacted or discussed, to be open and noticed to
the public.?* Open meetings laws also include an attorney fee provision. Section 286.0114(7)(a),
F.S., provides:

(@) Whenever an action is filed against a board or commission to enforce this
section, the court shall assess reasonable attorney fees against such board or
commission if the court determines that the defendant to such action acted in
violation of this section. The court may assess reasonable attorney fees against the
individual filing such an action if the court finds that the action was filed in bad
faith or was frivolous. This paragraph does not apply to a state attorney or his or
her duly authorized assistants or an officer charged with enforcing this section.

(b) Whenever a board or commission appeals a court order that has found the
board or commission to have violated this section, and such order is affirmed, the
court shall assess reasonable attorney fees for the appeal against such board or
commission.

Public Records Requests, Settlements and Attorney Fees

Over the past few years, governmental entities have been sued based on a failure to provide
public records in cases that appear to be motivated solely to force a settlement and generate
attorney fees by a person making a sham public records request. Governmental entities often
settle the public records complaints because settlements are less costly than litigation.

The Town of Gulf Stream filed a federal lawsuit against a resident, the Citizen’s Awareness
Foundation, Inc., Our Public Records LLC, and other defendants based on their abuse of public
records laws.?® The Town of Gulf Stream alleged that the defendants sent sham public records
requests that were intended to be overlooked. Then the defendants asked for settlements that

20 Bd. of Trs. v. Lee, 189 So. 3d 130 (Fla. 2016).

21 Mazer v. Orange County, 811 So. 2d 857, 859 (Fla. 5th DCA 2002).

22 Mazer v. Orange County, 811 So. 2d 857, 860 (Fla. 5th DCA 2002); Barfield v. Town of Eatonville, 675 So. 2d 223, 224
(Fla. 5th DCA 1996); Cookston v. Office of the Pub. Defender, 204 So0.3d 480, 482-483 (Fla. 5th DCA 2016).

23 New York Times Co. v. PHH Mental Health Services, Inc., 616 So. 2d 27, 29 (Fla. 1993).

2 FLA. CONST,, art. I, s. 24(b).

3 Town of Gulf Stream v. O’Boyle, 2015 U.S. Dist. LEXIS 84778 (S.D. Fla. 2015).
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were higher than actual attorney fees and costs either before or after filing a lawsuit.?® The case
was dismissed by a federal judge, who stated:

To the extent Defendants are abusing the rights afforded them by the Florida
public records laws, those abuses must be addressed in the individual lawsuits
filed, or through a change in the laws by the Florida Legislature.?’

Counties and state agencies have also been targeted for frivolous lawsuits. In upholding the trial
court’s decision to refuse attorney fees to plaintiff known as Consumer Rights, LLC, the First
District Court of Appeal stated:

The plaintiff made the request in a suspicious email that could not be easily
verified, directed it to a general email account that might not be checked by the
person having anything to do with the records at issue, waited four months
without saying anything and then sued the county, claiming a right to attorney
fees.?8

The First District Court found that the manner in which the public records request was made, as
well as the fact that the County ultimately provided the requested record when it became
apparent that the email was not spam, indicated that there was no refusal to provide the requested
records.?® Because there was no refusal, there was no basis for awarding attorney fees.

Consumer Rights, LLC, also filed an enforcement lawsuit seeking attorney fees against the
Department of Economic Opportunity. The court ruled against the plaintiff on procedural
grounds in denying attorney fees, but noted the existence of evidence to support the state
agency’s allegations that Consumer Rights, LLC, was engaged in a “scheme [that] was designed
to generate fees.”*°

Public Records and Private Contractors

Public agencies, including local and statewide governmental entities and municipal officers may
hire contractors to provide services or act on behalf of the public agency.®* Contractors can be
individuals or business entities.32 Private contractors who act on behalf of a public agency are
required by law and the terms of their contracts to comply with public records laws.® These
duties include keeping public records, providing the public an opportunity to inspect or copy a
public record, and redacting exempt information.®* A request for a contractor’s records must be

% |d. at 4.

27d. at 11.

28 Consumer Rights, LLC, v. Union County, Fla., 159 So. 3d 882, 885 (Fla. 1st DCA 2015).

29 |d. at 886-887; Citizens Awareness Found., Inc., v. Wantman Grp., Inc., 195 So. 3d 396, 397 (Fla. 4th DCA 2016).

%0 State v. Consumer Rights, LLC, 181 So. 3d 1239, 1241 (Fla. 1st DCA 2015).

31 Section 119.0701(1)(b), F.S.; News and Sun-Sentinel Co. v. Schwab, Twitty and Hanser Architectural Group, Inc., 596 So.
2d 1029 (Fla. 1992); Op. Att’y Gen. Fla. Informal Opinion, pg. 2 (Dec. 31, 2014).

32 Section 119.0701(1)(a), F.S.

33 Section 119.011(2), s. 119.0701, F.S.; News and Sun-Sentinel Co. v. Schwab, Twitty and Hanser Architectural Group, Inc.,
596 So. 2d 1029 (Fla. 1992).

3 Section 119.0701(2)(b), F.S.
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submitted to the agency. The agency will then request the records from the contractor or arrange
for the public to inspect the requested records.®

If a contractor fails to comply with a public records request, the requestor may sue the
contractor.3® Enforcement costs, including attorney fees, will be awarded only if the contractor
unlawfully refused to comply with the request and the requestor provided written notice to the
agency that the contractor had not complied with the public records request.®” The requestor
must mail or email the notice at least 8 days before filing suit.*

If the contractor fulfills the public records request within 8 days, then the contractor is no longer
liable for the enforcement costs.®® The law is silent on whether an agency would be liable for
attorney fees after the contractor has fulfilled the public records request. If a contractor fails to
fulfill the public records request within 8 days, the contractor will be liable for enforcement
costs.

When a Private Contractor is an Agency for Public Records Purposes

Pursuant to s. 119.011(2), F.S., an “agency” in the Public Records Act includes a “public or
private agency, person, partnership, corporation, or business entity acting on behalf of any public
agency.” In addition, s. 119.0701(1)(a), F.S., defines a contractor as an “individual, partnership,
corporation, or business entity that enters into a contract for services with a public agency and is
acting on behalf of the public agency.”

To determine if a contractor is acting on behalf of a public agency, a totality of factors test may
be applied.*® Some of the factors a court may consider include:

e Whether the public agency created the contractor;

How much public funding was involved,;

How much the public agency regulated the contractor;

The comingling of decision making processes;

Whether the contractor was performing a government function; and

The goals of the contractor.*

Private Contractors and Public Records Lawsuits

Private contractors have also been subject to these abusive lawsuits for sham public records
requests. In one such case, a circuit court judge in Duval County declined to award attorney fees
in a public records enforcement case.*? According to the court order, the plaintiff made two

3 Section 119.0701(2)(b)2. and (3), F.S.

3 Section 119.0701(4), F.S.

37 Section 119.0701(4)(a), F.S.

3 Section 119.0701(4)(a)2., F.S.

39 Section 119.0701(4)(a), F.S.

40 News and Sun-Sentinel Co. v. Schwab, Twitty & Hanser Architectural Group, Inc., 596 So. 2d 1029, 1031 (Fla. 1992).
4l1d. at 1032.

42 Gray v. Lutheran Social Services of Northeast Florida, Inc., Final Order Denying Relief Under Public Records Act, No.
2014-CA-4647 (Fla 4th Cir. Ct. 2014),
http://myfloridalegal.com/sun.nsf/cases/D51822B4D29A8BBB85257F6C00430F83/$file/Gray_v_Lutheran.pdf.
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separate requests for public records to a nonprofit organization under contract to provide social
services for the Department of Children and Families. The contract manager refused to provide
the documents because the contract manager believed the documents were not public records.
The court found that the manner in which the plaintiff (and his companions) made the request
ensured that “they obtained exactly what they wanted, namely an initial denial of an
unreasonable and bogus request.”*®

The court found that the plaintiff’s method of requesting public records was an abuse of public
records laws, amounting to “nothing more than a scam.”** The Final Order stated that the
plaintiff and his attorney, who had an arrangement to split his attorney fees with the plaintiff, had
“a financial interest in assuring that his requests for public records [were] refused.”*® The court
noted that in 2014, the plaintiff filed 18 public records lawsuits in Duval County, and that the
attorney represented the plaintiff on approximately 13 of those cases.

The court opined:

If a private entity must pay an attorney’s fee every time an agent denies a needless
request, the cost to the state to provide important services by contracting with
private entities will increase; or private entities might discontinue bidding on
these contracts. The chilling effect could be disastrous to the State. Further the
[Public Records] Act was not designed to create a cottage industry for so-called
“civil rights activists” or others who seek to abuse the [Public Records] Act for
financial gain.*®

The First District Court of Appeal affirmed the trial court’s decision on December 16, 2015.4’

Another case followed a similar fact pattern.*® The court found that the contractor believed that
the email was spam and did not comply with the request.*® The court ruled that the contractor
had not refused to provide records, and therefore, no fees were due.> The court stated public
records laws “should not be applied in a way that encourages the manufacture of public records
requests designed to obtain no response, for the purpose of generating attorney’s fees.”>!

Il. Effect of Proposed Changes:

The bill requires a court to award attorney fees and enforcement costs in actions to enforce
public records laws if the court determines that:

e The agency unlawfully refused a person access to a public record; and

“d.

“d.

S d.

4 1d.

47 Lutheran Social Services of Northeast Florida, Inc., 179 So. 3d 322 (Fla. 1st DCA 2015).

48 Citizens Awareness Found. Inc., v. Wantman Grp., Inc., 195 S0.3d 396 (Fla. 4th DCA 2016).
491d. at 397-398.

%01d. at 401-402.

51 1d. at 401.
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e The plaintiff provided written notice of the public records request to the agency custodian of
public records at least 5 business days before filing a civil action.

However, if the court determines that a plaintiff made the request for an improper purpose, the
court must award reasonable costs and attorney fees against the plaintiff. An improper purpose is
one in which a person requests records mainly to harass the agency, cause a violation of the
public records law, or for frivolous purpose.

The 5-day notice period excludes holidays and weekends. Advance written notice is not required
if the agency does not prominently post contact information for the custodian of public records in
the agency’s primary administrative building in which public records are kept and on the
agency’s website, if the agency has a website.

The bill also specifies monetary damages are not available in an action to enforce the public
records laws.

Current law does not require a plaintiff to provide advance notice of the intent to file a lawsuit to
enforce the public records laws. Further, current law does not authorize a court to assess costs
and fees against a plaintiff for a frivolous record requests.

The bill takes effect upon becoming a law, and applies prospectively to public records requests
made on or after its effective date.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Private entities that are agencies under the public records laws may spend less in
settlements and attorney fees related to public records requests.
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VI.

VII.

VIII.

C.

Government Sector Impact:

Governmental entities may spend less in settlements and in defending against lawsuits
related to public records requests because the courts are given more discretion in
awarding fees.

Current case law states that the enforcement action (the part of the lawsuit that seeks
access to the public records) is independent of the part of the lawsuit that seeks an award
for attorney fees and costs.> A plaintiff may seek attorney fees and costs if the public
agency has unlawfully refused access to the public records, even though the public
agency ultimately provided the requested records.

To the extent that this bill deters frivolous filings of lawsuits, the court may experience
fewer filings and court hearings. Likewise, the bill may reduce the workload for
governmental entities that are currently processing frivolous requests and defending
themselves in lawsuits.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 119.12, Florida Statutes.

Additional Information:

A

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Judiciary Committee on March 14, 2017:

The CS generally requires a court to assess reasonable costs and fees against an agency
that unlawfully refuses to permit access to a public record. The underlying bill generally
gave courts discretion to make these awards, whether against the agency or a plaintiff
who requested records or a plaintiff who filed an enforcement action for an improper
purpose.

The committee substitute also specifies that monetary damages are not available in
actions to enforce the public records laws and provides that it applies to records requests
made after the bill takes effect.

52 Mazer v. Orange County, 811 So. 2d 857, 860 (Fla. 5th DCA 2002); Cookston v. Office of the Pub. Defender, LEXIS
10858 at 6 (Fla. 5th DCA July 15, 2016); Schweickert v. Citrus Cnty. Fla. Bd., 193 So. 3d 1075 (Fla. 5th DCA 2016).
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CS by Community Affairs Committee on March 7, 2017:

e Adds guidance for the court when determining whether a public record was
unlawfully refused for inspection.

e Provides that attorney fees may be awarded against a complainant if the court finds an
action was filed in bad faith or was frivolous.

e Adds that if a complainant can show by a preponderance of the evidence that the
agency intentionally or willfully refused to permit a public record to be inspected or
copied, the court shall award the reasonable costs of enforcement and attorney fees
against the agency.

e Removes the phrase “listed in the notice” for clarity.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RS
03/15/2017

The Committee on Judiciary (Steube) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 119.12, Florida Statutes, is amended to
read:

119.12 Attorney Atterneyls fees.—

(1) If a civil action is filed against an agency to enforce

the provisions of this chapter and—3f—theecourt—determines—that

opied, the court shall assess and award—against
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the—agency—responsibter the reasonable costs of enforcement,
including reasonable attorney atternmeys’ fees, against the

responsible agency if the court determines that:

(a) The agency unlawfully refused to permit a public record

to be inspected or copied; and

(b) The complainant provided written notice identifying the

public record request to the agency’s custodian of public

records at least 5 business days before filing the civil action,

except as provided under subsection (2). The notice period

begins on the day the written notice of the request is received

by the custodian of public records, excluding Saturday, Sunday,

and legal holidays, and runs until 5 business days have elapsed.

(2) The complainant is not required to provide written

notice of the public record request to the agency’s custodian of

public records as provided in paragraph (1) (b) if the agency

does not prominently post the contact information for the

agency’s custodian of public records in the agency’s primary

administrative building in which public records are routinely

created, sent, received, maintained, and requested and on the

agency’s website, if the agency has a website.

(3) The court shall determine whether the complainant

requested to inspect or copy a public record or participated in

the civil action for an improper purpose. If the court

determines there was an improper purpose, the court may not

assess and award the reasonable costs of enforcement, including

reasonable attorney fees, to the complainant, and shall assess

and award against the complainant and to the agency the

reasonable costs, including reasonable attorney fees, incurred

by the agency in responding to the civil action. For purposes of
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this subsection, the term “improper purpose” means a request to

inspect or copy a public record or to participate in the civil

action primarily to harass or cause unnecessary delay in the

actions of the agency, for frivolous purpose, or to needlessly

increase the costs of the actions of the agency.

(4) This section does not create a private right of action

authorizing the award of monetary damages for a person who

brings an action to enforce the provisions of this chapter.

Payments by the responsible agency may include only the

reasonable costs of enforcement, including reasonable attorney

fees, directly attributable to a civil action brought to enforce

the provisions of this chapter.

Section 2. This act applies only to public records requests

made on or after the effective date of this act.

Section 3. This act shall take effect upon becoming a law.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to public records; amending s. 119.12,
F.S.; revising the circumstances under which a court
must assess and award the reasonable costs of
enforcement against an agency in a civil action to
enforce ch. 119, F.S.; specifying circumstances under
which a complainant is not required to provide certain
written notice of a public records request; requiring

a court to determine whether a complainant requested
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to inspect or copy a public record or participated in
a civil action for an improper purpose; prohibiting
the assessment and award of the reasonable costs of
enforcement to a complainant who acted with an
improper purpose; requiring the court to assess and
award reasonable costs against the complainant if he
or she is found to have acted with an improper
purpose; defining the term “improper purpose”;
providing for construction and applicability;

providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
03/15/2017

The Committee on Judiciary (Steube) recommended the following:

Senate Substitute for Amendment (304520) (with title

amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 119.12, Florida Statutes, is amended to
read:

119.12 Attorney Atterneyls fees.—

(1) If a civil action is filed against an agency to enforce

the provisions of this chapter amd—3f+theecourtdetermines—that
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inspeeted—or—eopied, the court shall assess and award—against

the—ageney—responsibter the reasonable costs of enforcement,
including reasonable attorney atterneys’ fees, against the

responsible agency if the court determines that:

(a) The agency unlawfully refused to permit a public record

to be inspected or copied; and

(b) The complainant provided written notice identifying the

public record request to the agency’s custodian of public

records at least 5 business days before filing the civil action,

except as provided under subsection (2). The notice period

begins on the day the written notice of the request is received

by the custodian of public records, excluding Saturday, Sunday,

and legal holidays, and runs until 5 business days have elapsed.

(2) The complainant is not required to provide written

notice of the public record request to the agency’s custodian of

public records as provided in paragraph (1) (b) if the agency

does not prominently post the contact information for the

agency’s custodian of public records in the agency’s primary

administrative building in which public records are routinely

created, sent, received, maintained, and requested and on the

agency’s website, if the agency has a website.

(3) The court shall determine whether the complainant

requested to inspect or copy a public record or participated in

the civil action for an improper purpose. If the court

determines there was an improper purpose, the court may not

assess and award the reasonable costs of enforcement, including

reasonable attorney fees, to the complainant, and shall assess

and award against the complainant and to the agency the

reasonable costs, including reasonable attorney fees, incurred
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by the agency in responding to the civil action. For purposes of

this subsection, the term “improper purpose” means a request to

inspect or copy a public record or to participate in the civil

action primarily to harass the agency, cause a violation of this

chapter, or for frivolous purpose.

(4) This section does not create a private right of action

authorizing the award of monetary damages for a person who

brings an action to enforce the provisions of this chapter.

Payments by the responsible agency may include only the

reasonable costs of enforcement, including reasonable attorney

fees, directly attributable to a civil action brought to enforce

the provisions of this chapter.

Section 2. This act applies only to public records requests

made on or after the effective date of this act.

Section 3. This act shall take effect upon becoming a law.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to public records; amending s. 119.12,
F.S.; revising the circumstances under which a court
must assess and award the reasonable costs of
enforcement against an agency in a civil action to
enforce ch. 119, F.S.; specifying circumstances under
which a complainant is not required to provide certain
written notice of a public records request; requiring

a court to determine whether a complainant requested
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to inspect or copy a public record or participated in
a civil action for an improper purpose; prohibiting
the assessment and award of the reasonable costs of
enforcement to a complainant who acted with an
improper purpose; requiring the court to assess and
award reasonable costs against the complainant if he
or she is found to have acted with an improper
purpose; defining the term “improper purpose”;
providing for construction and applicability;

providing an effective date.
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By the Committee on Community Affairs; and Senator Steube

578-02148-17

A bill to be entitled
An act relating to public records; amending s. 119.12,
F.S.; requiring a complainant to timely provide
written notice of a public records request in order to
be entitled to the reasonable costs of enforcement,
including attorney fees, in certain civil actions for
enforcement of ch. 119, F.S.; providing that the award
of such attorney fees is within the discretion of the
court; specifying factors for a court to consider in
determining whether an agency unlawfully refused to
permit a public record to be inspected or copied;
authorizing a court to assess and award attorney fees
against a complainant if certain conditions exist;
specifying circumstances under which a court must
assess and award the reasonable costs of enforcement

against an agency; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 119.12, Florida Statutes, is amended to
read:

119.12 Attorney Atternmeyls fees.—

(1) If a civil action is filed against an agency to enforce

the—proviston £ this chapter and +f the court determines that

the complainant provided written notice of the public records

request to the agency’s custodian of public records at least 5

business days before filing the civil action and the swekh agency

unlawfully refused to permit a public record to be inspected or

copied, the court may shald assess and awardy against the
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responsible agency respensibler the reasonable costs of
enforcement, including reasonable attorney attermeys’ fees.

201780c1

(2) (a) In determining whether the responsible agency

unlawfully refused to permit a public record to be inspected or

copied, the court shall consider if the request to inspect or

copy the public record was made in bad faith or was made to

harass the agency or to cause a violation of this chapter and if

the responsible agency responded in good faith to the request to

inspect or copy the records.

(b) The court may assess and award reasonable attorney fees

against the complainant filing such an action if the court finds

the action was filed in bad faith or was frivolous.

(c) If the complainant shows by the preponderance of the

evidence that the agency intentionally or willfully refused to

permit a public record listed in the notice to be inspected or

copied, the court shall, after making such a finding, assess and

award the reasonable costs of enforcement against the

responsible agency, including reasonable attorney fees.

Section 2. This act shall take effect upon becoming a law.
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i

s %
Representing C v v\ O e C G A wé’ e f”

Appearing at request of Chair: Yes No Lobbyist registered with Legislature: [ | Yes No

Whife it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

{Defiver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) ? g g C}

Meeting Dale 3 B,f.'! Number (if applicable)

Topic f%é *‘j /< r&éﬁ FCE Amendment Barcode (if applicable)
Name V'@”{)ﬁ 3 | é, 2 'ng

JobTie, BV Y | LED

Address ’f{)?/ fﬁ% ﬁ#&/% 5\‘#{) Phone gﬁ 2222/“’75’9 O

Street ‘

o llehsssee ~ 3229 pman V¢ W@fee & e, oy

Gty =~ State Zip - g
Speaking: [ |For [ ]Against | ]Information Waive Speaking: [ ]Against

(The Chair will read th;
Representing %ﬂ% A SSoc h ol q{i \%{ W&h jm%w gp AM #Q’*‘S

Lobbyist registered with Legtslature Yes No

3 ;on into the record.)

Appearing at request of Chair: | |

While it is a Senate tradition to encourage pUbIC testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

5 i/‘@ L_‘: Y_ﬁ? {Deliver BOTH copies of this form 1o the Senator or Senate Professional Staff conducting the meeting) ?6
Meeting Date | Bifl Number (if applicable)
. L]
Topic @\){73\»\5—- \(ZQ Lo ,_& ; Amendment Barcode (if applicable)

Name &\\As \»u(;aw

Job Title NMM
Address %\,S 5 . C&\&\wv\ SJQ* }gqu ?gb Phone aa&wgﬁ?gq

Street
M . .
L2\ ey F 3301 Email_A\von @ Ws-laws. o
City - State Zip K
Speaking: | |For [ |Against [_|Information Waive Speaking: @/ln Support | | Against

(The Chair will read this information info the record.)

v )
Representing %WF\\QV'\‘ﬁm ifg“ﬁmdaﬂ\’m Q{Q‘ 5%&(_‘\&.%\ O ks

/ ;o
Appearing at request of Chair: [ ] Yes [/ No Lobbyist registered with Legislature: Yes [ |No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

oy . {Deliver BOTH copies of this form to the Senator or Senate Professiconal Staff conducting the meeting) - ;
3) 1 Jw o SHEQ
Meeting'Date Bilf Numbet (if applicable)
Pabiic Recods 70040
TOpIC W l | G gl (»ULJ Amendment Barcode (if applicable)

Name Yo mi e Reozs

JobTite LE£O '(:"iofigﬂu ’\ADU.SWE\ Coz-ul,’a,ﬁ?ﬁ/dh

Address_ A\ £ [afasedte mest Phone _ §5 0~ 0587 ( ,C.Q.Q.JD
Street e -
Tallohy sy~ 2 %7230 Email_v'6 55 @8 housing, are
City ‘ " State  Zip ' RS
Speaking: [ |For [ |Against [ ]Information Waive Speaking: [E{Support | ] Against

( The Chair will read this information info the record.)

Representing ﬂ()fl\clﬁ‘« HD\ASM{\) Ceol’lﬁm»\

—

Appearing at request of Chair; Yes No Lobbyist registered with Legislature: Yes [“TNo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

- APPEARANCE RECORD
"”:’;.3 I gk-E E 2”& E w{?e!iver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) % D)
Meeting Date | Bill Number (if applicable)
S .
P | 2Py Ss2e
Topic v %-_’} iww Q ¢ Coprd S Amendment Barcode (if applicable)
Name Fi’”a n K EU’ d(ﬁ
Job Title p Y d«{ A +
ooy ‘ )
Address 2970 ﬂ/}& han )i Phone
Street '

‘ o / B L
T4 5 bw‘wa& Fo 32308 Email
City ) State Zip
Speaking: Zﬁr [ ]Against [ _]Information Waive Speaking: In Support | | Against

{(The Chair will read this information into the record.)

Representing Ff@ 1 é{ﬁ j oCie "{?‘;f o F AS Sociatyon E}( e it rves

Appearing at request of Chair: | |Yes [ o Lobbyist registered with Legislature: | | Yes [; INe

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak fo be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 {10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
. (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) .
Mavth 1, 2017 OB SO

Meeting Date Bill Number (if applicable}

Topic P ub U C ,QLCO Ve df Amendment Barcode (if applicable)
Name K“@q A’ L 4\ AdNLO

sobTite Chuef of Pl
Address c:Q(pcS (o W’h}\a/hf\ Dnie Phone SS0D-219-36J

Street _ _ :
Wh&fff&, L SA3 Oé) Email éhouqa{ @ »f7ﬂ(,a, O
City State Zip
Speaking: | |For [ ]Against [ |Information Waive Speaking: In Support [ ] Against

(The Chair will read this information into the record.)
: - o~ . . N
Representing T]\Q/ P{O/]M P ol C‘Llw A;L/ocf 2700

Appearing at request of Chair: || Yes Emo Lobbyist registered with Legislature: [ | Yes.| 4ANo

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. : S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

. (Deliver BOTH copies of this form 1o the Senator or Senate Professional Staff conducting the meeting) _
3)) g |17 1
Meeting Date Bill Number (if applicable)
TOpiC b LA b l ) & Q(ZL(;«:‘) e (?18 Amendment Barcode (if applicabie)

Name Al Len ‘D@-L.kci}i_cﬁs

JobTitle Executive Directe:r

Address _ \2S & (roohselen St Phone 224 71211
Street
Tallahasse€ L 323601 Email & (Len @ € fng . Oy
City State Zip - -
Speaking: E/For | |Against [ _]Information Waive Speaking: In Support [ | Against

(The Chair will read this information into the record.)

o

Representing }, \Dr ;c;f o bﬂdj'l ween w\.q‘ 59 C;,‘; e_f,%-v}

e

Appearing at request of Chair: Yes "'No Lobbyist registered with Legislature: Yes No

While it is a Senate tradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. 5-001 (10/14/14)




(M ecvT

" Meeting Date

Topic __ b e oonrdss

THE FLORIDA SENATE

APPEARANCE RECORD

{Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting)

<R DO

Bilt Number (if applicable)

BN G D

Amendment Barcode (if applicable)

Name CAABE an . Y X Ne A e

Job Title F<cesideny [ CE

Phone 22 12V S466

Address V0 55 £ fs—twc_MsJaﬁé\%___ ANve

Street . CnGBteeon B el e
MoAbo-ne. YL ZA4 ) Email__@aoiorswdCrevendaees Coany
City - State Zip %3

Speaking: W [ ] Against

[ linformation

Waive Speaking: mupport [ ]Against
(The Chair will read this information into the record.)

Representing (e L;)o\/@’\ﬁf Q"‘“\gm“ﬁb\ C)'\Okvv\l{%,{“”“
¢

Appearing at request of Chair:

Yes Epf

No

|obbyist registered with Legislature:

Yes E

"No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting.

S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

5 ) (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) .
/1] 7 S BEC
Meeting Date Bill Number (if applicable)
| L o9 9€8
Topic Amendment Barcode (if applicable)
Job Title
Address 135 S /Mernvge Rl Phone HS5d S 7C 195D
Street . L
"“"’\"’E;t( (ﬂr\!ﬂww( < RZ37 ) Email t -)-ee.iwfp/m 6-#(@#&;; e
City State Zip / /
Speaking: | |For [ |Against [_[Information Waive Speaking: [ |In Support [ ]Against
(The Chair will read this information into the record.)
Representing f/“’""‘d N W( ~Ctd
Appearing at request of Chair: [ | Yes [<“]No Lobbyist registered with Legislature: [V Yes No

While it is a Senate tradition o encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

3 , {Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) , _
ISY. S oLy
Meeting Date _ Bill Number (if applicable).
K P PP
Topic Amendment Barcode (if applicable)

)
Name ﬂﬁf/g gty (/?ﬁﬂ,a i

JobTitle  Sepp

Address __ Y9« 379 4906 27 Phone_ 92 -~Suwa-re o
Street
S S U rssrspste a3 T3 EMail_£ Lz ¢ s 3 (@ p e < o
City State Zip
Speaking: | _|For [ |Against [ |Information Waive Speaking: |41 Support [ | Against

(The Chair will read this information into the record.)

Representing _ S¢, 7~

Appearing at request of Chair: Yes |—}No Lobbyist registered with Legislature: Yes [~ No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. 5-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

,?J 1 l % [ L:\, (Detliver BOTH coples of this form to the Senator or Senate Professional Staff conducting the meating) 5 g (ﬂ Q

Meeting Date Bill Number (if applicable)

Topic p U%)/Ll e, W{{ Amendment Barcode (if applicable)
Name ﬁ 00lie, /KXM

Job Title \hu—-\"%dﬁ}\;k
Address 13 ¢. Cﬁl\ﬁ%(/ e, Phone (&&}cf,ﬂ'%?l?)

Street
aahanser L 2 Email_tirt &) acongwiding ) ¢.om
City - State Zip - J
, .
Speaking: ? For | _]Against [ |Information Waive Speaking:{%ﬂn Support | | Against
N (The Chair will read this'information into the record.)

Representing A }V\aﬂﬂf (({“)ﬂ(ﬂ\\ Leagus ‘Hx\fb\aomugh

Appearing at request of Chair: [ | Yes @K.No Lobbyist registered with Legislature:ﬁ‘u’es [ INo

LD

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing fo speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard,

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD
3 /I l/ / / (7 (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) J‘:’/ d)

Meeting Date ' Bili Number (if applicable)

Topic P U é’/ / E; /Z ﬁcmf"@;/{ | Amendment Barcode (if applicable)
Name A /am f/la/é//

Job Title [A’%&f/f'l/b Vige Py—ef“fb’éﬂ/

Address W [__/0 2 ot Tefeesow sA, Phone Fo=22172 -5y
Street
I/t FL 3230} Email
City State Zip
Speaking: QifFor [ ]Against [ _]information ‘Waive Speaking: %In Support [ ]Against
¢ (The Chair will read this information info the record.)

Representing f/ /0 A rfaza /:9‘/'6’. S / r /é/ 4 sSoc /2‘5 //c«{’/l/

Appearing at request of Chair: Yes /X INo Lobbyist registered with Legislature: [ | Yes No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

" (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) _
3[4 [ SR 40
Meeting Date 59 Bill Number (if applicable)
4S2o
Topic PU‘O“\J QMKNM w@iw Amendment Barcode (if applicable)

Name  DRVIS Dl

Job Title
Address D\ EdAT P WANE Phone Ut - 504l
Street
Talahassee Vlomdk 31304 Email_A daniek & smih bryan and
City State Zip MY S, Lom v
Speaking: [Z]/For [ |Against [ _|Information Waive Speaking: [vTIn Support | | Against

(The Chair will read this information info the record.)

Representing rbﬁﬂam.ar SVt &b Wi Sdelery

Appearing at request of Chair; Yes | ¥fNo Lobbyist registered with Legislature: Yes No

While It is a Senate fradition fo encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked lo limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

(Deliver BOTH copigs of this form to the Senator or Senate Professional Staff conducting the meeting)

Meeting Date Bill Nurbar (iEapplicable)
(9 C

Topic .SA \6) 8 0 ' An{rﬁqzaémod&ff applicable)
Name ﬁ’ﬂu/d/\,% L UFJZJQ

Job Title p,}\é / Editn Q/ ‘)’7’1\6@' { &'\)ﬂ/ﬁ O Feose
Address %2 J" 7 (_(M/ L%(}Z@, 57}» Phone j(\‘l Q?f"ﬁf@z)

Street
FT F/ J2o5% Emailfﬁwl;/}ﬁe@q o
City = ! " State Zip Colum VL7 g
Speaking: g‘For | _]Against [ _|information Waive Speaking: | |In Support [ |Against

(The Chair will read this information into the record.)

Representing

Appearing at request of Chair: | | Yes No Lobbyist registered with Legislature: Yes No

While it is a Senate fradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meetling. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard,

This form is part of the public record for this meeting. S-001 (10/14/14)




THE FLORIDA SENATE

APPEARANCE RECORD

) } ‘ (Deliver BOTH copies of this form to the Senator or Senate Professional Staff conducting the meeting) »
3/l D f®)
Meeting Date Bilt Number (if applicable)
Topic cvlﬁ O [O , L. DJ’ ¢ VHS:_;S} Amendment Barcode (if applicable)
| I :

Name \Mﬁ?’ r“lé"f‘/r’ {:é&wj: m,,;a}"/'l.h
Job Title Z,()(&Ls 1/ /) | o
Address &(o [ ) ﬂ/(. L\o A \) — Phone 8’77 (2—) )

Street
/‘-‘J/‘w cb)C’(" ﬂ 27265 Email
City State Zip
Speaking: [ |For [ ]Against | ]Information Waive Speaking: [X[In Support [ ] Against

(The Chair will rea}i’ this information into the record.)
Representing jﬁi: it 8 Cee SL\P 'l P—TQ\ /4 S 50 A cx]‘? A4V

Appearing at request of Chair: [ | Yes No Lobbyist registered with Legislature: [\/]¥es [ | No

While it is a Senate tradition to encourage public testimony, time may not permit all persons wishing to speak to be heard at this
meeting. Those who do speak may be asked to limit their remarks so that as many persons as possible can be heard.

This form is part of the public record for this meeting. S-001 (10/14/14)




Room: EL 110

CourtSmart Tag Report

Case No.: Type:

Caption: Senate Judiciary Committee Judge:

Started:
Ends:

2:07:47 PM
2:07:51 PM
2:08:01 PM
2:08:12 PM
2:08:21 PM
2:08:40 PM
2:10:19 PM
2:10:24 PM
2:10:43 PM
2:10:55 PM
2:11:02 PM
2:11:07 PM
2:11:14 PM
2:11:33 PM
2:11:39 PM
2:12:56 PM
2:13:01 PM
2:13:10 PM
2:13:15 PM
2:13:51 PM
2:14:23 PM
2:14:29 PM
2:15:25 PM
2:20:15 PM
2:20:42 PM
2:22:36 PM
2:23:00 PM
2:23:22 PM
2:23:38 PM
2:23:59 PM
2:24:07 PM
2:25:04 PM
2:25:14 PM
2:25:43 PM
2:25:58 PM

3/14/2017 2:07:49 PM

3/14/2017 3:53:52 PM Length: 01:46:04

Meeting called to order by Chair Steube

Roll call by Administrative Assistant Joyce Butler

Quorum present

Comments from Chair Steube

Introduction of Tab 1, SB 34 by Chair Steube

Explanation of SB 34 by Senator Braynon

introduction of Amendment Barcode No. 700252

Explanation of Amendment Barcode No. 700252 by Senator Braynon
Amendment Barcode No. 700252 adopted

Brian Pitts waives in support

Closure waived by Senator Braynon

Roll call by Administrative Assistant Joyce Butler

CS/SB 34 reported favorably

Introduction of Tab 10, SB 1270 introduced by Chair Steube
Explanation of SB 1270 by Senator Young

introduction of Amendment Barcode No. 388014 by Chair Steube
Explanation of Amendment Barcode No. 388014 by Senator Young
Amendment Barcode No. 388014 adopted

Question from Senator Benacquisto

Response from Senator Young

Question from Senator Powell

Response from Senator Young

Speaker Kent McClure, General Counsel, Animal Health Institute
Speaker Rick Sutliff, President, Florida Veterinary Medical Association
Speaker Brian Pitts, Justice-2-Jesus

Speaker Marion Hammer, National Rifle Association & Unified Sportsmen of Florida
Closure by Senator Young

Roll call on CS/SB 1270 by Administrative Assistant Joyce Butler
CS/CS 1270 reported favorably

Introeduction of Tab 2, SB 204 by Chair Steube

Explanation of SB 204 by Senator Passidomo

Introduction of Amendment Barcode No. 606830 by Chair Steube
Explanation of Amendment Barcode No. 606890 by Senator Passidomo
Amendment Barcode No. 606890 adopted

Jennifer Hatfield, Florida Swimming Pool Association & National Underground Utility

Contractors waives in support

2:26:09 PM
2:26:15 PM
support

2:26:28 PM
2:26:29 PM
2:26:41 PM

Rusty Payton, CEO, Florida Home Builders Association waives in support
Chris Carmody, Attorney, Associated Builders & Contractors of Florida waives in

Closure waived
Roll call on CS/SB 204 by Administrative Assistant Joyce Butler
CS/SB 204 reported favorably




2:27:00 PM
2:27:05 PM
2:28:06 PM
2:28:16 PM
2:28:41 PM
2:28:57 PM
2:29:07 PM
2:29:13 PM
2:29:18 PM
2:29:28 PM
2:29:33 PM
2:29:53 PM
2:30:19 PM
2:31:15 PM
2:32:15 PM
2:32:23 PM
2:32:28 PM
2:32:43 PM
2:32:51 PM
2:33:08 PM
2:33:15 PM
2:33:22 PM
2:33:38 PM
2:34:20 PM
2:34:40 PM
2:35:42 PM
2:35:49 PM
2:37:19 PM
2:37:22 PM
2:37:30 PM
2:37:31 PM
2:37:34 PM
2:38:43 PM
2:39:50 PM
2:39:59 PM
2:40:06 PM
2:40:35 PM
2:41:04 PM
2:41:12 PM
2:41:49 PM
2:41:59 PM
2:42:19 PM
2:42:26 PM
2:43:47 PM
2:43:53 PM
2:43:59 PM
2:44:12 PM
2:48:57 PM
2:49:08 PM
2:49:19 PM
2:49:24 PM
2:49:33 PM

introduction of Tab 3, CS/SB 172 by Chair Steube

Explanation of CS/SB 172 by Senator Passidomo

Introduction of Amendment Barcode No. 695286

Explanation of Amendment Barcode No. 695286 by Senator Passidomo
Amendment Barcode No. 695286 adopted

Sarah Butlers, Attorney waives in support

Bryan Cherry, Associate, Florida Public Guardian Coalition waives in support
Ivonne Fernandez, Associate State Director, AARP waives in support
Brian Jogerst, Academy of Elder Law Attorneys waives in support
Closure waived

Roll call on CS/SB 172 by Administrative Assistant Joyce Butler
CS/CS/SB 172 reported favorably

Introduction of Tab 9, SB 1052 by Chair Steube

Sen. Simmons recommends SB 1052 be TP'd until next week

SB 1052 TP'd

Introduction of Tab 4, CS/SB 398 by Chair Steube

Explanation of CS/SB 398 by Senator Passidomo

Introduction of Amendment Barcode No.164802 by Chair Steube
Explanation of Amendment Barcode No. 164802 by Senator Passidomo
Amendment Barcode No. 164802 adopted

Introduction of Amendment Barcode No. 147378 by Chair Steube
Amendment Barcode No. 147378 adopted

Explanation of bill as amended by Senator Passidomo

Question from Senator Thurston

Response from Senator Passidomo

Richard Pensky, Cyber Citizens waives in support

Speaker Ron Book, First Service Residential in support

Greg Black, Attorney, ATFS, LLC waives in support

Ashley Kalifel, Attorney, Old Republic National Title Company waives in support
David Daniel, Florida Land Title Association waives in support

Rusty Payton, CEO, Florida Home Builders Association waives in support
Danielle Scoggins, Sr. Public Policy Representative, Florida Realtors waives in support
Speaker Travis Moore, First Service Residential & Community in opposition
Sean Stafford, Consuitant waives in support

Mark Anderson, CEOMC in opposition

Question/comments from Senator Passidomo

Comments from Senator Benacquisto

Comments from Chair Steube

Closure by Senator Passidomo

Roll call on CS/CS/SB 398 by Administrative Assistant Joyce Butler
CS/CS/SB 398 reported favorably

Introduction of Tab 5, SB 724 by Chair Steube

Explanation of SB 724 by Senator Passidomo

Introduction of Amendment Barcode No. 877786 by Chair Steube
Explanation of Amendment Barcode No. 877786 by Senator Passidomo
Amendment Barcode No. 877786 adopted

Speaker Brian Pitts, Justice-2-Jesus

Sarah Butlers, Attorney waives in support

Kevin Cabrera, Family Law Section, Florida Bar waives in support
Closure waived

Roll call on CS/SB 724 by Administrative Assistant Joyce Butler

CS/SB 724 reported favorably




2:49:50 PM
2:49:57 PM
2:52:19 PM
2:53:36 PM
2:54:21 PM
2:55:21 PM
2:55:29 PM
2:55:44 PM
2:58:19 PM
2:58:29 PM
2:58:35 PM
2:58:49 PM
2:58:59 PM
2:59:24 PM
2:59:52 PM
2:59:57 PM
3:02:32 PM
3:02:38 PM
3:05:49 PM
3:06:05 PM
3:07:07 PM
3:07:13 PM
3:07:27 PM
3:07:39 PM
3:09:20 PM
3:09:43 PM
3:10:15 PM
3:10:28 PM
3:10:47 PM
3:10:54 PM

3:17:54 PM
3:18:02 PM
3:18:32 PM
3:20:07 PM
3:21:54 PM
3:23:09 PM
3:23:16 PM
3:23:43 PM
3:27:22 PM

Introduction of Tab 8, CS/SB 312 by Chair Steube

Explanation of CS/SB 312 by Senator Baxiey

Speaker Honorable Bob Dillinger, Public Defender, 6th Circuit in support
Ken Albino, The Florida Police Chiefs Association waives in support
Speaker Seth Miller, Executive Director, Innocence Project of Florida, Inc.
Question from Senator Thurston

Response from Mr. Miller

Speaker Michelle Feldman, Policy Advocate, Innocence Project in support
Jorge Chamizo, Florida Association of Criminal Defense Lawyers waives in support
Monique Gillum, Southern Poverty Law Center waives in support
Mercer Fearingon, Florida Sheriff's Association waives in support
Closure by Senator Baxley

Roll cail on CS/SB 312 by Administrative Assistant Joyce Butler

CS/SB 312 reported favorably

Introduction of Tab 7, SB 436 by Chair Steube

Explanation of SB 436 by Senator Baxley

Question from Senator Gibson

Response from Senator Baxley

Foliow-up guestion from Senator Gibson

Response from Senator Baxley

Additional question from Senator Gibson

Response from Senator Baxley

Additional question from Senator Gibson

Response from Senator Baxley

Question from Senator Powell

Response from Senator Baxley

Question from Senator Garcia

Comments from Chair Steube

Benjamin Burges waives in support

Bill Bunkley, Florida Ethics and Religious Liberty Commission waives in support
Charlene C. in support

Manuel Tamargo, Christian Family Coalition waives in support

George Rosario waives in support

Ruth Villamizor waives in support

Maria Negron waives in support

Nathan Taylor waives in support

Marilyn Sobat waives in support

Eddy Serudgy waives in support

Chris Walker waives in support

Speaker Brian Pitts, Justice-2-Jesus

Speaker Brandon Haught, High School Science Teacher in opposition
Gabriel Garcia-Vera waives in opposition

Denise Spivey, League of Women Voters waives in opposition

Hannah Willard waives in opposition

Kelly Quintero waives in opposition

Speaker Pam Olsen, President, Florida Prayer Network in support
Speaker Nathaniel Wilcox, Christian Family Coalition in support
Speaker Daniel Diaz, Broward & Palm Beach Coordinator in support
Armando Pomar in support

Anthony Verugo in support

Speaker Pastor Gilberto Rodriguez, Tempie Elijah Assemblies of God, Inc. in support




3:27:41 PM
3:27:42 PM
3:28:23 PM
3:29:00 PM
3:30:09 PM
3:30:16 PM
3:31:10 PM
3:31:19 PM
3:35:23 PM
3:37:06 PM
3:37:40 PM
3:37:48 PM
3:38:13 PM

Speaker Jose Melendez in support
Speaker Rev. Joe Parramore

Comments from Chair Steube

Comments from Tom Cibula

Comments from Chair Steube

Comments from Senator Gibson

Comments from Senator Garcia

Closure on SB 436 by Senator Baxley

Roll call on SB 436 by Administrative Assistant Joyce Butler

SB 436 reported favorably

Motion from Senator Mayfield to be shown as voting in the affirmative on 34, 1270, 204,

172, 398, 724

3:38:33 PM
3:38:39 PM
3:39:12 PM
3:39:24 PM
3:40:11 PM
3:40:17 PM
3:40:20 PM
3:40:27 PM
3:40:52 PM
3:41:12 PM
3:41:23 PM
3:41:33 PM
3:42:05 PM
3:42:15 PM
3:42:33 PM
3:43:10 PM
3:43:14 PM
3:43:2% PM
3:43:46 PM
3:44:33 PM
3:44:37 PM
3:44:40 PM
3:44:43 PM
3:46:08 PM
3:46:12 PM
3:46:15 PM
3:46:19 PM
3:46:30 PM
3:46:33 PM
3:46:38 PM
3:46:42 PM
3:46:46 PM
3:46:50 PM
3:46:55 PM
3:46:58 PM
3:47:30 PM
3:47:49 PM
3:47:53 PM

Introduction of Tab 8, SR 574 by Chair Steube

Explanation of SR 574 by Senator Rader

Comments from Chair Steube

Speaker Saif Hamiden, Legislative Director, Emerge USA in opposition
Brian Pitts, Justice-2-Jesus waives in support

Closure waived

Roll call on SR 574 by Administrative Assistant Joyce Butler

SR 754 reported favorably

Chair passed to Senator Benacquisto

Explanation of CS/SB 80 by Senator Steube

Amendment Barcode No. 304520 introduced by Chair Benacquisto
Explanation of Amendment Barcode No. 304520

Comments from Chair Benacquisto

Speaker Casey Cook, Florida League of Cities for Amendment
Speaker Barbara Peterson in support of Amendment

Comments from Chair Benacquisto

Amendment Barcode No. 304520 adopted

Buddy Jacobs waives in support

Speaker Barney Bishop, President & CEQ, Florida Society of Association Executives
Kelly Quintero, League of Women Voters of Florida waives in support
Casey Cook, Florida League of Cities waives in support

Bill Barrett, City of St. Cloud in support

Speaker Brian Pitts, Justice-2-Jesus

Mercer Fearington waives in support

0.D. Elliott waives in support

Laura Youmans waives in support

Ben Wilcox waives in support

Vicki Long, Florida Association of the American Institute of Architects waives in support
Chris Lyon, Florida Association of Special Districts waives in support
Jaimie Ross. Florida Housing Coalition waives in support

Frank Rudd, Florida Society of Association Executives waives in support
Ken Albano, The Florida Police Chiefs Association waives in support
Allen Douglas, Florida Engineering Society waives in support

Christian Malesic, Melbourne Regional Chamber waives in support
Comments from Chair Benacguisto

Speaker Rich Templin, Florida AFL-CIO in support

Albert Carroll waives in support

Natalie King, Charter School Leaders Hillsborough waives in support




3:48:01 PM
3:48:04 PM
3:48:07 PM
3:48:17 PM
3:49:07 PM
3:49:12 PM
3:49:22 PM
3:49:31 PM
3:49:54 PM
3:49:58 PM
3:50:03 PM
3:50:32 PM
3:50:37 PM
3:52:11 PM
3:562:16 PM
3:52:43 PM
3:563:06 PM
3:563:20 PM
3:563:31 PM
3:563:38 PM

Alan Shelby, Florida Forestry Association waives in support

David Daniel, Florida Surveying and Mapping Society waives in support
Barbara L.emley waives in support

Speaker Stewart Lilker in support

Comments Chair Benacquisto

Closure by Senator Steube

Roll call on CS/CS/SB 80 by Administrative Assistant Joyce Butler
CS/CS/SB 80 reported favorably

Chair passed to Senator Steube

Introduction of SB 1062 by Chair Steube

Explanation of SB 1062 by Senator Powell

Mercer Fearington, Florida Sheriffs Association waives in support
Speaker Brian Pitts, Justice-2-Jesus

Closure by Senator Powell

Roll call by Administrative Assistant Joyce Butler on SB 1062

SB 1062 reported favorably

Motion by Senator Benacquisto to TP SB 262

Senator Flores to be shown voting in the affirmative on 1270 and 34
Senator Garcia to be shown voting in the affirmative on 1270, 34 and 204
Senator Benacquisto moves to adjourn
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