2015 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

The Florida Senate

JUDICIARY
Senator Diaz de la Portilla, Chair
Senator Ring, Vice Chair

MEETING DATE: Tuesday, April 7, 2015
TIME: 4:00 —6:00 p.m.
PLACE: ToniJennings Committee Room, 110 Senate Office Building

MEMBERS: Senator Diaz de la Portilla, Chair; Senator Ring, Vice Chair; Senators Bean, Benacquisto, Brandes,
Joyner, Simmons, Simpson, Soto, and Stargel

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 SB 64

Legg
(Identical H 3549)

Relief of Monica Cantillo Acosta and Luis Alberto
Cantillo Acosta by Miami-Dade County; Providing for
the relief of Monica Cantillo Acosta and Luis Alberto
Cantillo Acosta, the surviving children of Nhora
Acosta, by Miami-Dade County; providing for an
appropriation to compensate them for the wrongful
death of their mother, Ms. Acosta, due to injuries
sustained as a result of the negligence of a Miami-
Dade County bus driver; providing a limitation on the
payment of fees and costs, etc.

SM 04/03/2015 Recommendation: Unfavorable
JuU 04/07/2015

CA

FP

2 CS/SB 312
Children, Families, and Elder
Affairs / Detert
(Similar CS/CS/H 235)

Restitution for Juvenile Offenses; Requiring a child’s
parent or guardian, in addition to the child, to make
restitution for damage or loss caused by the child’s
offense; authorizing the court to order restitution to be
paid only by the parents or guardians who have
current custody and parental responsibility of the
child; specifying that the Department of Children and
families, foster parents, a facility registered under s.
409.176, F.S., and specified agencies contracted with
the department are not guardians for purposes of
restitution, etc.

CJ 03/02/2015 Favorable
CF 03/26/2015 Fav/CS
Ju 04/07/2015

FP

04062015.0835

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA

Judiciary
Tuesday, April 7, 2015, 4:00 —6:00 p.m.

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

3 CS/SB 736
Regulated Industries / Stargel
(Similar CS/CS/H 611)

Residential Properties; Providing requirements
relating to the request for an estoppel certificate by a
unit or parcel owner or a unit or parcel mortgagee;
providing that the association waives the right to
collect any moneys owed in excess of the amounts
set forth in the estoppel certificate under certain
conditions; providing that the association waives any
claim against a person or entity who would have
relied in good faith upon the estoppel certificate under
certain conditions; deleting provisions regarding
expedited court action to compel issuance of an
estoppel certificate, etc.

RI 03/24/2015
RI 03/31/2015 Fav/CS
Ju 04/07/2015

FP

4 SB 796
Evers
(Identical H 4021)

Financial Reporting; Deleting provisions with respect
to the preparation by certain condominium
associations, cooperative associations, and
homeowners’ associations of annual reports of cash
receipts and expenditures in lieu of certain financial
statements, etc.

RI 03/31/2015 Favorable
Ju 04/07/2015
RC

5 SB 1528
Evers

Commission on Federalism; Creating the Commission
on Federalism; providing for the membership,
meetings, and staff support of the commission;
providing duties of the commission; providing criteria
to evaluate a federal law; specifying what sources the
commission may rely on in an evaluation of a federal
law; requiring the commission to submit biannual
reports to the Governor and the Legislature, etc.

Ju 04/07/2015
GO
RC

6 CS/SB 912
Environmental Preservation and
Conservation / Bean
(Similar CS/H 787)

Recycled and Recovered Materials; Exempting a
person who sells, transfers, or arranges for the
transfer of recycled and recovered materials from
liability for hazardous substances released or
threatened to be released from the receiving facility or
site under certain circumstances, etc.

EP 03/31/2015 Fav/CS
Ju 04/07/2015
FP

04062015.0835

S-036 (10/2008)
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COMMITTEE MEETING EXPANDED AGENDA
Judiciary

Tuesday, April 7, 2015, 4:00 —6:00 p.m.

TAB

BILL NO. and INTRODUCER

BILL DESCRIPTION and

SENATE COMMITTEE ACTIONS COMMITTEE ACTION

CS/SB 1172
Regulated Industries / Latvala
(Similar CS/CS/H 643)

Termination of a Condominium Association; Providing
and revising procedures and requirements for
termination of a condominium property; revising
requirements relating to the right to contest a plan of
termination, etc.

RI 03/24/2015 Fav/CS
Ju 04/07/2015
FP

SB 7070

Appropriations

(Compare CS/CS/H 335, CS/H
547, H 705, H 1017, H 7113, H
7119, CS/S 476, CS/S 1340, S
1452, S 1458, S 7068)

Mental Health and Substance Abuse; Adding
substance abuse impairment to a list of disorders for
which the Legislature intends to develop treatment
programs; adding substance abuse services as a
program focus for which the Department of Children
and Families is responsible; adding substance abuse
care as an element of the continuity of care
management system that the department must
establish, etc.

Ju 04/07/2015

SB 238
Ring
(Identical H 479)

Athletic Coaches; Requiring an independent
sanctioning authority to dismiss an athletic coach
ejected from a game for the remainder of that sport
season under certain circumstances; authorizing such
athletic coach to resume working under certain
circumstances, etc.

CF 03/12/2015 Favorable
CA 03/31/2015 Favorable
Ju 04/07/2015

FP

10

CS/SB 748

Regulated Industries / Ring
(Similar CS/H 791, Compare
CS/CS/CS/H 1211, S 348)

Residential Properties; Providing that a certain deed,
transfer, or conveyance from an owner of property is
subject to certain taxes; providing that the vote
necessary to charge use fees for the use of the
common elements or association property may be
approved by a majority of the voting interests present,
in person or by proxy, at a meeting of the association
if a quorum has been established; authorizing
condominium associations to conduct elections by
electronic voting under certain conditions, etc.

RI 03/18/2015 Fav/CS
Ju 04/07/2015
FP

Other Related Meeting Documents

04062015.0835

S-036 (10/2008)
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THE FLORIDA SENATE
SPECIAL MASTER ON CLAIM BILLS

Location
302 Senate Office Building

Mailing Address
404 South Monroe Street
Tallahassee, Florida 32399-1100
(850) 487-5237

DATE COMM ACTION
12/19/14 SM Unfavorable
4/7/15 JU Pre-meeting

CA
FP

December 19, 2014

The Honorable Andy Gardiner
President, The Florida Senate
Suite 409, The Capitol
Tallahassee, Florida 32399-1100

Re: SB 64 — Senator John Legg
Relief of Monica Cantillo Acosta and Luis Alberto Acosta

SPECIAL MASTER’S FINAL REPORT

THIS UNOPPOSED, NEGLIGENCE-BASED EQUITABLE
CLAIM FOR $940,000, IN LOCAL FUNDS, AGAINST MIAMI-
DADE COUNTY FOR NON-ECONOMIC DAMAGES IS
BROUGHT BY THE TWO CHILDREN OF A PASSENGER
WHO FELL IN A BUS AND SUFFERED A FATAL HEAD
INJURY AFTER THE DRIVER STOPPED SUDDENLY TO
AVOID A COLLISION.

CURRENT STATUS: On December 21, 2010, an administrative law judge from the
Division of Administrative Hearings, serving as a Senate
special master, held a de novo hearing on a previous version
of this bill, SB 60 (2011). After the hearing, the judge issued a
report containing findings of fact and conclusions of law and
recommended that the bill be reported unfavorably. The same
administrative law judge served as the Senate special master
for the identical bill the following year, SB 50 (2012). The
judge issued an effectively identical report and recommended
that the bill be reported unfavorably. That report is attached
as an addendum to this report.

Due to the passage of time since the hearing, the Senate
President reassigned the claim to me, Sandra Stovall. My
responsibilities were to review the records relating to the claim
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bill, be available for questions from the members, and
determine whether any changes have occurred since the
hearing, which if know at the hearing, might have significantly
altered the findings or recommendation in the previous report.

According to counsel for the parties, no changes have
occurred since the hearing which might have altered the
findings and recommendations in the report.

The prior claim bill, SB 50 (2012), is effectively identical to the
2015 bill filed for the 2015 Legislative Session, except the full
amount to be paid by Miami-Dade County under the claim bill
correctly reflects the amount agreed upon in the settlement
agreement ($940,000) rather than the entire amount of the
judgment.

Respectfully submitted,

Sandra R. Stovall
Senate Special Master

cc: Debbie Brown, Secretary of the Senate



THE FLORIDA SENATE
SPECIAL MASTER ON CLAIM BILLS

Location
402 Senate Office Building

Mailing Address
404 South Monroe Street
Tallahassee, Florida 32399-1100
(850) 487-5237

DATE COMM ACTION
12/2/11 SM Unfavorable

December 2, 2011

The Honorable Mike Haridopolos
President, The Florida Senate
Suite 409, The Capitol
Tallahassee, Florida 32399-1100

Re: SB 50 (2012) — Senator Ellyn Setnor Bogdanoff
Relief of Monica Cantillo Acosta and Luis Alberto Acosta

SPECIAL MASTER’S FINAL REPORT

THIS UNOPPOSED, NEGLIGENCE-BASED EQUITABLE
CLAIM FOR $940,000, IN LOCAL FUNDS, AGAINST MIAMI-
DADE COUNTY FOR NON-ECONOMIC DAMAGES IS
BROUGHT BY THE TWO CHILDREN OF A PASSENGER
WHO FELL IN A BUS AND SUFFERED A FATAL HEAD
INJURY AFTER THE DRIVER STOPPED SUDDENLY TO
AVOID A COLLISION.

FINDINGS OF FACT: On November 12, 2004, at 2:28 p.m., Nhora Acosta, 53, and
her friend Zunilda Vargas boarded a bus operated by the
Miami-Dade Transit Authority (MTA). The bus was eastbound
on SW 8th Street in Miami. Ms. Acosta was returning to work
after having lunched with Ms. Vargas. Neither woman was
elderly, handicapped, infirm, or burdened with packages; both
were able-bodied and apparently healthy.

The bus was crowded, and there were no seats for the women
near the front. They began walking down the center aisle to
the rear of the bus, where seats were available in an elevated
seating area. To access this raised seating platform, a
passenger must climb two steps, which are incorporated into
the center aisle. As Ms. Acosta and Ms. Vargas headed to
the back of the bus, the driver, Fernando Arrieta, pulled away
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from the bus stop and proceeded to drive eastward on SW 8th
Street, in the right lane.

About 11 seconds after the bus began moving, an SUV
traveling in the left eastbound lane began pulling into the right
lane, in front of the bus. This maneuver took nearly 4 seconds
to complete. Immediately upon changing lanes, however, the
SUV began breaking. Mr. Arrieta simultaneously stepped on
the bus's breaks, to avoid a rear-end collision with the SUV.

The SUV needed to stop suddenly because a jaywalker was
standing in the middle of the road, in between the two
eastbound lanes. Two vehicles in the left eastbound lane had
come to a complete stop. (The SUV had changed lanes,
moving left-to-right in front of the bus, to pass these vehicles
on the right.) It is reasonable to infer, and the undersigned
finds, that the jaywalker had not anticipated that the SUV
would cut in front of the bus when he began to cross the
eastbound lanes on SW 8th Street. When the SUV suddenly
appeared in the right lane, ahead of, and moving faster than,
the bus, the jaywalker froze, calculating that he might not beat
the SUV if it failed to slow down. Once the SUV began to
break, however, the jaywalker dashed in front of it, safely
reaching the sidewalk 2 seconds later. The SUV continued
forward, and the two vehicles in the left lane, which had
stopped, now took off. The bus came to a complete stop in
the right lane, at the curb. Twenty seconds had elapsed from
the time the bus pulled away after picking up Ms. Acosta and
Ms. Vargas.

Inside the bus, a tragic accident had occurred. At about the
moment the SUV began to change lanes, Ms. Acosta stepped
up onto the rear seating platform. Ms. Vargas, who was right
behind her, did the same about 2 seconds later. When the
bus stopped to avoid running into the SUV, both Ms. Acosta
and Ms. Vargas lost balance. Ms. Acosta tripped over Ms.
Vargas's leg and fell off the elevated platform, striking her
head on the lower center aisle. The injury proved to be fatal.
Ms. Acosta died the next day in the hospital, having never
regained consciousness.

The foregoing findings are based not only on the testimony
presented, but also on the undersigned's independent review
of the videos that the bus's onboard cameras recorded.
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Based on a careful review of the videos, the following
chronology of the material events has been created:

Hour | Minute | Second(s) Event
2PM | 28 44 Front doors are open
46 Acosta steps onto bus
47 Vargas boards
48-53 Acosta pays fare; begins
walking to back of crowded
bus
53-56 Vargas pays fare; begins
walking to back of crowded
bus
57 Bus starts moving forward
57-59 Acosta and Vargas walking
to back of moving bus
29 00-06 Acosta and Vargas still
walking to back of moving
bus
06-08 Acosta steps up onto rear

seating platform; Vargas
approaching her from
behind

08-12 SUV, moving left to right,
pulls into the right
eastbound lane, in front of

bus

09-10 Vargas steps up onto rear
seating platform, behind
Acosta

09-16 Two vehicles have stopped

moving in the left eastbound
lane, one behind the other
11-13 Drives applies the breaks
12-13 Pedestrian stands between
the left and right eastbound
lanes; two vehicles are
parked in the left lane,
having stopped for the

pedestrian
12 SUV is breaking
13-14 Vargas loses balance,

begins to fall
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14-15 Acosta begins to trip on
Vargas's outstretched leg,
falls

14-16 Pedestrian dashes, left to

right, toward sidewalk,
directly in front of the SUV in
the right eastbound lane
16-18 Acosta is down; Vargas
recovers balance, stands
without having fallen

17 Bus is at complete stop;
SUV proceeds eastbound

17-21 Two vehicles in left lane
drive off, eastbound

29-33 Front doors open

36 Driver gets up from seat

40 Driver begins walking back

At the conclusion of the trial in the civil action that Ms. Acosta's
daughter Monica and son Luis brought against Miami-Dade
County, which will be discussed below, the jury returned a
verdict in favor of the plaintiffs, awarding each of them $3
million for non-economic damages, i.e., "pain and suffering."
No award for economic damages, e.g., lost earnings, was
made because Ms. Acosta, a Venezuelan citizen, was in the
U.S. illegally, having overstayed her tourist visa, and hence
her children could not prove earnings from lawful
employment.

The jury in the civil trial was asked to compare the negligence,
if any, of Ms. Acosta; the unnamed pedestrian; the unnamed
driver of the SUV; and Mr. Arrieta, and to apportion the fault
between them by percentages. The jury determined that Mr.
Arrieta's negligence was the sole cause of Ms. Acosta's fatal
injury.

The undersigned considers the jury's apportionment of 100
percent of the fault to the bus driver to be inexplicable (except
as the product of sympathy and emotion) and, ultimately,
indefensible. Clearly, the unnamed pedestrian, who decided
to cross a busy road outside of a marked crosswalk, acted
recklessly and endangered himself and others. This
jaywalker therefore owned the lion's share of the blame for
this unfortunate accident, and the undersigned charges him
with 90 percent of the fault. The unnamed driver of the SUV
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LEGAL PROCEEDINGS:

was partially responsible for the accident; had he remained in
the left lane and slowed to a stop, as the two vehicles in front
of him did, it is likely that this accident would not have
occurred. The undersigned places 10 percent of the blame
on this driver. Mr. Arrieta's conduct in bringing the bus to a
controlled, nonviolent stop to avoid rear-ending the SUV,
which had stopped suddenly to avoid hitting the jaywalker
standing the middle of the busy road, was reasonable under
the circumstances.

The claimants argue that Mr. Arrieta was negligent in failing
to wait for Ms. Acosta and her friend to sit down or grab a
handrail. As will be discussed below, the standard of care
does not generally require a bus driver to wait for a boarding
passenger to sit down before pulling away, unless the
passenger is elderly, infirm, disabled, etc., or the driver knows
or reasonably should know of some reason (besides ordinary
traffic conditions) that might cause him to make a sudden
stop. Based on the evidence presented in this case, the
undersigned finds that (a) both Ms. Acosta Ms. Vargas were
able-bodied and apparently healthy; and (b) Mr. Arrieta had
no reason to anticipate that a jaywalker soon would cross his
bus's path and disrupt traffic. Thus, it is determined that Mr.
Arrieta did not breach the duty of care by driving the bus while
Ms. Acosta and Ms. Vargas were still in the process of finding
seats.

Even if Mr. Arrieta were negligent in failing to wait for Ms.
Acosta to take her seat before driving off, however, which the
undersigned (based on the law and the evidence presented
here) does not believe was the case, he was certainly not
more responsible for the accident than the unnamed driver of
the SUV. At most, therefore, Mr. Arrieta was 5 percent at fault,
the SUV driver 5 percent responsible, and the jaywalker 90
percent to blame.

In 2005, the Monica and Luis Acosta, Ms. Acosta's children,
brought a wrongful death action against Miami-Dade County
based on the alleged negligence of the MTA employee, Mr.
Arrieta. The action was filed in the circuit court in Miami-Dade
County.

The case was tried before a jury in or around November 2007.
The jury returned a verdict awarding Monica and Luis $3
million each for pain and suffering. As mentioned above, the
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CLAIMANTS' ARGUMENTS:

RESPONDENT'S POSITION:

CONCLUSIONS OF LAW:

jury apportioned 100 percent the fault for Ms. Acosta's death
to the bus driver, finding specifically that neither the jaywalker,
the SUV driver, nor Ms. Acosta herself were in any way
negligent in causing Ms. Acosta’'s death. On November 8,
2007, trial court entered a judgment against Miami-Dade
County in accordance with the jury's verdict.

The county appealed the judgment. In April 2010, while the
appeal was pending before the Third District Court, the parties
agreed to a settlement of the case, under which the county, in
exchange for a release of liability, would: (a) pay $200,000 to
the claimants (which it since has done); (b) dismiss the
appeal; and (c) support a claim bill in the amount of $940,000.

Upon the county's payment of $200,000, the claimants
received net proceeds of $98,237.30, after deductions for
attorneys' fees ($50,000) and costs ($51,762.70).

Miami-Dade County is vicariously liable for the negligence of
its employee, Mr. Arrieta, who breached the duty of a common
carrier to exercise the highest degree of care consistent with
the practical operation of the bus by:

e Failing to wait for Ms. Acosta to take a seat before
pulling away from the bus stop;

e Failing to pay attention to his surroundings while
driving; and

e Slamming the brakes and making a sudden, violent
stop.

The county supports a claim bill in the amount of $940,000. If
the claim bill were enacted, the county would satisfy the award
using the operating funds of the MTA.

As provided in section 768.28, Florida Statutes (2010),
sovereign immunity shields Miami-Dade County against tort
liability in excess of $200,000 per occurrence.

The operator of a bus system is vicariously liable for any
negligent act committed by a driver whom it employs, provided
the act is with the scope of the driver's employment. See, e.q.,
Metro. Dade Cnty. v. Asusta, 359 So. 2d 58, 59 (Fla. 3d DCA
1978); Miami Transit Co. v. Ford, 159 So. 2d 261 (Fla. 3d DCA
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1964). Mr. Arrieta was the county's employee and was clearly
acting within the scope of his employment at the time of the
accident in question. Accordingly, the negligence of Mr.
Arrieta, if any, is attributable to the county.

As a general rule, the duty of a common carrier is "to exercise
the highest degree of care consistent with the practical
operation of the bus."” Jacksonville Coach Co. v. Rivers, 144
So. 2d 308, 310 (Fla. 1962). That the bus stopped suddenly,
however, is insufficient, without more, to establish negligence
on the part of the driver, as the Florida Supreme Court
announced in Rivers:

Ruling out stops of extraordinary violence, not
incidental to ordinary travel, as inapplicable to
the stop which occurred here, the sudden
stopping of the bus was not a basis for a finding
that the bus was negligently operated, in the
absence of other evidence, relating to the stop,
of some act of commission or omission by the
driver which together with the 'sudden’ stop
would suffice to show a violation of the carrier's
duty. This is so because a sudden or abrupt
stop, which could be the result of negligent
operation, could as well result from conditions
and circumstances making it entirely proper and
free of any negligence.

Id. (emphasis added; reinstating directed verdict in favor of
defense; quoting Blackman v. Miami Transit Co., 125 So. 2d
128, 130 (Fla. 3d DCA 1960)).

Here, the evidence establishes that the stop in question, while
sudden and unexpected, was not extraordinarily violent and
was incidental to ordinary travel, inasmuch as making a
sudden stop in traffic, unexpectedly, is commonly understood
to be one of the recurring inconveniences (and risks) of driving
a motor vehicle. The evidence, moreover, does not establish
that the driver failed to pay attention to his surroundings;
rather, as the videos show, Mr. Arrieta reacted prudently and
reasonably to an unexpected situation, namely the slowing of
the SUV (which had just pulled ahead of the

bus) to avoid hitting a jaywalker who was standing in the
middle of the road, in traffic.
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The question whether the driver should have waited for Ms.
Acosta to take a seat before putting the bus in motion is
somewhat closer. Florida law, however, does not generally
require that a driver wait for passengers to be seated before
proceeding, although such a duty might arise where the driver
prevents the passenger from taking a seat, Ginn v. Broward
Cnty. Transit, 396 So. 2d 804, 806 (Fla. 4th DCA 1981), or
reasonably could have anticipated the need to make a sudden
stop, Metro. Dade Cnty. V. Asusta, 359 So. 2d 58, 60 (Fla. 3d
DCA 1978). Indeed, courts have entered judgments as a
matter of law against plaintiffs who have fallen on moving
buses while on their way to a seat. See, e.q., Peterson v.
Cent. Fla. Reqg'l Transp. , 769 So. 2d 418, 421 (Fla. 5th DCA
2000)(affirming directed verdict in favor of bus operator,
where plaintiff, who was carrying a large, rain-soaked bag,
was injured in fall on bus while walking down a wet aisle to
take a seat in the back); Artigas v. Allstate Ins. Co., 541 So.
2d 739, 740(Fla. 3d DCA 1989)(affirming summary judgment
in favor of bus operator because, although plaintiff had fallen
after boarding bus while on her way to seat, standard of care
was not violated); Miami Transit Co. v. Ford, 159 So. 2d 261
(Fla. 3d DCA 1964)(bus operator entitled to JNOV where
plaintiff, who had been proceeding to a seat, fell when bus
made a sudden, but nonviolent, stop).

Claimants argue that the MTA's Procedures Manual required
the driver to wait for Ms. Acosta to take a seat before starting
to move, but this is not accurate. The manual requires the
driver to wait only when the passenger is "an elderly person,
customer with a disability, a person holding a child, or a
person with arms full of packages." Ms. Acosta was none of
these. Otherwise, the driver is instructed to "be careful not to
make a sudden start or stop" when passengers are standing
in the aisle or walking to a seat. Here, the evidence fails to
prove that the driver was not being careful; rather, Mr. Arrieta
was required to stop suddenly because of an unexpected
situation over which he had no control and could not
reasonably have anticipated. In any event, the Procedures
Manual does not fix the standard of care. See Artigas, 541
So. 2d at 740 n.1.

Based on the foregoing legal principles, as applied to the
evidence presented in the case, the undersigned makes the
ultimate determination that the driver was not negligent, in that



SPECIAL MASTER'S FINAL REPORT — SB 50 (2012)

December 2, 2011
Page 11

ATTORNEYS FEES:

SPECIAL ISSUES:

GENERAL CONCLUSIONS:

he did not breach the standard of care owed to a passenger
when he stopped his bus to avoid rear-ending an SUV, which
had slowed suddenly to avoid striking a jaywalker who was
standing in the middle of traffic.

Section 768.28(8), Florida Statutes, provides that "[n]o
attorney may charge, demand, receive, or collect, for services
rendered, fees in excess of 25 percent of any judgment or
settlement.” Claimants' attorney, Judd G. Rosen, Esquire,
has submitted an affidavit attesting that all attorney's fees,
lobbying fees, and costs will be paid in accordance with the
limitations specified in the claim bill.

If enacted in its current form, the claim bill would direct that
the entire judgment amount of $6 million be paid to Ms.
Acosta's children. Thus, the bill needs to be amended to
conform to the parties' settlement agreement, pursuant to
which claimants have agreed to accept the smaller sum of
$940,000.

At the time of her death in November 2004, Ms. Acosta was a
citizen of Venezuela. She had come into the U.S. in July 2003
on a Non-Immigrant B2 (Visitor for Pleasure) Visa, which
expired on January 22, 2004.

Monica and Luis Acosta are citizens of Venezuela. Monica
Cantillo Acosta, who was in the U.S. on a Non-Immigrant B2
(Visitor for Pleasure) Visa for some period of time, had
returned to Venezuela to attend school before her mother's
death, apparently without having overstayed her visa. Luis
Acosta, who was a teenager at the time of his mother's death,
was in the U.S. in November 2004 on a Non-Immigrant B2
(Visitor for Pleasure) Visa, which had expired on June 18,
2004.

This sad case arises out of a freak accident, which tragically
cost Ms. Acosta her life. Clearly her children have suffered a
grievous loss—one for which, in a perfect world, they would
be richly compensated. The problem here is that the party
who is mostly to blame for Ms. Acosta's death, the negligent
jaywalker, was not identified. Nor was the driver of the SUV
identified; yet that person, too, rightfully bears a smaller, but
nontrivial, share of the fault. Although the bus driver's (and
through him the county's) fair share of the blame falls in the
range from O percent to 5 percent (and at the bottom end of
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RECOMMENDATIONS:

CC:

the range, in the undersigned's estimation), the jury decided
to make the county pay the entire loss, assigning 100 percent
of the fault to the bus driver. This was unfair and
unsupportable based on the facts and law. The county's
financial responsibility to the plaintiffs should not exceed
$300,000 (5 percent of $6 million). Having paid $200,000, the
county, at a minimum, already has satisfied two-thirds of its
maximum liability—and probably has overpaid.

That said, the county did agree to support a claim bill in the
amount of $940,000. This, in itself, is a compelling reason to
support the bill, and should be given great weight.
Nevertheless, the undersigned concludes that, on balance,
the present settlement, if consummated via approval of this
claim bill, would not be a responsible use of taxpayer money.

For the reasons set forth above, | recommend that Senate Bill
50 (2012) be reported UNFAVORABLY.

Respectfully submitted,

John G. Van Laningham
Senate Special Master

Senator Ellyn Setnor Bogdanoff
Debbie Brown, Interim Secretary of the Senate

Counsel of Record
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Florida Senate - 2015 (NP) SB 64

By Senator Legg

17-00069-15 201564

A bill to be entitled

An act for the relief of Monica Cantillo Acosta and
Luis Alberto Cantillo Acosta, the surviving children
of Nhora Acosta, by Miami-Dade County; providing for
an appropriation to compensate them for the wrongful
death of their mother, Ms. Acosta, due to injuries
sustained as a result of the negligence of a Miami-
Dade County bus driver; providing a limitation on the
payment of fees and costs; providing an effective

date.

WHEREAS, on November 12, 2004, at approximately 4:16 p.m.,
Nhora Acosta entered Miami-Dade County bus number 04142 at a
stop on SW 8th Street in Miami, paid the driver, and tried to
find a seat on the crowded bus, and

WHEREAS, while Ms. Acosta walked toward the rear of the bus
in search of a seat, the bus driver, ignoring her safety and
failing to appropriately anticipate the stop-and-go traffic
patterns on the busy street, accelerated so quickly that, in
order to avoid a collision with another vehicle, he suddenly
slammed on the brakes, and

WHEREAS, the sudden change in velocity caused Ms. Acosta to
fall and strike her head on an interior portion of the bus, and

WHEREAS, as a result of the fall, Ms. Acosta suffered a
severe closed head injury and massive brain damage, including a
right subdural hemorrhage, a left dural hemorrhage, diffused
cerebral edema, and basilar herniations, and

WHEREAS, Ms. Acosta was rushed to the trauma resuscitation

bay at Jackson Memorial Hospital in a comatose state, was placed
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on a ventilator, underwent various procedures to no avail, and
was pronounced dead at 2:05 p.m. the next day, and

WHEREAS, Ms. Acosta was a 54-year-old single mother of two
children, Monica and Luis, who had been raised exclusively by
their mother, and because of her death, her children were left
orphaned, and

WHEREAS, Monica and Luis loved their mother, their only
parent, dearly and have lost her support, love, and guidance and
have suffered intense mental pain due to her untimely death, as
a result of the negligence of the Miami-Dade bus driver, and

WHEREAS, on November 5, 2007, a Miami-Dade County Jjury
rendered a verdict and found the Miami-Dade County bus driver
100 percent negligent and responsible for the wrongful death of
Ms. Acosta, and determined the damages of Monica and Luis to be
$3 million each, and

WHEREAS, the parties have subsequently settled this matter
for $1.14 million, and Miami-Dade County has paid the claimants
$200,000 under the statutory limits of liability set forth in s.
768.28, Florida Statutes, NOW, THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. The facts stated in the preamble to this act are

found and declared to be true.

Section 2. Miami-Dade County is authorized and directed to

appropriate from funds of the county not otherwise appropriated

and to draw a warrant in the sum of $470,000, payable to Monica

Cantillo Acosta, and a warrant in the sum of $470,000, payable

to Louis Alberto Cantillo Acosta, as compensation for the
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wrongful death of their mother, Nhora Acosta.

Section 3. The amount paid by Miami-Dade County pursuant to

s. 768.28, Florida Statutes, and the amounts awarded under this

act are intended to provide the sole compensation for all

present and future claims arising out of the factual situation

described in this act which resulted in the death of Ms. Acosta.

The total amount paid for attorney fees, lobbying fees, costs,

and other similar expenses relating to this claim may not exceed

25 percent of the total amount awarded under this act.

Section 4. This act shall take effect upon becoming a law.
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Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 312 adopts a uniform set of conditions of restitution for children whose criminal cases are
disposed of in delinquency court. The same conditions apply regardless of whether the child is
adjudicated delinquent or adjudication is withheld.

The bill also revises provisions on parental liability for restitution by:

e Absolving a parent or guardian of liability if the court finds that the current offense is the
child’s first referral to delinquency court; and

e Authorizing liability to be imposed only on parents and guardians who have current custody
and parental responsibility of a child who caused a loss or damage; and

e Authorizing payment plans for restitution by parents who are unable to afford a single, lump-

sum payment.

The bill, however, provides that the following entities are not liable for damages or losses caused
by child: the Department of Children and Families, a foster parent, the community-based care
lead agency supervising placement of the child, or a residential child-caring agency or family

foster home.
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. Present Situation:
Restitution

Juvenile Cases in which the Court enters an Adjudication of Delinquency

A court may order children who are adjudicated delinquent of a crime into a probation program.?
If the court does order probation for the child, the probation program must include a penalty
component such as:

e Restitution in money or in kind;

e Community service;

e A curfew;

e Revocation or suspension of the child’s driver license; or

e Other appropriate punishment that is non-residential.?

The court may alternatively order restitution at a disposition hearing as part of community-based
sanctions or before the child’s release from a commitment program.’

The court determines the amount and manner of restitution.* In so doing, the court may order the
child to pay restitution to the victim for any damage® or loss caused by the child’s offense.® The
amount of restitution ordered is limited to an amount that the child and the parent or guardian
could reasonably be expected to pay.’

Before entering an order of restitution, the court must first conduct a restitution hearing
addressing the child’s ability to pay and the amount of restitution to which the victim is entitled.®
A restitution hearing is not required if the child previously entered into an agreement to pay® or
has waived his or her right to attend a restitution hearing.'® If restitution is ordered by the court,
the amount of restitution may not exceed an amount the child or his parents or guardian! can
reasonably be expected to pay.?

! Section 985.435(1), F.S.

2 Section 985.435(2), F.S.

3 Section 985.437(1), F.S.

41d.

®> “Any damage” has been interpreted by Florida’s courts to include damage for pain and suffering, C.W. v. State, 655 So. 2d
87, 89 (Fla. 1995). “Pain and suffering has long been recognized as a compensable damage in Florida.”

6 The damage or loss must be directly or indirectly related to the child’s offense or criminal episode, L.R.L. v. State, 9 So. 3d
714 (Fla. 2d DCA 2009).

7 Section 985.437(2), F.S.

8J.G. v. State, 978 So. 2d 270, 272 (Fla. 4th DCA 2008). If a court intends to establish an amount of restitution based solely
on evidence adduced at a hearing of a charge of delinquency, the juvenile must be given notice.

9 T.P.H. v. State, 739 So. 2d 1180, 1181 (Fla. 4th DCA 1999).

10T L. v. State, 967 So. 2d 421, 421 (Fla. 1st DCA 2007).

11 Section 985.03(28), F.S., defines a “legal custody or guardian” as a legal status created by a court order or letter of
guardianship which vests in a custodian of the person or guardian, as an agency or individual, the right to have physical
custody of the child and the right and duty to protect, train, and discipline the child and provide food, shelter, education, and
ordinary medical, dental, psychiatric, and psychological care.

12 Section 985.437(2), F.S.
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Restitution may be satisfied by monetary payments, with a promissory note cosigned by the
child’s parent or guardian, or in kind.'®* However, a parent or guardian may be absolved of
liability for restitution in his or her child’s criminal case if, after a hearing, the court finds that
the parent or guardian has made diligent and good faith efforts to prevent the child from
delinquency.4

The clerk of the circuit court receives and dispenses restitution payments. If restitution is not
made, the clerk must notify the court.’® The Department of Juvenile Justice (DJJ) monitors
restitution payments for children under the supervision of the DJJ.*® The court may retain
jurisdiction over a child and the child’s parent or legal guardian whom the court has ordered to
pay restitution until the restitution order is satisfied or until the court orders otherwise.’
According to the DJJ, many jurisdictions do not terminate the department’s supervision until the
child’s restitution obligation is paid.*®

If a child or parent fails to pay court-ordered restitution, a civil lien may be placed upon the real
property of the child or parent.!® The court may transfer a restitution order to a collection court or
a private collection agent to collect unpaid restitution.?

Juvenile Cases in which the Court enters a Withheld of Adjudication

If a court withholds an adjudication of delinquency for a child charged with a crime, the court
may still order the child into a probation program. However, unlike cases in which a child is
adjudicated delinquent, a court is not required to order a penalty as a condition of a program if
adjudication is withheld. Nevertheless, penalties may include:

Restitution, in money or in kind,;

Community service;

A curfew;

Urine monitoring;

Revocation or suspension of the driver license of the child; or

Other appropriate punishment that is nonresidential.?

13 Section 985.437(2), F.S. Similar to the process for juveniles, a parent or guardian cannot be ordered to pay restitution for
offenses committed by their minor child without the court providing the parent meaningful notice, an opportunity to be heard,
and a determination of the parents’ ability to pay. See S.B.L. v. State, 737 So. 2d 1131, 1132-33 (Fla. 1st DCA 1999) (holding
that the trial court violated the mother’s due process right by ordering her to pay restitution without affording her meaningful
opportunity to be heard at the restitution hearing); A.T. v. State, 706 So. 2d 109, 109 (Fla. 2d DCA 1998) (trial court erred by
ordering the juvenile and her mother to pay restitution without making a determination of either’s ability to do so); and
C.D.D. v. State, 684 So. 2d 866, 867 (Fla. 2nd DCA 1996) (holding that the trial court was required to consider the juvenile’s
and mother’s ability to pay before imposing a restitution order).

14 Section 985.437(4), F.S.

15 Section 985.437(3), F.S.

16 Department of Juvenile Justice, 2015 Bill Analysis for SB 312 (on file with the Senate Judiciary Committee).

17 Section 985.437(5), F.S.

18 Department of Juvenile Justice, supra note 16, at 2.

19 Section 985.0301(5)(d), F.S., provides that the terms of restitution orders in juvenile criminal cases are subject to

s. 775.089(5), F.S. That section provides that a restitution order may be enforced in the same manner as a judgment in a civil
action.

20 Section 985.045(5), F.S.

21 Section 985.35(4)(a), F.S.
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Effect of Proposed Changes:

This bill provides the same conditions of restitution for cases in which a child is adjudicated
delinquent as for cases in which adjudication is withheld.

The court is authorized to set up a payment plan for restitution if the child and the parent or
guardian are unable to satisfy restitution in a lump-sum payment. Allowing children and parents
to pay restitution through a payment plan may make it more likely that a victim will be fully
compensated.

The bill provides that responsibility for restitution may be imposed only on parents or guardians
who have current custody and parental responsibility of the child who caused the damages or
losses. However, these entities and individuals who otherwise might be a child’s guardian are not
liable for restitution: the DCF, a foster parent with whom the child is placed, the community-
based care lead agency supervising the placement of the child pursuant to a contract with the
DCF, or a residential child-caring facility or family foster home.

Under current law, a parent or guardian who has made diligent and good faith efforts to prevent a
child’s delinquency are absolved from liability for restitution. Under the bill, this ground for
avoiding liability is limited to circumstances in which the child is making his or her first
appearance to the delinquency system. However, a parent or guardian is not liable for damages
or losses if a parent or guardian is also the victim.

This bill takes effect July 1, 2015.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
This bill does not appear to require counties or municipalities to spend funds or limit their

authority to raise revenue or receive state-shared revenues as specified in Article VI,
s. 10 of the Florida Constitution.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:
A. Tax/Fee Issues:

None.
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VI.

VII.

VIII.

B.

Private Sector Impact:

This bill may provide greater potential for victims to receive all or a portion of restitution.
Parents ordered to pay restitution on behalf of a child may avoid a civil lien if they cannot
pay restitution in a lump-sum as the bill authorizes payment plans.

Government Sector Impact:

The Office of the State Courts Administrator indicates that judicial or workload impact
cannot be determined. However, any increase in the number of hearings to impose
restitution will likely result in additional hearings to address non-payment of restitution.??

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 985.35, 985.437,
and 985.513.

Additional Information:

A.

Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Children, Families, and Elder Affairs on March 26, 2015:

e Adds that facilities registered under s. 409.176, F.S., are not considered a guardian for
purposes of being responsible for restitution.

e Requires that the court may only order restitution to be paid by parents or guardians
who have current custody or parental responsibility.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

22 Office of the State Courts Administrator, 2015 Judicial Impact Statement for SB 312 (on file with the Senate Committee on
Judiciary).
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By the Committee on Children, Families, and Elder Affairs; and
Senators Detert and Gaetz

586-02928-15 2015312cl
A bill to be entitled

An act relating to restitution for juvenile offenses;
amending s. 985.35, F.S.; conforming provisions to
changes made by the act; amending s. 985.437, F.S.;
requiring a child’s parent or guardian, in addition to
the child, to make restitution for damage or loss
caused by the child’s offense; providing for payment
plans in certain circumstances; authorizing the parent
or guardian to be absolved of liability for
restitution in certain circumstances; authorizing the
court to order restitution to be paid only by the
parents or guardians who have current custody and
parental responsibility of the child; specifying that
the Department of Children and families, foster
parents, a facility registered under s. 409.176, F.S.,
and specified agencies contracted with the department
are not guardians for purposes of restitution;
amending s. 985.513, F.S.; removing duplicative
provisions authorizing the court to require a parent
or guardian to be responsible for any restitution
ordered against the child; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (4) of section

985.35, Florida Statutes, is amended to read:
985.35 Adjudicatory hearings; withheld adjudications;

orders of adjudication.—
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(4) If the court finds that the child named in the petition
has committed a delinquent act or violation of law, it may, in
its discretion, enter an order stating the facts upon which its
finding is based but withholding adjudication of delinquency.

(a) Upon withholding adjudication of delinquency, the court
may place the child in a probation program under the supervision
of the department or under the supervision of any other person
or agency specifically authorized and appointed by the court.
The court may, as a condition of the program, impose as a
penalty component restitution in money or in kind to be made by

the child and the child’s parent or guardian as provided in s.

985.437, community service, a curfew, urine monitoring,
revocation or suspension of the driver license of the child, or
other nonresidential punishment appropriate to the offense, and
may impose as a rehabilitative component a requirement of
participation in substance abuse treatment, or school or other
educational program attendance.

Section 2. Present subsection (5) of section 985.437,
Florida Statutes, is renumbered as subsection (7), subsections
(1), (2), and (4) are amended, and new subsections (5) and (6)
are added to that section, to read:

985.437 Restitution.—

(1) Regardless of whether adjudication is imposed or
withheld, the court that has jurisdiction over a an—adjudicated
detinguent child may, by an order stating the facts upon which a

determination of a sanction and rehabilitative program was made

at the disposition hearing, order the child and the child’s

parent or guardian to make restitution in the manner provided in

this section. This order shall be part of the child’s probation
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in the case of a

committed child, as part of the community-based sanctions

ordered by the court at the disposition hearing or before the

child’s release from commitment.

(2) If the court orders restitution, the court shall mey

order the child and the child’s parent or guardian to make
restitution in money, through a promissory note eesigred—by—the

hilgl

-
T Ter PaEeH

r—guardian, or in kind for any damage or loss

caused by the child’s offense in a reasonable amount or manner
to be determined by the court. When restitution is ordered by

the court, the amount of restitution may not exceed an amount

the child and the parent or guardian could reasonably be

expected to pay or make. If the child and the child’s parent or

guardian are unable to pay the restitution in one lump-sum

payment, the court may set up a payment plan that reflects their

ability to pay the restitution amount.

(4) The parent or guardian may be absolved of liability for

restitution under this section if:

(a) After a hearing, the court finds that it is the child’s
first referral to the delinquency system and A—finding by —the

covrt—aftera—hearingy that the parent or guardian has made
diligent and good faith efforts to prevent the child from

engaging in delinquent acts; or

(b) The victim entitled to restitution as a result of

damage or loss caused by the child’s offense is that child’s

absetves—the parent or guardian eftiability fer restitution

a i 4
vhaeE i EXOoH.

(5) The court may only order restitution to be paid by the

parents or guardians who have current custody and parental
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(6) For purposes of this section, the Department of

Children and Families, a foster parent with whom the child is

placed, or the community-based care

lead agency supervising the

placement of the child pursuant to a contract with the

Department of Children and Families,

or a facility registered

under s. 409.

176 is not considered a guardian responsible for

restitution f

or the delinquent acts of a child who is found to

be dependent

as defined in s. 39.01(15).

Section
Statutes, is
985.513

3. Subsection (1) of section 985.513, Florida
amended to read:

Powers of the court over parent or guardian at

disposition.—

(1) The court that has jurisdiction over an adjudicated
delinquent child may, by an order stating the facts upon which a
determination of a sanction and rehabilitative program was made
at the disposition hearing,+

+4a)> order the child’s parent or guardian, together with the
child, to render community service in a public service program
or to participate in a community work project. In addition to
the sanctions imposed on the child, the court may order the
child’s parent or guardian to perform community service if the
court finds that the parent or guardian did not make a diligent
and good faith effort to prevent the child from engaging in

delinquent acts.

: kipnd—£ = 1 d by th haldl
MOt r—ia—kKind—for any damad r—toss—ecaused— Fr Aride
££ Th + 1 i th haldl + 1
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provided—in—s+—985-437= The court may retain jurisdiction,
provided under s. 985.0301, over the child and the child’s

+
pPoaymeH

parent or legal guardian whom the court has ordered to pay
restitution until the restitution order is satisfied or the
court orders otherwise.

Section 4. This act shall take effect July 1, 2015.
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The Florida Senate
Committee Agenda Request

To: Senator Miguel Diaz de la Portilla, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 26, 2015

I respectfully request that Senate Bill #312, relating to Restitution for Juvenile Offenses, be
placed on the:

L] committee agenda at your earliest possible convenience.

ey T

Senator Nancy C. Detert
Florida Senate, District 28

= next committee agenda.

File signed original with committee office $-020 (03/2004)
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 736 revises requirements for estoppel certificates for condominium, cooperative, and
homeowners’ associations. When an ownership interest in a condominium unit, cooperative unit,
or parcel in a homeowners’ association is transferred, the new owner is jointly and severally
liable with the previous owner for unpaid assessments owed to a condominium or homeowners’
association. Unpaid assessments may also become a lien on the property. To protect against
undisclosed financial obligations and to transfer title that is free of any lien or encumbrance,
buyers may request that the seller provide an estoppel certificate from the condominium or
homeowners’ association. An estoppel certificate certifies the amount of any total debt owed to
the association for unpaid monetary obligations by a unit or parcel owner as of a specified date.

The bill:

e Reduces the period of time in which an association must respond to a request for an estoppel
certificate from 15 days to 10 days;

e Requires that estoppel certificates be delivered by mail, hand, or electronic means, and dated
as of the date it is delivered and be valid for 30 days;

e Requires that estoppel certificates state all assessments and other moneys owed to the
association by the unit owner, as reflected in the official records of the association, through at
least 30 days after the date of the estoppel certificate;

e Provides that an association waives the right to collect any moneys owed in excess of the
amounts set forth in the estoppel certificate from any person and their successors and assigns
who in good faith rely upon the certificate, or if the association fails to respond to a written
request for a certificate.
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The bill deletes the right of condominium unit owners and parcel owners in a homeowners’
association to compel compliance with the provisions governing the issuance of an estoppel by
bringing a summary procedure pursuant to s. 51.011, F.S.

For cooperative associations, the bill authorizes the cooperative associations to charge a fee for
the estoppel certificate if the fee is established by a written resolution adopted by the board or
provided by a written management, book, keeping, or maintenance contract. This provision is
comparable to authority provided to condominium and homeowners’ associations.

Il. Present Situation:
Condominium

A condominium is a “form of ownership of real property created pursuant to [ch. 718, F.S.,]
which is comprised entirely of units that may be owned by one or more persons, and in which
there is, appurtenant to each unit, an undivided share in common elements.”* A condominium is
created by recording a declaration of condominium in the public records of the county where the
condominium is located.? A declaration is like a constitution in that it:

creates the condominium and ‘strictly governs the relationships among the condominium
units owners and the condominium association. Under the declaration, the Board of the
condominium association has broad authority to enact rules for the benefit of the
community.?

A declaration “may include covenants and restrictions concerning the use, occupancy, and
transfer of the units permitted by law with reference to real property.”* A declaration of
condominium may be amended as provided in the declaration.® If the declaration does not
provide a method for amendment, it may generally be amended as to any matter by a vote of the
owners of not less than two-thirds of the units.® Condominiums are administered by a board of
directors referred to as a “board of administration.”’

Section 718.103(3), F.S., defines the term “association property” to mean:

that property, real and personal, which is owned or leased by, or is dedicated by a
recorded plat to, the association for the use and benefit of its members.

Section 718.103(8), F.S., defines the term “common elements” to mean the portions of the
condominium property not included in the units.

Section 718.103(13), E.S., defines the term “condominium property” to mean:

! Section 718.103(11), F.S.

2 Section 718.104(2), F.S.

3 Neuman v. Grandview at Emerald Hills, 861 So. 2d 494, 496-97 (Fla. 4th DCA 2003) (internal citations omitted).

4 Section 718.104(5), F.S.

5 See s. 718.110(1)(a), F.S.

6 Section 718.110(1)(a), F.S. But see, s. 718.110(4) and (8), F.S., which provides exceptions to the subject matter and
procedure for amendments to a declaration of condominium.

7 Section 718.103(4), F.S.
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the lands, leaseholds, and personal property that are subjected to condominium
ownership, whether or not contiguous, and all improvements thereon and all easements
and rights appurtenant thereto intended for use in connection with the condominium.

Section 718.103(16), F.S., defines a developer as one “who creates a condominium or offers
condominium [units] for sale or lease in the ordinary course of business . . . .” There are two
classes of developers: those who create the condominium by executing and recording the
condominium documents and those who offer condominium units for sale or lease in the
ordinary course of business. Current law excludes a bulk assignee and a bulk buyer from the
definition of developer.

Cooperative Associations

Section 719.103(12), F.S., defines a “cooperative” to mean:

that form of ownership of real property wherein legal title is vested in a
corporation or other entity and the beneficial use is evidenced by an ownership
interest in the association and a lease or other muniment of title or possession
granted by the association as the owner of all the cooperative property.

A cooperative differs from a condominium because, in a cooperative, no unit is individually
owned. Instead, a cooperative unit’s occupants receive an exclusive right to occupy the unit. The
cooperative holds the legal title to the unit and all common elements. The cooperative
association may assess costs for the maintenance of common expenses.®

Homeowners’ Associations

Florida law provides statutory recognition to corporations that operate residential communities in
this state and procedures for operating homeowners’ associations. These laws protect the rights
of association members without unduly impairing the ability of the associations to perform their
functions.®

A “homeowners’ association” is defined as a “Florida corporation responsible for the operation
of a community or a mobile home subdivision in which the voting membership is made up of
parcel owners or their agents, or a combination thereof, and in which membership is a mandatory
condition of parcel ownership, and which is authorized to impose assessments that, if unpaid,
may become a lien on the parcel.”*? Unless specifically stated to the contrary, homeowners’
associations are also governed by ch. 607, F.S., relating to for-profit corporations or by ch. 617,
F.S., relating to not-for-profit corporations.*!

8 See ss. 719.106(1)(g) and 719.107, F.S.
% See s. 720.302(1), F.S.

10 Section 720.301(9), F.S.

11 Section 720.302(5), F.S.
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Homeowners’ associations are administered by a board of directors whose members are
elected.'? The powers and duties of homeowners’ associations include the powers and duties
provided in ch. 720, F.S., and in the governing documents of the association, which include
recorded declaration of covenants, bylaws, articles of incorporation, and duly adopted
amendments to these documents.*®

Assessments and Foreclosures

The liability provisions in condominium, cooperative, and homeowners’ associations for unpaid
assessments for present and previous unit and parcel owners are comparable.

Section 718.103(1), F.S., defines the term “assessment” to mean “a share of the funds which are
required for the payment of common expenses, which from time to time is assessed against the
unit owner.”**

“Special assessment” is defined to mean “any assessment levied against a unit owner other than
the assessment required by a budget adopted annually.”*®

An owner is jointly and severally liable with the previous owner for all unpaid assessments that
come due up to the time of transfer of title.'® This liability is without prejudice to any right the
owner may have to recover from the previous owner the amounts paid by the owner.*’

In a condominium association, if a first mortgagee, (e.g., the mortgage lending bank) or its
successor or assignee, acquires title to a condominium unit by foreclosure or by deed in lieu of
foreclosure, the first mortgagee’s liability for unpaid assessments is limited to the amount of
assessments that came due during the 12 months immediately preceding the acquisition of title or
one percent of the original mortgage debt, whichever is less.'® However, this limitation applies
only if the first mortgagee joined the association as a defendant in the foreclosure action.® This
gives the association the right to defend its claims for unpaid assessments in the foreclosure
proceeding.

Section 720.3085(2), F.S., provides a comparable limitation of liability relating to parcels in
homeowners’ associations. Chapter 719, F.S., does not provide a comparable provision for
cooperative associations.

Regarding the accrual of interest on unpaid assessments in condominium, cooperative, and
homeowners’ associations, unpaid assessments and installments on assessments accrue interest at

12 See ss. 720.303 and 720.307, F.S.

13 See ss. 720.301 and 720.303, F.S.

14 See also s. 719.103(1), F.S., for a comparable definition of “assessment” in a cooperative association, and s. 720.301(1),
F.S., for a comparable definition of “assessment” in a homeowners’ association.

15 Section 718.103(24), F.S.; see also s. 719.103(23), F.S., for a comparable definition of “assessment” in a cooperative
association,

16 Section 718.116(1)(a), F.S., s. 719.108(1), F.S., and s. 720.3085(2)(b), F.S.

171d. The term “without prejudice” means “without loss of any rights; in a way that does not harm or cancel the legal rights
or privileges of a party.” BLACK’S LAW DICTIONARY 770 (2d pocket ed. 2001).

18 Sections 718.116(1)(b), F.S.

9 d.
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the rate provided in the governing documents from the due date until paid. The rate may not
exceed the rate allowed by law.?° If no rate is specified in the declaration, the interest accrues at
the rate of 18 percent per year. The association may also charge an administrative late fee of up
to the greater of $25 or 5 percent of each installment of the assessment for each delinquent
installment for which the payment is late. Payments are applied first to the interest accrued, then
the administrative late fee, then to any reasonable costs and attorney fees incurred in collection,
and then to the delinquent assessment.?*

Estoppel Certificates

A community association is required to keep accounting records for the association and separate
accounting records.?? All accounting records must be kept for at least 7 years. The accounting
records must be accurate, itemized, and detailed records of all receipts and expenditures. They
must contain a current account and a monthly, bimonthly, or quarterly statement of the account
for each unit designating the name of the unit owner, the due date and amount of each
assessment, the amount paid on the account, and the balance due.??

Within 15 days after receiving a written request from an owner or his or her designee, or a
mortgagee or his or her designee, the association is required to provide a certificate signed by an
officer or agent of the association stating all assessments and other moneys owed to the
association by the owner with respect to the unit or parcel.?*

The certificate protects any person other than the owner who relies upon it.?

The authority to charge a fee for the certificate must be established by a written resolution
adopted by the board or provided by a written management, bookkeeping, or maintenance
contract. The fee is payable upon the preparation of the certificate.

In a condominium or homeowners’ association, if the certificate is requested in conjunction with
the sale or mortgage of a unit but the closing does not occur, the preparer of the certificate must
refund the fee to a payor that is not a unit-owner within 30 days after receipt of the request for
refund. A written request for a refund must be made no later than 30 days after the closing date
for Wh2i6Ch the certificate was sought and include reasonable documentation that the sale did not
occur.

The refund is the obligation of the owner, and the association may collect it from that owner in
the same manner as an assessment.?’

20 Section 687.02(1), F.S., prohibits as usurious interest rates that are higher than the equivalent of 18 percent per annum
simple interest.

21 See s. 718.116(3), F.S., s. 719.108(3), F.S., and s. 720.3085(3), F.S.

22 Section 718.111(12)(a)11, s. 719.104(2)(a)9, F.S., and s. 720.303.(4)(j), F.S.

2 d.

24 Section 718.116(8), F.S., s. 719.108(6), F.S., and s. 720.30851, F.S.

25 Section 718.116(8)(a), F.S., s. 719.108(6), F.S., and s. 720.30851(1), F.S.

26 Section 718.116(8)(d), F.S., and s. 720.30851(3), F.S.

27 Section 718.116(8)(d), F.S., and s. 720.30851(3), F.S.
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After a series of public meetings in 2014, the Community Association Living Study Council,

by unanimous vote, made the following recommendations to the Legislature:

e That a reasonable cap be established for estoppel certificate fees and that such fees be tiered;

e The amount of the fee should depend on whether or not the owner is current in fees,
delinquent in fees, or if it is a bulk purchase.?®

A condominium unit or parcel owner in a homeowners’ association may compel compliance
with the provisions governing the issuance of an estoppel certificate from a homeowners’ or
condominium association by bringing a summary procedure pursuant to s. 51.011, F.S.% The
prevailing party is entitled to recover reasonable attorney fees.3! Current law does not provide a
comparable provision for cooperative associations.

Cooperatives - Estoppel Certificates

Section 719.108(6), F.S., F.S., provides that, within 15 days after request by a unit owner or
mortgagee, the association is required to provide a certificate stating all assessments and other
moneys owed to the association by the unit owner with respect to the cooperative parcel. It
provides that “any person other than the unit owner who relies upon such certificate shall be
protected thereby.” It permits the association or its authorized agent to charge a reasonable fee
for the preparation of the certificate.

Il. Effect of Proposed Changes:

The bill amends ss. 718.116(8), 719.108(6), and 720.30851, F.S., to revise the requirements for
estoppel certificates issued by condominium, cooperative, and homeowners’ associations.

Form and Delivery of Estoppel Certificates

The bill reduces the time period in which an association must respond to a request for an
estoppel certificate from 15 days to 10 days.

28 The Community Association Living Study Council was created by the Legislature in 2008 to receive input from the public
regarding issues of concern with respect to community association living and to advise the Legislature concerning revisions
and improvements to the laws relating to community associations. The council consisted of 7 members appointed by the
President of the Senate, the Speaker of the House of Representatives, and the Governor. An ex officio nonvoting member was
appointed by the Director of the Division of Florida Condominiums, Timeshares, and Mobile Homes. The Council was
abolished by the Legislature in 2014. See ch. 2014-133, s. 12, Laws of Fla.

29 See Community Association Living Study Council, Final Report, March 31, 2014, available at
http://www.myfloridalicense.com/dbpr/lsc/documents/2014CALSCReport.pdf.

30 Sections 718.116(8)(b) and 720.30851(2), F.S.; Section 51.011, F.S., specifies a summary procedure for actions that
specifically provide for this procedure by statute or rule. Under the summary procedure, all defenses of law or fact are
required to be contained in the defendant’s answer which must be filed within five days after service of process of the
plaintiff’s complaint. If the answer incorporates a counterclaim, the plaintiff must include all defenses of law or fact in his or
her answer to the counterclaim and serve it within five days after service of the counterclaim. (Fla. R. Civ. Pro. 1.140,
requires an answer, including any counterclaims, within 20 days after service of the complaint.) No other pleadings are
permitted, and all defensive motions, including motions to quash, are heard by the court prior to trial. Postponements are not
permitted for discovery and the procedure also provides for an immediate trial, if requested.

st d.
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The bill requires that estoppel certificates from condominium and homeowners’ associations:

e Be delivered by mail, hand, or electronic means;

e Be dated as of the date it is delivered,

e Be valid for at least 30 days; and

o State all assessments and other moneys owed to the association by the unit owner with
respect to the unit, as reflected in the official records of the association, through at least 30
days after the date of the estoppel certificate.

The requirement that the estoppel certificate be dated as of the date delivered is unclear. It is not
clear whether the applicable date is the date the certificate is sent or the date the certificate is
received.

The bill provides that an association waives the right to collect any moneys owed in excess of the
amounts set forth in the estoppel certificate from any person, and from that person’s SUCCeSSOrs
and assigns, who in good faith rely upon the certificate.

The bill deletes the provisions in ss. 718.116(8)(b) and 720.30851(2), F.S., which permit
condominium unit owners and parcel owners in a homeowners’ association to compel the
issuance of an estoppel certificate by bringing a summary procedure pursuant to s. 51.011, F.S.
However, the summary procedure is no longer necessary as an enforcement mechanism because,
under the bill, the association waives any claim from any person, and from that person’s
successors and assigns, if it fails to deliver an estoppel certificate upon a written request from a
unit owner or his or her designee, or a unit mortgagee or his or her designee, or any person and
their successors and assigns who would have in good faith relied upon that certificate had it been
so delivered.

The bill provides that when an estoppel certificate is requested in conjunction with the sale or
refinancing of a unit or parcel, the fee and any supplemental fees are due and payable to an
association no earlier than the closing and must be paid from the closing settlement proceeds.
The bill prohibits the preparation and delivery of the estoppel certificate to be contingent on the
payment of any other fees. The bill maintains the requirement in current law that, if the sale does
not occur, the fee is the obligation of the owner and may be collected by an association in the
same manner as an assessment. However, the bill increases from 30 days to 60 days after the
delivery of the estoppel certificate for the sale to occur in order for the unit or parcel owner not
to be obligated to pay the fee for the estoppel certificate if the sale does not occur.

The bill creates s. 719.108(6)(d), F.S., to authorize the cooperative associations to charge a fee
for the estoppel certificate if the fee is established by a written resolution adopted by the board or
provided by a written management, bookkeeping, or maintenance contract. This provision is
comparable to authority provided to condominium and homeowners' associations in

ss. 718.116(8)(d) and 720.30851(4), F.S., respectively.
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Effective Date
The bill takes effect July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill authorizes cooperative associations to charge a fee for the estoppel certificate if
the fee is established by a written resolution adopted by the board or provided by a
written management, book, keeping, or maintenance contract.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 718.116, 719.108
and 720.30851.
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IX.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries on March 24, 2015:
The committee substitute (CS):

Amends s. 719.108(6), F.S., to provide for the issuance of estoppel certificates by
cooperative associations in the same manner as provided in the bill for condominium
and homeowners' associations;

Amends ss. 718.116(8) and 720.30851, F.S., to provide that the moneys owed are as
reflected in the records maintained pursuant to ss. 718.111(12) and 720.303 (4), F.S.,
respectively;

Amends s. 718.116(8)(a) and (b), F.S., and s. 720.30851(1), F.S., to provide that any
waiver of claim extends to the successor and assigns of any person who in good faith
relied on an estoppel certificate;

Does not amend ss. 718.116(8)(b) and 720.30851(2), F.S., to provide that the waiver
includes any claim for its lien against the unit or parcel, and any moneys owed to the
association by the unit owner or parcel owner with respect to the unit or parcel for 40
days after the date of receipt of the request;

Amends ss. 718.116(8)(c) and 720.30851(3), F.S., to decrease the time from 120 days
to 60 days after the delivery of the estoppel certificate for the sale to occur in order
for the unit or parcel owner not to be obligated to pay the fee for the estoppel
certificate if the sale does not occur;

Does not amend ss. 718.116(8)(c) and 720.30851(3), F.S., to provide a maximum fee
of $100 for the preparation and delivery of an estoppel certificate, and maximum fees
of up to $50 for specified events;

Does not create ss. 718.116(8)(d) and 720.30851(4), F.S., to provide maximum fee
amounts for simultaneous requests for the estoppel certificate for multiple units
owned by the unit or parcel owner when there are no past due monetary obligations;
and

Creates s. 718.108(6)(d), F.S., to authorize the cooperative association to charge a fee
for the estoppel certificate if the fee is established by a written resolution adopted by
the board or provided by a written management, bookkeeping, or maintenance
contract.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Stargel) recommended the following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Subsection (8) of section 718.116, Florida
Statutes, is amended to read:

718.116 Assessments; liability; lien and priority;
interest; collection.—

(8) An association shall issue an estoppel certificate to a

unit owner or the unit owner’s designee or a unit mortgagee or

the unit mortgagee’s designee within 10 business 45 days after
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receiving a written request for the certificate. The estoppel

certificate must be delivered by mail, by hand delivery, or by

electronic means to the requester on the date of issuance.

(a) The estoppel certificate must contain all of the

following:

1. The date of issuance.

2. The amount of all assessments and other moneys owed to

the association by the unit owner for a specific unit on the

date of issuance. This amount is limited to amounts authorized

by statute to be recorded in the official records of the

association under s. 718.111(12).

3. The amount of any additional assessments and other

moneys that are scheduled to become due for each day after the

date of issuance for the 30-day or 35-day effective period of

the estoppel certificate. This amount is limited to amounts

authorized by statute to be recorded in the official records of

the association under s. 718.111(12). In calculating the amounts

that are scheduled to become due, the association may assume

that any delinquent amounts will remain delinquent during the

effective period of the estoppel certificate.

4., The amount of any fee charged by the association for

preparing and delivering the estoppel certificate. This fee is

in addition to any other amounts on the estoppel certificate.

5. The signature of an officer or agent of the association.

(b) An estoppel certificate that is delivered on the date

of issuance has a 30-day effective period. An estoppel

certificate that is mailed to the requester has a 35-day

effective period.

(c) An association waives the right to collect any moneys
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owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from the person’s successors and
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(d) k> A summary proceeding pursuant to s. 51.011 may be
brought to compel compliance with this subsection, and in any
such action the prevailing party is entitled to recover
reasonable attorney atterneyls fees.

(e)1l.4e) Notwithstanding any limitation on transfer fees
contained in s. 718.112(2) (1), an #he assoclation or its

agtheorized agent may charge a reasenablte fee, not to exceed its

reasonable costs to prepare and deliver fer—thepreparatieon—of
e

the estoppel certificate. However, the fee for the estoppel

certificate may not exceed $100 if on the date the certificate

is issued, there are no delinquent amounts owed to the

association for the applicable unit. If delinquent amounts are

owed to the association for the applicable unit, the fee for the

estoppel certificate may not exceed $300. The association may

not charge a fee for an estoppel certificate that is issued more

than 10 business days after it receives the request for the

certificate. The—omountof +the feemust be ineludedon—+the
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2. If the estoppel certificate is requested in conjunction

the fee for the

with the sale or refinancing of a unit,

certificate shall be paid to the association from the closing or

settlement proceeds. If the closing does not occur within 60

the fee for
and the

days after the issuance of the estoppel certificate,

the certificate is the obligation of the unit owner,

association may collect the fee in the same manner as an

assessment against the unit. An association may not require the

payment of any other fees as a condition for the preparation or

delivery of an estoppel certificate.

(f)4> The authority to charge a fee for the estoppel

certificate must shaltd be established by a written resolution

adopted by the board or provided by a written management,

bookkeeping, or maintenance contract and—as—payable—upon—the
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Section 2. Subsection (6) of section 719.108, Florida

Statutes, is amended to read:

719.108 Rents and assessments; liability; lien and

priority; interest; collection; cooperative ownership.—
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99 (6) An association shall issue an estoppel certificate to a

100 unit owner or the unit owner’s designee or a unit mortgagee or

101 |the unit mortgagee’s designee within 10 business 15 days after

102 |receiving a written request for the certificate. The estoppel

103 |certificate must be delivered by mail, by hand delivery, or by

104 electronic means to the requester on the date of issuance.

105 (a) The estoppel certificate must contain all of the
106 following:

107 1. The date of issuance.

108 2. The amount of all assessments and other moneys owed to

109 |the association by the unit owner for a specific unit on the

110 date of issuance. This amount is limited to the amounts

111 authorized to be recorded in the official records of the

112 association under s. 719.104(2).

113 3. The amount of any additional assessments and other

114 |moneys that are scheduled to become due for each day after the

115 date of issuance for the 30-day or 35-day effective period of

116 |the estoppel certificate. This amount is limited to the amounts

117 authorized to be recorded in the official records of the

118 association under s. 719.104(2). In calculating the amounts that

119 are scheduled to become due, the association may assume that any

120 delinquent amounts will remain delinquent during the effective

121 |period of the estoppel certificate.

122 4. The amount of any fee charged by the association for

123 |preparing and delivering the estoppel certificate. This fee is

124 in addition to any other amounts on the estoppel certificate.

125 5. The signature of an officer or agent of the association.

126 (b) An estoppel certificate that is delivered on the date

127 of issuance has a 30-day effective period. An estoppel
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certificate that is mailed to the requester has a 35-day

effective period.

(c) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from that person’s successors and

assigns.

(d) A summary proceeding pursuant to s. 51.011 may be

brought to compel compliance with this subsection, and in any

such action the prevailing party is entitled to recover

reasonable attorney fees. by aounit eowner or mortgagee;—Ethe
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(e)1. Notwithstanding any limitation on transfer fees
contained in s. 719.106(1) (1), an #he association or its

authorized agent may charge a reasernablte fee, not to exceed its

reasonable costs to prepare and deliver fer—thepreparatieon—of
e

the estoppel certificate. However, the fee for the estoppel

certificate may not exceed $100 if on the date the certificate

is issued, there are no delinquent amounts owed to the

association for the applicable unit. If delinquent amounts are

owed to the association for the applicable unit, the fee for the

estoppel certificate may not exceed $300. The association may

not charge a fee for an estoppel certificate that is issued more

than 10 business days after it receives a request for the

certificate.
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2. If the estoppel certificate is requested in conjunction

with the sale or refinancing of a unit, the fee for the

certificate shall be paid to the association from the closing or

settlement proceeds. If the closing does not occur within 60

days after the issuance of the estoppel certificate, the fee for

the certificate is the obligation of the unit owner, and the

association may collect the fee in the same manner as an

assessment against the unit. An association may not require the

payment of any other fees as a condition for the preparation or

delivery of an estoppel certificate.

(f) The authority to charge a fee for the estoppel

certificate must be established by a written resolution adopted

by the board or provided by a written management, bookkeeping,

or maintenance contract.

Section 3. Section 720.30851, Florida Statutes, is amended
to read:

720.30851 Estoppel certificates.—An association shall issue

an estoppel certificate to a parcel owner or the parcel owner’s

designee or a mortgagee or the mortgagee’s designee within 10

business 45 days after receiving a written request for the

certificate. The estoppel certificate must be delivered by mail,

by hand delivery, or by electronic means to the requester on the

date of issuance.

(1) The estoppel certificate must contain all of the

following:

(a) The date of issuance.

(b) The amount of all assessments and other moneys owed to

the association by the parcel owner for a specific parcel as

recorded on the date of issuance. This amount is limited to
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amounts authorized by statute to be recorded in the official

records of the association under s. 720.303(4).

(c) The amount of any additional assessments and other

moneys that are scheduled to become due for each day after the

date of issuance for the 30-day or 35-day effective period of

the estoppel certificate. This amount is limited to amounts

authorized by statute to be recorded in the official records of

the association under s. 720.303(4). In calculating the amounts

that are scheduled to become due, the association may assume

that any delinquent amounts will remain delinquent during the

effective period of the estoppel certificate.

(d) The amount of any fee charged by the association for

preparing and delivering the estoppel certificate. This fee is

in addition to any other amounts on the certificate.

(e) The signature of an officer or agent of the

association.

(2) An estoppel certificate that is delivered on the date

of issuance has a 30-day effective period. An estoppel

certificate that is mailed to the requester has a 35-day

effective period.

(3) An association waives the right to collect any moneys

owed in excess of the amounts specified in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from that person’s successors and
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(4) 42> A summary proceeding pursuant to s. 51.011 may be
brought to compel compliance with this section, and the
prevailing party is entitled to recover reasonable attorney

aEterneyls fees.

(5) (a) An association or its agent may charge a fee, not to

exceed its reasonable costs to prepare and deliver the estoppel

certificate. However, the fee for the estoppel certificate may

not exceed $100 if on the date the certificate is issued, there

are no delinquent amounts owed to the association for the

applicable parcel. If delinquent amounts are owed to the

association for the applicable parcel, the fee for the

certificate may not exceed $300. The association may not charge

a fee for an estoppel certificate that is issued more than 10

business days after it receives the request for the certificate.

(b) If the estoppel certificate is requested in conjunction

with the sale or refinancing of a parcel, the fee for the

certificate shall be paid to the association from the closing or

settlement proceeds. If the closing does not occur within 60

days after the issuance of the estoppel certificate, the fee for

the certificate is the obligation of the parcel owner, and the

association may collect the fee in the same manner as an

assessment against the parcel. An association may not require

the payment of any other fees as a condition for the preparation
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| VARR 22
273 upon the date of issuance and form of delivery;
274 providing that the association waives a specified
275 claim against a person or such person’s successors or
276 assigns who rely on the certificate in good faith;
277 authorizing a summary proceeding to be brought to
278 compel an association to prepare or deliver an
279 estoppel certificate; specifying the maximum amounts
280 an association may charge for an estoppel certificate;
281 providing that the authority to charge a fee for the
282 estoppel certificate must be established by a
283 specified written resolution or provided by a written
284 management, bookkeeping, or maintenance contract;
285 deleting obsolete provisions; conforming provisions to
286 changes made by the act; providing an effective date.
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By the Committee on Regulated Industries; and Senators Stargel
and Detert

580-03231-15 2015736c¢cl
A bill to be entitled

An act relating to residential properties; amending
ss. 718.116, 719.108, and 720.30851, F.S.; providing
requirements relating to the request for an estoppel
certificate by a unit or parcel owner or a unit or
parcel mortgagee; providing that the association
waives the right to collect any moneys owed in excess
of the amounts set forth in the estoppel certificate
under certain conditions; providing that the
association waives any claim against a person or
entity who would have relied in good faith upon the
estoppel certificate under certain conditions;
deleting provisions regarding expedited court action
to compel issuance of an estoppel certificate;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 718.116, Florida
Statutes, 1s amended to read:

718.116 Assessments; liability; lien and priority;
interest; collection.—

(8) Within 10 +5 days after receiving a written request for

an estoppel certificate therefor from a unit owner or his or her

designee, or a unit mortgagee or his or her designee, the

association shall deliver by mail, hand, or electronic means an

estoppel provide—a certificate signed by an officer or agent of

the association. The estoppel certificate must be dated as of

the date it is delivered, must be valid for at least 30 days,
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and must state stating all assessments and other moneys owed to
the association by the unit owner with respect to the unit, as
reflected in records maintained pursuant to s. 718.111(12),

through a date that is at least 30 days after the date of the

estoppel certificate adominium—pareet.

(a) An association waives the right to collect any moneys

owed in excess of the amounts set forth in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate and from that person’s successors and

assigns Arypersen—other than—th Frer—rhe—rett spen—sueh

£ £ + hall
rerrreat Ao

N toctad +h N
oe—P¥ S—EncEeH

(b) If an association receives a written request for an

estoppel certificate from a unit owner or his or her designee,

or a unit mortgagee or his or her designee, and fails to deliver

an estoppel certificate as required by this section, the

association waives, as to any person who would have in good

faith relied on the estoppel certificate and as to that person’s

successors and assigns, any claim, including a claim for a lien

against the unit, for any amounts owed to the association that

should have been shown on the estoppel certificate A—summary

1= i+ d b 1 1 h +h
mpliance with this sub tonand in any such setieon th
prevailing party 5 entitled to r reasenable attoraey

(c) Notwithstanding any limitation on transfer fees
contained in s. 718.112(2) (i), an ke association or its
agtheorized agent may charge a reasonable estoppel certificate =&
reaseonabte fee as determined by the cost of providing such

information for the preparation and delivery of the estoppel
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certificate. The amount of the estoppel certificate fee must be

included on the estoppel certificate. If the estoppel

certificate is requested in conjunction with the sale or

refinancing of a unit, the estoppel certificate fee shall be due

and payable no earlier than the closing of the sale or

refinancing, and shall be paid from closing settlement proceeds.

If the closing does not occur within 60 days after the date the

estoppel certificate is delivered, the estoppel certificate fee

is the obligation of the unit owner and the association may

collect the estoppel certificate fee only in the same manner as

an assessment against the unit owner as set forth in this

section. The preparation and delivery of an estoppel certificate

may not be conditioned upon the payment of any other fees.

(d) The authority to charge a fee for the estoppel
certificate shall be established by a written resolution adopted
by the board or provided by a written management, bookkeeping,

or maintenance contract and3ispayebleupon—the preparation—of

£h 4 €3 + I£ +h 4 F3 + 3 tod 1 > 4
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Section 2. Subsection (6) of section 719.108, Florida

Statutes, is amended to read:
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719.108 Rents and assessments; liability; lien and
priority; interest; collection; cooperative ownership.—

(6) Within 10 +5 days after receiving a written request for

an estoppel certificate from by a unit owner or his or her

designee, or a unit mortgagee or his or her designee, the

association shall deliver by mail, hand, or electronic means an

estoppel provide—a certificate signed by an officer or agent of

the association. The estoppel certificate must be dated as of

the date it is delivered, must be valid for at least 30 days,

and must state stating all assessments and other moneys owed to
the association by the unit owner with respect to the

cooperative parcel, as reflected in records maintained pursuant
to s. 719.104(2), through a date that is at least 30 days after

the date of the estoppel certificate.

(a) An association waives the right to collect any moneys

owed in excess of the amounts set forth in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate, and from that person’s successors and

assigns Ary persen—eother than the unit rer—wheo—reld upon
H 3 £ + hall b + +teod +h B
et reifies Hatd—e—pr d—therepy.

(b) If an association receives a written request for an

estoppel certificate from a unit owner or his or her designee,

or a unit mortgagee or his or her designee, and fails to deliver

an estoppel certificate as required by this section, the

association waives, as to any person who would have in good

faith relied on the estoppel certificate and as to that person’s

successors and assigns, any claim, including a claim for a lien

against the unit, for any amounts owed to the association that

should have been shown on the estoppel certificate.
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(c) Notwithstanding any limitation on transfer fees
contained in s. 719.106(1) (i), an €he association or its
awtheorized agent may charge a reasonable estoppel certificate =
reasenabte fee as determined by the cost of providing such

information for the preparation and delivery of the estoppel

certificate. The amount of the estoppel certificate fee must be

included on the estoppel certificate. If the estoppel

certificate is requested in conjunction with the sale or

refinancing of a unit, the estoppel certificate fee shall be due

and payable no earlier than the closing of the sale or

refinancing, and shall be paid from closing settlement proceeds.

If the closing does not occur within 60 days after the date the

estoppel certificate is delivered, the estoppel certificate fee

is the obligation of the unit owner and the association may

collect the estoppel certificate fee only in the same manner as

an assessment against the unit owner as set forth in this

section. The preparation and delivery of an estoppel certificate

may not be conditioned upon the payment of any other fees.

(d) The authority to charge a fee for the estoppel

certificate shall be established by a written resolution adopted

by the board or provided by a written management, bookkeeping,

or maintenance contract.

Section 3. Section 720.30851, Florida Statutes, is amended

to read:

720.30851 Estoppel certificates.—Within 10 45 days after
receiving the—<date—on—whiech a written request for an estoppel
certificate is—reeeived from a parcel owner or his or her

designee, or a parcel mortgagees or his or her designee, the

association shall deliver by mail, hand, or electronic means an

Page 5 of 8

words underlined are additions.

146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

Florida Senate - 2015 Cs for SB 736

580-03231-15 2015736cl
estoppel provide—a certificate signed by an officer or
autheorized agent of the association. The estoppel certificate

must be dated as of the date it is delivered, must be valid for

at least 30 days, and must state stating all assessments and

other moneys owed to the association by the parcel owner or

parcel mortgagee with respect to the parcel, as reflected in

records maintained pursuant to s. 720.303(4), through a date

that is at least 30 days after the date of the estoppel

certificate. Arn—=a iation—mma harge—a—F for—the preparation

£ h 3£ + a—+h £ of hf PN tated
f—sueh reirfieate;—and—the aomount—of —sueh £ muast—be—stated

+h £ +

(1) An association waives the right to collect any moneys

owed in excess of the amounts set forth in the estoppel

certificate from any person who in good faith relies upon the

estoppel certificate, and from that person’s successors and

assigns Any—persen—other than a pareel rer—whe—reli vpeonr—a

£ £ + : tha b £it g oot £h
reifiea ¥ 3 ¥ benefs aRe—Pp¥ Ton—ther

£

(2) If an association receives a written request for an

estoppel certificate from a parcel owner or his or her designee,

or a parcel mortgagee or his or her designee, and fails to

deliver an estoppel certificate as required by this section, the

association waives, as to any person who would have in good
faith relied on the estoppel certificate and as to that person’s
successors and assigns, any claim, including a claim for a lien
against the parcel, for any amounts owed to the association that
should have been shown on the estoppel certificate A—summary
a4 £+ 51 011 B B hit + il
pr ding—pursuant —51-01may—bebrought mpet
14 1tk +h 2 + o a +h 1+ 13 + 1
mptian with—tht ton;—and—the prevailting par 3
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(3) An association or its agent may charge a reasonable

estoppel certificate fee as determined by the cost of providing

such information for the preparation and delivery of the

estoppel certificate. The amount of the estoppel certificate fee

must be included on the estoppel certificate. If the estoppel

certificate is requested in conjunction with the sale or

refinancing of a parcel, the estoppel certificate fee shall be

due and payable no earlier than the closing of the sale or

refinancing, and shall be paid from the closing settlement

proceeds. If the closing does not occur within 60 days after the

date the estoppel certificate is delivered, the estoppel

certificate fee is the obligation of the parcel owner and the

association may collect the estoppel certificate fee only in the

same manner as an assessment against the parcel owner as set

forth in s. 720.3085. The preparation and delivery of an

estoppel certificate may not be conditioned upon the payment of

any other fees.

(4) The authority to charge a fee for the estoppel
certificate shall be established by a written resolution adopted
by the board or provided by a written management, bookkeeping,

or maintenance contract ard—is—payable—upon—the preparation—of
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Section 4. This act shall take effect July 1, 2015.

Page 8 of 8
CODING: Words strieken are deletions; words underlined are additions.




THE FLORIDA SENATE

. COMMITTEES:
Tallahassee, Florida 32399-1100 Higher Education, Chair

Appropriations Subcommittee on Education

Fiscal Policy

Judiciary

Military and Veterans Affairs, Space, and Domestic
Security

Regulated Industries

JOINT COMMITTEE:

SENATOR KELLI STARGEL Joint Committee on Public Counsel Oversight
15th District

April 1,2015

The Honorable Miguel Diaz de la Portilla
Senate Judiciary Committee, Chair

406 Senate Office Building

404 S. Monroe Street

Tallahassee, FL. 32399

Dear Chair Diaz de la Portilla:

I am respectfully requesting that SB 736, related to Residential Properties, be placed on the
committee agenda at your earliest convenience.

Thank you for your consideration and please do not hesitate to contact me should you have any
questions.

Sincerely,

Kelli Stargel
State Senator, District 15

Cc: Tom Cibula/ Staff Director
Shirley Proctor/ AA

REPLY TO:
1 2033 East Edgewood Drive, Suite 1, Lakeland, Florida 33803
0 324 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5015

Senate’s Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL:

SB 796

INTRODUCER: Senator Evers

SUBJECT: Financial Reporting
DATE: April 6, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof RI Favorable
2. Caldwell Cibula JU Pre-meeting
3. RC
Summary:

SB 796 deletes the provision that permits condominium, cooperative, and homeowners’
associations operating fewer than 50 units or parcels, regardless of the association’s annual
revenues, to prepare a report of cash receipts and expenditures in lieu of financial statements
based on the amount of annual revenue.

Present Situation:
Condominium

A condominium is a “form of ownership of real property created pursuant to [ch. 718, F.S.,]
which is comprised entirely of units that may be owned by one or more persons, and in which
there is, appurtenant to each unit, an undivided share in common elements.”* A condominium is
created by recording a declaration of condominium in the public records of the county where the
condominium is located.? A declaration is like a constitution in that it:

Strictly governs the relationships among condominium unit owners and the
condominium association. Under the declaration, the Board of the condominium
association has broad authority to enact rules for the benefit of the community.®

A declaration “may include covenants and restrictions concerning the use, occupancy, and
transfer of the units permitted by law with reference to real property.”* A declaration of
condominium may be amended as provided in the declaration.® If the declaration does not

! Section 718.103(11), F.S.

2 Section 718.104(2), F.S.

3 Neuman v. Grandview at Emerald Hills, 861 So. 2d 494, 496-97 (Fla. 4th DCA 2003) (internal citations omitted).
4 Section 718.104(5), F.S.

5> See s. 718.110(1)(a), F.S.
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provide a method for amendment, it may generally be amended as to any matter by a vote of not
less than the owners of two-thirds of the units.® Condominiums are administered by a board of
directors referred to as a “board of administration.”’

Cooperative Associations

Section 719.103(12), F.S., defines a “cooperative” to mean:

that form of ownership of real property wherein legal title is vested in a
corporation or other entity and the beneficial use is evidenced by an ownership
interest in the association and a lease or other muniment of title or possession
granted by the association as the owner of all the cooperative property.

A cooperative differs from a condominium because, in a cooperative, no unit is individually
owned. Instead, a cooperative unit’s occupants receive an exclusive right to occupy the unit. The
cooperative holds the legal title to the unit and all common elements. The cooperative
association may assess costs for the maintenance of common expenses.®

Homeowners’ Associations

Florida law provides statutory recognition to corporations that operate residential communities in
this state and procedures for operating homeowners’ associations. These laws protect the rights
of association members without unduly impairing the ability of such associations to perform
their functions.®

A “homeowners’ association” is defined as a “Florida corporation responsible for the operation
of a community or a mobile home subdivision in which the voting membership is made up of
parcel owners or their agents, or a combination thereof, and in which membership is a mandatory
condition of parcel ownership, and which is authorized to impose assessments that, if unpaid,
may become a lien on the parcel.”*? Unless specifically stated to the contrary, homeowners’
associations are also governed by ch. 607, F.S., relating to for-profit corporations or by

ch. 617, F.S., relating to not-for-profit corporations.!

Homeowners’ associations are administered by a board of directors whose members are
elected.!? The powers and duties of homeowners’ associations include the powers and duties
provided in ch. 720, F.S., and in the governing documents of the association, which include
recorded declaration of covenants, bylaws, articles of incorporation, and duly adopted
amendments to these documents.*®

6 Section 718.110(1)(a), F.S. But see, s. 718.110(4) and (8), F.S., which provides exceptions to the subject matter and
procedure for amendments to a declaration of condominium.

7 Section 718.103(4), F.S.

8 See ss. 719.106(1)(g) and 719.107, F.S.

% See s. 720.302(1), F.S.

10 Section 720.301(9), F.S.

11 Section 720.302(5), F.S.

12 See ss. 720.303 and 720.307, F.S.

13 See ss. 720.301 and 720.303, F.S.
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Financial Reporting for Community Associations

Sections 718.111(13), 719.104(4), and 720.303(7), F.S., set forth the financial reporting
responsibilities of condominium, cooperative, and homeowners’ associations. Associations have
90 days after the end of the fiscal year to prepare and complete a financial report for the
preceding fiscal year. The type of financial statements or information that must be provided is
based on the association’s total annual revenues.

If the association has a total annual revenue of $150,000 or more, but less than $300,000, the
association must prepare compiled financial statements.'* If the association has a total annual
revenue of at least $300,000 and not less than $500,000, the association must prepare reviewed
financial statements.® If the total annual revenue is $500,000 or more, the association must
prepare audited financial statements.® If the total annual revenue is less than $150,000, then a
report of cash receipts must be prepared.'’

An association having fewer than 50 units (“parcels” for homeowners’ associations), regardless
of annual revenue, may prepare a report of cash receipt and expenditures instead of financial
statements, unless the governing documents provide otherwise.®

In a condominium association, the board may use a higher level of reporting without a meeting
or approval of the membership. It may not use a lower level of reporting without a majority of
the voting interests present at a properly called meeting of the association.*®

In cooperative and homeowners’ association, upon a petition by 20 percent of the voting interests
in the association, the level of reporting may be increased or decreased after a majority vote of
the voting interests.?°

Division of Florida Condominiums, Timeshares, and Mobile Homes

Condominiums and cooperatives are regulated by the Division of Florida Condominiums,
Timeshares, and Mobile Homes (division) in accordance with ch. 718, F.S., and ch. 719, F.S.
The division is afforded complete jurisdiction to investigate complaints and enforce compliance
with ch. 718, F.S., and ch. 719, F.S., with respect to associations that are still under developer

14 A compiled financial statement is an accounting service based on information provided by the entity that is the subject of
the financial statement. A compiled financial statement is made without a Certified Public Accountant’s (CPA) assurance as
to conformity with Generally Accepted Accounting Principles (GAAP). Compiled financial statements must conform to the
American Institute of Certified Public Accountants (AICPA) Statements on Standards for Accounting and Review Services.
J.G. Siegel and J.K. Shim, Barron’s Business Guides, Dictionary of Accounting Terms, 3rd ed. (Barron’s 2000).

15 A reviewed financial statement is an accounting service that provides a board of directors and interested parties some
assurance as to the reliability of financial data without the CPA conducting an examination in accordance with GAAP.
Reviewed financial statements must comply with AICPA auditing and review standards for public companies or the AICPA
review standards for non-public businesses. Id.

16 An audited financial statement by a CPA verifies the accuracy and completeness of the audited entities records in
accordance with GAAP. Id.

17 Sections 718.111(13)(a), 719. 104(4)(b), and 720.303(7)(a), F.S.

18 Sections 718.111(13)(b)2., 719. 104(4)(c)2., and 720.303(7)(b)2., F.S.

19 Sections 718.111(13)(c) and (d), F.S.

20 Sections 719.104(4)(d) and (e), and 720.303(7)(c) and (d), F.S.
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control.?! The division also has the authority to investigate complaints against developers
involving improper turnover or failure to turnover control to the association, pursuant to
s.718.301, F.S., and s. 719.301, F.S., respectively.?? After control of the condominium or
cooperative is transferred from the developer to the unit owners, the division’s jurisdiction is
limited to investigating complaints related to financial issues, elections, and unit owner access to
association records.?

As part of the division’s authority to investigate complaints, s. 718.501(1), F.S., and

s. 719.501(1), F.S., authorize the division to subpoena witnesses, take sworn statements from
witnesses, issue cease and desist orders, and impose civil penalties (fines) against developers and
associations.

The division’s jurisdiction regarding homeowners’ associations is limited to conducting binding
arbitration upon a petition resolve election recall disputes.?*

Il. Effect of Proposed Changes:

The bill repeals the provisions in ss. 718.111(13)(b)2., 719. 104(4)(c)2., and 720.303(7)(b)2.,
F.S., which provide that an association operating fewer than 50 units (“parcels” for homeowners’
associations), regardless of the association’s annual revenues, must prepare a report of cash
receipts and expenditures in lieu of the financial statements based on the amount of annual
revenue.

The bill takes effect July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:

None.

21 Section 718.501(1), F.S., s. 719.501(1), F.S.
2 d.
Bd.
24 See ss. 720.303(10)(d) and 720.311(1), F.S.
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VI.

VII.

VIII.

B. Private Sector Impact:

Condominium, cooperative, and homeowners’ associations of 50 units or parcels may
incur additional expense if required to prepare financial statements based on the amount
of annual revenue instead of a report of cash receipts.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 718.111, 719.104,
and 720.303.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Evers

2-00735-15 2015796

A bill to be entitled
An act relating to financial reporting; amending ss.
718.111, 719.104, and 720.303, F.S.; deleting
provisions with respect to the preparation by certain
condominium associations, cooperative associations,
and homeowners’ associations of annual reports of cash
receipts and expenditures in lieu of certain financial

statements; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (13) of section
718.111, Florida Statutes, is amended to read:

718.111 The association.—

(13) FINANCIAL REPORTING.—Within 90 days after the end of
the fiscal year, or annually on a date provided in the bylaws,
the association shall prepare and complete, or contract for the
preparation and completion of, a financial report for the
preceding fiscal year. Within 21 days after the final financial
report is completed by the association or received from the
third party, but not later than 120 days after the end of the
fiscal year or other date as provided in the bylaws, the
association shall mail to each unit owner at the address last
furnished to the association by the unit owner, or hand deliver
to each unit owner, a copy of the financial report or a notice
that a copy of the financial report will be mailed or hand
delivered to the unit owner, without charge, upon receipt of a

written request from the unit owner. The division shall adopt

rules setting forth uniform accounting principles and standards
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to be used by all associations and addressing the financial

reporting requirements for multicondominium associations. The

rules must include, but

presenting a summary of

not be limited to, standards for

association reserves, including a good

faith estimate disclosing the annual amount of reserve funds

that would be necessary

for the association to fully fund

reserves for each reserve item based on the straight-line

accounting method. This

disclosure is not applicable to reserves

funded via the pooling method. In adopting such rules, the

division shall consider

the number of members and annual

revenues of an association. Financial reports shall be prepared

as follows:

(b)1. An association with total annual revenues of less

than $150,000 shall prepare a report of cash receipts and

expenditures.

i oo 4
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paragraph—{a

2.3= A report of cash receipts and disbursements must

disclose the amount of receipts by accounts and receipt

classifications and the

expense classifications,

amount of expenses by accounts and

including, but not limited to, the

following, as applicable: costs for security, professional and

management fees and expenses, taxes, costs for recreation

facilities, expenses for refuse collection and utility services,

expenses for lawn care,

repair, insurance costs,

costs for building maintenance and

administration and salary expenses, and

reserves accumulated and expended for capital expenditures,
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deferred maintenance, and any other category for which the

association maintains reserves.

Section 2. Paragraph
719.104, Florida Statutes,
719.104 Cooperatives;

(c) of subsection
is amended to re

access to units;

reports; assessments; purchase of leases.—
(4) FINANCIAL REPORT.—

(4) of section
ad:

records; financial

(c)l. An association with total annual revenues of less

than $150,000 shall prepare a report of cash receipts and

expenditures.
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2.3+ A report of cash receipts and expenditures must

disclose the amount of receipts by accounts and receipt

classifications and the amount of expenses by accounts and

expense classifications, including the following, as applicable:

costs for security, professional, and manag

ement fees and

expenses; taxes; costs for recreation facilities; expenses for

refuse collection and utility services; exp

costs for building maintenance and repair;

administration and salary expenses; and res

by the association.
Section 3. Paragraph

720.303, Florida Statutes,

(b) of subsection

is amended to re

enses for lawn care;
insurance costs;

erves, if maintained

(7) of section
ad:

720.303 Association powers and duties; meetings of board;
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official records; budgets; financial reporting; association
funds; recalls.—

(7) FINANCIAL REPORTING.—Within 90 days after the end of
the fiscal year, or annually on the date provided in the bylaws,
the association shall prepare and complete, or contract with a
third party for the preparation and completion of, a financial
report for the preceding fiscal year. Within 21 days after the
final financial report is completed by the association or
received from the third party, but not later than 120 days after
the end of the fiscal year or other date as provided in the
bylaws, the association shall, within the time limits set forth
in subsection (5), provide each member with a copy of the annual
financial report or a written notice that a copy of the
financial report is available upon request at no charge to the
member. Financial reports shall be prepared as follows:

(b)1. An association with total annual revenues of less

than $150,000 shall prepare a report of cash receipts and

expenditures.
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2.3+~ A report of cash receipts and disbursement must
disclose the amount of receipts by accounts and receipt
classifications and the amount of expenses by accounts and
expense classifications, including, but not limited to, the
following, as applicable: costs for security, professional, and

management fees and expenses; taxes; costs for recreation
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facilities; expenses for refuse collection and utility services;
expenses for lawn care; costs for building maintenance and
repair; insurance costs; administration and salary expenses; and
reserves if maintained by the association.

Section 4. This act shall take effect July 1, 2015.
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Summary:

SB 1528 creates a seven-member Commission on Federalism. The commission begins meeting
in January 2016 and is authorized to evaluate any federal action to determine if it violates the
principle of federalism. If the commission determines that a violation has occurred, specific
follow-up actions are authorized to gather additional information or communicate the
commission’s concerns. The commission is authorized to recommend to the Governor that he or
she call a special session of the Legislature to respond to the evaluated law.

The commission is required to maintain on the Legislature’s website each federal law evaluated,
any action taken, and any response received by a federal government entity. The commission is
required to electronically submit a report to the Governor and Legislature twice each year.

Present Situation:

In colonial America, the individual states existed separately and before the federal government
was formed. Through the United States Constitution the states delegated power to the federal
government while reserving power to themselves at the same time. The defining line between
state and federal power is the Tenth Amendment to the United States Constitution, which
provides:

The powers not delegated to the United States by the Constitution, nor prohibited
by it to the States, are reserved to the States respectively, or to the people.!

This division of authority between the federal and state governments is known as federalism.
Certain limited powers are entrusted solely to the Federal Government while other powers are
reserved to the states, and yet other powers may be exercised concurrently by the state and

1'U.S. Const. amend. X.
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federal governments.? The concept of dual sovereignty, or two governments existing within the
same territorial boundaries, has been the subject of much discussion, disagreement, and
litigation.

James Madison noted, in discussing the dual establishment of a federal government and state
governments, that a “double security arises to the rights of the people. The different governments
will control each other, at the same time that each will be controlled by itself.”*

Federalism, however, has often led to differing opinions as to whether one government is
encroaching upon the powers held by the other government. The U.S. Supreme Court has stated:

One fairly can dispute whether our federalist system has been quite as successful
in checking government abuse as Hamilton promised, but there is no doubt about
the design. If this “double security” is to be effective, there must be a proper
balance between the States and the Federal Government. These twin powers will
act as mutual restraints only if both are credible. In the tension between federal
and state power lies the promise of liberty.*

The state does not currently have a formal mechanism for measuring whether federal laws
encroach upon the state’s sovereign authority.

Effect of Proposed Changes:

This bill creates the Commission on Federalism to evaluate whether a federal law is properly
authorized under the United States Constitution or whether it violates the principle of federalism.

Meeting Requirements

The commission is required to hold its initial meeting in January 2016 and meet six times
annually unless additional meetings are approved by the President of the Senate and the Speaker
of the House of Representatives. Staff will be assigned by those leaders to assist the commission.

Membership

The seven members of the commission are:

e The President of the Senate or his or her designee, who will be the co-chair of the
commission;

e A Senate member appointed by the President of the Senate;

e The Speaker of the House of Representatives or his or her designee, who will also serve as
co-chair;

e Two members of the House of Representatives who will be appointed by the Speaker;

e The Minority Leader of the Senate or his or her designee; and

2 16A AM. JUR. 2D CONSTITUTIONAL LAW s. 214 (2015).

3 The Federalist No. 51, p. 57 B. F. Wright ed. 1961. In this paper, Madison wrote to the people of New York defending the
checks and balances system in the Constitution.
4 Gregory v. Ashcroft, 501 U.S. 452, 459 (1991).
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e The Minority Leader of the House of Representatives or his or her designee.

If a vacancy occurs, it shall be filled in the same manner as the original appointment. Members
are entitled to receive reimbursement for per diem and travel expenses as provided by statute.

Duties

If a majority of the commission agrees, it may evaluate a federal law. To facilitate its evaluation,
the commission is authorized to request pertinent information from a member of the Florida
Congressional Delegation. If a majority of the commission determines that a federal law, agency,
policy, mandate, or executive order is not authorized under the doctrine of federalism, a co-chair
may:

e Request information about the law or assistance from the Florida Congressional Delegation
in communicating with a federal government entity about the federal law;

e Give written notice of an evaluation of the law to the federal entity responsible for adopting
or administering the law and request that the government entity respond to the commission’s
evaluation by a specific date;

e Request a meeting, either in person or by electronic means, with the federal government
entity responsible or a member of Congress to discuss the evaluated law and a possible
remedy;

e Correspond with another state’s presiding legislative officers or with a government entity of
another state which has similar powers and duties of the commission and coordinate the
evaluation of and a response to the federal law.

If a majority of the commission agrees, it may recommend to the Governor that he or she call a
special session to respond to the evaluated law.

The commission is required to maintain on the Legislature’s website the following information:

e Each federal law evaluated by the commission;

e Any action taken by a co-chair upon the finding that a federal law, agency, policy, mandate,
or executive order is not an authorized federal action; and

e Any response to an evaluation received from a federal government entity, official, or
employee.

Evaluation

When evaluating a federal law, the commission must determine whether the law:

e Is authorized by any of the express enumerated powers contained in the United States
Constitution and amendments; or

e Violates the principle of federalism, based upon specified criteria.

Sources

When evaluating a federal law, the commission must rely on:

e The text of the United States Constitution and ratified amendments;

e The meaning of the text of the United States Constitution and amendments ratified at the
time of drafting and ratification; and
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e A primary source document directly relevant to the drafting, ratification, or initial
implementation of the United States Constitution and duly ratified amendments or a primary
source document created by a person who was directly involved in the drafting, adoption,
ratification, or initial implementation of the Constitution and duly ratified amendments.

The commission may rely on other relevant sources such as federal court decisions, but is not
bound by a federal court opinion.

Reporting Requirement

The commission must electronically submit a report to the Governor and the Legislature on or by
May 20 and October 20 of each year. The report must summarize any lawful action taken by the
commission and any action taken by or communication received from the following persons or
entities in response to an action by the commission:

e A member of the Florida Congressional Delegation;

e A congressional member from another state; or

e A federal government entity, official, or employee.

Effective Date

The bill takes effect on July 1, 2015.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

This bill does not appear to have an impact on cities or counties and as such, does not
appear to be a mandate for constitutional purposes.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

None.
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VI.

VII.

VIII.

C. Government Sector Impact:
None.
Technical Deficiencies:

There appears to be a drafting inconsistency in the scope of material that the commission may
review. In section (3), Duties, the commission is authorized in paragraph (3)(a) to evaluate “a
federal law” when agreed to by a majority of the commission. In paragraph (3)(c), however, a
reference is made to the commission finding that “a federal law, agency, policy, mandate, or
executive order” is not authorized. The scope of paragraph (3)(a) seems to be more restrictive in
what the commission may evaluate than what is listed in paragraph (3)(c).

Related Issues:

None.

Statutes Affected:

This bill creates section 11.9006, Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2015 SB 1528

By Senator Evers

2-00203-15 20151528

A bill to be entitled
An act relating to the Commission on Federalism;
creating s. 11.9006, F.S.; creating the Commission on
Federalism; providing for the membership, meetings,
and staff support of the commission; authorizing
members to be reimbursed for per diem and travel
expenses; providing duties of the commission;
providing criteria to evaluate a federal law;
specifying what sources the commission may rely on in
an evaluation of a federal law; requiring the
commission to submit biannual reports to the Governor
and the Legislature; providing report requirements;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 11.9006, Florida Statutes, is created to
read:
11.9006 Commission on Federalism.—

(1) CREATION.—The Commission on Federalism is created. The

commission shall hold its first meeting in January 2016, and

shall meet six times each calendar year unless additional

meetings are approved by the President of the Senate and the

Speaker of the House of Representatives. The President of the

Senate and the Speaker of the House of Representatives shall

assign staff to assist the commission.

(2) MEMBERSHIP.—

(a) The commission is composed of seven members, as

follows:
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1. The President of the Senate or his or her designee, who

shall serve as co-chair;

2. A mempber of the Senate appointed by the President of the

Senate;

3. The Speaker of the House of Representatives or his or

her designee, who shall serve as co-chair;

4. Two members of the House of Representatives appointed by

the Speaker of the House of Representatives;

5. The Minority Leader of the Senate or his or her

designee; and

6. The Minority Leader of the House of Representatives or

his or her designee.

(b) A vacancy on the commission shall be filled in the same

manner as the original appointment.

(c) Members of the commission are entitled to receive

reimpursement for per diem and travel expenses pursuant to s.
112.061.
(3) DUTIES.—

(a) The commission may evaluate a federal law when such

action is agreed to by a majority of the commission.

(b) The commission may request information regarding a

federal law from a member of Florida’s Congressional Delegation

to facilitate this evaluation.

(c) If a majority of the commission finds that a federal

law, agency, policy, mandate, or executive order is not

authorized by the powers delegated to the Federal Government or

any of its agencies under the United States Constitution or

violates the principle of federalism as described in subsection

(4), a co-chair of the commission may:
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1. Request information about the federal law or assistance

from a member of Florida’s Congressional Delegation in

communicating with a federal government entity regarding the

federal law;

2. Give written notice of an evaluation of the federal law

to the federal government entity responsible for adopting or

administering the evaluated law and request that the federal

government entity respond to the commission’s evaluation by a

specific date;

3. Request a meeting, conducted in person or by electronic

means, with the responsible federal government entity or any

member of Congress to discuss the evaluated law and any possible

remedy; oOr

4. Correspond with the presiding officers of the

legislative branch of another state or with a government entity

of another state which has powers and duties that are similar to

those of the commission to discuss and coordinate the evaluation

of and response to the federal law.

(d) If agreed upon by a majority vote, the commission may

recommend to the Governor that he or she call a special session

of the Legislature to respond to the evaluated law.

(e) The commission shall maintain the following information

on the website of the Florida Legislature:

1. Each federal law evaluated by the commission;

2. Any action taken by a co-chair of the commission under

paragraph (c); and

3. Any response to an evaluation received from a federal

government entity, official, or employee.

(4) EVALUATION.—The commission shall determine whether a
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federal law evaluated by the commission:

20151528

(a) Is authorized by any of the express enumerated powers

contained in the United States Constitution and duly ratified

amendments.

(b) Violates the principle of federalism by:

1. Affecting the distribution of power and responsibility

between the state and federal governments;

2. Limiting the policymaking discretion of the state;

3. Affecting a power or a right reserved to the state or

its residents by the Ninth Amendment or the Tenth Amendment to

the United States Constitution; and

4. Affecting the sovereignty rights and interests of the

state or a political subdivision to provide for the health,

safety, and welfare and to promote the prosperity of the

residents in the state or the political subdivision.

(5) (a) SOURCES.—In evaluating a federal law, the commission

shall rely on:
1. The text of the United States Constitution and duly

ratified amendments.

2. The meaning of the text of the United States

Constitution and duly ratified amendments at the time of

drafting and ratification.

3. A primary source document that is directly relevant to

the drafting, ratification, or initial implementation of the

United States Constitution and duly ratified amendments or

created by a person directly involved in the drafting, adoption,

ratification, or initial implementation of the United States

Constitution and duly ratified amendments.

(b) The commission may rely on other relevant sources,
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including federal court decisions. However, the commission’s

evaluation of a federal law is not bound by a holding by a

federal court.

(6) REPORT REQUIREMENT.—On or by May 20 and October 20 of

each year, the commission shall electronically submit a report

to the Governor and the Legislature which summarizes the

following:

(a) Action taken by the commission in accordance with this

section.

(b) Action taken by, or communication received from, the

following in response to a request, inquiry, or any other action

taken by the commission:

1. A member of Florida’s Congressional Delegation;

2. A mempber of Congress from another state; or

3. A federal government entity, official, or employee.
Section 2. This act shall take effect July 1, 2015.
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 912

INTRODUCER: Environmental Preservation and Conservation Committee and Senator Bean

SUBJECT: Recycled and Recovered Materials
DATE: April 6, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Gudeman Uchino EP Fav/CS
2. Procaccini Cibula JU Pre-meeting
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 912 provides relief from liability for a person that sells, transfers, or arranges for the
transfer of recycled and recovered materials to a facility owned or operated by another person for
the purpose of reclamation, recycling, manufacturing, or reuse of the materials. The bill defines
“recycled and recovered materials” and provides the applicable dates for a cause of action.

Il. Present Situation:

Section 403.727, F.S., provides the violations, defenses, penalties, and remedies for violations
under Part 1V of ch. 403, F.S. The law provides specific penalties for hazardous waste
generators, transporters, or facility owners or operators that do not comply with the law, operate
without a permit, do not comply with a valid permit, cause a hazard to occur or continue to
occur, or do not properly disclose the characteristics of the hazardous waste. The law specifies
that the owner or operator of a facility, a person who owned or operated a facility at the time a
hazardous substance was disposed of, the person who arranged for the transport or disposal of
the hazardous substance, and any person that accepts any hazardous substance for transport or
disposal is liable for the costs associated with the damage and remediation of the hazardous
substance as defined in the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980.1

1 Pub. L. No. 96-510, s. 94 stat. 2767 (1980).
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Section 403.727, F.S., provides defenses of liability for a person who may be in violation of the
law including an act of war, an act of government, an act of God, and an act or omission by a
third party. In addition, a generator or transporter of hazardous waste that complies the law and
contracts for the disposal of hazardous wastes with a licensed facility is relieved from liability
for the hazardous wastes upon receipt of the certificate of disposal. A generator of hazardous
waste that contracts for the transport of hazardous waste is relieved of liability to the extent that
the liability is covered by the insurance or bond of the transporter.

The Comprehensive Environmental Response, Compensation, and Liability Act

The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) was
enacted by Congress on December 11, 1980. The law provides broad federal authority to respond
to releases or threatened release of hazardous substances that may endanger public health or the
environment. CERCLA establishes prohibitions and requirements for closed and abandoned
hazardous waste sites, makes responsible persons liable for the release of hazardous waste, and
establishes a trust fund to provide for cleanup if a responsible party cannot be identified.?

The Superfund Recycling Equity Act of 1999 generally exempts generators and transporters of
recyclable materials from liability under CERCLA.3 The law reduces waste and promotes natural
resource conservation by promoting the reuse and recycling of scrap material.* However, the
transporter may be liable under CERCLA if the transporter fails to use reasonable care with the
management and handling of recycled and recovered material.> Whether a transporter uses
reasonable care is based upon the following criteria:

e The price paid in the recycling transaction;

e The ability of an individual to detect the nature of the consuming facility’s operations; and
e The history and current compliance of the facility with state, federal, or local environmental
laws and statues in the handling, processing, reclamation, or other management activity

associated with recyclable materials.®

Il. Effect of Proposed Changes:

The bill amends s. 403.727, F.S., to provide relief from liability to any person that sells,

transfers, or arranges for the transfer of recycled and recovered materials to a facility owned or
operated by another person for the purpose of reclamation, recycling, manufacturing, or reuse,
and the hazardous substance is released or threatened to be released from the receiving facility.

The relief from liability does not apply if the person fails to exercise reasonable care in managing
and handling the recycled and recovered material. It also does not apply if the arrangement for
the reclamation, recycling, manufacturing, or reuse of the material was not expected to be
legitimate based on the information available to the person at the time of the arrangement.

21d.

% Pub. L. 106-113, s. 127 stat. 9627 (1999).

4 Dept. of Energy, Office of Health Safety and Security, CERCLA, http://homer.ornl.gov/sesa/environment/policy/cercla.html
(last visited April. 3, 2015).

542 U.S.C. 5. 9627(c)

61d.
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VI.

The bill defines “recycled and recovered material” as scrap paper, scrap plastic, scrap glass,
scrap textiles, scrap rubber (other than whole tires), scrap metal, or spent lead-acid or
nickel-cadmium batteries, or other spent batteries. The bill specifies the term includes minor
amounts of material incident to or adhering to the scrap material as a result of its normal and
customary use before becoming scrap. The term does not include hazardous waste.

The bill specifies that the relief from liability applies to causes of action accruing on or after
July 1, 2015, and applies retroactively to causes of action accruing before July 1, 2015, for which
a lawsuit has not been filed.

The bill provides an effective date of July 1, 2015.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

There is an indeterminate positive fiscal impact to a person released from liability that
may have been liable for cleanup costs.

C. Government Sector Impact:

The state may incur the costs associated with the cost of cleanup if no viable responsible
party exists as a result of the release of liability.

Technical Deficiencies:

None.
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VII. Related Issues:

Part of the definition of “recycled and recovered materials” specifies it does not include
hazardous waste. According to the DEP, it is unclear what this phrase adds to the meaning of
recycled and recovered materials.’

The bill is similar in concept to the liability defense found in the Superfund Recycling Equity
Act. The federal law is more specific on how the liability defense can be claimed and when an
individual is excluded from relying on the defense. In order to qualify for the federal defense,
persons who arrange for recycling are required to demonstrate they took reasonable care to
determine the material was sent to a facility that was in compliance. The bill also requires
reasonable care in the handling and management of recycled and recovered materials but is not
as specific as federal law. It is not clear what a court may require to determine whether a person
has failed to exercise reasonable care with respect to the management and handling of the
recycled m8aterials, or whether the arrangement for recycling was not reasonably expected to be
legitimate.

VIII. Statutes Affected:
This bill substantially amends section 403.727, Florida Statutes.
IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Environmental Preservation and Conservation on March 31, 2015:
The CS provides clarity by removing the conflicting “notwithstanding clause.” It makes a
technical correction to change the term “solid waste” to “hazardous substances.”

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

" DEP, Senate Bill 914 Agency Analysis, 3 (Feb. 25, 2015) (on file with the Senate Committee on Environmental Preservation

and Conservation).
81d.
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By the Committee on Environmental Preservation and Conservation;
and Senator Bean

592-03277-15 2015912c1
A bill to be entitled

An act relating to recycled and recovered materials;
amending s. 403.727, F.S.; exempting a person who
sells, transfers, or arranges for the transfer of
recycled and recovered materials from liability for
hazardous substances released or threatened to be
released from the receiving facility or site under
certain circumstances; defining the term “recycled and
recovered materials”; providing retroactive
application under certain circumstances; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) of section 403.727, Florida
Statues, is amended, present subsection (8) of that section is
redesignated as subsection (9), and a new subsection (8) is
added to that section, to read:

403.727 Violations; defenses, penalties, and remedies.—

(4) In addition to any other liability under this chapter,
and subject only to the defenses set forth in subsections (5),
(6), arg (7), and (8):

(a) The owner and operator of a facility;

(b) Any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such hazardous
substance was disposed of;

(c) Any person who, by contract, agreement, or otherwise,
arranged for disposal or treatment, or arranged with a

transporter for transport for disposal or treatment, of
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hazardous substances owned or possessed by such person or by any
other party or entity at any facility owned or operated by
another party or entity and containing such hazardous
substances; and

(d) Any person who accepts or has accepted any hazardous
substances for transport to disposal or treatment facilities or

sites selected by such person,

is liable for all costs of removal or remedial action incurred
by the department under this section and damages for injury to,
destruction of, or loss of natural resources, including the
reasonable costs of assessing such injury, destruction, or loss
resulting from the release or threatened release of a hazardous
substance as defined in the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, Pub. L. No.
96-510.

(8) In order to promote the reuse and recycling of

recovered materials and to remove potential impediments to

recycling, a person who sells, transfers, or arranges for the

transfer of recycled and recovered materials to a facility owned

or operated by another person for the purpose of reclamation,

recycling, manufacturing, or reuse of such materials is relieved

from liability for hazardous substances released or threatened

to be released from the receiving facility. This relief from

liability does not apply if the person fails to exercise

reasonable care with respect to the management and handling of

the recycled and recovered materials, or if the arrangement for

reclamation, recycling, manufacturing, or reuse of such

materials was not reasonably expected to be legitimate based on
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information generally available to the person at the time of the

arrangement. For the purpose of this subsection, the term

“recycled and recovered materials” means scrap paper; scrap

plastic; scrap glass; scrap textiles; scrap rubber, other than

whole tires; scrap metal; or spent lead-acid or nickel-cadmium

batteries or other spent batteries. The term includes minor

amounts of material incident to or adhering to the scrap

material as a result of its normal and customary use before

becoming scrap. The term does not include hazardous waste. This

subsection applies to causes of action accruing on or after July

1, 2015, and applies retroactively to causes of action accruing

before July 1, 2015, for which a lawsuit has not been filed.
Section 2. This act shall take effect July 1, 2015.
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The Florida Senate
Committee Agenda Request

To: Senator Miguel Diaz de la Portilla, Chair
Committee on Judiciary

Subject: Committee Agenda Request

Date: March 31, 2015

I respectfully request that Senate Bill #912, relating to Recycled and Recovered Materials, be
placed on the:

[] committee agenda at your earliest possible convenience.

X next committee agenda.

(i gron D9 g

Senator Aaron Bean
Florida Senate, District 4

File signed original with committee office $-020 (03/2004)
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Judiciary

BILL: CS/SB 1172

INTRODUCER:  Regulated Industries Committee and Senator Latvala

SUBJECT: Termination of a Condominium Association
DATE: April 6, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Oxamendi Imhof RI Fav/CS
2. Caldwell Cibula JU Pre-meeting
3. FP

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1172 revises the requirements for the optional termination of condominiums.

Current law permits a condominium to be terminated at any time if a plan of termination is
approved by 80 percent of the condominium's total voting interests and no more than 10 percent
of the total voting interests reject the termination. The bill provides that, if more than 10 percent
of the voting interests of a condominium reject a plan of termination, another termination may
not be considered for 18 months.

The bill prohibits condominiums that have been created pursuant to the condominium conversion
procedures in Part VI of ch. 718, F.S., from undertaking an optional plan of termination until 7
years after the conversion.

The bill provides the following conditions and limitations for the termination of a condominium

if at the time the plan of termination is recorded at least 80 percent of the total voting interests

are owned by a bulk owner which would be considered an insider under s. 726.102, F.S., and no

sale of the terminated condominium property to an unrelated third party is contemplated:

e Unit owners must be allowed to retain possession of units and lease their former units;

e Any unit owner whose unit was granted homestead exemption must be paid a relocation
payment equal to 1 percent of the termination proceeds allocated to the unit;

e Unit owners other than the developer must be paid at least 100 percent of the fair market
value of their units as determined by one or more independent appraisers;
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e Dissenting or objecting owners must be paid 110 percent of the purchase price, or 110
percent of fair market value, whichever is greater; and
e The outstanding first mortgages of all third-party unit owners must be satisfied in full.

The bill provides timeframes for objections to the plan of termination, including plans approved
at a meeting and plans approved by a written consent or joinder.

The bill permits unit owners to contest a plan of termination by petitioning the Division of
Florida Condominiums, Timeshares, and Mobile Homes for mandatory nonbinding arbitration. It
deletes the unit owners’ right to contest the plan of termination in a court by initiating a summary
procedure pursuant to s. 51.011, F.S. It provides that unit owners may contest the fairness and
reasonableness of the apportionment of the proceeds from the sale, that the first mortgages of
unit owners will not be fully satisfied, or that the required vote was not obtained.

The bill provides an effective date of July 1, 2015.
Present Situation:
Condominium

A condominium is a “form of ownership of real property created pursuant to [ch. 718, F.S.,]
which is comprised entirely of units that may be owned by one or more persons, and in which
there is, appurtenant to each unit, an undivided share in common elements.”* A condominium is
created by recording a declaration of condominium in the public records of the county where the
condominium is located.? A declaration is like a constitution in that it:

Strictly governs the relationships among condominium unit owners and the
condominium association. Under the declaration, the Board of the condominium
association has broad authority to enact rules for the benefit of the community.®

A declaration “may include covenants and restrictions concerning the use, occupancy, and
transfer of the units permitted by law with reference to real property.”* A declaration of
condominium may be amended as provided in the declaration.® If the declaration does not
provide a method for amendment, it may generally be amended as to any matter by a vote of not
less than the owners of two-thirds of the units.® Condominiums are administered by a board of
directors referred to as a “board of administration.”’

Section 718.103(3), F.S., defines the term “association property” to mean:

! Section 718.103(11), F.S.

2 Section 718.104(2), F.S.

3 Neuman v. Grandview at Emerald Hills, 861 So. 2d 494, 496-97 (Fla. 4th DCA 2003) (internal citations omitted).

4 Section 718.104(5), F.S.

5 See s. 718.110(1)(a), F.S.

6 Section 718.110(1)(a), F.S. But see, s. 718.110(4) and (8), F.S., which provides exceptions to the subject matter and
procedure for amendments to a declaration of condominium.

7 Section 718.103(4), F.S.
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that property, real and personal, which is owned or leased by, or is dedicated by a
recorded plat to, the association for the use and benefit of its members.

Section 718.103(8), F.S., defines the term “common elements” to mean the portions of the
condominium property not included in the units.

Section 718.103(13), F.S., defines the term “condominium property” to mean:

the lands, leaseholds, and personal property that are subjected to condominium
ownership, whether or not contiguous, and all improvements thereon and all
easements and rights appurtenant thereto intended for use in connection with the
condominium.

Section 718.103(16), F.S., defines a developer as one “who creates a condominium or offers
condominium [units] for sale or lease in the ordinary course of business . . . .” There are two
classes of developers: those who create the condominium by executing and recording the
condominium documents and those who offer condominium units for sale or lease in the
ordinary course of business.

Section 718.103(10), F.S., defines “voting interests” to mean:

the voting rights distributed to the association members pursuant to

s. 718.104(4)(j).8 In a multicondominium association, the voting interests of
the association are the voting rights distributed to the unit owners in all
condominiums operated by the association. On matters related to a specific
condominium in a multicondominium association, the voting interests of the
condominium are the voting rights distributed to the unit owners in that
condominium.

Community Associations — Penalties and Suspension of Voting Right

Condominium associations may levy fines against members of the association who violate the
association's rules or other governing documents.® After consideration by a committee of other
members who are not board members or persons residing in the board member’s household, the
association may issue a fine that may not exceed $100 per violation, or $1000 in the aggregate. If
a member is more than 90 days delinquent on a monetary obligation, which may include a fine,
unpaid assessments, or other monetary obligation, the association may suspend the unit owner’s
right to use common elements, facilities, or areas and may also suspend his or her voting rights.°

8 Section 718.104(4)(j), F.S., requires the declaration of condominium to include unit owners’ membership and voting rights
in the association.

9 Section 718.303(3), F.S.

01d.
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Termination of a Condominium

Termination Because of Economic Waste or Impossibility

Section 718.117, F.S., provides for the termination of condominiums when the continued
operation of the condominium would constitute economic waste or would be impossible to
operate or reconstruct a condominium. To terminate the condominium, the required vote is the
lesser of the lowest percentage of voting interests needed to amend the declaration or as
otherwise provided in the declaration for termination of the condominium.* The criteria for
economic waste or impossibility are:

e The total estimated cost of repairs necessary to restore the improvements to their former
condition or bring them into compliance with applicable laws or regulations exceeds the
combined fair market value of all units in the condominium after completion of the repairs;
or

e It becomes impossible to operate or reconstruct a condominium in its prior physical
configuration because of land-use laws or regulations.

If 75 percent or more of the condominium units are timeshare units, the condominium may be
terminated by a plan of termination that is approved by 80 percent of the total voting interests of
the association and the holders of 80 percent of the original principal amount of outstanding
recorded mortgage liens of timeshare estates in the condominium, unless the declaration provides
for a lower voting percentage.!?

Optional Termination

Section 718.117(3), F.S., provides an optional termination procedure with a lower vote threshold.
Regardless of whether continued operation would constitute economic waste or would be
impossible, the condominium may be terminated if approved by at least 80 percent of the total
voting interests of the condominium, provided that not more than 10 percent of the total voting
interests of the condominium have rejected the plan of termination by negative vote or by
providing written objections thereto.

Exemption

Section 718.117(4), F.S., provides that a plan of termination is not an amendment subject to

s. 718.110(4), F.S., which relates to amendments that may change the configuration or size of
any unit in any material fashion, materially alter or modify the appurtenances to the unit, or
change the proportion or percentage by which the unit owner shares the common expenses of the
condominium and owns the common surplus of the condominium.

Plan of Termination

Section 718.117(9), F.S., provides the plan for termination must be a written document executed
by unit owners having the requisite percentage of voting interests to approve the plan and by the
termination trustee. The plan may provide that each unit owner retains the exclusive right of
possession to the portion of the real estate that formerly constituted the unit, in which case the

11 Section 718.117(2)(a), F.S.
12 Section 718.117(2)(b), F.S.
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plan must specify the conditions of possession.*® In the case of a conditional termination, the
plan must specify the conditions for termination. A conditional plan will not vest title in the
termination trustee until the plan and a certificate executed by the association with the formalities
of a deed have been recorded that confirm the conditions in the conditional plan have been
satisfied or waived by the requisite percentage of the voting interests.** The provisions required
in the plan of termination are provided in ss. 718.117(10) and (11), F.S.

The plan of termination must be recorded before it can take effect and is effective only when
recorded or at a later date specified in the plan.

A plan of termination that fails to receive the required approval cannot be recorded and a new
attempt to terminate the condominium may not be proposed at a meeting or by solicitation for
joinder and consent for 180 days after the date that the failed plan of termination was first given
to all unit owners.

Allocation of Proceeds of Sale of Condominium Property

Section 718.117(12), F.S, provides for the distribution of the proceeds of sale. Unless the
declaration expressly provides for the allocation of the proceeds of sale of condominium
property, the plan must first apportion the proceeds between the aggregate value of all units and
the value of the common elements, based on their respective fair-market values immediately
before the termination. The market values are to be determined by one or more independent
appraisers selected by the association or termination trustee. The value of the common elements
is to be paid to the owners according to their proportionate share in the common elements.

Right to Contest

Section 718.117(16), F.S., provides that a unit owner or lienor may contest a plan of termination
by initiating a summary procedure pursuant to s. 51.011, F.S.,* within 90 days after the date the
plan is recorded. If not contested within 90 days, a unit owner or lienor is barred from asserting
or prosecuting a claim against the association, the termination trustee, any unit owner, or any
successor in interest to the condominium property.

The person contesting the plan has the burden of pleading and proving that the apportionment of
the proceeds from the sale among the unit owners was not fair and reasonable. The
apportionment of sale proceeds is presumed fair and reasonable if it was determined pursuant to
the methods prescribed in's. 718.117(12), F.S. The court is required to determine the rights and
interests of the parties and order the plan of termination to be implemented if it is fair and
reasonable. If the court determines that the plan of termination is not fair and reasonable, it may

13 Section 718.117(11)(a), F.S.

14 Section 718.117(11)(b), F.S.

15 Section 51.011, F.S., specifies a summary procedure for actions that specifically provide for this procedure by statute or
rule. Under the summary procedure, all defenses of law or fact are required to be contained in the defendant's answer which
must be filed within 5 days after service of process of the plaintiff’s complaint. If the answer incorporates a counterclaim, the
plaintiff must include all defenses of law or fact in his or her answer to the counterclaim and serve it within 5 days after
service of the counterclaim. (Fla. R. Civ. Pro. 1.140, requires an answer, including any counterclaims, within 20 days after
service of the complaint.) No other pleadings are permitted, and all defensive motions, including motions to quash, are heard
by the court prior to trial. Postponements are not permitted for discovery, and the procedure also provides for an immediate
trial, if requested.
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void the plan or may modify the plan to apportion the proceeds in a fair and reasonable manner.
The prevailing party is entitled to recover reasonable attorney fees and costs.

Distressed Condominium Relief Act

The “Distressed Condominium Relief Act”*® in Part VII of ch. 718, F.S., defines the extent to
which successors to the developer, including the construction lender after a foreclosure and other
bulk buyers and bulk assignees of condominium units, may be responsible for implied
warranties. Enacted in 2010, the act was intended to relieve developers, lenders, unit owners,
and condominium associations from specified provisions of ch. 718, F.S., including warranty
provisions, in order to enable economic opportunities for successor purchasers of distressed
condominiums.8

Section 718.703(1), F.S., defines the term “bulk assignee” to mean a person who acquires more
than seven condominium parcels in a single condominium as provided in s. 718.707, F.S., and
receives an assignment of some or substantially all of the rights of the developer as an exhibit in
the deed, as a separate instrument recorded in the public records in the county where the
condominium is located, or pursuant to a final judgment or certificate of title at a foreclosure
sale.

Section 718.703(2), E.S., defines the term “bulk buyer” as a person who acquires more than
seven condominium parcels in a single condominium but who does not receive an assignment of
developer rights other than the rights specified in this section.

Section 718.704(1), F.S., provides that a bulk assignee assumes all the duties and responsibilities
of the developer, and specifies obligations for which the bulk assignee is not liable.

Section 718.707, F.S., specifies a time limit for classification as a bulk assignee or bulk buyer. A
person acquiring condominium parcels may not be classified as a bulk assignee or a bulk buyer
unless the parcels are acquired prior to July 1, 2016. The date of acquisition is based on the date
that the deed or other instrument of conveyance is recorded.

Division of Florida Condominiums, Timeshares, and Mobile Homes

Condominiums and cooperatives are regulated by the Division of Florida Condominiums,
Timeshares, and Mobile Homes (division) in accordance with ch. 718, F.S., and ch. 719, F.S.
The division is afforded complete jurisdiction to investigate complaints and enforce compliance
with ch. 718, F.S., and ch. 719, F.S., with respect to associations that are still under developer
control.?® The division also has the authority to investigate complaints against developers
involving improper turnover or failure to turnover control to the association, pursuant to

ss. 718.301 and 719.301, F.S., respectively.?’ After control of the condominium or cooperative is
transferred from the developer to the unit owners, the division’s jurisdiction is limited to

16 Sections 718.701 — 718.708, F.S.

17 Chapter 2010-174, L.O.F.

18 See 5. 718.702, F.S.

19 Section 718.501(1), F.S., s. 719.501(1), F.S.

21d.
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investigating complaints related to financial issues, elections, and unit owner access to
association records.?

As part of the division’s authority to investigate complaints, ss. 718.501(1) and 719.501(1), F.S.,
authorize the division to subpoena witnesses, take sworn statements from witnesses, issue cease
and desist orders, and impose civil penalties (fines) against developers and associations.

Il. Effect of Proposed Changes:

The bill amends s. 718.117, F.S., to revise the requirements for the optional termination of
condominiums.

Optional Termination

The bill amends s. 718.117(3)(a), F.S., to provide that, in a vote on a plan of termination, the
total voting interests of the condominium include all voting interests?? for the purpose of
considering a plan of termination, and a voting interest of the condominium may not be
suspended during the consideration of a plan of termination.

It provides that if more than 10 percent of the total voting interests of the condominium reject a
plan of termination, another optional plan of termination may not be considered for 18 months
after the date of rejection.

The bill deletes the provision in s. 718.117(3)(c), F.S., that optional termination provisions do
not apply to condominiums in which 75 percent or more of the units are timeshare units.

Optional Terminations Following a Condominium Conversion

Section 718.117(3)(c), F.S., is created to prohibit a condominium that has been created pursuant
to the condominium conversion procedures in Part VI of ch. 718, F.S.,%® (conversion
condominium) from undertaking an optional plan of termination until 7 years after the
conversion.

Optional Terminations and Bulk Owners

Section 718.117(3)(d), F.S., is created and defines the term “bulk owner” to mean the single
owner of such voting interests or an owner with a related entity or entities that would be
considered insiders, as defined in s. 726.102, F.S.%

2d.

22 pyrsuant to s. 718.103(10), F.S., voting rights are those rights distributed to the unit owners in that condominium under the
declaration of condominium.

2 part VI of ch. 718, F.S., provides the process for converting real property into the condominium form of ownership.

24 Section 726.102, F.S., defines an “Insider” to include: “(a) If the debtor is an individual: 1. A relative of the debtor or of
a general partner of the debtor; 2. A partnership in which the debtor is a general partner; 3. A general partner in a partnership
described [above]. A corporation of which the debtor is a director, officer, or person in control; (b) If the debtor is a
corporation: 1. A director of the debtor; 2. An officer of the debtor; 3. A person in control of the debtor; 4. A partnership in
which the debtor is a general partner; 5. A general partner in a partnership described [above]. A relative of a general partner,
director, officer, or person in control of the debtor. (c) If the debtor is a partnership: 1. A general partner in the debtor; 2. A
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Sections 718.117(3)(d)1. — 5., F.S., are created to provide the conditions and limitation in a plan
of termination of a condominium if at least 80 percent of the total voting interests at the time of
recording the plan of termination are owned by a bulk owner. The conditions and limitations
include the former unit owner’s right to:

e Possess and lease the former unit;

e Relocation payments for homestead property;

e Compensation at fair market value as determined by an independent appraiser; and

e Mandated disclosures in the plan of termination.

Right of Possession and Lease Former Unit

Section 718.117(3)(d)1., F.S., provides procedures that permit a unit owner to maintain
possession of his or her unit after a plan of termination has been approved. After the termination,
if the units are offered for lease, each unit owner may lease his or her former unit and remain in
possession of the unit for 12 months after the termination. The unit owner must make a written
request to the termination trustee to rent the former unit. Any unit owner who fails to make a
written request and sign a lease within 90 days after the approved plan of termination is recorded
waives his or her right to retain possession of the unit. The unit owner must also sign the lease
within 15 days after being presented with the lease or he or she also waives his or her right to
retain possession of the unit, unless otherwise provided in the plan of termination.

Relocation Payments for Homestead Property

Section 718.117(3)(d)2., F.S., provides that any former unit owner whose unit was granted
homestead exemption as of the date of the recording of the plan of termination must be paid a
relocation payment equal to 1 percent of the termination proceeds allocated to the owner's former
unit. The relocation payment must be paid by the single entity or related entities owning at least
80 percent of the voting interests. The relocation payment is in addition to any termination
proceeds and must be paid within 10 days after the unit owner vacates the unit.

It is not clear whether this provision applies if the unit owners retains possession after
termination as provided in s. 718.117(3)(b)1., F.S., in which case the relocation payments would
be due within 10 days after the end of the unit owners post-termination lease.

Compensation

Section 718.117(3)(d)3., F.S., requires that all unit owners other than the bulk owner must be
compensated with at least 100 percent of the fair market value of their units.

The allocation of the proceeds of the sale of condominium property to dissenting or objecting
owners must be at 110 percent of the original purchase price, or at 110 percent of fair market
value, whichever is greater. The fair market value must be determined by an independent
appraiser. The independent appraiser must be selected by the termination trustee as of a date that
is no earlier than 90 days before the date that the plan of termination is recorded.

relative of a general partner in, a general partner of, or a person in control of the debtor; 3. Another partnership in which the
debtor is a general partner; 4. A general partner in a partnership described [above]. A person in control of the debtor. (d) An
affiliate, or an insider of an affiliate as if the affiliate were the debtor. (¢) A managing agent of the debtor.”
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The bill defines the term “fair market value” to mean the price of a unit that a seller is willing to
accept and a buyer is willing to pay on the open market in an arms-length transaction based on
similar units sold in other condominiums, including units sold in bulk purchases but excluding
units sold at wholesale or distressed prices.

Section 718.117(3)(d)4., F.S., provides that a plan of termination is not effective unless the
outstanding first mortgages of all unit owners other than the bulk owner are satisfied in full
before, or simultaneously with, the termination.

Mandated Disclosures in the Plan of Termination

The bill creates s. 718.117(3)(d)5., F.S., to require, before the plan of termination is presented to

the unit owners, a written and sworn statement that includes the following disclosures:

e The identity of the person or entity that owns 50 percent or more of the units and if an
artificial entity owns such units, the name of the natural person who manages or controls the
entity;

e The identity of the person or entity that owns or controls, directly or indirectly, 20 percent or
more of the bulk owners and if an artificial entity constitutes a bulk owner, the name of the
natural person who manages or controls the entity;

e The units acquired by any bulk owner, the date of their acquisition, and the total amount of
compensation paid to each prior unit owner by the bulk owner, regardless of whether
attributed to the purchase price of the unit; and

e The relationship of any board member to the bulk owner or any person or entity affiliated
with the bulk owner whose identity must be disclosed.

Exemption

Section 718.117(4), F.S., is amended to provide that an amendment to a declaration to conform
the declaration to s. 718.117, F.S., is not an amendment subject to the notice and vote
requirements in s. 718.110(4), F.S., and may be approved by the lesser of 80 percent of the
voting interests or the percentage of the voting interests required to amend the declaration.

Plan of Termination

The bill amends s. 718.117(9), F.S., which provides the process for a unit owner to reject or
object to a plan of termination.

If the vote on the plan of termination is at a meeting of the unit owners, a vote to reject the plan
must be made in person or by proxy, or by delivering a written rejection to the association before
or at the meeting.

If the plan of termination is approved by written consent or joinder without a meeting of the unit
owners, an objection to the plan must be made by written objection within 20 days after the date
the association notifies the non-consenting owners that the plan of termination was approved by
written action in lieu of a unit owner meeting.
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The bill amends s. 718.117(11), F.S., to provide that, unless the plan of termination expressly
authorizes a unit owner or other person to retain the exclusive right to possess the unit or to use
the common elements of the condominium after termination, all such rights in the unit or
common elements automatically terminate on the effective date of termination. All leases,
occupancy agreements, subleases, licenses, or other agreements for the use or occupancy of any
unit or common elements of the condominium automatically terminate on the effective date of
termination unless the plan expressly provides otherwise. The plan must specify the terms and
conditions of occupancy if the plan expressly authorizes a unit owner or other person to retain
exclusive right of possession after termination.

The bill deletes the provision that, in a partial termination, title to the surviving units and
common elements that remain part of the condominium property and vested in the ownership
shown in the public records and do not vest in the termination trustee.

The bill creates s. 718.117(11)(c), F.S., to permit a plan of termination to be withdrawn or
amended by the same percentage required for approval.

The bill creates s. 718.117(11)(d), F.S., to permit a termination trustee to correct a scrivener’s
error in the plan of termination, and to require that the amended plan be executed in the same
manner as a deed.

Allocation of Proceeds of Sale

The bill amends s. 718.117(12)(a), F.S., to provide that the plan of termination may require
separate valuations for the common elements. It deletes the requirement that the declaration
expressly provide for the allocation of the proceeds of sale of condominium property and
apportion the proceeds between the aggregate value of all units and the value of the common
elements, based on their respective fair market values immediately before the termination by an
independent appraiser. The bill provides that if the common elements are not separated, it is
presumed that the common elements have no independent value and are included in the valuation
of the unit.

The bill amends s. 718.117(12)(d), F.S., to require the lienholder of a unit to provide the
termination trustee, within 30 days of the trustee’s written request, with a statement confirming
the outstanding obligations of the unit owner secured by the lien.

The bill amends s. 718.117(12)(e), F.S., to permit the termination trustee to setoff against, and

reduce the share of, termination proceeds allocated to a unit by the following amounts, which

may include attorney fees and costs:

e Unpaid assessments, taxes, late fees, interest, fines, charges, and other amounts owed for the
unit;

e Costs of clearing title to the unit;

e Costs of removing persons from the unit;

e Costs related to breaches of the plan of termination by the owner and others related to the
owner;

e Costs related to the removal of personal property; and
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e Costs related to the appointment of a receiver or attorney ad litem acting for the unit owner if
the unit owner cannot be located.

Right to Contest a Plan of Termination

Section 718.117(16), F.S., permit unit owners contest a plan of termination by petitioning the
division for mandatory nonbinding arbitration pursuant s. 718.1255, F.S., which provides for the
mediation and arbitration of disputes between the condominium association and unit owners.

The bill deletes the option for unit owners to contest the termination by initiating a summary
procedure pursuant to s. 51.011, F.S.

The bill provides that a unit owner or lienor's right to contest a plan of termination is limited to
contesting only the fairness and reasonableness of the apportionment of the proceeds from the
sale, that the first mortgages of all unit owners have not or will not be fully satisfied at the time
of termination, or that the required vote to approve the plan was not obtained. The contesting
party bears the burden of proof.

Current law permits the court in a summary procedure to apportion the proceeds if it determines
that the plan of termination is not fair and reasonable. The bill permits the arbitrator to void a
plan of termination if it is determined that the plan was not properly approved. Any challenge to
a plan, other than a challenge that the required vote was not obtained, does not affect title to the
property or the vesting of the condominium property in the trustee. Challenges to the plan are
limited to claims against the proceeds of the plan.

The bill amends s. 718.1255(1)(a), F.S., to include a plan of termination under s. 718.117, F.S.,
within the types of disputes that the division may arbitrate.

Effective Date

The bill provides an effective date of July 1, 2015.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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D. Other Constitutional Issues:

Condominium declarations are contracts. If this bill has the effect of re-writing
previously recorded declarations that have termination provisions or that implement the
protections provided by s. 718.110(4), F.S., the bill may be an unconstitutional
impairment of obligation of contract, under s. 10, Art. I, Fla. Const., which provides in
relevant part, “No . . . law impairing the obligation of contracts shall be passed.” This
provision empowers the courts to strike laws that retroactively burden or alter contractual
relations. Article I, s. 10 of the United States Constitution provides in relevant part that
“No state shall . . . pass any . . . law impairing the obligation of contracts.”

In Pomponio v. Claridge of Pompano Condominium, Inc., 378 So. 2d 774, 776 (Fla.
1979), the court stated that some degree of flexibility has developed over the last century
in interpreting the contract clause in order to ameliorate the harshness of the original rigid
application used by the United States Supreme Court. The court set forth several factors
in balancing whether the state law has in fact operated as a substantial impairment of a
contractual relationship. The severity of the impairment measures the height of the hurdle
the state legislation must clear. The court stated that if there is minimal alteration of
contractual obligations the inquiry can end at its first stage. Severe impairment can push
the inquiry to a careful examination of the nature and purpose of the state legislation. The
factors to be considered are:

e Whether the law was enacted to deal with a broad, generalized economic or social
problem;

e Whether the law operates in an area that was already subject to state regulation at the
time the contract was entered into; and

e Whether the effect on the contractual relationships is temporary or whether it is
severe, permanent, immediate, and retroactive.?

The court in United States Fidelity & Guaranty Co. v. Department of Insurance, 453 So.
2d 1355 (Fla. 1984), also adopted the method used in Pomponio. The court stated that the
method required a balancing of a person’s interest not to have his contracts impaired with
the state’s interest in exercising its legitimate police power.

Adopting the method of analysis used by the U.S. Supreme Court, the court outlined the
main factors to be considered in applying this balancing test.

e The threshold inquiry is “whether the state law has, in fact, operated as a substantial
impairment of a contractual relationship.”?® The severity of the impairment increases
the level of scrutiny.

e In determining the extent of the impairment, the court considered whether the
industry the complaining party entered has been regulated in the past. This is a
consideration because if the party was already subject to regulation at the time the

% Pomponio, 378 So. 2d at 779.
26 United States Fidelity & Guaranty Co., 453 So. 2d at 1360 (quoting Allied Structural Steel Co., v. Spannaus, 438 U.S. 234,
244 (1978)).
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contract was entered, then it is understood that it would be subject to further
legislation upon the same topic.?’

e |f the state regulation constitutes a substantial impairment, the state needs a
significant and legitimate public purpose behind the regulation.?®

e Once the legitimate public purpose is identified, the next inquiry is whether the
adjustment of the rights and responsibilities of the contracting parties are appropriate
to the public purpose justifying the legislation.?®

The bill addresses termination of a condominium and is therefore permanent and
retroactive in nature because it could change a plan of termination originally entered into
in the declaration. Thus, as to the threshold inquiry, at least on an as-applied-basis, the
bill might operate as a substantial impairment of a contractual relationship. However, the
bill does so by providing an equitable method of termination following a natural disaster
or in other circumstances that fully values the interests of each unit, as well as the
common elements. The bill also eliminates the ability of an owner or a small minority of
owners from extracting an excessive portion of the termination proceeds at the expense of
the other unit owners in the community.

Condominiums were created by statute and therefore the law operates in an area that is
already subject to extensive regulation.

The legislative purpose of the statute seems to indicate that the law was enacted to deal
with broad economic problems by stating that the Legislature finds that it is contrary to
the public policy of the state to require the continued operation of a condominium when
to do so would constitute economic waste or when the ability to do so is made impossible
by law or regulation.

The last inquiry, whether the adjustment of the rights and responsibilities of the
contracting parties are appropriate to the public purpose justifying the legislation, could
to be true for the “economic waste or impossibility” method of approving a plan of
termination. Where there are situations involving economic waste or impossibility, the
adjustments of the rights of condominium owners concerning approval of termination of
the condominium form of ownership may seem as reasonable and of a character
appropriate to the Legislature’s findings for this legislation. The other methods for
approving a plan of termination may be considered unreasonable because in some
circumstances they could be used for any reason to override the provisions of the
declaration. Nevertheless, the adjustment of the rights and responsibilities of the
contracting parties may be reasonable and appropriate because these other methods
address deficiencies in the current law. As previously discussed, the current law,

s. 718.117(7), F.S., places unit holders in the position of not being able to receive the
market value of their investments and allowing one or more owners to withhold approval

271d. (citing Allied Structural Steel Co., 438 U.S. at 242, n 13).

21d.
21d.
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V.

VI.

VII.

VIII.

for the sale of the property*° (after termination of the condominium) to obtain a
disproportionate share of the proceeds.

Fiscal Impact Statement:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

Section 718.117(3)(d)2., F.S., entitles any former unit owner whose unit was granted
homestead exemption as of the date of the recording of the plan of termination to be paid
a relocation payment equal to 1 percent of the termination proceeds allocated to the
owner's former unit. Section 718.117(3)(d)3., F.S., requires that all unit owners who are
not a bulk owner must be compensated at least 100 percent of the fair market value of
their units. The allocation of the proceeds of the sale of condominium property to
dissenting or objecting owners must be 110 percent of the purchase price, or 110 percent
of fair market value, whichever is greater.

C. Government Sector Impact:

None.

Technical Deficiencies:

On lines 345 through 348, the sentence should read:

If the arbitrator determines that the plan was not properly approved, or that the
procedures to adopt the plan were not properly followed, he or she may void the plan or
grant other relief he or she deems just and proper.

Related Issues:

Statutes Affected:

This bill substantially amends sections 718.117 and 718.11255 of the Florida Statutes.

30 After termination of the condominium form of ownership, the current law, s. 718.117(7), F.S., provides that the property is
owned by the unit owners in the same shares as each owner previously owned in the common elements, which is typically
based on the square footage of the unit, not the market value. Because all of the property is owned as tenants in common after
the termination of the condominium form of ownership, one or more owners could withhold approval for the sale of the
property to extract a disproportionate share of the proceeds.
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IX.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Regulated Industries on March 24, 2015:
The committee substitute (CS):

Revises the title of the bill from an “act relating to condominiums” to an “act relating
to termination of a condominium association;”

Amend s. 718.117(3), F.S., to provide that, if more than 10 percent of the voting
interests of a condominium to reject a plan of termination, another termination may
not be considered for 18 months instead of 36 months in the bill;

Deletes the provision in s. 718.117(3)(c), F.S., that optional termination provisions do
not apply to condominiums in which 75 percent or more of the units are timeshare
units;

Creates s. 718.117(3)(d), F.S., to define the term bulk owner;

Amends s. 718.117(3)(d), F.S., to provide conditions for the termination of a
condominium if at least 80 percent of the total voting interests at the time of
recording the plan of termination are owned by a bulk owner. It does not limit the
condition to when at least 80 percent of the voting interests are owned by bulk buyer
or assignee or a related entity which would be considered an insider under and no sale
of the terminated condominium property to an unrelated third party is contemplated,
Amends s. 718.117(3)(d)3., F.S., to require that all unit owners other than the bulk
owner must be compensated at least 100 percent of the fair market value of their
units. It deletes the reference to third-party unit owners;

Amends s. 718.117(3)(d)3., F.S., to require that the fair market value must be
determined by an independent appraiser, selected by the termination trustee, as of a
date that is no earlier than 90 days before the date that the plan of termination is
recorded;

Creates s. 718.117(3)(d)5., F.S., to require a written and sworn statement of
disclosures before the plan of termination is presented to the unit owners;

Amends s. 718.117(9), F.S., and does not amend s. 718.117(3), F.S., to provide the
process for a unit owner to reject or object to a plan of terminations;

Amends s. 718.117(11), F.S., to provide for the termination of possession rights by
the former unit owner, including occupancy agreements, subleases, licenses, or other
agreements, after the approval of a plan of termination, unless expressly authorized in
the plan of termination. It also deletes the provision that, in a partial termination, title
to the surviving units and common elements that remain part of the condominium
property and vested in the ownership shown in the public records and do not vest in
the termination trustees;

Creates s. 718.117(11)(c), F.S., to permit a plan of termination to be withdrawn or
amended by the same percentage required for approval;

Creates s. 718.117(11)(c), F.S., to permit a termination trustee to correct a scrivener’s
error in the plan of termination, and to require that the amended plan must be
executed in the same manner as a deed;

Amends s. 718.117(12), F.S., to provide that the plan of termination may require
separate valuations for the common elements. It deletes the requirement that the
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declaration must expressly provide for the allocation of the proceeds of sale of
condominium property and apportion the proceeds between the aggregate value of all
units and the value of the common elements, based on their respective fair market
values immediately before the termination by an independent appraiser;

Amends s. 718.117(12)(d), F.S., to require the lienholder of a unit to provide the
termination trustee, within 30 days of the trustee’s written request, with a statement
confirming the outstanding obligations of the unit owner secured by the lien;
Amends s. 718.117(12)(e), F.S., to permit the termination trustee to setoff against and
reduce the share of, termination proceeds allocated to a unit by the amounts provided,
which may include attorney fees and costs;

Amends s. 718.117(16), F.S., to permit unit owners to contest a plan of termination
by petitioning the division for mandatory nonbinding arbitration pursuant

S. 718.1255, F.S. It deletes the option for unit owners to contest the termination by
initiating a summary procedure pursuant to s. 51.011, F.S.; and

Amends s. 718.1255(1)(a), F.S., to include a plan of termination under s. 718.117,
F.S., within the types of disputes that the division may arbitrate.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Simpson) recommended the following:
Senate Amendment

Delete lines 28 - 184
and insert:
interests of the condominium if me—mere—thern 10 percent or more
of the total voting interests of the condominium have rejected
the plan of termination by negative vote or by providing written
objections.

(a) The termination of the condominium form of ownership is

subject to the following conditions:

1. The total voting interests of the condominium must
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include all voting interests for the purpose of considering a

plan of termination. A voting interest of the condominium may

not be suspended for any reason when voting on termination

pursuant to this subsection.

2. If 10 percent or more of the total voting interests of

the condominium reject a plan of termination, a subsequent plan

of termination pursuant to this subsection may not be considered

for 18 months after the date of the rejection.

(b) This subsection also does not apply to any condominium

created pursuant to part VI of this chapter until 5 years after

the recording of the declaration of condominium for the

condominium unless there are no objections to the plan of

termination This—subscetiondoesnotapply to—~condeominiums—3n

1ok B
7

A
ML TTIT

(c) For purposes of this subsection, the term “bulk owner”

means the single holder of such voting interests or an owner

together with a related entity or entities that would be

considered insiders, as defined in s. 726.102, holding such

voting interests. If the condominium association is a

residential association proposed for termination pursuant to

this section and, at the time of recording the plan of

termination, at least 80 percent of the total voting interests

are owned by a bulk owner, the plan of termination is subject to

the following conditions and limitations:

1. If the former condominium units are offered for lease to

the public after the termination, each unit owner in occupancy

immediately before the date of recording of the plan of

termination may lease his or her former unit and remain in

possession of the unit for 12 months after the effective date of
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the termination on the same terms as similar unit types within

the property are being offered to the public. In order to obtain

a lease and exercise the right to retain exclusive possession of

the unit owner’s former unit, the unit owner must make a written

request to the termination trustee to rent the former unit

within 90 days after the date the plan of termination is

recorded. Any unit owner who fails to timely make such written

request and sign a lease within 15 days after being presented

with a lease is deemed to have waived his or her right to retain

possession of his or her former unit and is required to vacate

the former unit upon the effective date of the termination,

unless otherwise provided in the plan of termination.

2. Any former unit owner whose unit was granted homestead-

exemption status by the applicable county property appraiser as

of the date of the recording of the plan of termination shall be

paid a relocation payment in an amount equal to 1 percent of the

termination proceeds allocated to the owner’s former unit. Any

relocation payment payable under this subparagraph shall be paid

by the single entity or related entities owning at least 80

percent of the total voting interests. Such relocation payment

is in addition to the termination proceeds for such owner’s

former unit and shall be paid no later than 10 days after the

former unit owner vacates his or her former unit.

3. All unit owners other than the bulk owner shall be

compensated at least 100 percent of the fair market value of

their respective units. The fair market value shall be

determined by an independent appraiser, selected by the

termination trustee, as of a date that is no earlier than 90

days before the date that the plan of termination is recorded.
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For original purchasers from the developer who dissent or object

to the plan of termination, the fair market value for the unit

owner dissenting or objecting may not be less than the original

purchase price paid for the unit. For purposes of this

subparagraph, the term “fair market value” means the price of a

unit that a seller is willing to accept and a buyer is willing

to pay on the open market in an arms-length transaction based on

similar units sold in other condominiums, including units sold

in bulk purchases but excluding units sold at wholesale or

distressed prices. The purchase price of units acquired in bulk

following a bankruptcy or foreclosure may not be considered for

purposes of determining fair market wvalue.

4. The plan of termination must provide the manner by which

each first mortgage on a unit will be satisfied so that each

unit owner’s obligation under a first mortgage is satisfied in

full at the time the plan of termination is implemented.

5. Before presenting a plan of termination to the unit

owners for consideration pursuant to this paragraph, the plan

must include the following written disclosures in a sworn

statement:

a. The identity of any person or entity that owns or

controls 50 percent or more of the units in the condominium and,

if the units are owned by an artificial entity or entities, a

disclosure of the natural person or persons who, directly or

indirectly, manage or control the entity or entities and the

natural person or persons who, directly or indirectly, own or

control 20 percent or more of the artificial entity or entities

that constitute the bulk owner.

b. The units acquired by any bulk owner, the date each unit
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was acquired, and the total amount of compensation paid to each

prior unit owner by the bulk owner, regardless of whether

attributed to the purchase price of the unit.

c. The relationship of any board member to the bulk owner

or any person or entity affiliated with the bulk owner subject

to disclosure pursuant to this subparagraph.

(d) If the members of the board of administration are

elected by the bulk owner, unit owners other than the bulk owner

may elect at least one-third of the members of the board of

administration before the approval of any plan of termination.

(4) EXEMPTION.—A plan of termination is not an amendment
subject to s. 718.110(4). In a partial termination, a plan of
termination is not an amendment subject to s. 718.110(4) if the
ownership share of the common elements of a surviving unit in
the condominium remains in the same proportion to the surviving

units as it was before the partial termination. An amendment to

a declaration to conform the declaration to this section is not

an amendment subject to s. 718.110(4) and may be approved by the

lesser of 80 percent of the voting interests or the percentage

of the voting interests required to amend the declaration.

(9) PLAN OF TERMINATION.—The plan of termination must be a

written document executed in the same manner as a deed by unit
owners having the requisite percentage of voting interests to
approve the plan and by the termination trustee. A copy of the
proposed plan of termination shall be given to all unit owners,
in the same manner as for notice of an annual meeting, at least
14 days prior to the meeting at which the plan of termination is
to be voted upon or prior to or simultaneously with the

distribution of the solicitation seeking execution of the plan
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128 of termination or written consent to or joinder in the plan. A
129 |unit owner may document assent to the plan by executing the plan
130 |or by consent to or joinder in the plan in the manner of a deed.
131 |A plan of termination and the consents or joinders of unit

132 owners and, if required, consents or joinders of mortgagees must
133 |be recorded in the public records of each county in which any
134 |portion of the condominium is located. The plan is effective

135 |only upon recordation or at a later date specified in the plan.
136 |If the plan of termination fails to receive the required

137 approval, the plan shall not be recorded and a new attempt to
138 terminate the condominium may not be proposed at a meeting or by
139 |solicitation for joinder and consent for 180 days after the date
140 that such failed plan of termination was first given to all unit
141 owners in the manner as provided in this subsection.

142 (a) If the plan of termination is voted on at a meeting of

143 the unit owners called in accordance with this subsection, any

144 unit owner desiring to reject the plan must do so by either

145 |voting to reject the plan in person or by proxy, or by

146 |delivering a written rejection to the association before or at

147 the meeting.

148 (b) If the plan of termination is approved by written

149 |consent or joinder without a meeting of the unit owners, any

150 unit owner desiring to object to the plan must deliver a written

151 objection to the association within 20 days after the date that

152 the association notifies the nonconsenting owners, in the manner

153 |provided in paragraph (15) (a), that the plan of termination has

154 |been approved by written action in lieu of a unit owner meeting.
155 (11) PLAN OF TERMINATION; OPTIONAL PROVISIONS; CONDITIONAL
156 TERMINATION,; WITHDRAWAL; ERRORS.—
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157 (a) Unless the plan of termination expressly authorizes a

158 may—provide—that—each unit owner or other person to retain
159 |¥etains the exclusive right to possess that efpessessieon—te—the

160 |portion of the real estate which formerly constituted the unit

161 after termination or to use the common elements of the

162 condominium after termination, all such rights in the unit and
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By the Committee on Regulated Industries; and Senator Latvala

580-02817-15
A bill to be entitled

An act relating to termination of a condominium
association; amending s. 718.117, F.S.; providing and
revising procedures and requirements for termination
of a condominium property; providing requirements for
the rejection of a plan of termination; defining
terms; providing applicability; providing and revising
requirements relating to partial termination of a
condominium property; authorizing a plan of
termination to be withdrawn, modified, or amended
under certain conditions; revising and providing
requirements relating to the allocation of proceeds of
the sale of condominium property; revising
requirements relating to the right to contest a plan
of termination; amending s. 718.1255, F.S.; revising

the term “dispute”; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3), (4), (9), (11), (12), and (16)
of section 718.117, Florida Statutes, are amended to read:

718.117 Termination of condominium.—

(3) OPTIONAL TERMINATION.—-Except as provided in subsection
(2) or unless the declaration provides for a lower percentage,
the condominium form of ownership may be terminated for all or a
portion of the condominium property pursuant to a plan of
termination approved by at least 80 percent of the total voting

interests of the condominium if no more than 10 percent of the

total voting interests of the condominium have rejected the plan
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CODING: Words strieken are deletions; words underlined are additions.

CS for SB 1172

20151172cl

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

CODING: Words strieken are deletions;

Florida Senate - 2015 CS for SB 1172

580-02817-15

of termination by negative vote or by providing written

20151172cl

objections, subject to the following conditions:

(a) The total voting interests of the condominium must

include all voting interests for the purpose of considering a

plan of termination. A voting interest of the condominium may

not be suspended for any reason when voting on termination

pursuant to this subsection.

(b) If more than 10 percent of the total voting interests

of the condominium reject a plan of termination, a subsequent

plan of termination pursuant to this subsection may not be

considered for 18 months after the date of the rejection.

(c) This subsection also does not apply to any condominium

created pursuant to part VI of this chapter until 7 years after

the recording of the declaration of condominium for the

condominium Thi ok tion—dk not—appty—t adominiums—in
hich I~ + £ +h 3 4 £ 3 h s
hieh pereen r—O¥ f—+the—units—are—timeshare—unit

(d) For purposes of this paragraph, the term “bulk owner”

means the single holder of such voting interests or an owner

together with a related entity or entities that would be

considered insiders, as defined in s. 726.102, holding such

voting interests. If the condominium association is a

residential association proposed for termination pursuant to

this section and, at the time of recording the plan of

termination, at least 80 percent of the total voting interests

are owned by a bulk owner, the plan of termination is subject to

the following conditions and limitations:

1. If the former condominium units are offered for lease to

the public after the termination, each unit owner in occupancy

immediately before the date of recording of the plan of
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termination may lease his or her former unit and remain in

possession of the unit for 12 months after the effective date of

the termination on the same terms as similar unit types within

the property are being offered to the public. In order to obtain

a lease and exercise the right to retain exclusive possession of

the unit owner’s former unit, the unit owner must make a written

request to the termination trustee to rent the former unit

within 90 days after the date the plan of termination is

recorded. Any unit owner who fails to timely make such written

request and sign a lease within 15 days after being presented

with a lease is deemed to have waived his or her right to retain

possession of his or her former unit and is required to vacate

the former unit upon the effective date of the termination,

unless otherwise provided in the plan of termination.

2. Any former unit owner whose unit was granted homestead-

exemption status by the applicable county property appraiser as

of the date of the recording of the plan of termination shall be

paid a relocation payment in an amount equal to 1 percent of the

termination proceeds allocated to the owner’s former unit. Any

relocation payment payable under this subparagraph shall be paid

by the single entity or related entities owning at least 80

percent of the total voting interests. Such relocation payment

is in addition to the termination proceeds for such owner’s

former unit and shall be paid no later than 10 days after the

former unit owner vacates his or her former unit.

3. All unit owners other than the bulk owner shall be

compensated at least 100 percent of the fair market value of

their respective units. The fair market value shall be

determined by an independent appraiser, selected by the
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termination trustee, as of a date that is no earlier than 90

days before the date that the plan of termination is recorded.

Notwithstanding subsection (12), the allocation of the proceeds

of the sale of condominium property to owners of units

dissenting or objecting to the plan of termination must be 110

percent of the original purchase price, or 110 percent of fair

market value, whichever is greater. For purposes of this

subparagraph, the term “fair market value” means the price of a

unit that a seller is willing to accept and a buyer is willing

to pay on the open market in an arms-length transaction based on

similar units sold in other condominiums, including units sold

in bulk purchases but excluding units sold at wholesale or

distressed prices. The purchase price of units acquired in bulk

following a bankruptcy or foreclosure may not be considered for

purposes of determining fair market value.

4. A plan of termination is not effective unless the plan

provides that outstanding first mortgages of all unit owners

other than the bulk owner are satisfied in full before, or

simultaneously with, the termination.

5. Before presenting a plan of termination to the unit

owners for consideration pursuant to this paragraph, the plan

must include the following written disclosures in a sworn

statement:

a. The identity of any person or entity that owns or

controls 50 percent or more of the units in the condominium and,

if the units are owned by an artificial entity or entities, a

disclosure of the natural person or persons who, directly or

indirectly, manage or control the entity or entities and the

natural person or persons who, directly or indirectly, own or

Page 4 of 14
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117 control 20 percent or more of the artificial entity or entities 146 in the same manner as for notice of an annual meeting, at least
118| that constitute the bulk owner. 147 14 days prior to the meeting at which the plan of termination is
119 b. The units acquired by any bulk owner, the date each unit 148| to be voted upon or prior to or simultaneously with the
120| was acquired, and the total amount of compensation paid to each 149| distribution of the solicitation seeking execution of the plan
121| prior unit owner by the bulk owner, regardless of whether 150 of termination or written consent to or joinder in the plan. A
122 attributed to the purchase price of the unit. 151 unit owner may document assent to the plan by executing the plan
123 c. The relationship of any board member to the bulk owner 152| or by consent to or joinder in the plan in the manner of a deed.
124| or any person or entity affiliated with the bulk owner subject 153| A plan of termination and the consents or joinders of unit
125| to disclosure pursuant to this subparagraph. 154| owners and, if required, consents or joinders of mortgagees must
126 (e) If the members of the board of administration are 155| Dbe recorded in the public records of each county in which any
127 elected by the bulk owner, unit owners other than the bulk owner 156| portion of the condominium is located. The plan is effective
128| may elect at least one-third of the members of the board of 157| only upon recordation or at a later date specified in the plan.
129 administration before the approval of any plan of termination by 158 If the plan of termination fails to receive the required
130 the board. 159 approval, the plan shall not be recorded and a new attempt to
131 (4) EXEMPTION.—A plan of termination is not an amendment 160 terminate the condominium may not be proposed at a meeting or by
132 subject to s. 718.110(4). In a partial termination, a plan of 161 solicitation for joinder and consent for 180 days after the date
133| termination is not an amendment subject to s. 718.110(4) if the 162| that such failed plan of termination was first given to all unit
134| ownership share of the common elements of a surviving unit in 163| owners in the manner as provided in this subsection.
135| the condominium remains in the same proportion to the surviving 164 (a) If the plan of termination is voted on at a meeting of
136 units as it was before the partial termination. An amendment to 165| the unit owners called in accordance with this subsection, any
137| a declaration to conform the declaration to this section is not 166 unit owner desiring to reject the plan must do so by either
138 an amendment subject to s. 718.110(4) and may be approved by the 167 voting to reject the plan in person or by proxy, or by
139| lesser of 80 percent of the voting interests or the percentage 168| delivering a written rejection to the association before or at
140| of the voting interests required to amend the declaration. 169| the meeting.
141 (9) PLAN OF TERMINATION.—The plan of termination must be a 170 (b) If the plan of termination is approved by written
142| written document executed in the same manner as a deed by unit 171 consent or joinder without a meeting of the unit owners, any
143| owners having the requisite percentage of voting interests to 172| unit owner desiring to object to the plan must deliver a written
144| approve the plan and by the termination trustee. A copy of the 173| objection to the association within 20 days after the date that
145| proposed plan of termination shall be given to all unit owners, 174| the association notifies the nonconsenting owners, in the manner
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175| provided in paragraph (15) (a), that the plan of termination has 204| the ownership shown in the public records and do not vest in the
176| been approved by written action in lieu of a unit owner meeting. 205| termination trustee.

177 (11) PLAN OF TERMINATION; OPTIONAL PROVISIONS; CONDITIONAL 206 (b) In a conditional termination, the plan must specify the
178| TERMINATION; WITHDRAWAL; ERRORS.— 207 conditions for termination. A conditional plan does not vest

179 (a) Unless the plan of termination expressly authorizes a 208| title in the termination trustee until the plan and a

180| mayprevide—+that—eaeh unit owner or other person to retain 209| certificate executed by the association with the formalities of
181| =xetainms the exclusive right to possess that efpeossessien—te—th 210| a deed, confirming that the conditions in the conditional plan
182 portion of the real estate which formerly constituted the unit 211 have been satisfied or waived by the requisite percentage of the
183| after termination or to use the common elements of the 212| wvoting interests, have been recorded. In a partial termination,
184 condominium after termination, all such rights in the unit or 213 the plan does not vest title to the surviving units or common
185| common elements automatically terminate on the effective date of 214| elements that remain part of the condominium property in the

186| termination. Unless the plan expressly provides otherwise, all 215| termination trustee.

187 leases, occupancy agreements, subleases, licenses, or other 216 (c) Unless otherwise provided in the plan of termination,
188| agreements for the use or occupancy of any unit or common 217| at any time before the sale of the condominium property, a plan
189| elements of the condominium automatically terminate on the 218| may be withdrawn or modified by the affirmative vote or written
190 effective date of termination. If the plan expressly authorizes 219 agreement of at least the same percentage of voting interests in
191 a unit owner or other person to retain exclusive right of 220 the condominium as that which was required for the initial

192| possession for that portion of the real estate which formerly 221| approval of the plan.

193| constituted the unit or to use the common elements of the 222 (d) Upon the discovery of a scrivener’s error in the plan
194 condominium after termination, the plan must specify the terms 223| of termination, the termination trustee may record an amended
195| and +f—+he—plan—speeifies—the conditions of possession. ¥Im—a 224| plan or an amendment to the plan for the purpose of correcting
196| portiat—termination;—the plaonof termination—o peecifiedin 225| the error, and the amended plan or amendment to the plan must be
197 226| executed by the termination trustee in the same manner as

198 227 required for the execution of a deed.

199 228 (12) ALLOCATION OF PROCEEDS OF SALE OF CONDOMINIUM

200 229 PROPERTY .—

201| eeelaratien+ In a partial termination, title to the surviving 230 (a) Unless the declaration expressly provides for the

202 units and common elements that remain part of the condominium 231 allocation of the proceeds of sale of condominium property, the
203| property specified in the plan of termination remain vested in 232| plan of termination may require separate valuations for must
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e te el L St £ the common elements. However, in the

absence of such provision, it is presumed that the common

elements have no independent value but rather that their value

is incorporated into the valuation of the units based—en—+their

+ o f£o3 1 + 1 1 distel bef +h
resp i foir—mar) SEats immediately befor B
+ 3 + 2 det 2 P N 1 aa = + 2
termination;——as—determined b Fr r—more—independent—appraisers
lectedbythe—= iatieon—eorterminationtrustee. In a partial

termination, the aggregate values of the units and common
elements that are being terminated must be separately
determined, and the plan of termination must specify the
allocation of the proceeds of sale for the units and common
elements being terminated.

(b) The portion of proceeds allocated to the units shall be
further apportioned among the individual units. The
apportionment is deemed fair and reasonable if it is se

determined by—+the—unit ners;—who—Tay appE the—plan—of

termination by any of the following methods:

1. The respective values of the units based on the fair
market values of the units immediately before the termination,
as determined by one or more independent appraisers selected by
the association or termination trustee;

2. The respective values of the units based on the most
recent market value of the units before the termination, as
provided in the county property appraiser’s records; or

3. The respective interests of the units in the common
elements specified in the declaration immediately before the
termination.

(c) The methods of apportionment in paragraph (b) do not

Page 9 of 14

words underlined are additions.

262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
2717
278
279
280
281
282
283
284
285
286
287
288
289
290

CODING: Words strieken are deletions;

Florida Senate - 2015 CS for SB 1172

580-02817-15 20151172cl
prohibit any other method of apportioning the proceeds of sale

allocated to the units or any other method of valuing the units

agreed upon in the plan of termination. Any Fhe portion of the
proceeds separately allocated to the common elements shall be
apportioned among the units based upon their respective
interests in the common elements as provided in the declaration.

(d) Liens that encumber a unit shall, unless otherwise

provided in the plan of termination, be transferred to the

proceeds of sale of the condominium property and the proceeds of
sale or other distribution of association property, common
surplus, or other association assets attributable to such unit
in their same priority. In a partial termination, liens that
encumber a unit being terminated must be transferred to the
proceeds of sale of that portion of the condominium property
being terminated which are attributable to such unit. The
proceeds of any sale of condominium property pursuant to a plan
of termination may not be deemed to be common surplus or

association property. The holder of a lien that encumbers a unit

at the time of recording a plan must, within 30 days after the

written request from the termination trustee, deliver a

statement to the termination trustee confirming the outstanding

amount of any obligations of the unit owner secured by the lien.

(e) The termination trustee may setoff against, and reduce

the share of, the termination proceeds allocated to a unit by

the following amounts, which may include attorney fees and

costs:

1. All unpaid assessments, taxes, late fees, interest,

fines, charges, and other amounts due and owing to the

association associated with the unit, its owner, or the owner’s
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family members, guests, tenants, occupants, licensees, invitees,

or other persons.

2. All costs of clearing title to the owner’s unit,

including, but not limited to, locating lienors, obtaining

statements from such lienors confirming the outstanding amount

of any obligations of the unit owner, and paying all mortgages

and other liens, judgments, and encumbrances and filing suit to

quiet title or remove title defects.

3. All costs of removing the owner or the owner’s family

members, guests, tenants, occupants, licensees, invitees, or

other persons from the unit in the event such persons fail to

vacate a unit as required by the plan.

4. All costs arising from, or related to, any breach of the

plan by the owner or the owner’s family members, guests,

tenants, occupants, licensees, invitees, or other persons.

5. All costs arising out of, or related to, the removal and

storage of all personal property remaining in a unit, other than

personal property owned by the association, so that the unit may

be delivered vacant and clear of the owner or the owner’s family

members, guests, tenants, occupants, licensees, invitees, or

other persons as required by the plan.

6. All costs arising out of, or related to, the appointment

and activities of a receiver or attorney ad litem acting for the

owner in the event that the owner is unable to be located.

(16) RIGHT TO CONTEST.—A unit owner or lienor may contest a

plan of termination by initiating a petition for mandatory

nonbinding arbitration summary—pr dure pursuant to s. 718.1255

5+——5+6++ within 90 days after the date the plan is recorded. A

unit owner or lienor may only contest the fairness and
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reasonableness of the apportionment of the proceeds from the

sale among the unit owners, that the first mortgages of all unit

owners other than the bulk owner have not or will not be fully

satisfied at the time of termination as required by subsection

(3), or that the required vote to approve the plan was not

obtained. A unit owner or lienor who does not contest the plan
within the 90-day period is barred from asserting or prosecuting
a claim against the association, the termination trustee, any
unit owner, or any successor in interest to the condominium
property. In an action contesting a plan of termination, the
person contesting the plan has the burden of pleading and
proving that the apportionment of the proceeds from the sale
among the unit owners was not fair and reasonable or that the

required vote was not obtained. The apportionment of sale

proceeds is presumed fair and reasonable if it was determined
pursuant to the methods prescribed in subsection (12). The
arbitrator eewrt shall determine the rights and interests of the
parties in the apportionment of the sale proceeds and—eorder—the

1 £+ 3
pran—of FrAT

reasenabte. If the arbitrator eewrt determines that the
apportionment of sale proceeds plan—ef—termination 1s not fair

and reasonable, the arbitrator eewrt may void the plan or may

44 FENERN 3 h| tod 1€ 14+ o £oi =
+OH Le—imprementea—+E 3+t 3Is—Farrana

modify the plan to apportion the proceeds in a fair and
reasonable manner pursuant to this section based upon the
proceedings and order the modified plan of termination to be

implemented. If the arbitrator determines that the plan was not

properly approved, or that the procedures to adopt the plan were

not properly followed, it may void the plan or grant other

relief it deems just and proper. The arbitrator shall
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automatically void the plan upon a finding that any of the

disclosures required in subparagraph (3) (d)4. are omitted,

misleading, incomplete, or inaccurate. Any challenge to a plan,

other than a challenge that the required vote was not obtained,

does not affect title to the condominium property or the vesting

of the condominium property in the trustee, but shall only be a

claim against the proceeds of the plan. In any such action, the

prevailing party shall recover reasonable attorney attermeyls
fees and costs.

Section 2. Subsection (1) of section 718.1255, Florida
Statutes, is amended to read:

718.1255 Alternative dispute resolution; voluntary
mediation; mandatory nonbinding arbitration; legislative
findings.—

(1) DEFINITIONS.—As used in this section, the term
“dispute” means any disagreement between two or more parties
that involves:

(a) The authority of the board of directors, under this
chapter or association document to:

1. Require any owner to take any action, or not to take any
action, involving that owner’s unit or the appurtenances
thereto.

2. Alter or add to a common area or element.

(b) The failure of a governing body, when required by this
chapter or an association document, to:

1. Properly conduct elections.

2. Give adequate notice of meetings or other actions.

3. Properly conduct meetings.
4

Allow inspection of books and records.
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(c) A plan of termination pursuant to s. 718.117.

“Dispute” does not include any disagreement that primarily
involves: title to any unit or common element; the
interpretation or enforcement of any warranty; the levy of a fee
or assessment, or the collection of an assessment levied against
a party; the eviction or other removal of a tenant from a unit;
alleged breaches of fiduciary duty by one or more directors; or
claims for damages to a unit based upon the alleged failure of
the association to maintain the common elements or condominium
property.

Section 3. This act shall take effect July 1, 2015.
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Appropriations
Commerce and Tourism
Governmental Oversight and Accountability
Regulated Industries
Rules

SENATOR JACK LATVALA
20th District

March 24, 2015

The Honorable Miguel Diaz de la Portilla, Chair
Senate Committee on Judiciary

515 Knott Building

404 South Monroe Street

Tallahassee, FLL. 32399-1100

Dear Chairman Diaz de 1a Portilla:

I respectfully request consideration of Senate Bill 1172/Condominiums by the Senate Committee
on Judiciary at your earliest convenience. The bill was referred favorably by the Regulated
Industries Committee on March 24.

This bill will curtail the disagreeable practices of bulk buyers of condominiums as they attempt
to convert them to apartments and will provide condo owners with equitable relief.

If you have any questions regarding this legislation, please contact me. Thank you in advance

for your consideration,

C o a Ve /
Jack Latvala - Ao ; .
State Senator M )

District 20

incerely,

Cc: Tom Cibula, Staff Director; Shirley Proctor, Administrative Assistant

REPLY TO:
0 26133 U.S. Highway 19 North, Suite 201, Clearwater, Florida 33763 (727) 793-2797 FAX: (727) 793-2799
0 408 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5020

Senate’'s Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore
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Appropriations
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SENATOR JACK LATVALA
20th District

April 6, 2015

The Honorable Miguel Diaz del la Portilla, Chair
Senate Judiciary Committee

515 Knott Building

404 S. Monroe Street

Tallahassee, FL. 32399-1100

Dear Chair Diaz de la Portilla:

My bill on Condominium Conversions, Senate Bill 1172, is scheduled to be heard in the
Judiciary Committee on Tuesday, April 7 at 4 p.m. at the same time as my bill SB288/Utilities
Regulation is scheduled in the Communications, Energy, and Public Utilities Committee. I
respectfully request that the House sponsor of the Condominium Conversion bill, Representative
Chris Sprowls, be permitted to present the bill before the Judiciary Committee.

Thank you for your consideration.
cerely, :

kfrn—

ack Latvala
Senator, District 20

Cc: Tom Cibula, Staff Director; Shirley Proctor, Administrative Assistant

REPLY TO:
0 26133 U.S. Highway 19 North, Suite 201, Clearwater, Florida 33763 (727) 793-2797 FAX: (727) 793-2799
0 408 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5020

Senate's Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore
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Summary:

SB 7070 integrates the Marchman Act, which provides substance abuse intervention, clinical
treatment, and recovery support services, into the Florida Mental Health Act, more commonly
known as the Baker Act.

Marchman Act and Baker Act

Significant differences between current law and provisions in the bill are as follows:

Current law authorizes persons who are substance-abuse impaired to be held in protective
custody for a 72-hour period. The bill extends the 72-hour period an additional 48 hours if a
doctor determines that the individual would benefit from detoxification services.

Current law prohibits mentally ill individuals from being detained in a jail setting. The bill
authorizes both mentally ill and substance-abuse impaired individuals to be temporarily detained
in a jail or other detention facility while awaiting transport to an appropriate facility.

Current law requires individuals to receive an individualized treatment plan within 5 days after
admission to a facility. This bill reduces this timeframe to 24 hours.

Current law authorizes minors seeking voluntary admission to a facility to consent to substance
abuse treatment themselves, while treatment for mental iliness requires the consent of a guardian.
The bill requires a guardian and a minor to jointly provide consent, unless the minor is to be
admitted to a substance abuse facility. At a treatment facility the minor may consent to treatment
for substance abuse impairment upon documentation by a physician that the minor has a
substance abuse impairment and that the physician established the ability of the minor to give
consent.
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The bill also addresses issues that are not addressed in current law. Specifically, the bill requires

facilities to report the following to the DCF as soon as is reasonably possible:

e The death of an individual at the facility or that occurs within 72 hours after release;

e Aninjury sustained, or allegedly sustained by an individual at the facility if it requires
medical treatment;

e The unauthorized departure or absence of an individual from a facility under an involuntary
placement;

e A natural disaster or crisis situation that jeopardizes individual safety; or

e An allegation of sexual battery on an individual.

Additionally, the role of health care surrogates and proxies is recognized, and the bill provides
them with the same ability to advocate as that granted to other representatives of an individual.
The bill prohibits certain persons from serving as a representative or a guardian advocate of the
individual, including if the person is a professional involved in assessment or treatment of the
individual, or is the subject of an injunction in which the individual is the petitioner. Rights of
representatives to advocate on behalf of an individual are specified.

Advance Directives

This bill establishes the “Mental Health and Substance Abuse Directives” Act, also known as the
Jennifer Act. The purpose of the Jennifer Act is to enable persons at risk of need for future
services based on mental illness or substance abuse impairment governed under ch. 394, F.S., to
establish directives for care and treatment in advance of becoming incapacitated. The bill grants
immunity to providers and facilities who act in good faith in providing treatment in accordance
with an advance directive.

Forensic Hospital Diversion Pilot Program

This bill creates the Forensic Hospital Diversion Pilot Program, which replicates the model of
the Miami-Dade Forensic Alternative Center into 3 additional counties. In addition to Miami-
Dade, the DCF will implement the program in Alachua, Escambia, and Hillsborough Counties.
The purpose of the program is to divert incarcerated defendants found mentally incompetent to
proceed or not guilty by reason of insanity into a therapeutic setting which offers beds and
community outpatient treatment.

Present Situation:
Baker Act

In 1971, the Legislature adopted the Florida Mental Health Act, known as the Baker Act.! The
Act authorized treatment programs for mental, emotional, and behavioral disorders. The Baker
Act required programs to include comprehensive health, social, educational, and rehabilitative
services to persons requiring intensive short-term and continued treatment to facilitate recovery.
Additionally, the Baker Act provides protections and rights to individuals examined or treated
for mental illness. Legal procedures are addressed for mental health examination and treatment,

! Chapter 71-131, Laws of Fla.; The Baker Act is contained in ch. 394, F.S.
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including voluntary admission, involuntary admission, involuntary inpatient treatment, and
involuntary outpatient treatment.

Mental illness creates enormous social and economic costs.? Unemployment rates for persons
having mental disorders are high relative to the overall population.® Rates of unemployment for
people having a severe mental illness range between 60 percent and 100 percent.* Mental illness
increases a person’s risk of homelessness in America threefold.> Approximately 33 percent of the
nation’s homeless live with a serious mental disorder, such as schizophrenia, for which they are
untreated.® Often the combination of homelessness and mental illness leads to incarceration,
which further decreases a person’s chance of receiving proper treatment and leads to future
recidivism.’

Marchman Act

In 1993, the Legislature adopted the Hal S. Marchman Alcohol and Other Drug Services Act.
The Marchman Act provides a comprehensive continuum of accessible and quality substance
abuse prevention, intervention, clinical treatment, and recovery support services. Services must
be provided in the least restrictive environment to promote long-term recovery. The Marchman
Act includes various protections and rights of patients served.

Comparison of the Marchman Act to the Baker Act

While the Baker Act is used to initiate approximately 136,000 involuntary examinations
annually, the Marchman Act is used to initiate only an estimated 9,000 involuntary admissions
per year.® This disparity is likely attributable to two factors:

e The Marchman Act is much more complex and difficult to apply. This leads law
enforcement, mental health professionals, and the courts to prefer the Baker Act, even when
substance abuse impairment may be the chief presenting problem; and

e The Marchman Act allows facilities to turn clients away for a lack of capacity or lack of
payor source, whereas Baker Act receiving facilities must accept any individual brought for
involuntary examination.®

Individual Bill of Rights

Both the Marchman Act and the Baker Act provide an individual bill of rights.1° Rights in
common include the right to dignity, right to quality of treatment, right to not be refused

2 MentalMenace.com, Mental Iliness: The Invisible Menace; Economic Impact,
http://www.mentalmenace.com/economicimpact.php (last visited April 5, 2015).

3 MentalMenace.com, Mental IlIness: The Invisible Menace: More impacts and facts,
http://www.mentalmenace.com/impactsfacts.php (last visited April 5, 2015).

41d.

5 Family Guidance Center for Behavioral Health Care, How does Mental Iliness Impact Rates of Homelessness?, (February 4,
2014) http://www.familyguidance.org/how-does-mental-illness-impact-rates-of-homelessness/ .

61d.

"1d.

8 Proposal to Streamline Baker Act and Marchman Act: Overview, pg. 1 (on file with the Senate Judiciary Committee).

°Id..

10 Section 397.501, F.S., provides “Rights of Individuals” for individuals served through the Marchman Act; s. 394.459, F.S.,
provides “Rights of Individuals” for individuals served through the Baker Act.
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treatment at a state-funded facility due to an inability to pay, right to communicate with others,
right to care and custody of personal effects, and the right to petition the court on a writ of
habeus corpus. The individual bill of rights also imposes liability for damages on persons who
violate individual rights.!! The Marchman Act bill of rights includes the right to confidentiality
of clinical records. The individual is the only person who may consent to disclosure.'? The Baker
Act addresses confidentiality in a separate section of law and permits limited disclosure by the
individual, a guardian, or a guardian advocate.™® The Marchman Act ensures the right to habeus
corpus, which means that a petition for release may be filed with the court by an individual
involuntarily retained or his or her parent or representative.'* In addition to the petitioners
authorized in the Marchman Act, the Baker Act permits the DCF to file a writ for habeus corpus
on behalf of the individual.®

Transportation to a Facility

The Marchman Act authorizes an applicant seeking to have a person admitted to a facility, the
person’s spouse or guardian, a law enforcement officer, or a health officer to transport the
individual for an emergency assessment and stabilization.®

The Baker Act requires each county to designate a single law enforcement agency to transfer the
person in need of services. If the person is in custody based on noncriminal or minor criminal
behavior, the law enforcement officer will transport the person to the nearest receiving facility.
If, however, the person is arrested for a felony the person must first be processed in the same
manner as any other criminal suspect. The law enforcement officer must then transport the
person to the nearest facility, unless the facility is unable to provide adequate security.’

The Marchman Act allows law enforcement officers, however, to temporarily detain substance-
impaired persons in a jail setting. An adult not charged with a crime may be detained for his or
her own protection in a municipal or county jail or other appropriate detention facility. Detention
in jail is not considered to be an arrest, is temporary, and requires the detention facility to
provide if necessary transfer of the detainee to an appropriate licensed service provider with an
available bed.'® However, the Baker Act prohibits the detention in jail of a mentally ill person if
he or she has not been charged with a crime.*®

Voluntary Admission to a Facility

The Marchman Act authorizes persons who wish to enter treatment for substance abuse to apply
to a service provider for voluntary admission. A minor is authorized to consent to treatment for

11 Sections 397.501(10)(a) and 394.459(10), F.S.
12 Section 397.501(7), F.S.

13 Section 394.4615(1) and (2), F.S.

14 Section 397.501(9), F.S.

15 Section 394.459(8)(a), F.S.

16 Section 397.6795, F.S.

17 Section 394.462(1)(f) and (g), F.S.

18 Section 397.6772(1), F.S.

19 Section 394.459(1), F.S.
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substance abuse.?® Under the Baker Act, a guardian of a minor must give consent for mental
health treatment under a voluntary admission.?

When a person is voluntarily admitted to a facility, the emergency contact for the person must be
recorded in the individual record.?> When a person is involuntarily admitted, contact information
for the individual’s guardian, guardian advocate, or representative, and the individual’s attorney
must be entered into the individual record.?® The Marchman Act does not address emergency
contacts.

The Baker Act requires an individualized treatment plan to be provided to the individual within 5
days after admission to a facility.?* The Marchman Act does not address individualized treatment
plans.

Involuntary Admission to a Facility

The Marchman Act provides that a person meets the criteria for involuntary admission if good

faith reason exists that the person is substance abuse impaired and because of the impairment:

e Has lost the power of self-control with respect to substance abuse; and either

e Has inflicted, threatened to or attempted to inflict self-harm; or

e Isin need of services and due to the impairment, judgment is so impaired that the person is
incapable of appreciating the need for services.?

A person who meets the criteria for involuntary admission under the Marchman Act may be
taken into protective custody by a law enforcement officer.?® The person may consent to have the
law enforcement officer transport the person to his or her home, a hospital, or a licensed
detoxification or addictions receiving facility.?’ If the person does not consent, the law
enforcement officer may transport the person without using unreasonable force.?®

A critical 72-hour period applies under both the Marchman and the Baker Act. Under the
Marchman Act, a person may only be held in protective custody for a 72-hour period, unless a
petition for involuntary assessment or treatment has been timely filed with the court within that
timeframe to extend protective custody.?® The Baker Act provides that a person cannot be held in
a receiving facility for involuntary examination for more than 72 hours.*® Within that 72-hour
examination period, or, if the 72 hours ends of a weekend or holiday, no later than the next
working day, one of the following must happen:

20 Section 397.601(1) and (4)(a), F.S.
21 Section 394.4625(1)(a), F.S.

22 Section 394.4597(1), F.S.

23 Section 394.4597(2), F.S.

24 Section 394.459(2)(e), F.S.

2 Section 397.675, F.S.

%6 Section 397.677, F.S.

2 Section 397.6771, F.S.

28 Section 397.6772(1), F.S.

2 Section 397.6773(1) and (2), F.S.
30 Section 394.463(2)(f), F.S.
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e The patient must be released, unless he or she is charged with a crime, in which case law
enforcement will resume custody;

e The patient must be released into voluntary outpatient treatment;

e The patient must be asked to give consent to be placed as a voluntary patient if placement is
recommended; or

e A petition for involuntary placement must be filed in circuit court for outpatient or inpatient
treatment. 3!

Under the Marchman Act, if the court grants the petition for involuntary admission, the person
may be admitted for a period of 5 days to a facility for involuntary assessment and
stabilization.®? If the facility needs more time, the facility may request a 7-day extension from
the court.®® Based on the involuntary assessment, the facility may retain the person pending a
court decision on a petition for involuntary treatment.®*

Under the Baker Act, the court must hold a hearing on involuntary inpatient or outpatient

placement within 5 working days after a petition for involuntary placement is filed.® The

petitioner must show, by clear and convincing evidence all available less restrictive treatment

alternatives are inappropriate and that the individual:

e Is mentally ill and because of the illness has refused voluntary placement for treatment or is
unable to determine the need for placement; and

e Is manifestly incapable of surviving alone or with the help of willing and responsible family
and friends, and without treatment is likely suffer neglect to such an extent that it poses a real
and present threat of substantial harm to his or her well-being or substantial likelihood exists
that in the near future he or she will inflict serious bodily harm on himself or herself or
another person.3®

Mental IlIness and Substance Abuse

According to the National Alliance on Mental Iliness (NAMI), about 50 percent of persons with
severe mental health disorders are affected by substance abuse.®” NAMI also estimates that 29
percent of people diagnosed as mentally ill abuse alcohol or other drugs.® When mental health
disorders are left untreated, substance abuse likely increases. When substance abuse increases,
mental health symptoms often escalate as well or new symptoms are triggered. This could also
be due to discontinuation of taking prescribed medications or the contraindications for substance
abuse and mental health medications. When taken with other medications, mental health
medications can become less effective.®

31 Section 394.463(2)(i)4., F.S.

32 Section 397.6811, F.S.

33 Section 397.6821, F.S.

34 Section 397.6822, F.S.

3 Sections 394.4655(6) and 394.467(6), F.S.

3 Section 394.467(1), F.S.

37 Donna M. White, OPCI, CACP, Living with Co-Occurring Mental & Substance Abuse Disorders, available at
http://psychcentral.com/blog/archives/2013/10/02/living-with-co-occuring-mental-substance

38

o 1q
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Advance Directive for Mental Health or Substance Abuse Treatment

Florida law currently allows an individual to create an advance directive which designates a
surrogate to make health care decisions for the individual and provides a process for the
execution of the directive.*® Current law also allows an individual to designate a separate
surrogate to consent to mental health treatment for the individual if the individual is determined
by a court to be incompetent to consent to treatment.** A mental health or substance abuse
treatment advance directive is much like a living will for health care.*? Acute episodes of mental
iliness temporarily destroy the capacity required to give informed consent and often prevent
people from realizing they are sick, causing them to refuse intervention.*® Even in the midst of
acute episodes, many people do not meet commitment criteria because they are not likely to
injure themselves or others and are still able to care for their basic needs.* If left untreated, acute
episodes may spiral out of control before the person meets commitment criteria.*®

Miami-Dade Forensic Alternative Center

The Miami-Dade Forensic Alternative Center (MDFAC) opened in 2009 as a community-based,

forensic commitment program. The MDFAC serves adults:

e Aged 18 years old and older;

e Who have been found by a court to be incompetent to proceed at trial due to serious mental
illness or not guilty by reason of insanity for a second or third degree felony; and

e Who do not have a significant history of violence.*®

The MDFAC provides competency restoration and a continuum of care during commitment and
after reentry into the community.*’

Since the 2011-2012 Fiscal Year, all but two of the persons served in the program were
adjudicated incompetent to proceed at trial. The Center currently operates a 16-bed facility at a
daily cost of $284.81 per bed.*

Effect of Proposed Changes:
Marchman Act and Baker Act

This bill adds concepts from the Marchman Act which relate to the commitment of a person
having a substance abuse impairment into the Baker Act. As a conforming change, the bill

40 Section 765.202, F.S.

41 Section 765.202(5), F.S.

42 \Washington State Hospital Association, Mental Health Advance Directives (on file with the Senate Judiciary Committee).
43 Judy A. Clausen, Making the Case for a Model Mental Health Advance Directive Statute, 14 YALE J. HEALTH PoL’Y, L. &
ETHICS 1, (Winter 2014).

“1d at 17.

1d.

46 Department of Children and Families (DCF), 2015 Agency Legislative Bill Analysis (March 4 2015) (on file with the
Senate Judiciary Committee).

47 Budget Subcommittee on Health and Human Services Appropriations, The Florida Senate, Interim Report 2012-108, The
Forensic Mental Health System (September 2011).

48 DCF, supra note 46, at 2.
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repeals all provisions in current law which provide for the voluntary and involuntary civil
commitment of a person for substance abuse impairment under the Marchman Act.

Chapter 394, F.S., will now govern the commitment, treatment, and care of persons with mental
illness and substance abuse impairment, as the conditions are presented separately or co-
occurring.

Service Providers (Sections 2 and 15)

The bill recognizes that treatment may be provided not just by a state or local provider but also
by a facility, mental health professional, or other health care provider affiliated with the United
States Department of Veterans Affairs or the United States Department of Defense. The V.A.
may:

e |Initiate and conduct involuntary examinations for treatment;

e Provide voluntary treatment;

e Petition for involuntary inpatient placement; and

e Provide involuntary inpatient placement.

Advanced registered nurse practitioners are included in the list of service providers eligible to
serve individuals under ch. 394, F.S.

Individual Bill of Rights (Section 5)
The bill modifies the individual bill of rights.

Right to Dignity

Current law prohibits mentally ill persons taken into custody under the Baker Act from being
detained in jail. This bill allows persons detained for either or both substance abuse and mental
health treatment to be detained temporarily in a municipal or county jail. If a person is detained
for purposes of protective custody and transfer, the detention facility must:

e Notify the nearest appropriate facility within 8 hours;

e Notify the nearest relative of a minor or of an adult, unless the adult requests otherwise; and
e Arrange for transport to the hospital or other receiving facility.

Right to Treatment

This bill clarifies that individuals must be provided the least restrictive appropriate available
treatment.

In addition to a physical examination, individuals must be given a mental health evaluation by a
psychiatrist, psychologist, or psychiatric nurse, within 24 hours after arrival if the person has not
been released or discharged.

Right to Express and Informed Consent

The bill reduces from 5 days after admission to a facility to 24 hours, the time in which an
individual treatment plan must be provided in writing to the individual. Service providers are
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required to provide information and assist competent and willing individuals complete an
advance directive.

The bill also expands the list of people who may be notified of an individual’s admission to a
facility to include a health care surrogate or proxy. Facilities providing services will be required
to review any incidents resulting an injury or alleged injury, allegations of sexual battery, and
death, or unauthorized departure of an individual being held for involuntary examination or
involuntary placement. Advance directives already in place must be honored, or the service
provider must request a transfer of the individual to another facility.

Quiality of Treatment

As soon as is reasonably possible, facilities must report to the DCF and the entity that manages

the facility:

e The death of an individual which occurs while the person is at the facility or which occurs
within 72 hours after release;

e Aninjury sustained, or allegedly sustained by an individual at the facility if it requires
medical treatment, whether the injury is caused by an accident, self-inflicted, assault, abuse,
neglect, or a suicide attempt;

e The unauthorized departure or absence of an individual from a facility in which he or she has
been held involuntarily;

e A natural disaster or crisis situation that jeopardizes individual safety; or

e An allegation of sexual battery on an individual.

Communication, Abuse Reporting, and Visits

This bill adds to the list of persons authorized immediate access to the individual, unless access
would be detrimental, a health care surrogate or proxy.

If access is restricted, the facility must document the reasons in the individual’s record. Facility
rules on communication must be the least restrictive possible.

Care and Custody of Personal Effects

Copies of an inventory of clothing and personal effects and the actual clothing and personal
effects if appropriate, must be provided to the representative of the individual, including a health
care surrogate or proxy.

Advance Directives

This bill includes advance directives in the individual bill of rights. A mental health or substance
abuse treatment advance directive is a written document in which the principal provides
instructions or preferences or appoints a surrogate to make decisions on behalf of the principal
regarding mental health or substance abuse treatment, or both. The bill requires service providers
to provide information on advance directives to individuals and to help competent and willing
individuals complete an advance directive. Service providers must honor the advance directive.
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Representatives and Notification in Case of Emergency (Section 6)

Individuals voluntarily admitted to a facility must be asked to identify a person to be notified in
case of emergency. If an individual is involuntarily admitted, a health care surrogate or proxy’s
contact information is required, if appropriate.

The bill prohibits from serving as a representative or guardian advocate:

e A professional providing clinical services to the individual;

e The licensed professional who initiated the involuntary examination of the individual, if
initiated by professional certificate;

e Anemployee, administrator, or board member of the facility providing examination or
treatment;

e A person providing any substantial professional services to the individual,

e A creditor of the individual; and

e A person subject to a repeat violence, sexual violence, dating violence, or domestic violence
injunction in which the individual is the petitioner.

The bill specifies rights of representatives, including the right to receive certain notices, have
immediate access to the individual, and petition on behalf of the individual for a writ of habeus
corpus or change of venue.

Clinical Records (Section 9)

The bill maintains the confidentiality of clinical records and adds a health care surrogate or
proxy to the list of representatives who have access to the records and who may waive consent to
confidentiality. The bill adds as another basis for release of records that a petition for involuntary
placement is filed and the state attorney needs access to the records, solely to evaluate the
allegations in the petition or to prosecute the petition, not for a criminal investigation or
prosecution.

Transportation to a Facility (Section 10)

This bill requires the nearest receiving facility to accept a person who has engaged in either
noncriminal behavior of a felony other than a forcible felony.

If the person has been arrested for a forcible felony, the law enforcement officer must first
process the person the same as any other person arrested. The nearest receiving facility may not
accept the person if the facility does not have adequate security.

A person who meets the criteria for voluntary admission may request transport to a mental health
receiving facility, addictions receiving facility, or a detoxification facility.

Voluntary and Involuntary Admissions, Examinations, and Placement (Sections 6, 11, 12, 13,
14 and 16)

Admission and Transfer

To receive treatment, an adult must provide and be competent to provide express and informed
consent.
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Current law authorizes minors who seek voluntary admission for treatment under the Marchman
Act to consent to treatment. Under the Baker Act, a guardian of a minor must provide consent for
voluntary admission.

A minor may only be admitted for treatment if the minor’s guardian gives express and informed
consent along with the minor. A minor may, however, be admitted to an addictions receiving
facility or detoxification facility by giving consent without consent of a guardian, if a physician
documents in the record that the minor has a substance abuse impairment and that the minor is
capable of giving consent. The bill establishes criteria for a clinician to establish consent of a
minor. If a minor’s consent is not verified, a petition for involuntary inpatient placement must be
filed within the court within 1 court working day after arrival or the minor must be released to
his or her guardian.

The bill also allows an individual on involuntary status in a facility who has been assessed and
certified competent to provide express and informed consent to be transferred to voluntary status
immediately. If the individual is on voluntary status and meets the criteria for involuntary
placement, he or she must be transferred to a designated receiving facility.

A request for discharge by an individual on voluntary status must be conveyed to a physician,
psychologist, or psychiatrist within 12 hours. If the individual meets the criteria for involuntary
placement and is transferred to a receiving facility, the facility must file a petition with the court
for involuntary placement within 2 court working days. Otherwise, the individual must be
discharged.

Involuntary Examination

The bill directs the court to include specific facts in an ex parte order that support its findings
that the required criteria for involuntary examination has been met and to designate the most
appropriate type of facility for treatment. Any behavior that provides the basis for the order must
have occurred within the preceding 7 calendar days. Additionally, specified medical personnel
may execute a certificate that finds an individual meets the criteria for involuntary examination,
and the certificate must specify the most appropriate facility.

Current law allows a person to be held for involuntary examination for 72 hours. The bill extends

the 72-hour period an additional 48 hours if a physician determines, under specific criteria, that

the individual has ongoing symptoms of substance intoxication or substance withdrawal and

would likely experience significant clinical benefit from detoxification services. One of the

following actions must happen within the time period specified:

e The individual will be approved for release by an appropriate professional;

e The individual will be asked to consent to voluntary admission; or

e The receiving facility for involuntary inpatient or outpatient treatment will file a petition in
circuit court.

Within 12 hours after a physician documents that an individual’s emergency medical condition
has stabilized or does not exist, the individual:
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e Must be examined by a medical professional, and if found not to meet criteria for involuntary
examination, must be released directly from the hospital providing the emergency medical
services; or

e Must be transferred to a receiving facility if appropriate medical and mental health treatment
is available, with 2-hours’ notice provided to the receiving facility.

Crisis Stabilization Units

This bill lifts the cap in current law on the number of beds authorized in a crisis stabilization
unit. A crisis stabilization unit provides emergency response regardless of ability to pay to
persons are involuntarily placed or who voluntarily seek help in stabilizing themselves. Current
law limits the number of beds per facility to 30 beds.

Involuntary Outpatient Placement

An individual in an involuntary outpatient placement proceeding has the right to counsel,
appointed by the court within 1 court working day after the petition is filed. The attorney must
advocate the individual’s expressed desires or must advocate for liberty and if outpatient
treatment is ordered, the least restrictive treatment possible. At a hearing on involuntary
outpatient placement, the state attorney has access to the individual’s clinical records and
witnesses in order to determine the sufficiency of the allegations contained in the petition. The
court must notify the individual or his or her representative of the right to an independent expert
examination.

Involuntary Inpatient Placement

An individual may be retained or involuntarily placed in a mental health receiving facility, an
addictions receiving facility, or a detoxification facility, upon recommendation of two
psychiatrists or a psychiatrist and a psychologist. If a petition seeks placement for substance
abuse impairment only and an addictions receiving facility or a detoxification facility conducts
the examination, recommendation may be made by a physician and a substance abuse
professional.

The individual has the same right to counsel and level of advocacy as that which apply to
individuals facing a petition for involuntary outpatient placement. The court must hold a hearing
after a petition is filed within 5 court working days. The individual may waive his or her
presence if the court establishes that waiver if knowing, intelligent, and voluntary. The bill
clarifies that the state attorney in the case represents the state and not the facility that initiated the
petition. The bill grants the state attorney access to the individual’s clinical record.

Also, when the petition is for inpatient placement for substance abuse impairment and the
individual is examined by an addictions receiving facility or a detoxification facility, a physician
may provide the first opinion and a substance abuse qualified professional the second opinion
needed to support the petition.

When a hearing is held on a petition to continue involuntary inpatient placement, the Division of
Administrative Hearings must inform the individual of the right to an independent examination,
provided by the court if the individual is an unable to pay.



BILL: SB 7070 Page 13

Jennifer Act (Sections 20 through 27)

Part IV of ch. 765, E.S. is redesignated from “Absence of Advance Directive” to “Mental Health
and Substance Abuse Directives,” also known as the Jennifer Act.

A mental health or substance abuse treatment advance directive is a written document in which
the principal provides instructions or preferences or appoints a surrogate to make decisions on
behalf of the principal regarding mental health or substance abuse treatment, or both.

The Act emphasizes the need to allow individuals with capacity to control decisions relating to
his or her own treatment. The Act recognizes that substance abuse and mental illness cause
individuals to fluctuate between capacity and incapacity. An individual in a crisis situation may
be unable to provide informed consent in the midst of the crisis to prevent the need for
involuntary treatment.

An adult who qualifies for advance directives is an individual who has reached majority or an
emancipated minor.

A principal is a competent adult who executes a mental health or substance abuse treatment
advance directive and on whose behalf treatment decisions are made.

A directive executed under the terms of the Act is presumed valid. However, an inability to
honor one or more of the provisions of the advance directive does not invalidate the remaining
provisions. The directive may address an individual’s:

e Preferences and instructions for mental health or substance abuse treatment;

e Refusal to consent to specific types of mental health or substance abuse treatment;

e Consent to admission to and retention in a facility for mental health or substance abuse
treatment for up to 14 days, provided that consent is conveyed through an affirmative
statement contained in the directive clearly stating whether the consent is revocable by the
individual during a mental health or substance abuse crisis;

e Descriptions of situations which may cause the individual to experience a mental health or
substance abuse crisis;

e Suggested alternative responses that may supplement or be in lieu of direct mental health or
substance abuse treatment, such as treatment approaches from other providers;

e Appointment of a surrogate to make mental health or substance abuse treatment decisions on
the individual’s behalf; and

e Nomination of a guardian, limited guardian, or guardian advocate.

The directive may be independent of or combined with a nomination of a guardian or other
durable power of attorney.

The bill addresses the execution, effective date, and expiration of a mental health or substance
abuse advance directive.

Advance directives must:
e Be inwriting;
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e Clearly indicate that the individual intends to create a directive;

e Clearly indicate whether the individual intends for the surrogate to have the authority to
consent to the individual’s voluntary admission to inpatient mental health or substance abuse
treatment and whether consent is revocable;

e Be dated and signed by the individual or, if unable to sign, dated and signed at his or her
direction;

e Be witnessed by two adults who declare they were present when the individual dated and
signed the directive and that the individual did not appear incapacitated or acting under fraud,
undue influence, or duress. The surrogate named in the directive cannot witness execution of
the directive and at least 1 witness must not be the spouse or blood relative of the individual
executing the directive.

The directive is valid upon execution, but all or part may take effect at a later date as designated
in the directive. A directive may be revoked in whole or in part or expire under its own terms.
But, an individual may revoke an advance directive only if, at the time of execution he or she
elected to be able to revoke when incapacitated. A directive that would have otherwise expired
but is effective because the individual is incapacitated remains effective until the individual is no
longer incapacitated.

An advance directive executed properly in another state is considered valid in this state.

The bill imposes several restrictions on directives. A directive may not create an entitlement to
mental health, substance abuse, or medical treatment or supersede a determination of medical
necessity. A directive does not obligate a health care provider, professional person, or facility to
incur costs associated with requested treatment or to be responsible for the non-treatment or
personal care of the individual outside a facility’s scope of services. Directives may not replace
or supersede wills, testamentary documents, or the provision of intestate succession.

An individual’s family, the health care facility, attending physician, or other interested person
may seek expedited judicial intervention on a surrogate’s decision if a surrogate has acted
improperly or abused his or her powers or the individual has sufficient capacity to make his or
her own health care decisions.

This bill provides immunity from civil and criminal liability to surrogates, health care facilities,
and providers who execute mental health care or substance abuse treatment decisions pursuant to
the Jennifer Act, on advance directives. Health care facilities and providers who comply with the
Act are also deemed not to have engaged in unprofessional conduct. Immunity from liability
applies unless a proponent can show by a preponderance of the evidence that the person or entity
did not act in good faith.

Forensic Hospital Diversion Pilot Program (Section 28)

This bill creates the Forensic Hospital Diversion Pilot Program (Program). The purpose of the
program is to divert incarcerated defendants who are found mentally incompetent to proceed at
trial from state forensic mental health treatment facilities to locked residential treatment
facilities, and eventually community outpatient treatment. Goals of treatment are restoration of
competency and community reintegration.
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Under the bill, the Department of Children and Families (DCF) is required to implement the
Program in Alachua, Escambia, Hillsborough, and Miami-Dade counties, in conjunction with the
court circuits in those counties. The model for the Program is the Miami-Dade Forensic
Alternative Center, which is currently in operation.

In establishing the individual programs, the DCF must consider local needs and available local
resources. The bill allows the DCF and the affected judicial circuits to implement these
provisions within available resources. Additionally, the Legislature may provide a specific
appropriation to support the Program.

Participation in the Program is limited to persons who:

e Are 18 years of age and older;

e Are charged with a second or third degree felony;

e Do not have a significant history of violent criminal offenses;

e Have been adjudicated either incompetent to proceed to trial or not guilty by reason of
insanity;

e Meet safety and treatment criteria established by the DCF for placement in the community;
and

e Would otherwise be admitted to a state mental health treatment facility.

The bill encourages the Florida Supreme Court, in conjunction with the Task Force on Substance
Abuse and Mental Health Issues in the Courts, to develop educational training for judges in the
pilot program counties on the community forensic system.

The DCF is authorized to adopt rules to facilitate to facilitate the provisions of the bill relating to
the Program. The bill requires the Office of Program Policy Analysis and Government
Accountability (OPPAGA) to submit a report to the Governor, the President of the Senate, and
the Speaker of the House of Representatives by December 31, 2016. The report must examine
the efficiency and cost-effectiveness of the program, including its effect on public safety.

The bill takes effect July 1, 2015.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

This bill does not appear to require counties or municipalities to spend funds or limit their
authority to raise revenue or receive state-shared revenues as specified in Article VI,
s. 10 of the Florida Constitution.

Although the Forensic Hospital Diversion Pilot Program envisions the availability of
local resources as a type of support for the program, the bill does not require local
funding.
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B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

The Fourth Amendment and Due Process

The bill authorizes law enforcement officers to detain in a jail setting a mentally ill
person. Detention in jail is approved as a form of protective custody, not because the
individual has committed a crime. The bill qualifies that the jail detention is not
considered an arrest and that no record of an individual’s detention or entry of a crime in
the record is permitted.

The Fourth Amendment of the federal constitution prohibits unreasonable search and
seizure. Section 12, Article 1, of the state constitution embodies the Fourth Amendment
and guarantees to all Floridians:

The right of the people to be secure in their persons, houses, papers and effects
against unreasonable searches and seizures ... .

Although the term “arrest” does not appear in either constitution, the courts consider an
arrest as a seizure of a person for purposes of constitutional analysis.*

In Terry v. Ohio, the U.S. Supreme Court articulated that “whenever a police
officer accosts an individual and restrains his freedom to walk away, he has
‘seized’ that person.”* The Court recognized that a law enforcement officer
can effect two types of detentions. The first, a temporary detention that has
come to be known as a “Terry Stop and Frisk™ requires a law enforcement
officer to have an articulable suspicion of criminal activity. Still, the detention
must be temporary and brief.>!

Although a law enforcement officer may purport a stop to be a temporary
detention, the U.S. Supreme Court has indicated that at some point a stop
becomes a de facto arrest.>? In determining whether a stop evolves into a de
facto arrest, the Court will consider not just the amount of time the person is
detained, but the purpose of the detention as legitimate.® In this case, the
Court approved a 20-minute detention of a suspect during which time the

49 Jonathan M. Purver, Lack of Probable Cause for Warrantless Arrest, 44 AM. JUR. PROOF OF FACTS 2d 229 (2015).
%0 Terry v. Ohio, 392 So. 2d 1, 16 (1968).

511d. at 9 -10.

52 United States v. Sharpe, 470 U.S. 675, 685-686 (1985).

%3 1d. at 685-687.
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police acted diligently to conclude their investigation of criminal activity, as
constituting a temporary detention.>*

The second type of detention, a warrantless arrest, requires a law enforcement
officer to have probable cause that the person has committed a crime. In the
absence of probable cause, the U.S. Supreme Court found unconstitutional the
actions by a law enforcement officer of transporting a person under the threat
of arrest to a police station for the purpose of fingerprinting him.>®

This bill expressly defines the taking of a mentally ill person into police
custody and detaining the person in a jail setting as protective custody, and not
as an arrest. Additionally, although the bill requires the officer in charge to
notify the nearest appropriate facility within the first 8 hours that the person is
detained, the bill does not impose a time limit on the detention. Based on case
law, these provisions appear constitutionally suspect. In no circumstance
would a court consider the holding of a person in jail for potentially an
undefined period of time a temporary detention. Still, even a Terry stop
requires some indicia of criminal activity.

Holding mentally ill persons in jail who have not committed a crime leaves
them without the whole host of due process protections afforded to persons
charged with a crime. These protections include the requirement for law
enforcement to issue Miranda warnings, and the rights to arraignment, speedy
trial, and appointed counsel during the time that the person remains confined
in the jail setting.

Public Providers and Sovereign Immunity

Sovereign immunity originally referred to the English common law concept that the
government may not be sued because “the King can do no wrong.” Sovereign immunity
bars lawsuits against the state or its political subdivisions for the torts of officers,
employees, or agents unless the public entity expressly waives immunity.

Article X, s. 13, of the Florida Constitution recognizes sovereign immunity and
authorizes the Legislature to provide a waiver of immunity. Section 768.28(1), F.S.,
provides a broad waiver of sovereign immunity. But by law, liability to pay a claim or
judgment is limited to $200,000 per plaintiff or $300,000 per incident.>®

This bill appears to provide absolute immunity to surrogates, health care facilities, and
providers who execute in good faith mental health care or substance abuse treatment
decisions pursuant to the law on advance directives. Accordingly, this bill creates an
exception to the broad waiver of sovereign immunity under s. 768.28, F.S.

5 1d. at 688.

%5 Hayes v. Florida, 470 U.S. 811, 812, 817-818 (1985).
%6 Section 768.28(5), F.S.
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V. Fiscal

A.

Private Providers and Access to Courts

The grant of immunity does not specify application to public providers or both public and
private providers.

The Florida Supreme Court in Kluger v. White reviewed the constitutionality of a statute
which abolished the traditional right of action for property vehicle damage in tort from
the law unless a narrow exception applied.>” In striking down the statute, the court held:

where a right of action to the courts for redress for a particular injury has
been provided by statutory law predating the adoption of the Declaration
of Rights of the Constitution of the State of Florida, or where such right
has become a part of the common law of the State...the Legislature is
without power to abolish such a right without providing a reasonable
alternative to protect the rights of the people...unless the Legislature can
show an overpowering public necessity...and no alternative of meeting
such public necessity can be shown.>®

If this bill abolishes a cause of action that existed before the Declaration of Rights was
adopted in 1968 by extending immunity to a private provider or facility, this bill may
create an access to courts issue.

Impact Statement:
Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

Marchman and Baker Act

SB 7070 has an indeterminate fiscal impact on the Department of Children and Families
(DCF). The bill could result in more persons having access to substance abuse treatment
by including provisions of the Marchman Act in emergency behavioral health care that
providers must deliver under the Baker Act. However, some unknown number of persons
with substance abuse disorders may already be receiving emergency behavioral health
care under the Baker Act. Some costs of those who receive treatment for substance abuse
under the bill may already be reflected in the current expenditures for behavioral health
care, but the extent is indeterminate.

5" Kluger v. White, 281 So. 2d 1, 2 (Fla. 1973).

%8 1d. at 4.
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The bill expands the use of involuntary outpatient care. The state could experience cost
savings for behavioral health care if services are diverted from inpatient settings to
outpatient settings under the bill.

The Office of the State Courts Administrator (OSCA) indicates that the fiscal impact of
the bill is indeterminate due to the unavailability of data needed to quantifiably establish
the bill’s impact on court and judicial workload. Merging the provisions of the Marchman
and Baker Acts addressing voluntary and involuntary intervention may increase judicial
workload. More ex-parte orders, appointments for guardian advocates, involuntary
placement hearings, and writ of habeus corpus filings may increase workload. The bill
authorizes an individual or his or her representative to request an independent expert
examination for involuntary outpatient placement, which may also increase expert
witness fees for the judicial branch. The addition of the advance directive language may
result in fewer filings of guardianship petitions, which may reduce state courts revenues.
However, an increase in revenues could result from an increase in the number of petitions
for the determination of incompetency.>®

Forensic Hospital Diversion Pilot Program

This bill replicates the Miami-Dade Forensic Alternative Center Program as a pilot
program in 3 other counties.

The program’s current contract with the DCF is $1.596 million. Funding this model for
the four programs will require $6.38 million. The DCF anticipates that the redirection of
$6.38 million from the department’s budget for this program could impact or decrease the
provision of services to other clients of the department.®

Cost savings may be realized, however, based on the success of the program. The
program is able to keep individuals whose competency has been restored in the program
rather than in jail while awaiting trial. Doing so may shorten the process, as defendants
are less likely to decompensate, or lose competency again from the stress and the less-
than-optimal treatment provided in a jail setting. Commitment bed and court cost savings
are expected through this bill. Competency is restored more quickly through the program,
which requires 103 days on average, than at state facilities, which requires 146 days on
average.

In the 2011-12 Fiscal Year, the average cost for a secure forensic bed was $333 per day.
A bed at the program cost much less, at $229 a day in 2011-12.%* However, the current
cost per bed per day at the program is $285 a day.®?

%9 Office of the State Courts Administrator, 2015 Judicial Impact Statement (April 5, 2015).

%0 Email correspondence from John Bryant, Assistant Secretary for Substance Abuse and Mental Health, DCF (April 2, 2015)
(on file with the Senate Judiciary Committee).

61 Budget Subcommittee on Health and Human Services Appropriations, supra note 47.

62 Department of Children and Families (DCF), 2015 Agency Legislative Bill Analysis on SB 1452 (March 4 2015) (on file
with the Senate Judiciary Committee).
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VI.

VII.

VIII.

The bill authorizes, rather than requires the pilot projects to be implemented based on
available resources including local resources and resources the bill authorizes the DCF to
reallocate from specified forensic programs. The extent to which local resources are
available in the designated pilot areas and the amount of funding the DCF can reallocate
is unknown.

Technical Deficiencies:
None.
Related Issues:

Section 14 of the bill provides, in instances of involuntary inpatient placement for an individual
with mental illness or substance abuse impairment, that the Division of Administrative Hearings
(DOAH) must inform the individual or his or her guardian, guardian advocate, health care
surrogate or proxy, or representative, of the right to an independent expert examination, and, if
the individual cannot afford the examination, the court must provide one. Which court is being
referenced is unclear, as the case is being handled by the DOAH.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 39.407, 394.453,
394.455, 394.457, 394.4573, 394.459, 394.4597, 394.4598, 394.4599, 394.4612, 394.4615,
394.462, 394.4625, 394.463, 394.4655, 394.467, 394.4672, 394.875, 394.495, 394.496, 394.499,
394.67, 394.674, 394.9085, 395.0197, 395.1051, 397.311, 397.431, 397.702, 397.94, 402.3057,
409.1757, 409.972, 456.0575, 744.704, 765.101, 765.104, and 790.065.

This bill creates the following sections of the Florida Statutes: 765.4015, 765.402, 765.403,
765.405, 765.406, 765.407, 765.410, 765.411, and 916.185.

This bill transfers and renumbers the following sections of the Florida Statutes: 765.401 and
765.404.

This bill repeals the following sections of the Florida Statutes: 397.601, 397.675, 397.6751,
397.6752, 397.6758, 397.6759, 397.677, 397.6771, 397.6772, 397.6773, 397.6774, 397.6775,
397.679, 397.6791, 397.6793, 397.6795, 397.6797, 397.6798, 397.6799, 397.681, 397.6811,
397.6814, 397.6815, 397.6818, 397.6819, 397.6821, 397.6822, 397.693, 397.695, 397.6951,
397.6955, 397.6957, 397.697, 397.6971, 397.6975, and 397.6977.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:

None.
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This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment
Delete lines 754 - 769

and insert:

to give such examinations+ and a mental health or substance

abuse evaluation, as appropriate, by a psychiatrist,

psychologist, psychiatric nurse, or qualified substance abuse

professional, within 24 hours after arrival at such facility if

the individual has not been released or discharged pursuant to

s. 394.463(2) (h) or s. 394.469. The physical examination and

mental health evaluation must be documented in the clinical
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record. The physical and mental health examinations shall

include efforts to identify indicators of substance abuse

impairment, substance abuse intoxication, and substance abuse

withdrawal.

(d) Shall EBverypatient—dn o faeility shatt be afforded the

opportunity to participate in activities designed to enhance
self-image and the beneficial effects of other treatments, as
determined by the facility.

(e) Shall, not more than 5 days after admission to a

facility, eaeh—patient—shallt have and receive an individualized

treatment plan in

Page 2 of 2
4/6/2015 2:26:15 PM 590-03448-15




=

R O W O J o O b W NN

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 7070

| NI ==+

LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment
Delete lines 826 - 1007
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(a) Each individual patient—shall receive servieesy
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skillfully, safely, and humanely with full respect for the
individual’s patient’s dignity and personal integrity. Each

individual patient shall receive such medical, vocational,
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social, educational, substance abuse, and rehabilitative

services as his or her condition requires in order to live

successfully in the community. In order to achieve this goal,

the department shall is—direeted—+e coordinate its mental health

and substance abuse programs with all other programs of the

department and other state agencies.
(b) Facilities shall develop and maintain, in a form that

is accessible to and readily understandable by individuals held

for examination or admitted for mental health or substance abuse

treatment patients and consistent with rules adopted by the

department—the—feollowing:

1. Criteria, procedures, and required staff training for
the any use of close or elevated levels of supervision, ef
restraint, seclusion, or isolation, er—ef emergency treatment

orders, and fer—the—wse—-of bodily control and physical

management techniques.

2. Procedures for documenting, monitoring, and requiring
clinical review of all uses of the procedures described in
subparagraph 1. and for documenting and requiring review of any
incidents resulting in injury to individuals receiving services
patients.

3. A system for investigating, tracking, managing, and

responding to complaints by individuals persens receiving
services or persons individuwats acting on their behalf.

(c) Facilities shall have written procedures for reporting

events that place individuals receiving services at risk of

harm. Such events must be reported to the managing entity in the

facility’s region and the department as soon as reasonably

possible after discovery and include, but are not limited to:
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1. The death, regardless of cause or manner, of an

individual examined or treated at a facility that occurs while

the individual is at the facility or that occurs within 72 hours

after release, if the death is known to the facility

administrator.

2. An injury sustained, or allegedly sustained, at a

facility, by an individual examined or treated at the facility

and caused by an accident, self-inflicted injury, assault, act

of abuse, neglect, or suicide attempt, if the injury requires

medical treatment by a licensed health care practitioner in an

acute care medical facility.

3. The unauthorized departure or absence of an individual

from a facility in which he or she has been held for involuntary

examination or involuntary placement.

4. A disaster or crisis situation such as a tornado,

hurricane, kidnapping, riot, or hostage situation that

jeopardizes the health, safety, or welfare of individuals

examined or treated in a facility.

5. An allegation of sexual battery upon an individual

examined or treated in a facility.

(d)4er A facility may not use seclusion or restraint for

punishment, to compensate for inadequate staffing, or for the

convenience of staff. Facilities shall ensure that all staff are

made aware of these restrictions en—the use of seelusionand

restraint and shall-make—and maintain records that whieh

demonstrate that this information has been conveyed to each
dadividuat staff member members.
(5) COMMUNICATION, ABUSE REPORTING, AND VISITS.—

(a) Each individual persen—reeceivingserviees in a facility
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providing mental health services under this part has the right
to communicate freely and privately with persons outside the
facility unless it is determined that such communication is

likely to be harmful to the individual persern or others. Each

facility shall make available as——seoonas—reasonablty possikblte—to

persons—reeceiving—serviees a telephone that allows for free
local calls and access to a long-distance service to the

individual as soon as reasonably possible. A facility is not

required to pay the costs of the individual’s a—patientls long-

distance calls. The telephone must shatdt be readily accessible
At and shadt—Pbe placed so that the individual

patient may use it to communicate privately and confidentially.

The facility may establish reasonable rules for the use of the

£his telephone which—previded—that—+the rutes do not interfere

with an individual’s a—patient’s access to a telephone to report

abuse pursuant to paragraph (e).

(b) Each individual patient admitted to a facility under

ar

he—provisiens—ef this part shall be allowed to receive, send,

and mail sealed, unopened correspondence; and the individual’s

tHent!’s incoming or outgoing correspondence may not shaltd
be opened, delayed, held, or censored by the facility unless
there is reason to believe that it contains items or substances

that whieh may be harmful to the individual paftient or others,

in which case the administrator may direct reasonable
examination of such mail and may regulate the disposition of
such items or substances.

(c) Each facility shall allow must—permit immediate access
to an individual amy—patient, subject to the patient’s right to

deny or withdraw consent at any time# by the individual, or by
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99 the individual’s patientfs family members, guardian, guardian

100 advocate, health care surrogate or proxy, representative,

101 bl PN [ S | S I, TS
[ B SN S B W N & § o C T \A= AW § 7 [N SN WY @ Ry vV OTTE

P

y—eouneit; or attorneys
102 |attermey, unless such access would be detrimental to the
103 individual patient. If the a—pats

entls right to communicate or

H

104 to receive visitors is restricted by the facility, written
105 notice of such restriction and the reasons for the restriction

1006 shall be served on the individual and patient+ the individual’s

107 ] !s attorne and—the—patient!’s guardian, guardian
’ I

108 advocate, health care surrogate or proxy, or representative; and

109 such restriction, and the reasons for the restriction, must

110 |shad++ be recorded in on the patient’s clinical record with—the

111 |+reasens—therefor. The restriction must ef—apatient!sright—+te
K

112 PPNt e R RN A = + A~y 171 o
CoMo T Cacec— O T oLt ve—VvV o

113 |every 7 days. The right to communicate or receive visitors may
114 |shadd not be restricted as a means of punishment. This Nething
115 |+ma—%hkis paragraph may not shaldt be construed to limit the

116 |provisions of paragraph (d).

117 (d) Each facility shall establish reasonable rules, which

118 |must be the least restrictive possible, governing visitors,

119 |visiting hours, and the use of telephones by individuals
120
121

Tt
B
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-

theJleast—restrictive possiblemanner. An individual
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res—shatt—have the right to contact and to receive
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V
n

122 communication from his or her attorney £heirattermeys at any

123 reasonable time.

124 (e) Each individual patient receiving mental health or

125 substance abuse treatment im—any—Ffaeitity shall have ready

126 access to a telephone in order to report am alleged abuse. The

127 facility staff shall orally and in writing inform each
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individual patient of the procedure for reporting abuse and
shall make every reasonable effort to present the information in

a language the individual patient understands. A written copy of

that procedure, including the telephone number of the central
abuse hotline and reporting forms, must skatt be posted in plain
view.

(f) The department shall adopt rules providing a procedure

hatl—be—reguiredy As a

B

for reporting abuse. Faeility staff

[0)]

condition of employment, facility staff shall e become familiar

with the requirements and procedures for £ke reporting ef abuse.

(6) CARE AND CUSTODY OF PERSONAL EFFECTS SFPATIENES.—A

facility shall respect the rights of an individual A—patient’s

ight to the possession of his or her clothing and personal
effects shall-—Pbe—respeeted. The facility may take temporary
custody of such effects if when required for medical and safety
reasons. The A—patient’s clothing and personal effects shall be
inventoried upon their removal into temporary custody. Copies of

this inventory shall be given to the individual patient and to

his or her the—patient’s guardian, guardian advocate, health

care surrogate or proxy, or representative and shall be recorded

in the patient!’s clinical record. This inventory may be amended
upon the request of the individual patiert or his or her £he

patientls guardian, guardian advocate, health care surrogate or

proxy, or representative. The inventory and any amendments te—i%
must be witnessed by two members of the facility staff and by
the individual patient, 1f he or she is able. All of the =&

patientls clothing and personal effects held by the facility
shall be returned to the individual patient immediately upon his

or her £he discharge or transfer ef—+hepatient from the
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facility, unless such return would be detrimental to the
individual patient. If personal effects are not returned £e—the
patient, the reason must be documented in the clinical record
along with the disposition of the clothing and personal effects,

which may be given instead to the individual’s patient’s

guardian, guardian advocate, health care surrogate or proxy, or

representative. As soon as practicable after an emergency

transfer ef—a—patient, the individual’s patient’!s clothing and

personal effects shall be transferred to the individual’s

patient!s new location, together with a copy of the inventory
and any amendments, unless an alternate plan is approved by the

individual patient, if he or she is able, and by his or her £he

patient!s guardian, guardian advocate, health care surrogate or

proxy, or representative.

(7) VOTING IN PUBLIC ELECTIONS.—A patient who is eligible
to vote according to the laws of the state has the right to vote
in the primary and general elections. The department shall
establish rules to enable patients to obtain voter registration
forms, applications for absentee ballots, and absentee ballots.

(8) HABEAS CORPUS.—

(a) At any time, and without notice, an individual a—pe¥rson

held or admitted for mental health or substance abuse

examination or placement in a receiving or treatment facility,
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House

The Committee on Judiciary (Bean) recommended the following:

Senate Amendment

Delete line 1275

and insert:

placement patient.
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment (with title amendment)

Between lines 1335 and 1336
insert:
Section 8. Subsection (2) and paragraph (a) of subsection
(4) of section 381.0056, Florida Statutes, are amended to read:
381.0056 School health services program.—

(2) As used in this section, the term:

(a) “Emergency health needs” means onsite evaluation,

management, and aid for illness or injury pending the student’s

return to the classroom or release to a parent, guardian,
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designated friend, law enforcement officer, or designated health

care provider.

(b) “Entity” or “health care entity” means a unit of local
government or a political subdivision of the state; a hospital
licensed under chapter 395; a health maintenance organization
certified under chapter 641; a health insurer authorized under
the Florida Insurance Code; a community health center; a migrant
health center; a federally qualified health center; an
organization that meets the requirements for nonprofit status
under s. 501 (c) (3) of the Internal Revenue Code; a private
industry or business; or a philanthropic foundation that agrees
to participate in a public-private partnership with a county
health department, local school district, or school in the
delivery of school health services, and agrees to the terms and
conditions for the delivery of such services as required by this
section and as documented in the local school health services
plan.

(c) “Invasive screening” means any screening procedure in
which the skin or any body orifice is penetrated.

(d) “Physical examination” means a thorough evaluation of
the health status of an individual.

(e) “School health services plan” means the document that
describes the services to be provided, the responsibility for
provision of the services, the anticipated expenditures to
provide the services, and evidence of cooperative planning by
local school districts and county health departments.

(f) “Screening” means presumptive identification of unknown
or unrecognized diseases or defects by the application of tests

that can be given with ease and rapidity to apparently healthy
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(4) (a) Each county health department shall develop, jointly

persons.

with the district school board and the local school health
advisory committee, a school health services plan.s—and The plan

must include, at a minimum, provisions for all of the following:

1. Health appraisal;

Records review;

Nurse assessment;

Nutrition assessment;

A preventive dental program;
Vision screening;

Hearing screening;

0 J o 0w N

Scoliosis screening;

9. Growth and development screening;

10. Health counseling;

11. Referral and followup of suspected or confirmed health
problems by the local county health department;

12. Meeting emergency health needs in each school;

13. County health department personnel to assist school
personnel in health education curriculum development;

14. Referral of students to appropriate health treatment,
in cooperation with the private health community whenever
possible;

15. Consultation with a student’s parent or guardian
regarding the need for health attention by the family physician,
dentist, or other specialist when definitive diagnosis or
treatment i1s indicated;

16. Maintenance of records on incidents of health problems,

corrective measures taken, and such other information as may be
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needed to plan and evaluate health programs; except, however,
that provisions in the plan for maintenance of health records of
individual students must be in accordance with s. 1002.22;

17. Health information which will be provided by the school
health nurses, when necessary, regarding the placement of
students in exceptional student programs and the reevaluation at
periodic intervals of students placed in such programs; and

18. Notification to the local nonpublic schools of the
school health services program and the opportunity for
representatives of the local nonpublic schools to participate in
the development of the cooperative health services plan.

19. Immediate notification to a student’s parent, guardian,

or caregiver if the student is removed from school, school

transportation, or a school-sponsored activity and taken to a

receiving facility for an involuntary examination pursuant to s.

394.463, including any requirements established under ss.
1002.20(3) and 1002.33(9), as applicable.

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete line 44
and insert:
advocates; amending s. 381.0056, F.S.; revising the
definition of the term “emergency health needs”;
requiring school health services plans to include
notification requirements when a student is removed
from school, school transportation, or a school-
sponsored activity for involuntary examination;

amending s. 394.4599, F.S.; adding health
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment (with title amendment)

Delete lines 1356 - 1404

and insert:

ti+fi+ed mail with the date, time, and method of

notice delivery documented in reeeipts—attached—te the patientls

clinical record. Hand delivery by a facility employee may be

used as an alternative, with the date and time of delivery

documented in the clinical record. If notice is given by a state
attorney or an attorney for the department, a certificate of

service 1s shatt—be sufficient to document service.
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(b) A receiving facility shall give prompt notice of the

whereabouts of an individual a—patient who is being

involuntarily held for examination to the individual’s guardian,

guardian advocate, health care surrogate or proxy, attorney or

representative, by telephone or in person within 24 hours after

the individual’s patient!’s arrival at the facility+—uwntess—+the

thatnornotification bemade. Contact attempts

shall be documented in the individual’s patientls clinical

record and shall begin as soon as reasonably possible after the

individual’s patientls arrival. Netiece thaot o potient is being
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(c)l. A receiving facility shall give notice of the

whereabouts of a minor who is being involuntarily held for

examination pursuant to s. 394.463 to the minor’s parent,

guardian, caregiver, or guardian advocate, in person or by

telephone or other form of electronic communication, immediately

after the minor’s arrival at the facility. The facility may

delay notification for no more than 24 hours after the minor’s

arrival if the facility has submitted a report to the central

abuse hotline, pursuant to s. 39.201, based upon knowledge or

suspicion of abuse, abandonment, or neglect and if the facility

deems a delay in notification to be in the minor’s best

interest.

2. The receiving facility shall attempt to notify the

minor’s parent, guardian, caregiver, or guardian advocate until

the receiving facility receives confirmation from the parent,

guardian, caregiver, or guardian advocate, verbally, by

Page 2 of 10
4/6/2015 2:21:37 PM 590-03431-15




41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 7070

[NRHRA 20c

telephone or other form of electronic communication, or by

recorded message, that notification has been received. Attempts

to notify the parent, guardian, caregiver, or guardian advocate

must be repeated at least once every hour during the first 12

hours after the minor’s arrival and once every 24 hours

thereafter and must continue until such confirmation is

received, unless the minor is released at the end of the 72-hour

examination period, or until a petition for involuntary

placement is filed with the court pursuant to s. 394.463(2) (1).

The receiving facility may seek assistance from a law

enforcement agency to notify the minor’s parent, guardian,

caregiver, or guardian advocate if the facility has not received

within the first 24 hours after the minor’s arrival a

confirmation by the parent, guardian, caregiver, or guardian

advocate that notification has been received. The receiving

facility must document notification attempts in the minor’s

clinical record.

(d)4e)> The written notice of the filing of the petition for

involuntary placement of an individual being held must contain

the following:
1. Notice that the petition has been filed with the circuit
court in the county in which the individual paftiert is

hospitalized and the address of such court.

2. Notice that the office of the public defender has been
appointed to represent the individual patient in the proceeding,
if the individual patient is not otherwise represented by

counsel.
3. The date, time, and place of the hearing and the name of

each examining expert and every other person expected to testify

Page 3 of 10
4/6/2015 2:21:37 PM 590-03431-15




70
71
72
13
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 7070

[NRHRA 20c

in support of continued detention.

4. Notice that the individual patient, the individual’s

pattent!s guardian, guardian advocate, health care surrogate or

proxy, or representative, or the administrator may apply for a
change of venue for the convenience of the parties or witnesses
or because of the condition of the individual patient.

5. Notice that the individual patient is entitled to an

independent expert examination and, if the individual patient

cannot afford such an examination, that the court will provide
for one.

(e)+4ehr A treatment facility shall provide notice of an

individual’s a—patient’s involuntary admission on the next

regular working day after the individual’s patientls arrival at
the facility.
(f)4e)> When an individual a—patient is to be transferred

from one facility to another, notice shall be given by the

facility where the individual patient is located before prier—teo

the transfer.

Section 9. For the purpose of incorporating the amendment
made by this act to section 394.4599, Florida Statutes, in
references thereto, paragraph (a) of subsection (2) and
paragraph (d) of subsection (7) of section 394.4655, Florida
Statutes, are reenacted to read:

394.4655 Involuntary outpatient placement.—

(2) INVOLUNTARY OUTPATIENT PLACEMENT.—

(a)l. A patient who is being recommended for involuntary
outpatient placement by the administrator of the receiving
facility where the patient has been examined may be retained by

the facility after adherence to the notice procedures provided
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99 in s. 394.4599. The recommendation must be supported by the
100 opinion of a psychiatrist and the second opinion of a clinical
101 |psychologist or another psychiatrist, both of whom have
102 |personally examined the patient within the preceding 72 hours,
103 |that the criteria for involuntary outpatient placement are met.
104 However, in a county having a population of fewer than 50,000,
105 if the administrator certifies that a psychiatrist or clinical
106 |psychologist is not available to provide the second opinion, the
107 second opinion may be provided by a licensed physician who has
108 |postgraduate training and experience in diagnosis and treatment
109 |of mental and nervous disorders or by a psychiatric nurse. Any
110 second opinion authorized in this subparagraph may be conducted
111 through a face-to-face examination, in person or by electronic
112 |means. Such recommendation must be entered on an involuntary
113 outpatient placement certificate that authorizes the receiving
114 facility to retain the patient pending completion of a hearing.
115 The certificate shall be made a part of the patient’s clinical
116 record.

117 2. If the patient has been stabilized and no longer meets
118 the criteria for involuntary examination pursuant to s.

119 394.463 (1), the patient must be released from the receiving

120 facility while awaiting the hearing for involuntary outpatient
121 |placement. Before filing a petition for involuntary outpatient
122 treatment, the administrator of a receiving facility or a

123 designated department representative must identify the service
124 |provider that will have primary responsibility for service

125 |provision under an order for involuntary outpatient placement,

126 |unless the person is otherwise participating in outpatient

127 |psychiatric treatment and is not in need of public financing for
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128 that treatment, in which case the individual, if eligible, may
129 |be ordered to involuntary treatment pursuant to the existing

130 |psychiatric treatment relationship.

131 3. The service provider shall prepare a written proposed
132 treatment plan in consultation with the patient or the patient’s
133 guardian advocate, if appointed, for the court’s consideration
134 for inclusion in the involuntary outpatient placement order. The
135 service provider shall also provide a copy of the proposed

136 |treatment plan to the patient and the administrator of the

137 receiving facility. The treatment plan must specify the nature
138 and extent of the patient’s mental illness, address the

139 |reduction of symptoms that necessitate involuntary outpatient
140 |placement, and include measurable goals and objectives for the
141 services and treatment that are provided to treat the person’s
142 mental illness and assist the person in living and functioning
143 in the community or to prevent a relapse or deterioration.

144 Service providers may select and supervise other individuals to
145 implement specific aspects of the treatment plan. The services
146 in the treatment plan must be deemed clinically appropriate by a
147 |physician, clinical psychologist, psychiatric nurse, mental

148 health counselor, marriage and family therapist, or clinical

149 social worker who consults with, or is employed or contracted
150 |by, the service provider. The service provider must certify to
151 the court in the proposed treatment plan whether sufficient

152 services for improvement and stabilization are currently

153 available and whether the service provider agrees to provide

154 those services. If the service provider certifies that the

155 services in the proposed treatment plan are not available, the

156 |petitioner may not file the petition.
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(7) PROCEDURE FOR CONTINUED INVOLUNTARY OUTPATIENT
PLACEMENT.—

(d) Notice of the hearing shall be provided as set forth in
s. 394.4599. The patient and the patient’s attorney may agree to
a period of continued outpatient placement without a court
hearing.

Section 10. For the purpose of incorporating the amendment
made by this act to section 394.4599, Florida Statutes, in
references thereto, subsection (2) and paragraph (b) of
subsection (7) of section 394.467, Florida Statutes, are
reenacted to read:

394.467 Involuntary inpatient placement.—

(2) ADMISSION TO A TREATMENT FACILITY.—A patient may be
retained by a receiving facility or involuntarily placed in a
treatment facility upon the recommendation of the administrator
of the receiving facility where the patient has been examined
and after adherence to the notice and hearing procedures
provided in s. 394.4599. The recommendation must be supported by
the opinion of a psychiatrist and the second opinion of a
clinical psychologist or another psychiatrist, both of whom have
personally examined the patient within the preceding 72 hours,
that the criteria for involuntary inpatient placement are met.
However, in a county that has a population of fewer than 50,000,
if the administrator certifies that a psychiatrist or clinical
psychologist is not available to provide the second opinion, the
second opinion may be provided by a licensed physician who has
postgraduate training and experience in diagnosis and treatment
of mental and nervous disorders or by a psychiatric nurse. Any

second opinion authorized in this subsection may be conducted
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through a face-to-face examination, in person or by electronic
means. Such recommendation shall be entered on an involuntary
inpatient placement certificate that authorizes the receiving
facility to retain the patient pending transfer to a treatment
facility or completion of a hearing.

(7) PROCEDURE FOR CONTINUED INVOLUNTARY INPATIENT
PLACEMENT.—

(b) If the patient continues to meet the criteria for
involuntary inpatient placement, the administrator shall, prior
to the expiration of the period during which the treatment
facility is authorized to retain the patient, file a petition
requesting authorization for continued involuntary inpatient
placement. The request shall be accompanied by a statement from
the patient’s physician or clinical psychologist justifying the
request, a brief description of the patient’s treatment during
the time he or she was involuntarily placed, and an
individualized plan of continued treatment. Notice of the
hearing shall be provided as set forth in s. 394.4599. If at the
hearing the administrative law judge finds that attendance at
the hearing is not consistent with the best interests of the
patient, the administrative law judge may waive the presence of
the patient from all or any portion of the hearing, unless the
patient, through counsel, objects to the waiver of presence. The
testimony in the hearing must be under oath, and the proceedings
must be recorded.

Section 11. For the purpose of incorporating the amendment
made by this act to section 394.4599, Florida Statutes, in a
reference thereto, subsection (1) of section 394.4685, Florida

Statutes, is reenacted to read:
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394.4685 Transfer of patients among facilities.—

(1) TRANSFER BETWEEN PUBLIC FACILITIES.-—

(a) A patient who has been admitted to a public receiving
facility, or the family member, guardian, or guardian advocate
of such patient, may request the transfer of the patient to
another public receiving facility. A patient who has been
admitted to a public treatment facility, or the family member,
guardian, or guardian advocate of such patient, may request the
transfer of the patient to another public treatment facility.
Depending on the medical treatment or mental health treatment
needs of the patient and the availability of appropriate
facility resources, the patient may be transferred at the
discretion of the department. If the department approves the
transfer of an involuntary patient, notice according to the
provisions of s. 394.4599 shall be given prior to the transfer
by the transferring facility. The department shall respond to
the request for transfer within 2 working days after receipt of
the request by the facility administrator.

(b) When required by the medical treatment or mental health
treatment needs of the patient or the efficient utilization of a
public receiving or public treatment facility, a patient may be
transferred from one receiving facility to another, or one
treatment facility to another, at the department’s discretion,
or, with the express and informed consent of the patient or the
patient’s guardian or guardian advocate, to a facility in
another state. Notice according to the provisions of s. 394.4599
shall be given prior to the transfer by the transferring
facility. If prior notice is not possible, notice of the

transfer shall be provided as soon as practicable after the
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245 Section 12. For the purpose of incorporating the amendment

244 transfer.

246 made by this act to section 394.4599, Florida Statutes, in a
247 reference thereto, subsection (2) of section 394.469, Florida

248 Statutes, 1s reenacted to read:

249 394.469 Discharge of involuntary patients.—

250 (2) NOTICE.—Notice of discharge or transfer of a patient
251 shall be given as provided in s. 394.4599.

252

253 ================= T I T LE A MENIDMENT ================

254 And the title 1is amended as follows:
255 Delete line 47

256 and insert:

257 admitted to a facility; requiring a receiving facility
258 to give notice immediately of the whereabouts of a

259 minor who is being held involuntarily to the minor’s
260 parent, guardian, caregiver, or guardian advocate;

261 providing circumstances when notification may be

262 delayed; requiring the receiving facility to make

263 continuous attempts to notify; authorizing the

264 receiving facility to seek assistant from law

265 enforcement under certain circumstances; requiring the
266 receiving facility to document notification attempts
267 in the minor’s clinical record; reenacting ss.

268 394.4655(2) (a) and (7)(d), 394.467(2) and (7) (b),

269 394.4685(1), and 394.469(2), F.S., to incorporate the
270 amendment made to s. 394.4599, F.S., in references

271 thereto; amending s. 394.4615, F.S.;
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment (with title amendment)
Delete lines 1439 - 1461

and insert:

(c) A petition for involuntary inpatient placement is filed

and the records are needed by the state attorney to evaluate the

allegations set forth in the petition or to prosecute the

petition. However, the state attorney may not use clinical

records obtained under this part for the purpose of criminal

investigation or prosecution, or for any other purpose not

authorized by this part.
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(d) 4> The court orders such release. In determining
whether there is good cause for disclosure, the court shall
weigh the need for the information to be disclosed against the

possible harm of disclosure to the individual persern to whom

such information pertains.

(e)4e The individual patient is committed to, or is to be

returned to, the Department of Corrections frem—the bPepartment

£ (O
O T

Tdren—and—Famitiesy and the Department of Corrections
requests such records. These records shall be furnished without
charge to the Department of Corrections.

(3) Information from the clinical record may be released in
the following circumstances:

(a) When a patient has declared an intention to harm other
persons. When such declaration has been made, the administrator
may authorize the release of sufficient information to provide

adequate warning to law enforcement agencies and to the person

threatened with harm by the

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:

Between lines 49 and 50
insert:

providing for the release of information from the

clinical record to law enforcement agencies under

certain circumstances;
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment
Delete lines 1934 - 1963

and insert:

mental health or substance abuse treatment if it is determined

that such treatment is necessary for the safety of the
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(g) An individual may not be held for involuntary

examination for more than 72 hours from the time of the

individual’s arrival at the facility, except that this period

may be extended by 48 hours if a physician documents in the

clinical record that the individual has ongoing symptoms of

substance intoxication or substance withdrawal and the

individual would likely experience significant clinical benefit

from detoxification services. This determination must be made

based on a face-to-face examination conducted by the physician

no less than 48 hours and not more than 72 hours after the

individual’s arrival at the facility. Based on the individual’s

needs, one of the following actions must be taken within the

involuntary examination period:

1. The individual shall be released after consultation with

the admitting professional and the approval of a psychiatrist,

psychiatric nurse, psychologist, or substance abuse

professional. However, if the examination i1s conducted in a

hospital, an emergency department physician may approve the

release. If the examination is conducted in an addictions

receiving facility or detoxification facility, a physician or

substance abuse professional may approve release. The

Page 2 of 2
4/6/2015 3:10:58 PM 590-03457-15




=

R O W O J o O b W NN

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. SB 7070

| AIEINAI o<

LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment (with title amendment)

Between lines 3191 and 3192
insert:

Section 29. Paragraph (1) is added to subsection (3) of
section 1002.20, Florida Statutes, to read:

1002.20 K-12 student and parent rights.—Parents of public
school students must receive accurate and timely information
regarding their child’s academic progress and must be informed
of ways they can help their child to succeed in school. K-12

students and their parents are afforded numerous statutory
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rights including, but not limited to, the following:
(3) HEALTH ISSUES.—

(1) Notification of involuntary examinations.—The public

school principal or the principal’s designee shall immediately

notify the parent of a student who is removed from school,

school transportation, or a school-sponsored activity and taken

to a receiving facility for an involuntary examination pursuant

to s. 394.463. The principal or the principal’s designee may

delay notification for no more than 24 hours after the student

is removed from school if the principal or designee deems the

delay to be in the student’s best interest and if a report has

been submitted to the central abuse hotline, pursuant to s.

39.201, based upon knowledge or suspicion of abuse, abandonment,

or neglect. Each district school board shall develop a policy

and procedures for notification under this paragraph.

Section 30. Paragraph (g) is added to subsection (9) of
section 1002.33, Florida Statutes, to read:

1002.33 Charter schools.—

(9) CHARTER SCHOOL REQUIREMENTS.—

(qg) The charter school principal or the principal’s

designee shall immediately notify the parent of a student who is

removed from school, school transportation, or a school-

sponsored activity and taken to a receiving facility for an

involuntary examination pursuant to s. 394.463. The principal or

the principal’s designee may delay notification for no more than

24 hours after the student is removed from school if the

principal or designee deems the delay to be in the student’s

best interest and if a report has been submitted to the central

abuse hotline, pursuant to s. 39.201, based upon knowledge or
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suspicion of abuse, abandonment, or neglect. Each charter school

governing board shall develop a policy and procedures for

notification under this paragraph.

================= T I T LE A MENDMEN T ================

And the title is amended as follows:
Delete line 161

and insert:
the Legislature; amending ss. 1002.20 and 1002.33,
F.S.; requiring public school and charter school
principals or their designees to provide notice of the
whereabouts of a student removed from school, school
transportation, or a school-sponsored activity for
involuntary examination; providing conditions for
delay in notification; requiring district school
boards and charter school governing boards to develop
notification policies and procedures; amending ss.

39.407, 394.4612,
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LEGISLATIVE ACTION

Senate . House

The Committee on Judiciary (Bean) recommended the following:
Senate Amendment (with title amendment)

Between lines 3191 and 3192
insert:

Section 29. Section 944.805, Florida Statutes, is created
to read:

944.805 Nonviolent offender reentry program.—

(1) As used in this section, the term:

(a) “Department” means the Department of Corrections.

(b) “Nonviolent offender” means an offender whose primary

offense is a felony of the third degree, who is not the subject
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of a domestic violence injunction currently in force, and who

has never been convicted of:

1. A forcible felony as defined in s. 776.08, Florida

Statutes;
2. An offense specified in s. 775.082(9) (a)l.r., Florida

Statutes, regardless of prior incarceration or release;

3. An offense described in chapter 847, Florida Statutes;

4. An offense under chapter 827, Florida Statutes;

5. Any offense specified in s. 784.07, s. 784.074, s.
784.075, s. 784.076, s. 784.08, s. 784.083, or s. 784.085,
Florida Statutes;

6. Any offense involving the possession or use of a

firearm;

7. A capital felony or a felony of the first or second

degree;

8. Any offense that requires a person to register as a

sexual offender pursuant to s. 943.0435, Florida Statutes.

(2) (a) The department shall develop and administer a

reentry program for nonviolent offenders. The reentry program

must include prison-based substance abuse treatment, general

education development and adult basic education courses,

vocational training, training in decisionmaking and personal

development, and other rehabilitation programs.

(b) The reentry program is intended to divert nonviolent

offenders from long periods of incarceration when a reduced

period of incarceration supplemented by participation in

intensive substance abuse treatment and rehabilitative

programming could produce the same deterrent effect, protect the

public, rehabilitate the offender, and reduce recidivism.
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(c) The nonviolent offender must serve at least 6 months in

the reentry program. The offender may not count any portion of

his or her sentence served before placement in the reentry

program as progress toward program completion.

(d) A reentry program may be operated in a secure area in

or adjacent to a correctional institution.

(3) The department shall screen offenders committed to the

department for eligibility to participate in the reentry program

using the criteria in this section. To be eligible, an offender

must be a nonviolent offender, must have served at least one-

half of his or her original sentence, and must have been

identified as needing substance abuse treatment.

(4) In addition, the department must consider the following

factors when selecting participants for the reentry program:

The offender’s history of disciplinary reports.

The offender’s criminal history.

The severity of the offender’s addiction.

The offender’s history of criminal behavior related to

substance abuse.

(e) Whether the offender has participated or requested to

participate in any general educational development certificate

program or other educational, technical, work, vocational, or

self-rehabilitation program.

(f) The results of any risk assessment of the offender.

(g) The outcome of all past participation of the offender

in substance abuse treatment programs.

(h) The possible rehabilitative benefits that substance

abuse treatment, educational programming, vocational training,

and other rehabilitative programming might have on the offender.
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(1) The likelihood that the offender’s participation in the

program will produce the same deterrent effect, protect the

public, save taxpayer dollars, and prevent or delay recidivism

to an equal or greater extent than completion of the sentence

previously imposed.

(5) (a) If an offender volunteers to participate in the

reentry program, meets the eligibility criteria, and is selected

by the department based on the considerations in subsection (4)

and if space is available in the reentry program, the department

may request the sentencing court to approve the offender’s

participation in the reentry program. The request must be made

in writing, must include a brief summation of the department’s

evaluation under subsection (4), and must identify the documents

or other information upon which the evaluation is based. The

request and all accompanying documents may be delivered to the

sentencing court electronically.

(b)1. The department shall notify the state attorney that

the offender is being considered for placement in the reentry

program. The notice must include a copy of all documents

provided with the request to the court. The notice and all

accompanying documents may be delivered to the state attorney

electronically and may take the form of a copy of an electronic

delivery made to the sentencing court.

2. The notice must also state that the state attorney may

notify the sentencing court in writing of any objection he or

she may have to placement of the nonviolent offender in the

reentry program. Such notification must be made within 15 days

after receipt of the notice by the state attorney from the

department. Regardless of whether an objection is raised, the
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state attorney may provide the sentencing court with any

information supplemental or contrary to the information provided

by the department which may assist the court in its

determination.

(c) In determining whether to approve a nonviolent offender

for participation in the reentry program, the sentencing court

may consider any facts that the court considers relevant,

including, but not limited to, the criteria listed in subsection

(4); the original sentencing report and any evidence admitted in

a previous sentencing proceeding; the offender’s record of

arrests without conviction for crimes; any other evidence of

allegations of unlawful conduct or the use of violence by the

offender; the offender’s family ties, length of residence in the

community, employment history, and mental condition; the

likelihood that participation in the program will produce the

same deterrent effect, rehabilitate the offender, and prevent or

delay recidivism to an equal or greater extent than completion

of the sentence previously imposed; and the likelihood that the

offender will engage again in criminal conduct.

(d) The sentencing court shall notify the department in

writing of the court’s decision to approve or disapprove the

requested placement of the nonviolent offender no later than 30

days after the court receives the department’s request to place

the offender in the reentry program. If the court approves the

placement, the notification must list the factors upon which the

court relied in making its determination.

(6) After the nonviolent offender is admitted to the

reentry program, he or she shall undergo a complete substance

abuse assessment to determine his or her substance abuse
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128 treatment needs. The offender shall also receive an educational

129 assessment, which must be accomplished using the Test of Adult

130 |Basic Education or any other testing instrument approved by the

131 Department of Education. Each offender who has not obtained a

132 |high school diploma shall be enrolled in an adult education

133 |program designed to aid the offender in improving his or her

134 academic skills and earning a high school diploma. Additional

135 assessments of the offender’s vocational skills and future

136 career education shall be provided to the offender as needed. A

137 |periodic reevaluation shall be made to assess the progress of

138 each offender.

139 (7) (a) If a nonviolent offender in the reentry program

140 becomes unmanageable, the department may revoke the offender’s

141 gain-time and place the offender in disciplinary confinement in

142 accordance with department rule. Except as provided in paragraph

143 (b), the offender shall be readmitted to the reentry program

144 after completing the ordered discipline. Any period during which

145 the offender cannot participate in the reentry program must be

146 |excluded from the specified time requirements in the reentry

147 program.

148 (b) The department may terminate an offender from the

149 reentry program if:

150 1. The offender commits or threatens to commit a violent
151 act;
152 2. The department determines that the offender cannot

153 |participate in the reentry program because of the offender’s

154 medical condition;

155 3. The offender’s sentence is modified or expires;

156 4. The department reassigns the offender’s classification
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5. The department determines that removing the offender

status; or

from the reentry program is in the best interest of the offender

or the security of the reentry program facility.

(8) (a) The department shall submit a report to the

sentencing court at least 30 days before the nonviolent offender

is scheduled to complete the reentry program. The report must

describe the offender’s performance in the reentry program and

certify whether the performance is satisfactory. The court may

schedule a hearing to consider any modification to the imposed

sentence. Notwithstanding the eligibility criteria contained in

s. 948.20, if the offender’s performance is satisfactory to the

department and the court, the court shall issue an order

modifying the sentence imposed and placing the offender on drug

offender probation, as described in s. 948.20(2), subject to the

department’s certification of the offender’s successful

completion of the remainder of the reentry program. The term of

drug offender probation must not be less than the remaining time

the offender would have served in prison had he or she not

participated in the program. A condition of drug offender

probation may include electronic monitoring or placement in a

community residential or nonresidential licensed substance abuse

treatment facility under the jurisdiction of the department or

the Department of Children and Families or any public or private

entity providing such services. The order must include findings

that the offender’s performance is satisfactory, that the

requirements for resentencing under this section are satisfied,

and that public safety will not be compromised. If the

nonviolent offender violates the conditions of drug offender
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186 |probation, the court may revoke probation and impose any

187 sentence that it might have originally imposed. An offender may

188 not be released from the custody of the department under this

189 |section except pursuant to a judicial order modifying his or her

190 sentence.

191 (b) If an offender released pursuant to paragraph (a)

192 intends to reside in a county that has established a

193 |postadjudicatory drug court program as described in s. 397.334,

194 the sentencing court may require the offender to successfully

195 |complete the postadjudicatory drug court program as a condition

196 |of drug offender probation. The original sentencing court shall

197 relinquish jurisdiction of the offender’s case to the

198 |postadjudicatory drug court program until the offender is no

199 longer active in the program, the case is returned to the

200 sentencing court due to the offender’s termination from the

201 |program for failure to comply with the terms of the program, or

202 the offender’s sentence is completed. An offender who is

203 transferred to a postadjudicatory drug court program shall

204 comply with all conditions and orders of the program.

205 (9) The department shall implement the reentry program to

206 the fullest extent feasible within available resources.

207 (10) The department may enter into performance-based

208 contracts with qualified individuals, agencies, or corporations

209 for the provision of any or all of the services for the reentry

210 |program. However, an offender may not be released from the

211 custody of the department under this section except pursuant to

212 a judicial order modifying a sentence.

213 (11) A nonviolent offender in the reentry program is

214 subject to rules of conduct established by the 