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BILL DESCRIPTION and
TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION

1 SB 270 Involuntary Examination and Involuntary Admission of  Favorable
Steube Minors; Authorizing a designated law enforcement Yeas 7 Nays 0
(Identical H 947) agency to decline to transport a minor 14 years of age
or younger to a receiving facility for mental health or
substance abuse evaluation if the parent or guardian
of the minor agrees to transport the minor to the
receiving facility; requiring the examination of a minor
14 years of age or younger to be initiated within 8
hours after the patient’s arrival at the receiving facility,
etc.

CJ 01/29/2018 Favorable
CF
RC

2 SB 310 Threats to Kill or do Bodily Injury; Prohibiting a person  Fav/CS
Steube from making a threat to kill or do bodily injury to Yeas 6 Nays O
(Compare CS/CS/CS/H 165) another person in a writing or other record and
transmitting that threat in any manner, etc.

(ON] 01/29/2018 Fav/CS
AP
RC

3 SB 624 Drones; Prohibiting a person from knowingly or Fav/CS
Young willingly operating a drone over, allowing a drone to Yeas 5 Nays 0
(Similar CS/H 471) make contact with, allowing a drone to come within a
certain distance of, or using a drone to introduce
contraband into or within the secure perimeter of a
fixed-site facility; authorizing the use of a drone if a
law enforcement agency possesses reasonable
suspicion that, under particular circumstances, swift
action is needed to facilitate the collection of evidence
at a crime scene or traffic crash scene, etc.

(ON] 01/29/2018 Fav/CS
Ju
RC
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COMMITTEE MEETING EXPANDED AGENDA
Criminal Justice
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BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
4 SB 776 Theft; Increasing the fine for the theft of a Fav/CS
Grimsley commercially farmed animal or a bee colony of a Yeas 6 Nays 0
(Identical H 491) registered beekeeper, etc.
CJ 01/29/2018 Fav/CS
AG
RC
5 SB 860 Criminal History Records; Requiring the Criminal Fav/CS
Bracy Justice Information Program to administratively seal Yeas 5 Nays 1
(Identical H 919, Compare H 921, the criminal history records of a minor upon
S 690, S 692, Linked S 862) notification by the clerk of the court under specified
circumstances, etc.
CJ 01/29/2018 Fav/CS
Ju
RC
6 SB 862 Public Records/Sealing of Criminal History Records; Fav/CS
Bracy Expanding an existing public records exemption to Yeas 5 Nays 1
(Identical H 921, Compare H 919, include the administrative sealing of specified criminal
S 690, S 692, Linked S 860) history records; providing for future review and repeal
of the expanded exemption; providing a statement of
public necessity, etc.
CJ 01/29/2018 Fav/CS
GO
RC
7 SB 1178 Public Records/Photographs or Video or Audio Temporarily Postponed
Bracy Recordings that Depict or Record Killing of a Person;

(Similar H 653)

Expanding an exemption from public records
requirements for a photograph or video or audio
recording held by an agency which depicts or records
the killing of a law enforcement officer to include a
photograph or video or audio recording held by an
agency which depicts or records the killing of a
person; providing for future legislative review and
repeal of the exemption; providing a statement of
public necessity, etc.

cJ 01/29/2018 Temporarily Postponed
GO
RC

01292018.1840
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TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS COMMITTEE ACTION

8 SB 1218
Brandes

Persons Awaiting Trial; Providing that a court is not Fav/CS

required to consider the source of funds used to post Yeas 4 Nays 1
bail or procure an appearance bond when

determining whether to release a defendant on bail or

other conditions when such funds are provided by a

charitable bail fund; requiring the Department of

Corrections to develop a risk assessment instrument;

creating the Risk Assessment Pilot Program for a

specified period, etc.

(ON] 01/29/2018 Fav/CS
ACJ
AP

9 SB 1264
Steube
(Similar H 1003)

Mandatory Court Costs; Increasing the minimum Temporarily Postponed
amount of costs charged per case by state attorneys,
etc.

cJ 01/29/2018 Temporarily Postponed
ACJ
AP

10 SB 1318
Rouson
(Similar H 1201)

Education for Prisoners; Authorizing the Department Favorable

of Corrections to contract with certain entities to Yeas 5 Nays 0
provide educational services for the Correctional

Education Program; authorizing each county to

contract with certain entities to provide educational

services for county inmates; removing a provision

prohibiting state funds for the operation of

postsecondary workforce programs from being used

for the education of certain state inmates, etc.

CcJ 01/29/2018 Favorable
ACJ
AP
11  SB 1430 Plea Agreements in Cases Involving Child Deaths; Not Considered
Taddeo Requiring that a state attorney make a written

(Similar H 867)

statement justifying a plea agreement in a case
involving the death of a child in certain circumstances,
etc.

CJ 01/29/2018 Not Considered
JuU
RC

12 SB 1440
Powell
(Similar H 781)

Mental lliness Training for Law Enforcement Officers;  Favorable
Requiring the Department of Law Enforcement to Yeas 6 Nays O
establish a continued employment training component

relating to mental illness, etc.

(ON] 01/29/2018 Favorable
ACJ
AP

01292018.1840

S-036 (10/2008)
Page 3 of 4
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Criminal Justice
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BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
13  SB 1490 Determining Bail; Creating a presumption that Amendment Adopted -
Bracy individuals arrested for allegedly committing Temporarily Postponed
(Compare H 967, S 1882) nonviolent misdemeanors be released on

nonmonetary conditions or nonmonetary restrictions;
restricting the determinations a court must consider
for bail or other conditions for persons committing
crimes other than nonviolent misdemeanor offenses;
authorizing a court to revoke pretrial release and
order pretrial detention if the court finds probable
cause to believe that the defendant committed a new
violent crime or a new dangerous crime while on
pretrial release, etc.

(ON] 01/29/2018 Amendment Adopted -
Temporarily Postponed
JuU
RC
14  SB 1780 Victims of Reform School Abuse; Citing this act as the Fav/CS
Rouson “Arthur G. Dozier School and Okeechobee School Yeas 5 Nays 0
(Similar H 1315) Abuse Victim Certification Act”; requiring a person

seeking certification under this act to apply to the
Department of Juvenile Justice by a certain date;
requiring the department to examine the application,
notify the applicant of any errors or omissions, and
request any additional information within a certain
timeframe; requiring the department to certify an
applicant as a victim of Florida reform school abuse if
the department determines his application meets the
requirements of this act, etc.

(ON] 01/29/2018 Fav/CS
ACJ
AP

Other Related Meeting Documents
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: SB 270

INTRODUCER: Senator Steube

SUBJECT: Involuntary Examination and Involuntary Admission of Minors
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Erickson Jones CJ Favorable
2. CF
3. RC
Summary:

SB 270 amends the Baker Act to provide that a designated law enforcement agency may decline
to transport a minor 14 years of age or younger to a receiving facility for involuntary
examination if current law requirements for declining transport are met and the minor’s parent or
guardian agrees to transport the minor to the receiving facility.

The bill provides specific criteria for taking a minor 14 years of age or younger to a receiving
facility for involuntary examination, including consent of the minor’s parent or guardian.
Exceptions to this consent are provided. A person 14 years of age or older is subject to the
criteria in current law for taking a person to a receiving facility for involuntary examination.

If the patient is a minor 14 years of age or younger, the involuntary examination at the receiving
facility must be initiated within 8 hours after the patient’s arrival at the facility. If the patient is a
minor older than 14 years of age, the examination must be initiated within 12 hours after the
patient’s arrival at the facility.

A receiving facility must release a minor 14 years of age or younger without delay to the minor’s
parent or guardian upon request of the parent or guardian, unless parent or guardian consent was
not necessary to conduct the examination; the facility made a report with the central abuse
hotline based upon knowledge or suspicion of abuse, abandonment, or neglect; or the facility
filed a petition for involuntary services.
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. Present Situation:
Baker Act

In 1971, the Legislature adopted the Florida Mental Health Act, otherwise known as the Baker
Act.! The Baker Act authorizes treatment programs for mental, emotional, and behavioral
disorders. The Baker Act requires programs to include comprehensive health, social, educational,
and rehabilitative services to persons requiring intensive short-term and continued treatment to
facilitate recovery. Additionally, the Baker Act provides protections and rights to individuals
examined or treated for mental illness. Legal procedures are addressed for mental health
examination and treatment, including voluntary admission, involuntary admission, involuntary
inpatient treatment, and involuntary outpatient treatment.

Receiving Facility

Individuals in acute mental or behavioral health crisis may require emergency treatment to
stabilize their condition. Emergency mental health examination and stabilization services may be
provided on a voluntary or involuntary basis.? Involuntary patients must be taken to a receiving
facility, which is a public or private facility or hospital designated by the Department of Children
and Families (DCF) to receive and hold or refer, as appropriate, involuntary patients under
emergency conditions for mental health evaluation and to provide treatment or transportation to
the appropriate service provider. A county jail is not a receiving facility.?

Criteria for Taking a Person to a Receiving Facility for Involuntary Examination

An involuntary examination includes an examination performed under s. 394.463, F.S.* The

purpose of the examination is to determine whether a person qualifies for involuntary services.®

Involuntary services include court-ordered outpatient services or inpatient placement for mental

health treatment.® Section 394.463, F.S., provides that a person may be taken to a receiving

facility for involuntary examination if there is reason to believe that the person has a mental

illness’ and because of his or her mental illness:

e The person has refused voluntary examination after conscientious explanation and disclosure
of the purpose of the examination; or

e The person is and is unable to determine for himself or herself whether examination is
necessary; and

! Section 394.451, F.S. The act was created by ch. 71-131, L.O.F., and is codified in Part | of ch. 394, F.S. (ss. 394.451-
394.47892, F.S.).

2 Sections 394.4625 and 394.463, F.S.

3 Section 394.455(39), F.S.

4 Section 394.455(22), F.S.

°1d.

6 Section 394.455(23), F.S. The bill does not amend ss. 394.4655 and 394.467, F.S., which relate, respectively, to involuntary
outpatient services and involuntary inpatient placement, and therefore the criteria and procedures relevant to involuntary
outpatient services and involuntary inpatient placement are not discussed in this analysis.

" “Mental illness” means an impairment of the mental or emotional processes that exercise conscious control of one’s actions
or of the ability to perceive or understand reality, which impairment substantially interferes with the person’s ability to meet
the ordinary demands of living. For purposes of Part | of ch. 394, F.S., the term does not include a developmental disability
as defined in ch. 393, F.S., intoxication, or conditions manifested only by antisocial behavior or substance abuse.

Section 394.455(28), F.S.
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e Either of the following applies:

o Without care or treatment, the person is likely to suffer from neglect or refuse to care for
himself or herself; such neglect or refusal poses a real and present threat of substantial
harm to his or her well-being, and it is not apparent that such harm may be avoided
through the help of willing family members or friends or the provision of other services.

o There is a substantial likelihood that without care or treatment the person will cause
serious bodily harm to himself or herself or others in the near future, as evidenced by
recent behavior.®

Initiation of Involuntary Examination

There are three means of initiating an involuntary examination. First, a court may enter an ex
parte order stating that a person appears to meet the criteria for involuntary examination and
specifying the findings on which that conclusion is based. If other less restrictive means are not
available, such as voluntary appearance for outpatient evaluation, a law enforcement officer or
other designated agent of the court takes the person into custody and delivers him or her to an
appropriate, or the nearest, facility within the designated receiving system for examination.®

Second, a law enforcement officer must take a person who appears to meet the criteria for
involuntary examination into custody and deliver the person or have him or her delivered to an
appropriate, or the nearest, facility for examination. The officer executes a written report
detailing the circumstances under which the person was taken into custody, which is made a part
of the patient’s clinical record.®

Third, a physician, clinical psychologist, psychiatric nurse, mental health counselor, marriage
and family therapist, or clinical social worker may execute a certificate stating that he or she has
examined a person within the preceding 48 hours and finds that the person appears to meet the
criteria for involuntary examination and stating the observations upon which that conclusion is
based. If other less restrictive means, such as voluntary appearance for outpatient evaluation, are
not available, a law enforcement officer takes the person named in the certificate into custody
and delivers him or her to the appropriate, or nearest, facility for examination. The law
enforcement officer executes a written report detailing the circumstances under which the person
was taken into custody. The certificate and the law enforcement officer’s report are made a part
of the patient’s clinical record.

Transportation to a Receiving Facility

The Baker Act requires each county to designate a single law enforcement agency within the
county to transfer the person in need of services to a receiving facility for involuntary
examination.'? If the person is in custody based on noncriminal or minor criminal behavior that
meets the statutory guidelines for involuntary examination under s. 394.463, F.S., the law
enforcement officer must transport the person to the appropriate facility within the designated

8 Section 394.463(1), F.S.

% Section 394.463(2)(a)1., F.S.
10 Section 394.463(2)(a)2., F.S.
11 Section 394.463(2)(a)3., F.S.
12 Section 394.462(1)(a), F.S.
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receiving system pursuant to a transportation plan or an exception granted by the DCF Secretary,
or to the nearest receiving facility if neither apply*®

If the person is arrested for a felony and it appears the person meets the statutory guidelines for
involuntary examination or placement under Part | of ch. 394, F.S., the person must first be
processed in the same manner as any other criminal suspect. Thereafter, the law enforcement
officer must immediately notify the appropriate facility within the designated receiving system
pursuant to a transportation plan or an exception granted by the DCF Secretary, or to the nearest
receiving facility if neither apply. The receiving facility is responsible for promptly arranging for
the examination and treatment of the person, but is not required to admit a person charged with a
crime foL}Nhom the facility determines and documents that it is unable to provide adequate
security.

If the law enforcement officer believes the person has an emergency medical condition, the
person may be first transported to a hospital for emergency medical treatment, regardless of
whether the hospital is a designated receiving facility.!®

A designated law enforcement agency may decline to transport a person to a receiving facility

only if:

e The jurisdiction designated by the county has contracted on an annual basis with an
emergency medical transport service or private transport company for transportation of
persons to receiving facilities pursuant to this section at the sole cost of the county; and

e The law enforcement agency and the emergency medical transport service or private
transport company agree that the continued presence of law enforcement personnel is not
necessary for the safety of the person or others.®

The appropriate facility within the designated receiving system pursuant to a transportation plan
or an exception granted by the DCF Secretary, or the nearest receiving facility if neither apply,
must accept a person brought by a law enforcement officer, or an emergency medical transport
service or private transport company authorized by the county, for involuntary examination
pursuant to s. 394.463, F.S.Y/

Notice by Receiving Facility to Parent or Guardian of a Minor

A receiving facility must give notice of the whereabouts of a minor who is being involuntarily
held for examination pursuant to s. 394.463, F.S., to the minor’s parent, guardian, caregiver, or
guardian advocate, in person or by telephone or other form of electronic communication,
immediately after the minor’s arrival at the facility. The facility may delay notification for no
more than 24 hours after the minor’s arrival if the facility has submitted a report to the central
abuse hotline pursuant to s. 39.201, F.S., based upon knowledge or suspicion of abuse,

13 Section 394.462(1)(g), F.S.

14 Section 394.462(1)(h), F.S. If the facility is unable to provide adequate security, examination or treatment of the person is
provided where he or she is held. 1d.

15 Section 394.462(1)(i), F.S.

16 Section 394.462(1)(b)1., F.S.

17 Section 394.462(1)(k), F.S.
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abandonment, or neglect and if the facility deems a delay in notification to be in the minor’s best
interest.'®

The receiving facility must also attempt to notify the minor’s parent, guardian, caregiver, or
guardian advocate until the receiving facility receives confirmation from the parent, guardian,
caregiver, or guardian advocate, verbally, by telephone or other form of electronic
communication, or by recorded message, that notification has been received. Attempts to notify
the parent, guardian, caregiver, or guardian advocate must be repeated at least once every hour
during the first 12 hours after the minor’s arrival and once every 24 hours thereafter and must
continue until such confirmation is received, unless the minor is released at the end of the 72-
hour examination period, or until a petition for involuntary services is filed with the court. The
receiving facility may seek assistance from a law enforcement agency to notify the minor’s
parent, guardian, caregiver, or guardian advocate if the facility has not received within the first
24 hours after the minor’s arrival a confirmation by the parent, guardian, caregiver, or guardian
advocate that notification has been received. The receiving facility must document notification
attempts in the minor’s clinical record.*®

Time Limitations for Conducting an Involuntary Examination

Specified time periods apply to holding a person in a receiving facility for involuntary

examination. Generally, the examination period must be for up to72 hours.?® However, for a

minor, the examination must be initiated within 12 hours after the minor arrives at the facility.?

Within the examination period or, if the examination period ends on a weekend or holiday, no

later than the next working day thereafter, one of the following actions must be taken, based on

the individual needs of the patient:

e The patient must be released, unless he or she is charged with a crime, in which case law
enforcement will resume custody;

e The patient must be released into voluntary outpatient treatment;

e The patient must be asked to give consent to be placed as a voluntary patient if placement is
recommended; or

e A petition for involuntary placement must be filed in circuit court for outpatient or inpatient
treatment.?2

18 Section 394.4599(2)(c)1., F.S.

19 Section 394.4599(2)(c)2., F.S.

20 Section 394.463(2)(g), F.S.

2 d.

221d. A person for whom an involuntary examination has been initiated who is being evaluated or treated at a hospital for an
emergency medical condition must be examined by a facility within the examination period specified in s. 394.463(2)(g), F.S.
The examination period begins when the patient arrives at the hospital and ceases when the attending physician documents
that the patient has an emergency medical condition. If the patient is examined at a hospital providing emergency medical
services by a professional qualified to perform an involuntary examination and is found as a result of that examination not to
meet the criteria for involuntary outpatient services or involuntary inpatient placement, the patient may be offered voluntary
services or placement, if appropriate, or released directly from the hospital providing emergency medical services. Section
394.463(2)(h), F.S. One of the following must occur within 12 hours after the patient’s attending physician documents that
the patient’s medical condition has stabilized or that an emergency medical condition does not exist: the patient must be
examined by a facility and released; or the patient must be transferred to a designated facility in which appropriate medical
treatment is available. However, the facility must be notified of the transfer within two hours after the patient’s condition has
been stabilized or after determination that an emergency medical condition does not exist. Section 394.463(2)(i), F.S.
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Effect of Proposed Changes:

The bill amends s. 394.462, F.S., to provide that a designated law enforcement agency may
decline to transport a minor 14 years of age or younger to a receiving facility for involuntary
examination if current law requirements for declining transport are met and the minor’s parent or
guardian agrees to transport the minor to the receiving facility.

The bill also amends s. 396.463, F.S., to provide that a minor 14 years of age or younger may be
taken to a receiving facility for involuntary examination with the consent of the minor’s parent
or guardian if there is reason to believe that the minor has a mental illness and because of his or
her mental illness:

e Without care or treatment, the minor is likely to suffer from neglect or refuse to care for
himself or herself; such neglect or refusal poses a real and present threat of substantial harm
to his or her well-being; and it is not apparent that such harm may be avoided through the
help of willing family members or friends or the provision of other services; or

e There is a substantial likelihood that, without care or treatment, the minor will cause serious
bodily harm to himself or herself or others in the near future, as evidenced by recent
behavior.

A person older than 14 years of age is subject to the criteria in current law (s. 394.463(1), F.S.)
for taking a person to a receiving facility for involuntary examination.

The bill provides exceptions to the consent requirement. The consent of a parent or guardian of
the minor is not required if the person who initiates the examination details in writing that at
least one of the following events has occurred:

e Reasonable attempts have been made to contact the parents or guardians of the minor, and
the parents or guardians could not be contacted or could not take custody of the minor within
a reasonable amount of time.

e The minor was considered for an involuntary examination because he or she caused or
attempted to cause serious bodily harm to himself or herself or others or possessed an item
such as a weapon, a knife, a razor, a pill, or poison for the purpose of conducting such harm.

e The minor is in the custody of the DCF.

e The person who initiated the involuntary examination or the person who reported the minor’s
suspected mental illness to the person authorized to initiate an involuntary examination made
a report to the central abuse hotline pursuant to s. 39.201, F.S., based upon knowledge or
suspicion of abuse, abandonment, or neglect.

If the patient is a minor 14 years of age or younger, the involuntary examination at the receiving
facility must be initiated within 8 hours after the patient’s arrival at the facility. If the patient is a
minor older than 14 years of age, the examination must be initiated within 12 hours after the
patient’s arrival at the facility.

A receiving facility must release a minor 14 years of age or younger without delay to the minor’s
parent or guardian upon request of the parent or guardian, unless consent of the parent or
guardian was not necessary to conduct the examination (i.e., an exception to consent applies); the
facility made a report with the central abuse hotline pursuant to s. 39.201, F.S., based upon
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knowledge or suspicion of abuse, abandonment, or neglect; or the facility filed a petition for
involuntary services.

The bill also amends ss. 394.4599 and 790.065, F.S., to conform cross-references.
The bill takes effect July 1, 2018.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The DCF notes that the bill may have fiscal impact on the private sector:

The requirement that the examination of a minor 14 years of age or younger be
conducted within the first 8 hours of their arrival at the facility could result in the
need for additional clinicians at receiving facilities. As a result, the bill could
increase costs for designated receiving facilities if they do not currently have
enough clinicians on staff to conduct examinations within the new 8 hour
requirement.?®

C. Government Sector Impact:

The DCF indicates that the bill does not have a fiscal impact on state government.?* The
DCEF also notes that the bill may result in a cost-savings to local law enforcement
agencies:

232018 Agency Legislative Bill Analysis (SB 270) (July 1, 2018), Department of Children and Families (on file with the
Senate Committee on Criminal Justice).
2 d.
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The bill authorizes a designated law enforcement agency to decline to transport ...
a minor 14 years of age or younger to a designated receiving facility if the parent
or guardian agrees to transport. As a result, this could reduce the number of
minors 14 years of age or younger transported by a designated law enforcement
agency and would result in a cost-savings for the designated law enforcement

agency.®
VI. Technical Deficiencies:
None.
VII. Related Issues:

Task Force Report on Involuntary Examination of Minors

In 2017, the Legislature created a task force within the DCF to address the issue of involuntary
examination of minors 17 years of age or younger. The task force was required to submit a report
of its findings to the Governor, President of the Senate, and Speaker of the House of
Representatives by November 15, 2017.2% The task force submitted its report on November 15,
2017.27

One of the task force’s findings is that “[i]nvoluntary examinations for children have increased
over time.... From FY 2000/2001 to FY 2015/2016, there was an 86% increase in involuntary
examinations for children.”?® However, the task force cautioned that “it is not possible to identify
specific root causes directly linked to the trend of increased Baker Act initiations. There is a
confluence of individual, family, community, and societal factors at play, which may vary by
community.”?°

None of the changes proposed by the bill were recommendations of the task force. However, the
task force did recommend amending s. 381.0056(4)(a)19., F.S., “to require school administrators
to notify a student’s parent, guardian, or caregiver before a Baker Act is initiated and the student
is removed from school, school transportation, or a school-sponsored activity.”*® The bill does
not amend s. 381.0056(4)(a)19., F.S.

Section 381.0056(4)(a), F.S., requires each county health department to develop, jointly with the
district school board and the local health advisory committee, a school health service plan that

% d.

26 Section 27, ch. 2017-151, L.O.F.

27 Task Force Report on Involuntary Examination of Minors (Nov. 15, 2017), Office of Substance Abuse and Mental Health,
Department of Children and Families, available at
http://www.fccmh.org/documents/2017/Oct_Dec/TASK_FORCE_ON_INVOLUNTARY_EXAMINATION_OF MINORS.
pdf (last visited on Jan. 16, 2018).

B1d. at p. 11.

21d. at p. 21.

%01d. at p. 31. Findings of the report do not specifically indicate why this recommendation was made, though the task force
noted that some key stakeholder responding to a survey initiated by the task force stated that a decrease in the initiation of
Baker Act examinations could be attributed to “[i]ncreased parental involvement” and the “[a]bility to better diffuse, assess,
and explain the situation to the parent, who is more willing to assist in a crisis situation if they are consulted and included in
the process.” Id. at p. 25.
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includes numerous, specified components. One of those components (s. 381.0056(4)(a)19., F.S.)
is immediate notification to a student’s parent, guardian, or caregiver if the student is removed
from school, school transportation, or a school-sponsored activity and taken to a receiving
facility for an involuntary examination pursuant to s. 394.463, F.S., including the requirements
established under ss. 1002.20(3) and 1002.33(9), F.S., as applicable.

Section 1002.20(3)(l), F.S., requires a public school principal of a K-12 public school or the
principal’s designee to immediately notify the parent of a student who is removed from school,
school transportation, or a school-sponsored activity and taken to a receiving facility for an
involuntary examination pursuant to s. 394.463, F.S. The principal or the principal’s designee
may delay notification for no more than 24 hours after the student is removed if the principal or
designee deems the delay to be in the student’s best interest and if a report has been submitted to
the central abuse hotline pursuant to s. 39.201, F.S., based upon knowledge or suspicion of
abuse, abandonment, or neglect. Each district school board must develop a policy and procedures
for notification under this paragraph.

Section 1002.33(9)(q), F.S., contains an identical requirement for the principal of a charter
school.

DCF Concerns

The DCEF states that it is unclear what the following terms used in the bill mean: “reasonable
attempts,” “reasonable amount of time,” and “without delay.” Additionally, the DCF
recommends that “further clarification be provided for possession of a “pill.” For example, is the
possession of an aspirin an event that could trigger the initiation of an involuntary examination
that would not require parent or guardian consent?*3!

Inconsistent Notice

Notice provisions in the bill relevant to taking a minor 14 years of age or younger to a receiving
facility for involuntary examination are narrower than and inconsistent with current requirements
for notice by the receiving facility.

Section 394.4599(2)(c)1., F.S., requires a receiving facility to give notice of the whereabouts of a
minor who is being involuntarily held for examination pursuant to s. 394.463, F.S., to the
minor’s parent, guardian, caregiver, or guardian advocate. Section 394.4599(2)(c)2., F.S.,
requires a receiving facility to attempt to notify the minor’s parent, guardian, caregiver, or
guardian advocate until the receiving facility receives confirmation from the parent, guardian,
caregiver, or guardian advocate. (See discussion of s. 394.4599, F.S., supra.)

The bill requires the consent of the parent or guardian of a minor 14 years of age or younger
before being taken to a receiving facility for involuntary examination (lines 94-96 of the bill).
The bill also provides that the consent of the minor’s parent or guardian is not required if the
person who initiates the examination details in writing that at least one of four specified events
has occurred. One of those events is that reasonable attempts have been made to contact the

31 Supra, n. 23.
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VIII.

parents or guardians of the minor, and the parents or guardians could not be contacted or could
not take custody of the minor within a reasonable amount of time.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 394.462, 394.463,
394.4599, and 790.065.

Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Steube

23-00357-18 2018270

A bill to be entitled
An act relating to involuntary examination and
involuntary admission of minors; amending s. 394.462,
F.S.; authorizing a designated law enforcement agency
to decline to transport a minor 14 years of age or
younger to a receiving facility for mental health or
substance abuse evaluation if the parent or guardian
of the minor agrees to transport the minor to the
receiving facility; amending s. 394.463, F.S.;
providing circumstances under which a minor 14 years
of age or younger may be taken to a receiving facility
for involuntary examination; requiring the examination
of a minor 14 years of age or younger to be initiated
within 8 hours after the patient’s arrival at the
receiving facility; requiring a receiving facility to
release a minor 14 years of age or younger to the
minor’s parent or guardian; providing exceptions;
amending ss. 394.4599 and 790.065, F.S.; conforming

cross-references; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) of section
394.462, Florida Statutes, is amended to read:

394.462 Transportation.—A transportation plan shall be
developed and implemented by each county by July 1, 2017, in
collaboration with the managing entity in accordance with this

section. A county may enter into a memorandum of understanding

with the governing boards of nearby counties to establish a
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shared transportation plan. When multiple counties enter into a
memorandum of understanding for this purpose, the counties shall
notify the managing entity and provide it with a copy of the
agreement. The transportation plan shall describe methods of
transport to a facility within the designated receiving system
for individuals subject to involuntary examination under s.
394.463 or involuntary admission under s. 397.6772, s. 397.679,
s. 397.6798, or s. 397.6811, and may identify responsibility for
other transportation to a participating facility when necessary
and agreed to by the facility. The plan may rely on emergency
medical transport services or private transport companies, as
appropriate. The plan shall comply with the transportation
provisions of this section and ss. 397.6772, 397.6795, 397.6822,
and 397.697.

(1) TRANSPORTATION TO A RECEIVING FACILITY.—

(b)1. The designated law enforcement agency may decline to
transport the person to a receiving facility only if:

a. The jurisdiction designated by the county has contracted
on an annual basis with an emergency medical transport service
or private transport company for transportation of persons to
receiving facilities pursuant to this section at the sole cost
of the county; ard

b. The law enforcement agency and the emergency medical
transport service or private transport company agree that the
continued presence of law enforcement personnel is not necessary
for the safety of the person or others; and~

c. With respect to a minor 14 years of age or younger, the

parent or guardian of the minor agrees to transport the minor to

the receiving facility.
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2. The entity providing transportation may seek
reimbursement for transportation expenses. The party responsible
for payment for such transportation is the person receiving the
transportation. The county shall seek reimbursement from the
following sources in the following order:

a. From a private or public third-party payor, if the
person receiving the transportation has applicable coverage.

b. From the person receiving the transportation.

c. From a financial settlement for medical care, treatment,
hospitalization, or transportation payable or accruing to the
injured party.

Section 2. Subsection (1) and paragraph (g) of subsection
(2) of section 394.463, Florida Statutes, are amended to read:

394.463 Involuntary examination.—

(1) CRITERIA.—

(a) A person older than 14 years of age may be taken to a

receiving facility for involuntary examination if there is
reason to believe that the person has a mental illness and
because of his or her mental illness:

+a)l.a. The person has refused voluntary examination after
conscientious explanation and disclosure of the purpose of the
examination; or

b.2+= The person is unable to determine for himself or
herself whether examination is necessary; and

2.a.4br+ Without care or treatment, the person is likely
to suffer from neglect or refuse to care for himself or herself;
such neglect or refusal poses a real and present threat of
substantial harm to his or her well-being; and it is not

apparent that such harm may be avoided through the help of
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willing family members or friends or the provision of other
services; or

b.2+ There is a substantial likelihood that, without care
or treatment, the person will cause serious bodily harm to
himself or herself or others in the near future, as evidenced by
recent behavior.

(b)1. A minor 14 years of age or younger may be taken to a

receiving facility for involuntary examination with the consent

of the parent or guardian of the minor if there is reason to

believe that the minor has a mental illness and because of his

or her mental illness:

a. Without care or treatment, the minor is likely to suffer

from neglect or refuse to care for himself or herself; such

neglect or refusal poses a real and present threat of

substantial harm to his or her well-being; and it is not

apparent that such harm may be avoided through the help of

willing family members or friends or the provision of other

services; or

b. There is a substantial likelihood that, without care or

treatment, the minor will cause serious bodily harm to himself

or herself or others in the near future, as evidenced by recent

behavior.

2. The consent of a parent or guardian of the minor is not

required if the person who initiates the examination details in

writing that at least one of the following events has occurred:

a. Reasonable attempts have been made to contact the

parents or guardians of the minor, and the parents or guardians

could not be contacted or could not take custody of the minor

within a reasonable amount of time.

Page 4 of 14

words underlined are additions.




117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145

Florida Senate - 2018 SB 270

23-00357-18 2018270

b. The minor was considered for an involuntary examination

because he or she caused or attempted to cause serious bodily

harm to himself or herself or others or possessed an item such

as a weapon, a knife, a razor, a pill, or poison for the purpose

of conducting such harm.

c. The minor is in the custody of the department.

d. The person who initiated the involuntary examination or

the person who reported the minor’s suspected mental illness to

the person authorized to initiate an involuntary examination

made a report to the central abuse hotline, pursuant to s.

39.201, based upon knowledge or suspicion of abuse, abandonment,

or neglect.
(2) INVOLUNTARY EXAMINATION.—
(g)1l. The examination period must be for up to 72 hours.

For a minor older than 14 years of age, the examination shall be

initiated within 12 hours after the patient’s arrival at the

facility. For a minor 14 years of age or younger, the

examination shall be initiated within 8 hours after the

patient’s arrival at the facility. Within the examination period

or, if the examination period ends on a weekend or holiday, no
later than the next working day thereafter, one of the following
actions must be taken, based on the individual needs of the
patient:

a.d= The patient shall be released, unless he or she is
charged with a crime, in which case the patient shall be
returned to the custody of a law enforcement officer;

b.2+ The patient shall be released, subject to subparagraph
1., for voluntary outpatient treatment;

c.3= The patient, unless he or she is charged with a crime,
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shall be asked to give express and informed consent to placement
as a voluntary patient and, if such consent is given, the
patient shall be admitted as a voluntary patient; or

d.4= A petition for involuntary services shall be filed in
the circuit court if inpatient treatment is deemed necessary or
with the criminal county court, as defined in s. 394.4655(1), as
applicable. When inpatient treatment is deemed necessary, the
least restrictive treatment consistent with the optimum
improvement of the patient’s condition shall be made available.
When a petition is to be filed for involuntary outpatient
placement, it shall be filed by one of the petitioners specified
in s. 394.4655(4) (a) . A petition for involuntary inpatient
placement shall be filed by the facility administrator.

2. A receiving facility must release a minor 14 years of

age or younger without delay to the minor’s parent or guardian

upon request unless consent was not necessary to conduct the

examination under subparagraph (1) (b)2., the facility made a

report with the central abuse hotline, pursuant to s. 39.201,

based upon knowledge or suspicion of abuse, abandonment, or

neglect, or the facility filed a petition for involuntary

services.

Section 3. Paragraph (c) of subsection (2) of section
394.4599, Florida Statutes, is amended to read:

394.4599 Notice.—

(2) INVOLUNTARY ADMISSION.—

(c)1l. A receiving facility shall give notice of the
whereabouts of a minor who is being involuntarily held for
examination pursuant to s. 394.463 to the minor’s parent,

guardian, caregiver, or guardian advocate, in person or by
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telephone or other form of electronic communication, immediately
after the minor’s arrival at the facility. The facility may
delay notification for no more than 24 hours after the minor’s
arrival if the facility has submitted a report to the central
abuse hotline, pursuant to s. 39.201, based upon knowledge or
suspicion of abuse, abandonment, or neglect and if the facility
deems a delay in notification to be in the minor’s best
interest.

2. The receiving facility shall attempt to notify the
minor’s parent, guardian, caregiver, or guardian advocate until
the receiving facility receives confirmation from the parent,
guardian, caregiver, or guardian advocate, verbally, by
telephone or other form of electronic communication, or by
recorded message, that notification has been received. Attempts
to notify the parent, guardian, caregiver, or guardian advocate
must be repeated at least once every hour during the first 12
hours after the minor’s arrival and once every 24 hours
thereafter and must continue until such confirmation is
received, unless the minor is released at the end of the 72-hour
examination period, or until a petition for involuntary services
is filed with the court pursuant to s. 394.463(2) (g9)1.d. s=
39446342} +e). The receiving facility may seek assistance from a

law enforcement agency to notify the minor’s parent, guardian,

caregiver, or guardian advocate if the facility has not received
within the first 24 hours after the minor’s arrival a
confirmation by the parent, guardian, caregiver, or guardian
advocate that notification has been received. The receiving
facility must document notification attempts in the minor’s

clinical record.
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Section 4. Paragraph (a) of subsection (2) of section
790.065, Florida Statutes, is amended to read:

790.065 Sale and delivery of firearms.—

(2) Upon receipt of a request for a criminal history record
check, the Department of Law Enforcement shall, during the
licensee’s call or by return call, forthwith:

(a) Review any records available to determine if the
potential buyer or transferee:

1. Has been convicted of a felony and is prohibited from
receipt or possession of a firearm pursuant to s. 790.23;

2. Has been convicted of a misdemeanor crime of domestic
violence, and therefore is prohibited from purchasing a firearm;

3. Has had adjudication of guilt withheld or imposition of
sentence suspended on any felony or misdemeanor crime of
domestic violence unless 3 years have elapsed since probation or
any other conditions set by the court have been fulfilled or
expunction has occurred; or

4. Has been adjudicated mentally defective or has been
committed to a mental institution by a court or as provided in
sub-sub-subparagraph b. (II), and as a result is prohibited by
state or federal law from purchasing a firearm.

a. As used in this subparagraph, “adjudicated mentally
defective” means a determination by a court that a person, as a
result of marked subnormal intelligence, or mental illness,
incompetency, condition, or disease, is a danger to himself or
herself or to others or lacks the mental capacity to contract or
manage his or her own affairs. The phrase includes a judicial
finding of incapacity under s. 744.331(6) (a), an acquittal by

reason of insanity of a person charged with a criminal offense,
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233| and a judicial finding that a criminal defendant is not 262 received written notice of that finding and certification, and
234 competent to stand trial. 263| written notice that as a result of such finding, he or she may
235 b. As used in this subparagraph, “committed to a mental 264| be prohibited from purchasing a firearm, and may not be eligible
236| institution” means: 265| to apply for or retain a concealed weapon or firearms license
237 (I) Involuntary commitment, commitment for mental 266 under s. 790.06 and the person acknowledged such notice in
238| defectiveness or mental illness, and commitment for substance 267| writing, in substantially the following form:
239| abuse. The phrase includes involuntary inpatient placement as 268
240| defined in s. 394.467, involuntary outpatient placement as 269 ™I understand that the doctor who examined me believes I am a
241 defined in s. 394.4655, involuntary assessment and stabilization 270 danger to myself or to others. I understand that if I do not
242 under s. 397.6818, and involuntary substance abuse treatment 271 agree to voluntary treatment, a petition will be filed in court
243| wunder s. 397.6957, but does not include a person in a mental 272| to require me to receive involuntary treatment. I understand
244 institution for observation or discharged from a mental 273| that if that petition is filed, I have the right to contest it.
245 institution based upon the initial review by the physician or a 274 In the event a petition has been filed, I understand that I can
246| voluntary admission to a mental institution; or 275 subsequently agree to voluntary treatment prior to a court
247 (IT) Notwithstanding sub-sub-subparagraph (I), voluntary 276 hearing. I understand that by agreeing to voluntary treatment in
248 admission to a mental institution for outpatient or inpatient 2717 either of these situations, I may be prohibited from buying
249 treatment of a person who had an involuntary examination under 278 firearms and from applying for or retaining a concealed weapons
250 s. 394.463, where each of the following conditions have been 279| or firearms license until I apply for and receive relief from
251 met: 280| that restriction under Florida law.”
252 (A) An examining physician found that the person is an 281
253| imminent danger to himself or herself or others. 282 (D) A judge or a magistrate has, pursuant to sub-sub-
254 (B) The examining physician certified that if the person 283 subparagraph c. (II), reviewed the record of the finding,
255| did not agree to voluntary treatment, a petition for involuntary 284 certification, notice, and written acknowledgment classifying
256| outpatient or inpatient treatment would have been filed under s. 285| the person as an imminent danger to himself or herself or
257 394.463(2) (g)1.d. s+—394-463{2r{gr4=, or the examining physician 286 others, and ordered that such record be submitted to the
258| certified that a petition was filed and the person subsequently 287| department.
259| agreed to voluntary treatment prior to a court hearing on the 288 c. In order to check for these conditions, the department
260| petition. 289 shall compile and maintain an automated database of persons who
261 (C) Before agreeing to voluntary treatment, the person 290| are prohibited from purchasing a firearm based on court records
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of adjudications of mental defectiveness or commitments to
mental institutions.

(I) Except as provided in sub-sub-subparagraph (II), clerks
of court shall submit these records to the department within 1
month after the rendition of the adjudication or commitment.
Reports shall be submitted in an automated format. The reports
must, at a minimum, include the name, along with any known alias
or former name, the sex, and the date of birth of the subject.

(II) For persons committed to a mental institution pursuant
to sub-sub-subparagraph b. (II), within 24 hours after the
person’s agreement to voluntary admission, a record of the
finding, certification, notice, and written acknowledgment must
be filed by the administrator of the receiving or treatment
facility, as defined in s. 394.455, with the clerk of the court
for the county in which the involuntary examination under s.
394.463 occurred. No fee shall be charged for the filing under
this sub-sub-subparagraph. The clerk must present the records to
a judge or magistrate within 24 hours after receipt of the
records. A judge or magistrate is required and has the lawful
authority to review the records ex parte and, if the Jjudge or
magistrate determines that the record supports the classifying
of the person as an imminent danger to himself or herself or
others, to order that the record be submitted to the department.
If a judge or magistrate orders the submittal of the record to
the department, the record must be submitted to the department
within 24 hours.

d. A person who has been adjudicated mentally defective or

committed to a mental institution, as those terms are defined in

this paragraph, may petition the court that made the
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adjudication or commitment, or the court that ordered that the
record be submitted to the department pursuant to sub-sub-
subparagraph c. (II), for relief from the firearm disabilities
imposed by such adjudication or commitment. A copy of the
petition shall be served on the state attorney for the county in
which the person was adjudicated or committed. The state
attorney may object to and present evidence relevant to the
relief sought by the petition. The hearing on the petition may
be open or closed as the petitioner may choose. The petitioner
may present evidence and subpoena witnesses to appear at the
hearing on the petition. The petitioner may confront and cross-
examine witnesses called by the state attorney. A record of the
hearing shall be made by a certified court reporter or by court-
approved electronic means. The court shall make written findings
of fact and conclusions of law on the issues before it and issue
a final order. The court shall grant the relief requested in the
petition if the court finds, based on the evidence presented
with respect to the petitioner’s reputation, the petitioner’s
mental health record and, if applicable, criminal history
record, the circumstances surrounding the firearm disability,
and any other evidence in the record, that the petitioner will
not be likely to act in a manner that is dangerous to public
safety and that granting the relief would not be contrary to the
public interest. If the final order denies relief, the
petitioner may not petition again for relief from firearm
disabilities until 1 year after the date of the final order. The
petitioner may seek judicial review of a final order denying
relief in the district court of appeal having jurisdiction over

the court that issued the order. The review shall be conducted
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de novo. Relief from a firearm disability granted under this
sub-subparagraph has no effect on the loss of civil rights,
including firearm rights, for any reason other than the
particular adjudication of mental defectiveness or commitment to
a mental institution from which relief is granted.

e. Upon receipt of proper notice of relief from firearm
disabilities granted under sub-subparagraph d., the department
shall delete any mental health record of the person granted
relief from the automated database of persons who are prohibited
from purchasing a firearm based on court records of
adjudications of mental defectiveness or commitments to mental
institutions.

f. The department is authorized to disclose data collected
pursuant to this subparagraph to agencies of the Federal
Government and other states for use exclusively in determining
the lawfulness of a firearm sale or transfer. The department is
also authorized to disclose this data to the Department of
Agriculture and Consumer Services for purposes of determining
eligibility for issuance of a concealed weapons or concealed
firearms license and for determining whether a basis exists for
revoking or suspending a previously issued license pursuant to
s. 790.06(10) . When a potential buyer or transferee appeals a
nonapproval based on these records, the clerks of court and
mental institutions shall, upon request by the department,
provide information to help determine whether the potential
buyer or transferee is the same person as the subject of the
record. Photographs and any other data that could confirm or
negate identity must be made available to the department for

such purposes, notwithstanding any other provision of state law
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to the contrary. Any such information that is made confidential
or exempt from disclosure by law shall retain such confidential
or exempt status when transferred to the department.

Section 5. This act shall take effect July 1, 2018.
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 310 amends s. 836.10, F.S., to delete the current statutory requirements that a specific
person be directly threatened by a person making a threat through means of a letter, inscribed
communication, or electronic communication, and that the specific person actually receive the
threat.

The bill prohibits a person from making a threat in writing or other record, including an
electronic record, to kill or do great bodily injury to another person, and posting or transmitting
the threat in a manner that would allow another person to view it.

Additionally, the offense is decreased from a second degree felony to a third degree felony. The
bill also changes the offense from a Level 6 to a Level 4 in the Criminal Punishment Code
Offense Severity Ranking Chart, which decreases the offense’s sentencing points from 36 points
to 22 points.

1. Present Situation:

Section 836.10, F.S., currently prohibits a person from:
e Writing or composing and sending to any person:
o A letter,
o Inscribed communication, or
o Electronic communication,
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e Containing a threat to kill or do bodily injury to:
o The person to whom the letter or communication was sent, or
o Any member of the person’s family.*

The act of “sending” under the statute requires two events — sending the communication to a
particular person and receipt of the communication by the person being threatened.?

When the threat is not necessarily made against a particular individual who receives the threat,
but the threat is more random in nature, the application of the statute breaks down, particularly as
related to social media.’

Social Media

Studies indicate that social media sites are widely used to communicate with other people and to

find information. For example, reports published by the Pew Research Center show that:

e 86 percent of Americans use the Internet;*

e Of the surveyed 1,520 adults in one study, 79 percent use Facebook, 32 percent use
Instagram, 31 percent use Pinterest, 29 percent use LinkedIn, and 24 percent use Twitter;®
and

e Inasurvey of 1,060 teens ages 13-17 and their parent or guardian, when asked about the use
of specific sites, 89 percent of all teens reported the use of at least one of the sites® and 71
percent used two or more of the sites.’

Examples of Random Threats Using E-Mail and Social Media

In late 2015, there was a rash of e-mailed hoax threats against schools across the country that
began in New York City and Los Angeles.® The New York and Los Angeles threats were nearly
identically worded. The e-mails threatened the use of bombs, nerve gas, and rifles, and were

L A violation of s. 836.10, F.S., is a second degree felony, punishable by up to 15 years in prison and a fine of up to $10,000.
Sections 775.082, 775.083, and 775.084, F.S.

2 JLA\W. v. State, 210 So.3d 142, 143 (Fla. 2d DCA 2016) citing State v. Wise, 664 So.2d 1028, 1030 (Fla. 2d DCA 1995).

8 “[M]any threats made on social media will fall outside the narrow language of section 836.10, which was originally written
with pen-and-paper letters in mind. ... The narrow language of section 836.10 will not encompass many threats made via
social media because...social media is often used to post communications publicly, for the whole world to see, instead of
sending those communications directly to any specific person. (citation omitted) This is problematic because, even though
social media posts may not travel directly, they are often shared with the understanding or expectation that they will be
widely distributed, even outside the original poster’s own network of friends or followers.” J.A.W. v. State, 210 So.3d 142,
145-146 (Fla. 2d DCA 2016).

4 Pew Research Center, Social Media Update 2016 (November 2016), available at
http://www.pewinternet.org/2016/11/11/social-media-update-2016/ (last visited January 23, 2018).

°1d.

& Pew Research Center, Mobile Access Shifts Social Media Use and Other Online Activities, (April 2015), available at
http://www.pewinternet.org/2015/04/09/mobile-access-shifts-social-media-use-and-other-online-activities/ (last visited
January 24, 2018).

" Pew Research Center, Teens, Social Media and Technology Overview 2015 (April 2015), available at
http://www.pewinternet.org/2015/04/09/teens-social-media-technology-2015/ (last visited January 23, 2018).

8 The New York Times, December 15, 2015, Los Angeles and New York Differ in Their Responses to a Terrorism Threat,
available at https://www.nytimes.com/2015/12/16/us/los-angeles-schools-bomb-threat.html (last visited January 23, 2018).
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routed through a server in Frankfurt, Germany, apparently by the same person.® A few days later,
similar threats were directed at schools in Florida.°

Social media and other electronic forms of communication were used in at least 35 percent of the
violent threats to schools, as reported in one recent study covering half of the 2013-14 school
year in 43 states.!

Florida Social Media Threats

Threats conveyed over social media to do random acts of violence at schools often disrupt
student education regardless of the validity of the threat.

For example, in October 2017, three students made threats at two Panhandle high schools.!?
While no violence occurred on the high school campuses, school officials are concerned about
the missed school hours, testing, and assignments resulting from the panic that can ensue from
threats of violence communicated through social media.®

A police officer in Tarpon Springs was singled out and threated with being killed in apparent
retaliation for an officer-involved shooting in May 2017. According to a press release by the
police chief, the threats, based on misinformation, were targeting an officer who had nothing to
do with the officer-involved shooting.!*

Case Law Applying Section 836.10, F.S.

In a 2016 court decision, a juvenile’s disposition for a violation of s. 836.10, F.S., for posting
written threats to Kill or do bodily injury on Twitter'® was reversed.® The juvenile made a series
of public posts on Twitter over the span of several days threatening to “shoot up” his school.!’

°1d.

10 NBC News 6, December 17, 2015, Miami-Dade, Broward Schools Receive Threats: Officials, available at
http://www.nbcmiami.com/news/local/Miami-Dade-School-System-Receives-Threat-Officials-362740851.html (last visited
January 23, 2018). See also, WIXT News 4 Jacksonville, December 9, 2015, Frustration over 5 school bomb threats in 2
days, False calls frustrate law enforcement, but must be taken seriously, police say, available at
http://www.news4jax.com/news/bomb-scare-forces-evacuation-of-southside-business (last visited January 23, 2018).

11 National School Safety and Security Services, Schools face new wave of violent threats sent by social media and other
electronic means study says, February 2014 (reporting on 315 documented school bomb threats, shooting threats, hoaxes, and
acts of violence between August 2013 and January 2014), available at http://www.schoolsecurity.org/2014/02/schools-face-
new-wave-violent-threats-sent-social-media-electronic-means-study-says/ (last visited January 23, 2018).

12 «| think people take it more seriously now than ever, there’s no doubt in my mind about that and it’s justly so,” said Jason
Weeks, Santa Rosa County School District director of high schools. Just a joke’: Students’ social media threats are
disrupting schools (October 2017), available at http://www.pnj.com/story/news/crime/2017/10/15/how-students-social -
media-threats-disrupting-schools-involving-police/753349001/ (last visited January 23, 2018).

13d.

1% Tarpon Springs Police Department “Information-Be On the Lookout” Bulletin and May 9, 2017 Press Release (on file with
the Senate Committee on Criminal Justice).

15 “Twitter allows users to send ‘updates’ (or ‘tweets’: text based posts, up to 140 characters long) to [the] Twitter website via
short message service (e.g. on a cell phone), instant messaging, from their computer at home or work, or through a third-party
application.” GNOTED, What Is Twitter and How Does It Work- Beginner’s Guide (February 2009) available at
http://gnoted.com/what-is-twitter-and-how-does-it-work-beginners-guide/ (last visited January 23, 2018).

16 J.A.W. v. State, 210 S0.3d 142 (Fla. 2d DCA 2016).

17 The following tweets were posted: “can’t WAIT to shoot up my school,” “it’s time,” “My mom and dad think I’'m serious
about shooting up my school I’'m dying”; “school getting shot up on a Tuesday,” “night fJ***]king sucked can’t wait to shoot
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The tweets were discovered by an out-of-state watchdog group who reported the threats to local
police. Local police later contacted the juvenile’s school officials informing them of the threats.8

The Second District Court of Appeals found that because the juvenile publicly posted the tweets,
rather than directly sending them to any student or school official, the receipt of the threats by
school officials through local police was too far removed to support a conviction under
s.836.10, F.S.1°

The court specifically discussed the difficulty of applying the current statute to modern forms of
communication, recognizing that many threats made on social media fall outside the narrow
scope of the law, which requires the threatening communication to be sent directly to a specific
person who receives the threat.?°

Effect of Proposed Changes:

The bill amends s. 836.10, F.S., to delete the current statutory requirements that a specific person
be directly threatened by a person making a threat through means of a letter, inscribed
communication, or electronic communication, and that the specific person actually receive the
threat.

The focus of the bill is on the person making the threat to kill or do great bodily injury to another
person and posting or transmitting the threat in any manner that would allow another person to
view the threat.

Specifically, the bill amends s. 836.10, F.S., to prohibit a person from making a threat in writing
or other record, including an electronic record, to kill or do great bodily injury to another person,
and posting or transmitting the threat in any manner that would allow another person to view the
threat.

This bill makes s. 836.10, F.S., applicable under circumstances where a person transmits a threat
to Kkill or do great bodily injury to another in a more public forum than the current law
contemplates.

The current second degree felony? is changed by the bill to a third degree felony.?? The bill also
changes the offense from a Level 6 to a Level 4 in the Criminal Punishment Code Offense
Severity Ranking Chart, which decreases the offense’s sentencing points from 36 points to 22
points.z

The bill is effective October 1, 2018.

up my school soon”; and “I sincerely apologize to anyone who took me seriously. I love my high school and honestly own no
weapons to want to harm anyone in any way.” J.A.W. v. State, 210 So0.3d 142, 143 (Fla. 2d DCA 2016).

18 J A.W. v. State, 210 S0.3d 142, 143 (Fla. 2d DCA 2016).

19 J AW. v. State, 210 S0.3d 142 (Fla. 2d DCA 2016).

201d.

2L A second degree felony is punishable by up to 15 years imprisonment and a $15,000 fine.

22 A third degree felony is punishable by up to five years imprisonment and a $5,000 fine. Sections 775.082, 775.083, and
775.084, F.S.

23 Section 921.0024, F.S.
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V.

VI.

VII.

VIII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The Judicial Administrative Commission (JAC) submitted a memorandum indicating that

there is no expected fiscal impact to the JAC related to this bill.>*

On January 8, 2018, the Criminal Justice Impact Conference (CJIC) considered SB 310.
The CJIC adopted a “positive indeterminate” estimate of the fiscal impact of the bill on
prison beds, meaning that there may be an unquantifiable increase in prison beds from the

bill.®

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends section 836.10 of the Florida Statutes.

24Justice Administrative Commission, Memorandum No. 054-17, Exec., SB 310 (October 6, 2017) (on file with the Senate
Committee on Criminal Justice).
%5 E-mail from the Office of Economics and Demographics Research staff, January 23, 2018 (on file with Senate Committee
on Criminal Justice).
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:
The committee substitute:
e Changes the elements of the offense by:
o Requiring that the threat be to kill or do great bodily harm to a person, not just
bodily harm; and
o Requiring that the threat be transmitted in a way that would allow another person
to view it.
e Changes the statutory degree of the offense. The offense is decreased from a second
degree felony to a third degree felony.
e Changes the offense from a Level 6 to a Level 4 in the Criminal Punishment Code
Offense Severity Ranking Chart, which decreases the offense’s sentencing points
from 36 points to 22 points.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




[EY

O W 0 < o OB w N

Florida Senate - 2018 COMMITTEE AMENDMENT
Bill No. SB 310

[ ERIERRI 0=

LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Steube) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Section 836.10, Florida Statutes, is amended to
read:

836.10 Written threats to kill or do great bodily injury;

punishment.—A Any person who makes a threat in a writing or

other record, including an electronic record, writes—er—composes
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the third seeend degree, punishable as provided in s. 775.082,
s. 775.083, or s. 775.084.

Section 2. Paragraphs (d) and (f) of subsection (3) of
section 921.0022, Florida Statutes,

921.0022 Criminal Punishment Code;

are amended to read:

offense severity ranking

chart.—
(3) OFFENSE SEVERITY RANKING CHART
(d) LEVEL 4
Florida Felony Description
Statute Degree
316.1935(3) (a) 2nd Driving at high speed or with
wanton disregard for safety
while fleeing or attempting to
elude law enforcement officer
who is in a patrol vehicle with
siren and lights activated.
499,.0051 (1) 3rd Failure to maintain or deliver
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517.

517.
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784.

784.
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0051 (5)

07(1)

12 (1)

07(2) (b)

074 (1) (c)

075

078

2nd

3rd

3rd

3rd

3rd

3rd

3rd

3rd
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transaction history,
transaction information, or

transaction statements.

Knowing sale or delivery, or
possession with intent to sell,

contraband prescription drugs.

Failure to register securities.

Failure of dealer, associated
person, or issuer of securities

to register.

Battery of law enforcement

officer, firefighter, etc.

Battery of sexually violent

predators facility staff.

Battery on detention or

commitment facility staff.

Battery of facility employee by
throwing, tossing, or expelling

certain fluids or materials.

Battery on a person 65 years of

age or older.

Page 3 of 19

CJ.CJ.02370




39

40

41

42

43

44

45

46

Florida Senate - 2018

Bill No. SB 310

784 .

784.

784.

784.

787 .

787.

787 .
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081 (3)

082 (3)

083 (3)

085

03(1)

04 (2)

04 (3)

3rd

3rd

3rd

3rd

3rd

3rd

3rd
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Battery on specified official

or employee.

Battery by detained person on

visitor or other detainee.

Battery on code inspector.

Battery of child by throwing,
tossing, projecting, or
expelling certain fluids or

materials.

Interference with custody;
wrongly takes minor from

appointed guardian.

Take, entice, or remove child
beyond state limits with
criminal intent pending custody

proceedings.

Carrying child beyond state
lines with criminal intent to
avoid producing child at
custody hearing or delivering

to designated person.
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787.

790.

790.

790.

800

810.

810.

810.

810.
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07

115(1)

115(2) (b)

115(2) (c)

.04 (7) (c)

02 (4) (a)

02 (4) (b)

06

08(2) (c)

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd

3rd
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Human smuggling.

Exhibiting firearm or weapon

within 1,000 feet of a school.

Possessing electric weapon or
device, destructive device, or
other weapon on school

property.

Possessing firearm on school

property.

Lewd or lascivious exhibition;

offender less than 18 years.

Burglary, or attempted
burglary, of an unoccupied
structure; unarmed; no assault

or battery.

Burglary, or attempted
burglary, of an unoccupied
conveyance; unarmed; no assault

or battery.

Burglary; possession of tools.

Trespass on property, armed
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812.014(2) (c) 3.

812.014
(2) (c)4.-10.

812.0195(2)

817.505(4) (a)

817.563 (1)

817.568(2) (a)

817.625(2) (a)

817.625(2) (c)
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with firearm or dangerous

weapon.

3rd Grand theft, 3rd degree $10,000
or more but less than $20,000.

3rd Grand theft, 3rd degree, a
will, firearm, motor vehicle,

livestock, etc.

3rd Dealing in stolen property by
use of the Internet; property

stolen $300 or more.
3rd Patient brokering.

3rd Sell or deliver substance other
than controlled substance
agreed upon, excluding s.
893.03(5) drugs.

3rd Fraudulent use of personal

identification information.

3rd Fraudulent use of scanning
device, skimming device, or

reencoder.

3rd Possess, sell, or deliver

Page 6 of 19
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828.

125(1)

836.

837.

837

838.

839.

839.

843.
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10

02 (1)

.021 (1)

022

13(2) (a)

13(2) (c)

021

2nd

3rd
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skimming device.

Kill, maim, or cause great
bodily harm or permanent
breeding disability to any

registered horse or cattle.

Written threats to kill or do

3rd

3rd

3rd

3rd

3rd

3rd

great bodily injury.

Perjury in official

proceedings.

Make contradictory statements

in official proceedings.

Official misconduct.

Falsifying records of an
individual in the care and

custody of a state agency.

Falsifying records of the
Department of Children and

Families.

Possession of a concealed
handcuff key by a person in
custody.
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843.

843.

847

874.

893.

914.

914

914
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025

15(1) (a)

.0135(5) (c)

05(1) (a)

13(2) (a)l.

14 (2)

.22(1)

.23(2)

3rd

3rd

3rd

3rd

2nd

3rd

3rd

3rd

COMMITTEE AMENDMENT

[ ERIERRI 0=

Deprive law enforcement,
correctional, or correctional
probation officer of means of

protection or communication.

Failure to appear while on bail
for felony (bond estreature or

bond jumping) .

Lewd or lascivious exhibition
using computer; offender less

than 18 years.

Encouraging or recruiting

another to join a criminal

gang.

Purchase of cocaine (or other
s. 893.03(1) (a), (b), or (d),
(2) (a), (2) (b), or (2) (c)4.
drugs) .

Witnesses accepting bribes.

Force, threaten, etc., witness,

victim, or informant.

Retaliation against a witness,
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918.12

934.215

(f) LEVEL 6

Florida

Statute

316.027(2) (b)

316.193(2) (b)

400.9935(4) (c)

499.0051(2)
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victim, or informant, no bodily

injury.
3rd Tampering with jurors.
3rd Use of two-way communications

device to facilitate commission

of a crime.

Felony Description
Degree
2nd Leaving the scene of a crash

involving serious bodily

injury.

3rd Felony DUI, 4th or subsequent
conviction.

2nd Operating a clinic, or offering

services requiring licensure,

without a license.

2nd Knowing forgery of transaction

history, transaction
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499.

499.

175.

784.

784.

784.

784.

784 .
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0051 (3)

0051 (4)

0875 (1)

021(1) (a)

021 (1) (b)

041

048 (3)

048 (5)

2nd

2nd

3rd

3rd

3rd

3rd

3rd

3rd
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information, or transaction

statement.

Knowing purchase or receipt of
prescription drug from

unauthorized person.

Knowing sale or transfer of
prescription drug to

unauthorized person.

Taking firearm from law

enforcement officer.

Aggravated assault; deadly

weapon without intent to kill.

Aggravated assault; intent to

commit felony.

Felony battery; domestic
battery by strangulation.

Aggravated stalking; credible
threat.

Aggravated stalking of person

under 16.
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784 .07 (2) (c) 2nd Aggravated assault on law
enforcement officer.

99

784.074 (1) (b) 2nd Aggravated assault on sexually
violent predators facility
staff.

100

784.08(2) (b) 2nd Aggravated assault on a person
65 years of age or older.

101

784.081(2) 2nd Aggravated assault on specified
official or employee.

102

784.082(2) 2nd Aggravated assault by detained
person on visitor or other
detainee.

103

784.083(2) 2nd Aggravated assault on code
inspector.

104

787.02(2) 3rd False imprisonment; restraining
with purpose other than those
in s. 787.01.

105

790.115(2) (d) 2nd Discharging firearm or weapon
on school property.

106

790.161 (2) 2nd Make, possess, or throw

destructive device with intent
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3rd

2nd

3rd

2nd
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to do bodily harm or damage
property.

False report concerning bomb,
explosive, weapon of mass
destruction, act of arson or
violence to state property, or
use of firearms in violent

manner.

Shooting or throwing deadly
missiles into dwellings,

vessels, or vehicles.

Solicitation of minor to
participate in sexual activity

by custodial adult.

Unlawful sexual activity with

specified minor.

Lewd or lascivious molestation;
victim 12 years of age or older
but less than 16 years of age;

offender less than 18 years.

Lewd or lascivious conduct;
offender 18 years of age or

older.

Page 12 of 19
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806.031(2) 2nd Arson resulting in great bodily

113

harm to firefighter or any

other person.

114

810.02(3) (c) 2nd Burglary of occupied structure;
unarmed; no assault or battery.

115

810.145(8) (b) 2nd Video voyeurism; certain minor
victims; 2nd or subsequent
offense.

116

812.014(2) (b)1. 2nd Property stolen $20,000 or
more, but less than $100,000,
grand theft in 2nd degree.

117

812.014 (6) 2nd Theft; property stolen $3,000
or more; coordination of
others.

118

812.015(9) (a) 2nd Retail theft; property stolen
$300 or more; second or
subsequent conviction.

119

812.015(9) (b) 2nd Retail theft; property stolen
$3,000 or more; coordination of
others.

120

812.13(2) (c) 2nd Robbery, no firearm or other
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weapon (strong-arm robbery).
121
817.4821 (5) 2nd Possess cloning paraphernalia
with intent to create cloned
cellular telephones.
122
817.505(4) (b) 2nd Patient brokering; 10 or more
patients.
123
825.102 (1) 3rd Abuse of an elderly person or
disabled adult.
124
825.102(3) (c) 3rd Neglect of an elderly person or
disabled adult.
125
825.1025(3) 3rd Lewd or lascivious molestation
of an elderly person or
disabled adult.
126
825.103(3) (c) 3rd Exploiting an elderly person or
disabled adult and property is
valued at less than $10,000.
127
827.03(2) (c) 3rd Abuse of a child.
128
827.03(2) (d) 3rd Neglect of a child.
129
827.071(2) & (3) 2nd Use or induce a child in a
sexual performance, or promote
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or direct such performance.
130
836.05 2nd Threats; extortion.
131

132

843.12 3rd Aids or assists person to
escape.

133

847.011 3rd Distributing, offering to
distribute, or possessing with
intent to distribute obscene
materials depicting minors.

134

847.012 3rd Knowingly using a minor in the
production of materials harmful
to minors.

135

847.0135(2) 3rd Facilitates sexual conduct of
or with a minor or the visual
depiction of such conduct.

136

914.23 2nd Retaliation against a witness,
victim, or informant, with
bodily injury.

137

944.35(3) (a) 2. 3rd Committing malicious battery

upon or inflicting cruel or
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inhuman treatment on an inmate
or offender on community
supervision, resulting in great

bodily harm.
944 .40 2nd Escapes.

944 .46 3rd Harboring, concealing, aiding

escaped prisoners.

944 .47 (1) (a)5. 2nd Introduction of contraband
(firearm, weapon, or explosive)

into correctional facility.

951.22 (1) 3rd Intoxicating drug, firearm, or
weapon introduced into county

facility.

Section 3. For the purpose of incorporating the amendment
made by this act to section 836.10, Florida Statutes, in a
reference thereto, subsection (1) of section 794.056, Florida
Statutes, is reenacted to read:

794.056 Rape Crisis Program Trust Fund.—

(1) The Rape Crisis Program Trust Fund is created within
the Department of Health for the purpose of providing funds for
rape crisis centers in this state. Trust fund moneys shall be
used exclusively for the purpose of providing services for

victims of sexual assault. Funds credited to the trust fund
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consist of those funds collected as an additional court
assessment in each case in which a defendant pleads guilty or
nolo contendere to, or is found guilty of, regardless of
adjudication, an offense provided in s. 775.21(6) and (10) (a),
(b), and (g); s. 784.011; s. 784.021; s. 784.03; s. 784.041; s.
784.045; s. 784.048; s. 784.07; s. 784.08; s. 784.081; s.
784.082; s. 784.083; s. 784.085; s. 787.01(3); s. 787.02(3); s.
787.025; s. 787.06; s. 787.07; s. 794.011; s. 794.05; s. 794.08;
former s. 796.03; former s. 796.035; s. 796.04; s. 796.05; s.
796.06; s. 796.07(2) (a)-(d) and (i); s. 800.03; s. 800.04; s.
810.14; s. 810.145; s. 812.135; s. 817.025; s. 825.102; s.
825.1025; s. 827.071; s. 836.10; s. 847.0133; s. 847.0135(2); s.
847.0137; s. 847.0145; s. 943.0435(4) (c), (7)), (8), (9) (a),
(13), and (14) (c); or s. 985.701(1l). Funds credited to the trust
fund also shall include revenues provided by law, moneys
appropriated by the Legislature, and grants from public or
private entities.

Section 4. For the purpose of incorporating the amendment
made by this act to section 836.10, Florida Statutes, in a
reference thereto, section 938.085, Florida Statutes, is
reenacted to read:

938.085 Additional cost to fund rape crisis centers.—In
addition to any sanction imposed when a person pleads guilty or
nolo contendere to, or is found gquilty of, regardless of
adjudication, a violation of s. 775.21(6) and (10) (a), (b), and
(g); s. 784.011; s. 784.021; s. 784.03; s. 784.041; s. 784.045;
s. 784.048; s. 784.07; s. 784.08; s. 784.081; s. 784.082; s.
784.083; s. 784.085; s. 787.01(3); s. 787.02(3); 787.025; s.
787.06; s. 787.07; s. 794.011; s. 794.05; s. 794.08; former s.
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796.03; 796
796.07(2) (a)-(d)
810.145; s. 812.135;
827.071; s.
847.0145; s.
(14) (c) s

$151.

former s.

and

943.0435
985.70
Payment of the

or s.

836.10; s.
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.035; s. 796.04; s. 796.05; s. 796.06; s.
(1); s. 800.03; s. 800.04; s. 810.14; s.

s. 817.025; s. 825.102; s. 825.1025; s.
847.0133; s. 847.0135(2); s. 847.0137; s.
(7, (8), (9)(a), (13),

the court shall impose a surcharge of

(4) (c), and
1(1),

surcharge shall be a condition of

probation,

community

control,

or any other court-ordered

supervision.

The sum

into the Rape Crisis

of $150 of the surcharge shall be deposited
Program Trust Fund established within the

Department of Health by chapter 2003-140, Laws of Florida. The
clerk of the court shall retain $1 of each surcharge that the
clerk of the court collects as a service charge of the clerk’s
office.

2018.

Section 5. This act shall take effect July 1,

TITLE AMENDMENT

And the title is amended as follows:

Delete everything before the enacting clause
and insert:

A bill to be entitled

An act relating to threats to kill or do great bodily

injury; amending s. 836.10, F.S.; prohibiting a person
from making a threat to kill or do great bodily injury
in a writing or other record and transmitting that
threat in any manner that would allow another person
to view the threat; deleting requirements that a
threat be sent to a specific recipient to be
prohibited; 921.0022,

revising a penalty; amending s.
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JAERNRAY ooc<0
212 F.S.; revising the ranking of the offense of making
213 written threats to kill or do great bodily injury on
214 the offense severity ranking chart of the Criminal
215 Punishment Code; reenacting ss. 794.056(1) and
216 938.085, F.S., relating to the Rape Crisis Program
217 Trust Fund and additional cost to fund rape crisis
218 centers, respectively, to incorporate the amendments
219 made by the act; providing an effective date.
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By Senator Steube

23-00244A-18 2018310
A bill to be entitled

An act relating to threats to kill or do bodily

injury; amending s. 836.10, F.S.; prohibiting a person

from making a threat to kill or do bodily injury to

another person in a writing or other record and

transmitting that threat in any manner; deleting
requirements that a threat be sent to a specific

recipient to be prohibited; providing a penalty;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 836.10, Florida Statutes, is amended to
read:
836.10 Written threats to kill or do bodily injury;

punishment.—A Amy person who makes a threat in a writing or

other record, including an electronic record, weit * R
A ] g + = £ l + 4 1 bead
s at ik coproony be sending of any lebier, insoribed

3 4+ o 1 4+ s $ 4o et h 1ot
mmuateation,—or et rort mmuRteation,—whether sueh tetter

+

3 4
THRCG—OoFr aRoRymouSy SRy —Per Fry

containing—a—threat to kill or to do bodily injury to another

£he person and posts or transmits the threat in any manner £e

<

¥ g Teation

h h ] ++ 1 4+ o 3 + + + 1 11
whem such tenber or Ear b catbon s Fi,ooroa bhrean R
a bodil 3 3 + 1 £ + 1 £ 1 ] £ + 1 +
rodo bodily dndur anvomerber of the famil fothe person £
hreom——suehJtetter—or mrgRTeation—+ at commits a felony of

the second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
Section 2. This act shall take effect October 1, 2018.
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the bill on your committee’s calendar for the next committee week.

Thank you for your consideration. Please contact me if you have any questions.
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

CS/SB 624

INTRODUCER:  Criminal Justice Committee and Senator Young

SUBJECT: Drones
DATE: January 30, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones ClJ Fav/CS
2. JU
3. RC

Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 624 amends the definition of “critical infrastructure facility” in s. 330.41, F.S., to include:

e A state correctional institution or a private correctional facility;

e A secure juvenile detention center or facility, a nonsecure residential facility, a high-risk
residential facility, or a maximum-risk residential facility; and

e A county detention facility.

The bill amends s. 934.50, F.S., to include exceptions to the prohibitions against drone use

currently found in the “Freedom from Unwarranted Surveillance Act.” The exceptions are

created to:

e Facilitate the collection of evidence at a crime scene or traffic crash scene; and

e Allow drone use by a local or state agency in the assessment of damage, flood state, wildfire,
or land management, or the monitoring and collection of scientific or marketing data.

The bill is effective October 1, 2018.
Present Situation:

Section 934.50, F.S., defines a drone as a powered, aerial vehicle that:
e Does not carry a human operator;

e Uses aerodynamic forces to provide vehicle lift;

e Can fly autonomously or be piloted remotely;



BILL: CS/SB 624 Page 2

e Can be expendable or recoverable; and
e Can carry a lethal or nonlethal payload.

Drones typically range in size from wingspans of 6 inches to 246 feet and can weigh from
approximately 4 ounces to over 25,600 pounds.! They may be controlled manually or through an
autopilot which uses a data link to connect the drone’s pilot to the drone.? Other terms for
“drones” are Unmanned Aerial Systems (UAS) and Unmanned Aerial Vehicles (UAV).

Protection of Critical Infrastructure Facilities in Florida from Drone Traffic

Section 330.41, F.S., protects critical infrastructure facilities by prohibiting any person from

knowingly or willfully:

e Operating a drone over a critical infrastructure facility, unless the drone is in transit for
commercial purposes and is in compliance with Federal Aviation Administration (FAA)
regulations;

e Allowing a drone to make contact with a critical infrastructure facility, including any person
or object on the premises of or within the facility; or

e Allowing a drone to come within a distance of a critical infrastructure facility that is close
enough to interfere with the operations of or cause a disturbance to the facility.

“Critical infrastructure facility” means any of the following, if completely enclosed by a fence or

other physical barrier that is obviously designed to exclude intruders, or if clearly marked with a

sign or signs which indicate that entry is forbidden and which are posted on the property in a

manner reasonably likely to come to the attention of intruders:

e An electrical power generation or transmission facility, substation, switching station, or
electrical control center.

e A chemical or rubber manufacturing or storage facility.

e A mining facility.

e A natural gas or compressed gas compressor station, storage facility, or natural gas or
compressed gas pipeline.

e Aliquid natural gas or propane gas terminal or storage facility with a capacity of 4,000
gallons or more. Any portion of an aboveground oil or gas pipeline.

e A wireless communications facility, including tower, antennae, support structures, and all
associated ground-based equipment.

A first violation of this prohibition is a second degree misdemeanor® and a second or subsequent
violation is a first degree misdemeanor.*

114 CFR Part 91, Docket No. FAA-2006-25714, 72 FR 6689, Department of Transportation, Federal Aviation
Administration, Unmanned Aircraft Operations in the National Airspace System, February 13, 2007.

21d.

3 A second degree misdemeanor is punishable by up to 60 days in jail and up to a $500 fine. Sections 775.082 and 775.083,
F.S.

4 Section 330.41, F.S. A first degree misdemeanor is punishable by up to one year in jail and a fine of up to $1,000.
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The prohibition does not apply to prohibited actions which are committed by:

e A federal, state, or other governmental entity, or a person under contract or otherwise acting
under the direction of a federal, state, or other governmental entity;

e A law enforcement agency that is in compliance with s. 934.50, F.S., or a person under
contract with or otherwise acting under the direction of such law enforcement agency; or

e An owner, operator, or occupant of the critical infrastructure facility, or a person who has
prior written consent of such owner, operator, or occupant.®

Additionally, the prohibition against operating a drone over a critical infrastructure facility does
not apply to a drone operating in transit for commercial purposes in compliance with FAA
regulations, authorizations, or exemptions.®

Introduction of Contraband into State Facilities

At least ten states have passed laws limiting drone operation near prisons.” The legislation is
likely a response to incidents that have been reported across the country of drones being used to
drop contraband into prison yards.®

It is a felony offense in Florida to introduce contraband into or upon the grounds of a state
correctional institution, a juvenile detention facility or commitment program, or a county
detention facility.®

Florida Statutes define the following state facilities:

e State correctional institution means any prison, road camp, prison industry, prison forestry
camp, or any prison camp or prison farm or other correctional facility, temporary or
permanent, in which prisoners are housed, worked, or maintained, under the custody and
jurisdiction of the Department of Corrections.°

e Privatized prisons are authorized by ch. 957, F.S. The Department of Management Services
contracts with private businesses who will establish cost-effective, privately operated
correctional facilities in the State of Florida.'

e Detention center or facility means a facility used pending court adjudication or disposition or
execution of court order for the temporary care of a child alleged or found to have committed
a violation of law. A detention center or facility may provide secure custody. A facility used

5 Section 330.41(4)(c), F.S.

6 Section 330.41(4)(d), F.S.

" National Conference of State Legislatures, 2017 Unmanned Aircraft Systems (UAS) State Legislation Update, available at
http://www.ncsl.org/research/transportation/2017-unmanned-aircraft-systems-uas-state-legislation-update.aspx (last visited
January 26, 2018).

8 Drones pose security threat at the nation’s prisons and what Pa. officials want to do about it, PennLive, July 26, 2017,
available at http://www.pennlive.com/politics/index.ssf/2017/07/drones_pose_security threat at.html (last visited

January 25, 2018).

9 Sections 944.47, 985.711, and 951.22, F.S.

10 Section 944.02(8), F.S.

11 Section 957.04(1)(e), F.S. Currently there are seven private prison facilities housing approximately 10,000 inmates in
operation in Florida. E-mail from the Senate Appropriations Committee staff, January 30, 2018 (on file with the Senate
Committee on Criminal Justice).




BILL: CS/SB 624 Page 4

for the commitment of adjudicated delinquents shall not be considered a detention center
or facility.*?

e Nonsecure residential facilities are either environmentally secure, staff secure, or are
hardware-secure with walls, fencing, or locking doors. Youth assessed and classified for
placement in programs at this commitment level represent a low or moderate risk to public
safety and require close supervision.*®

e High-risk residential facilities are hardware-secure with perimeter fencing and locking doors.
Youth assessed and classified for this level of placement require close supervision in a
structured residential setting. Placement in programs at this level is prompted by a concern
for public safety that outweighs placement in programs at lower commitment levels.'*

e Maximum-risk residential facilities are maximum-custody, hardware-secure with perimeter
security fencing and locking doors. Youth assessed and classified for this level of placement
require close supervision in a maximum security residential setting. Placement in a program
at this level is prompted by a demonstrated need to protect the public.t®

e County detention facility means a county jail, a county stockade, a county work camp, a
county residential probation center, and any other place except a municipal detention facility
used by a county or county officer for the detention of persons charged with or convicted of
either felony or misdemeanor.®

Using Drones for Traffic Crash Scene Investigations, Reconstruction

Several jurisdictions, including the Massachusetts State Police and the Lake County, Illinois,
Police, have been reported to be using drones to assist in more efficient and timely traffic crash
investigations.’

The North Carolina Department of Transportation and North Carolina State Highway Patrol
conducted research demonstrating the speed and accuracy with which a large traffic crash scene
can be investigated and cleared, unblocking a roadway for traffic to resume sooner than other
techniques.'®

12 Section 985.03(19), F.S.

13 Section 985.03(44)(b), F.S.

14 Section 985.03(44)(c), F.S.

15 Section 985.03(44)(d), F.S.

16 Section 951.23(1)(a), F.S.

7 How drones help Lake County police investigate crashes, get roads open faster, Daily Herald, May 7, 2017, available at
http://www.dailyherald.com/news/20170506/how-drones-help-lake-county-police-investigate-crashes-get-roads-open-faster
(last visited January 25, 2014).

18 Research shows that documenting a collision scene using photogrammetry and UAS can be advantageous, especially in
terms of speed and cost. With a combination of advanced imaging software and the latest unmanned aircraft systems (UAS)
technology, we find that the North Carolina State Highway Patrol (NCSHP) can rapidly map collision scenes and
simultaneously gather more information than legacy technologies. Indeed, large scenes can be documented in less than 30
minutes. Collision Scene Reconstruction & Investigation Using Unmanned Aircraft Systems, Division of Aviation, UAS
Program Office, N.C. Department of Transportation, August 2017, available at
https://www.ncdot.gov/aviation/download/ncshp-uas-mapping-study.pdf (last visited January 25, 2018).
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Other Uses for Drones

Drones are being developed and used in many facets of land management including land
management, forestry management, wildfire prevention and suppression, and crop analysis.

Engineers at the University of Nebraska-Lincoln designed a drone to execute and monitor
prescribed burns, a common land management practice to help reduce wildfire risk by
eliminating dry plant material that could fuel a wildfire.*®

Researchers at Virginia Tech use a drone with sensors that capture data that will enable them to
measure vegetative vigor based on chlorophyll activity differences.?°

Among the responsibilities of the Florida Department of Agriculture and Consumer Services

(FDACS) are the following:

e Forestry and land management which includes wildfire prevention and suppression and
managing over one million acres of state forests;

e Pest and crop disease observation and analysis; and

e Crop data collection.

The FDACS suggests that many uses for drones exist that would be beneficial to the FDACS in
fulfilling its non-law enforcement?! missions.??

Section 934.50, F.S. — Search and Seizure Using a Drone

Section 934.50, F.S., the “Freedom from Unwarranted Surveillance Act,” relates primarily to
drone use by law enforcement.??

The statute prohibits a person, state agency, or political subdivision from using a drone to record
an image of either privately owned real property or a person lawfully on such property with the
intent to thereby obtain information about the property or person, in violation of such person’s
reasonable expectation of privacy, and without his or her written consent.?*

19 Digital Trends, Researchers are using autonomous fire-bombing drones to prevent future wildfires, November 10, 2015,
available at https://www.digitaltrends.com/cool-tech/unl-fire-starting-drone/ (last visited January 30, 2018).

20 Agency 229 Annual Report, Sky is the limit for using drones in land management, September 28, 2016, available at
http://news.cals.vt.edu/229-report/2016/09/28/sky-is-the-limit-for-using-drones-in-land-management/ (last visited January 30,
2018).

21 The FDACS provides agricultural law enforcement throughout the state. The Florida Department of Agriculture and
Consumer Services, Office of Agricultural Law Enforcement, available at https://www.freshfromflorida.com/Divisions-
Offices/Agricultural-Law-Enforcement (last visited January 29, 2018).

22 E-mail from Grace Lovett, Director, Office of Legislative Affairs, Florida Department of Agriculture and Consumer
Services, January 25, 2018; (on file with the Senate Committee on Criminal Justice).

23 Section 934.50(1), F.S. Section 934.50(3)(a), F.S., specifically prohibits a law enforcement agency from using a drone to
gather evidence or other information unless one of the exceptions in s. 934.50(4), F.S., apply. Evidence obtained or collected
in violation of the act is inadmissible as evidence in a criminal prosecution in the state courts. Section 934.50(6), F.S.

24 Section 934.50(3)(b), F.S.
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In addition to the exceptions specifically related to law enforcement agencies,? the statute

exempts from this prohibition the following uses of drones:

e Use by a person or an entity engaged in a business or profession licensed by the state only to
perform reasonable tasks within the scope of practice or activities permitted under such
person’s or entity’s license;?®

e Use by a property appraiser solely for the purpose of assessing property for ad valorem
taxation;

e Use to capture images by or for an electric, water, or natural gas utility: for operations,
maintenance, and inspection of utility facilities including facilities used in the generation,
transmission, or distribution of electricity, gas, or water, for the purpose of maintaining
utility system reliability and integrity; for assessing vegetation growth for the purpose of
maintaining clearances on utility rights-of-way; for utility routing, siting, and permitting for
the purpose of constructing utility facilities or providing utility service; or for conducting
environmental monitoring, as provided by federal, state, or local law, rule, or permit;

e Use for aerial mapping if the person or entity using a drone for this purpose is operating in
compliance with FAA regulations;

e Use to deliver cargo, if the person or entity using a drone for this purpose is operating in
compliance with FAA regulations;

e Use to capture images necessary for the safe operation or navigation of a drone that is being
used for a purpose allowed under federal or Florida law; and

e Use by a communications service provider or a contractor for a communications service
provider for routing, siting, installation, maintenance, or inspection of facilities used to
provide communications services.?’

Section 934.50(5), F.S., provides remedies for a violation of these prohibitions, including
punitive damages.

Section 330.41, F.S. - Preemption and Construction

Section 330.41(3)(a), F.S., preempts regulation of the operation of UAS to the state except as
provided in federal regulations, authorizations, or exemptions.?® However, the statute does not
limit the authority of a local government to enact or enforce local ordinances relating to
nuisances, voyeurism, harassment, reckless endangerment, property damage, or other illegal acts
arising from the use of unmanned aircraft systems if such laws or ordinances are not specifically
related to the use of an unmanned aircraft system for those illegal acts.?°

%5 Section 934.50(4)(a)-(c), F.S.

26 This exception does not apply to a profession in which the licensee’s authorized scope of practice includes obtaining
information about the identity, habits, conduct, movements, whereabouts, affiliations, associations, transactions, reputation,
or character of any society, person, or group of persons. Section 934.50(4)(d), F.S.

27 Section 934.50(4)(d)-(j), F.S.

28 “Except as otherwise expressly provided, a political subdivision may not enact or enforce an ordinance or resolution
relating to the design, manufacture, testing, maintenance, licensing, registration, certification, or operation of an unmanned
aircraft system, including airspace, altitude, flight paths, equipment or technology requirements; the purpose of operations;
and pilot, operator, or observer qualifications, training, and certification.” Section 330.41(3)(b), F.S.

29 Section 330.41(3)(c), F.S.
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Any person or governmental entity seeking to restrict or limit the operation of drones in close
proximity to infrastructure or facilities that the person or governmental entity owns or operates
must apply to the FAA for such designation pursuant to section 2209 of the FAA Extension,
Safety, and Security Act of 2016.

Section 330.41(4), F.S., relating to protecting critical infrastructure facilities, sunsets 60 days
after the FAA process for designating critical infrastructure becomes effective.®! Section 330.41,
F.S., must be construed in accordance with standards imposed by federal statutes, regulations,
and FAA guidance on UAS.*2

Effect of Proposed Changes:

The bill amends s. 330.41(2)(a), F.S., to include the following structures within the definition of

the term “critical infrastructure facility”:

e A state correctional institution as defined in s. 944.02, F.S., and a private prison as authorized
inch. 957, F.S.;

e A secure juvenile detention center or facility, nonsecure residential facility, high-risk
residential facility, and maximume-risk residential facility as defined in s. 985.03, F.S.; and

e A county detention facility as defined in s. 951.23(1)(a), F.S.

Section 934.50(3)(a), F.S., specifically prohibits a law enforcement agency from using a drone to
gather evidence or other information unless one of the exceptions in s. 934.50(4), F.S., apply.
Evidence obtained or collected in violation of the act is inadmissible as evidence in a criminal
prosecution in the state courts.®

The bill amends s. 934.50, F.S., to include law enforcement using a drone to facilitate the
collection of evidence at a crime scene or traffic crash scene among the exceptions authorized in
s. 934.50(4), F.S.

The bill creates an additional exception to allow drone use by a local or state agency when used
in the assessment of damage, flood state, wildfire, or land management, or the monitoring and
collection of scientific or marketing data.

The bill is effective October 1, 2018.

30 Public Law 114-190, Section 2209(b)(1)(C) (Applications for Designation); 49 USC 40101 (UAS Safety, Sec. 2209). This
section provides for designation of “fixed site facilities.” Only the following can be so designated: critical infrastructure, such
as energy production, transmission, and distribution facilities and equipment; oil refineries and chemical facilities;
amusement parks; and other locations that warrant such restrictions. In determining whether to grant an application for
designation, the FAA administrator may consider aviation safety, protection of persons and property on the ground, national
security, or homeland security. In an affirmative designation, the FAA will outline the boundaries for UAS operation near the
fixed site facility and such other limitations that the FAA administrator determines may be appropriate.

31 Section 330.41(4)(e), F.S.

32 Section 330.41(5), F.S.

33 Section 934.50(6), F.S.
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V.

VI.

VII.

VIII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The Florida Department of Law Enforcement 2018 Legislative Bill Analysis for SB 624

does not indicate a fiscal impact to the department.®*

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 330.41 and 934.50.

3 Florida Department of Law Enforcement, 2018 Legislative Bill Analysis, November 2, 2017; (on file with the Senate
Committee on Criminal Justice).
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:

The Committee Substitute amends the bill as follows:

e Adds private correctional facilities, nonsecure juvenile residential facilities, high-risk
juvenile residential facilities, and maximume-risk juvenile residential facilities to the
structures protected by the bill from certain drone operations under s. 330.41, F.S.

e Adds correctional facilities, juvenile facilities, and county jail facilities in the existing
definition of “critical infrastructure facilities” rather than creating “fixed site
facilities.”

e Creates a new exception for drone use to allow a local or state agency to use a drone
in the assessment of damage, flood state, wildfire, or land management, or the
monitoring and collection of scientific or marketing data.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Young) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Paragraph (a) of subsection (2) of section
330.41, Florida Statutes, 1s amended to read:

330.41 Unmanned Aircraft Systems Act.—

(2) DEFINITIONS.—As used in this act, the term:

(a) “Critical infrastructure facility” means any of the

following, if completely enclosed by a fence or other physical
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barrier that is obviously designed to exclude intruders, or if
clearly marked with a sign or signs which indicate that entry is
forbidden and which are posted on the property in a manner
reasonably likely to come to the attention of intruders:

1. An electrical power generation or transmission facility,
substation, switching station, or electrical control center.

2. A chemical or rubber manufacturing or storage facility.

3. A mining facility.

4. A natural gas or compressed gas compressor station,
storage facility, or natural gas or compressed gas pipeline.

5. A liquid natural gas or propane gas terminal or storage
facility with a capacity of 4,000 gallons or more.

6. Any portion of an aboveground oil or gas pipeline.

7. A wireless communications facility, including the tower,
antennae, support structures, and all associated ground-based
equipment.

8. A state correctional institution as defined in s. 944.02

or a private correctional facility authorized under chapter 957.

9. A secure detention center or facility, a nonsecure

residential facility, a high-risk residential facility, or a

maximum-risk residential facility as defined in s. 985.03.

10. A county detention facility as defined in s. 951.23.

Section 2. Paragraph (c) of subsection (4) of section
934.50, Florida Statutes, is amended, and paragraph (k) is added
to that subsection, to read:

934.50 Searches and seizure using a drone.—

(4) EXCEPTIONS.—This section does not prohibit the use of a
drone:

(c) If the law enforcement agency possesses reasonable
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suspicion that, under particular circumstances, swift action is
needed to prevent imminent danger to life or serious damage to
property;+ to forestall the imminent escape of a suspect or the

destruction of evidence; to facilitate the collection of

evidence at a crime scene or traffic crash scene;+ or to achieve

purposes including, but not limited to, facilitating the search
for a missing person.

(k) By a local or state agency when used in the assessment

of damage, flood state, wildfire, or land management, or the

monitoring and collection of scientific or marketing data.

Section 3. This act shall take effect October 1, 2018.

================= T ] TLE A MEDNDDMENT ================

And the title is amended as follows:
Delete everything before the enacting clause

and insert:

A bill to be entitled

An act relating to drones; amending s. 330.41, F.S.;
redefining the term “critical infrastructure
facility”; amending s. 934.50, F.S.; authorizing the
use of a drone if a law enforcement agency possesses
reasonable suspicion that, under particular
circumstances, swift action is needed to facilitate
the collection of evidence at a crime scene or traffic
crash scene; authorizing the use of a drone by a local
or state agency when used in the assessment of damage,
flood state, wildfire, or land management, or the
monitoring and collection of scientific or marketing

data; providing an effective date.
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By Senator Young

18-00447C-18 2018624

A bill to be entitled
An act relating to drones; amending s. 330.41, F.S.;
defining the term “fixed-site facility”; prohibiting a
person from knowingly or willingly operating a drone
over, allowing a drone to make contact with, allowing
a drone to come within a certain distance of, or using
a drone to introduce contraband into or within the
secure perimeter of a fixed-site facility; providing
criminal penalties; amending s. 934.50, F.S.;
authorizing the use of a drone if a law enforcement
agency possesses reasonable suspicion that, under
particular circumstances, swift action is needed to
facilitate the collection of evidence at a crime scene

or traffic crash scene; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (4) of section 330.41,
Florida Statutes, are amended to read:

330.41 Unmanned Aircraft Systems Act.—

(2) DEFINITIONS.—As used in this act, the term:

(a) “Critical infrastructure facility” means any of the
following, if completely enclosed by a fence or other physical
barrier that is obviously designed to exclude intruders, or if
clearly marked with a sign or signs which indicate that entry is
forbidden and which are posted on the property in a manner
reasonably likely to come to the attention of intruders:

1. An electrical power generation or transmission facility,

substation, switching station, or electrical control center.
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2. A chemical or rubber manufacturing or storage facility.

3. A mining facility.

4. A natural gas or compressed gas compressor station,
storage facility, or natural gas or compressed gas pipeline.

5. A liquid natural gas or propane gas terminal or storage
facility with a capacity of 4,000 gallons or more.

6. Any portion of an aboveground oil or gas pipeline.

7. A wireless communications facility, including the tower,
antennae, support structures, and all associated ground-based
equipment.

(b) “Drone” has the same meaning as s. 934.50(2).

(c) “Fixed-site facility” means any of the following, if

completely enclosed by a fence or other physical barrier that is

obviously designed to exclude intruders, or if clearly marked

with one or more signs that indicate that entry is forbidden and

that are posted on the property in a manner reasonably likely to

come to the attention of intruders:

1. A state correctional institution as defined in s.
944.02.

2. A secure detention center or facility, a high-risk

residential facility, or a maximum-risk residential facility as
defined in s. 985.03.

3. A county detention facility as defined in s. 951.23.

(d)+4e} “Unmanned aircraft system” means a drone and its
associated elements, including communication links and the
components used to control the drone which are required for the
pilot in command to operate the drone safely and efficiently.

(4) PROTECTION OF CRITICAL INFRASTRUCTURE FACILITIES.—

(a) A person may not knowingly or willfully:
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1. Operate a drone over a critical infrastructure facility

or fixed-site facility;

2. Allow a drone to make contact with a critical

infrastructure facility or fixed-site facility, including any

person or object on the premises of or within the facility; e
3. Allow a drone to come within a distance of a critical

infrastructure facility or fixed-site facility which £hat is

close enough to interfere with the operations of or cause a
disturbance to the facility; or=

4. Use a drone to introduce contraband as defined in s.

944.47, s. 985.711, or s. 951.22 into a fixed-site facility, or

upon the grounds of or within the secured perimeter of the

fixed-site facility.

(b) A person who violates subparagraph (a)l., subparagraph
(a)2., or subparagraph (a)3. peragraph—=)> commits a misdemeanor

of the second degree, punishable as provided in s. 775.082 or s.

775.083. A person who commits a second or subsequent violation

of subparagraph (a)l., subparagraph (a)2., or subparagraph (a)3.

commits a misdemeanor of the first degree, punishable as

provided in s. 775.082 or s. 775.083. A person who violates

subparagraph (a)4. commits a felony of the second degree,
punishable as provided in s. 775.082 or s. 775.083.

(c) This subsection does not apply to actions identified in

paragraph (a) which are committed by:

1. A federal, state, or other governmental entity, or a
person under contract or otherwise acting under the direction of
a federal, state, or other governmental entity.

2. A law enforcement agency that is in compliance with s.

934.50, or a person under contract with or otherwise acting
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under the direction of such law enforcement agency.

3. An owner, operator, or occupant of the critical
infrastructure facility, or a person who has prior written
consent of such owner, operator, or occupant.

(d) Subparagraph (a)l. does not apply to a drone operating
in transit for commercial purposes in compliance with Federal
Aviation Administration regulations, authorizations, or
exemptions.

(e) This subsection shall sunset 60 days after the date
that a process pursuant to s. 2209 of the FAA Extension, Safety
and Security Act of 2016 becomes effective.

Section 2. Paragraph (c) of subsection (4) of section
934.50, Florida Statutes, is amended to read:

934.50 Searches and seizure using a drone.—

(4) EXCEPTIONS.—This section does not prohibit the use of a
drone:

(c) If the law enforcement agency possesses reasonable
suspicion that, under particular circumstances, swift action is
needed to prevent imminent danger to life or serious damage to
property;+ to forestall the imminent escape of a suspect or the

destruction of evidence; to facilitate the collection of

evidence at a crime scene or traffic crash scene;+ or to achieve

purposes including, but not limited to, facilitating the search
for a missing person.
Section 3. This act shall take effect October 1, 2018.
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Dear Chair Bracy,

My Senate Bill 624 relating to Drones has been referred to your committee for a hearing. I
respectfully request that this bill be placed on your next available agenda.

Should you have any questions, please do not hesitate to reach out to me.

Singerely,

tor — 18" District

cc: Lauren Jones, Staff Director — Criminal Justice Committee
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 776 amends s. 812.014(2)(c)7., F.S., to increase the fine in felony cases of theft of
specified commercially farmed animals and registered bee colonies to $10,000. Currently the
fine is up to $5,000.

Current law provides for a $10,000 fine in cases of felony grand theft of aquaculture species
raised at a certified aquaculture facility.

The bill is effective October 1, 2018.
. Present Situation:
Property Theft

Section 812.014, F.S., defines and categorizes thefts into misdemeanor or felony criminal
violations. Whether a theft is a misdemeanor or a felony generally depends upon the value of the
property taken by the defendant, the defendant’s history of theft convictions or, in some cases,
the type of property taken.

A person commits theft if he or she knowingly obtains or uses, or endeavors to obtain or use, the
property of another with intent to, either temporarily or permanently:
e Deprive the other person of a right to the property or a benefit from the property; or
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e Appropriate the property to his or her own use or to the use of any person not entitled to the
use of the property.!

Third degree grand theft, a third degree felony,? is theft of:
e Property valued at $300 or more, but less than $20,000.
e Specified property including:

o A will, codicil, or testamentary instrument;

o A firearm;

o A motor vehicle;

o Any commercially farmed animal including any animal of the equine,® bovine,* or swine®
class or other grazing animal;®

o Any bee colony of a registered beekeeper;’

o Any aquaculture species raised at a certified aquaculture facility;®

o Any fire extinguisher;

o Any amount of citrus fruit consisting of 2,000 or more individual pieces of fruit;

o Property taken from a designated, posted construction site;

o Any stop sign;

o Anhydrous ammonia; and

o Any amount of a controlled substance as defined in s. 893.02, F.S.°

e Property from a dwelling or its unenclosed curtilage if the property is valued at $100 or
more, but less than $300.%°

! Section 812.014(1), F.S.

2 A third degree felony is punishable by up to 5 years’ incarceration and a fine of up to $5,000. Sections 775.082 and
775.083, F.S.

3 “Equine” means a horse or other member of the horse family. The Oxford Dictionaries, available at
https://en.oxforddictionaries.com/definition/equine (last visited January 24, 2018); See also s. 773.01, F.S.: “Equine” means
a horse, pony, mule, or donkey.

4 «“Bovine” means an animal of the cattle group, which also includes buffaloes and bison. The Oxford Dictionaries, available
at https://en.oxforddictionaries.com/definition/bovine (last visited January 26, 2018).

°> “Swine” means pig. The Oxford Dictionaries, available at https://en.oxforddictionaries.com/definition/swine (last visited
January 24, 2018).

6 Grazing animals may include sheep and goats in addition to horses and cattle. Save Our Magnificent Meadows, available at
http://www.magnificentmeadows.org.uk/assets/pdfs/Types_of Livestock.pdf (last visited January 24, 2018). See also

s. 585.01(13), F.S.: “Livestock” means grazing animals, such as cattle, horses, sheep, swine, goats, other hoofed animals,
ostriches, emus, and rheas which are raised for private use or commercial purposes.

" Beekeepers are required by the Florida Department of Agriculture and Consumer Services to register and identify their
hives. All honey bee hives must be permanently imprinted on the upper left-hand corner in letters at least %2 inch in height
with the beekeeper’s registration number issued by the department. Florida Department of Agriculture and Consumer
Services, Beekeeper Registration, available at https://www.freshfromflorida.com/Business-Services/Bees-Apiary/Beekeeper-
Registration (last visited January 24, 2018).

8 The Florida Department of Agriculture and Consumer Services inspects and certifies aquaculture businesses. Aquaculture
includes fish, mollusks, and aquatic plants. Florida Department of Agriculture and Consumer Services, Aquaculture
Certification Application Taxonomic Listing and Aquaculture Best Management Practices Manual, November 2016 available
at https://www.freshfromflorida.com/Business-Services/Aquaculture/Aquaculture-Certificate-of-Registration (last visited
January 24, 2018).

% Section 812.014(2)(c), F.S.

10 Section 812.014(2)(d), F.S.
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Currently, s. 812.014(2), F.S., requires that a fine of $10,000 be imposed for theft of aquaculture
species raised at a certified aquaculture facility.** The fine for theft of a commercially farmed
animal or bee colony is a maximum amount of $5,000, the general fine for a third degree felony
offense.?

Thefts of Cattle and Beehives in Florida

Theft of cattle has been more prevalent since beef prices have risen since 2012. Yearling cows
weighing 600-700 pounds that once sold for around $600 are now worth $1,000 to $1,200,
according to Florida Cattlemen’s Association Executive Vice President Jim Handley. 13

A cattle rancher in Martin County was the victim of what the Martin County Sheriff called “the
largest cattle rustling scheme in the county’s history” in 2013.2* The man accused of stealing the
cattle, taking them to market, and keeping the proceeds was the manager of the ranch. The ranch
manager sold 175 cows for a total of $102,000. The total loss from the theft forced the cattle
rancher to discontinue his cattle business.™

Beekeepers have been the target of theft as well with more than $100,000 worth of hives stolen
in Southwest Florida. One beekeeper who was hit by thieves explained that sometimes entire
hives are taken, other times just the queen bee is taken so the thief can use her to begin a new
hive. 16

Il. Effect of Proposed Changes:

The bill amends s. 812.014(2)(c)7., F.S., to increase the fine from up to $5,000 to $10,000 in
cases of felony theft of a commercially farmed animal, including an animal of the equine,
avian,!” bovine, or swine class or other grazing animal; or a bee colony of a registered beekeeper.

This fine increase puts these agriculture-related thefts on par with aquaculture species theft
which currently requires a $10,000 fine.8

Section 932.701(2)(a), F.S., is reenacted to incorporate the amendment made to s. 812.014(2)(c),
F.S., by the bill.

11 Section 812.014(2)(c)7., F.S.

12 Section 812.014(2)(c), F.S.

13 Former Osceola deputy in jail after being charged with stealing cattle, The Orlando Sentinel, November 11, 2015,
available at http://www.orlandosentinel.com/news/breaking-news/os-keith-collins-cattle-rustling-osceola-20151106-
story.html (last visited January 23, 2018).

14 Sheriff calls cattle theft largest in Martin County’s history, WPBF News, October 29, 2013, available at
http://www.wpbf.com/article/sheriff-calls-cattle-theft-largest-in-martin-county-s-history/1319401 (last visited January 23,
2018).

15d.

16 Beehive theft cases on the rise in SWFL, NBC-2 WBBH News, August 17, 2016, available at http://www.nbc-
2.com/story/32779137/10000-reward-offered-for (last visited January 24, 2018); See also Theft of hives hits southwest
Florida bee farmers, The Orlando Sentinel, August 28, 2016, available at http://www.orlandosentinel.com/business/os-ap-
theft-bee-hive-florida-20160828-story.html (last visited January 23, 2018).

17 «“Avian” means relating to, or derived from birds. The Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/avian (last visited January 29, 2018).

18 Section 812.014(2)(c)7., F.S.
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The bill is effective October 1, 2018.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

The bill may help farmers and ranchers recover a portion of the losses experienced from
the thefts of their herds, birds, or bees.

C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 812.014 of the Florida Statutes.

This bill reenacts section 932.701 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:
The committee substitute includes animals of the avian (bird) species among the
commercially farmed animals to which the $10,000 fine provided for in the bill would

apply.
B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Grimsley) recommended the

following:
Senate Amendment

Delete lines 26 - 30
and insert:
the equine, avian, bovine, or swine class or other grazing
animal; a bee colony of a registered beekeeper; and aguaculture
species raised at a certified agquaculture facility. If the

property stolen is a commercially farmed animal, including an

animal of the equine, avian, bovine, or swine class or other

grazing animal; a
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Florida Senate - 2018 SB 776

By Senator Grimsley

26-00367A-18 2018776
A bill to be entitled

An act relating to theft; amending s. 812.014, F.S.;
increasing the fine for the theft of a commercially

farmed animal or a bee colony of a registered

beekeeper; reenacting s. 932.701(2) (a), F.S., relating

to the definition of the term “contraband article,” to
incorporate the amendment made to s. 812.014, F.S., in

a reference thereto; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (2) of section
812.014, Florida Statutes, is amended to read:

812.014 Theft.—

(2)

(c) It is grand theft of the third degree and a felony of
the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, if the property stolen is:

1. Valued at $300 or more, but less than $5,000.
Valued at $5,000 or more, but less than $10,000.
Valued at $10,000 or more, but less than $20,000.
A will, codicil, or other testamentary instrument.

A firearm.

o Ul W N

A motor vehicle, except as provided in paragraph (a).
7. Any commercially farmed animal, including any animal of
the equine, bovine, or swine class or other grazing animal; a
bee colony of a registered beekeeper; and aquaculture species
raised at a certified aquaculture facility. If the property

stolen is a commercially farmed animal, including an animal of

Page 1 of 5
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the equine, bovine, or swine class or other grazing animal; a

bee colony of a registered beekeeper; or an aquaculture species

raised at a certified aquaculture facility, +hen a $10,000 fine
shall be imposed.

8. Any fire extinguisher.

9. Any amount of citrus fruit consisting of 2,000 or more
individual pieces of fruit.

10. Taken from a designated construction site identified by
the posting of a sign as provided for in s. 810.09(2) (d).

11. Any stop sign.

12. Anhydrous ammonia.

13. Any amount of a controlled substance as defined in s.
893.02. Notwithstanding any other law, separate judgments and
sentences for theft of a controlled substance under this
subparagraph and for any applicable possession of controlled
substance offense under s. 893.13 or trafficking in controlled
substance offense under s. 893.135 may be imposed when all such
offenses involve the same amount or amounts of a controlled

substance.

However, 1if the property is stolen within a county that is
subject to a state of emergency declared by the Governor under
chapter 252, the property is stolen after the declaration of
emergency is made, and the perpetration of the theft is
facilitated by conditions arising from the emergency, the
offender commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if the
property is valued at $5,000 or more, but less than $10,000, as

provided under subparagraph 2., or if the property is valued at
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$10,000 or more, but less than $20,000, as provided under
subparagraph 3. As used in this paragraph, the term “conditions
arising from the emergency” means civil unrest, power outages,
curfews, voluntary or mandatory evacuations, or a reduction in
the presence of or the response time for first responders or
homeland security personnel. For purposes of sentencing under
chapter 921, a felony offense that is reclassified under this
paragraph is ranked one level above the ranking under s.
921.0022 or s. 921.0023 of the offense committed.

Section 2. For the purpose of incorporating the amendment
made by this act to section 812.014, Florida Statutes, in a
reference thereto, paragraph (a) of subsection (2) of section
932.701, Florida Statutes, is reenacted to read:

932.701 Short title; definitions.—

(2) As used in the Florida Contraband Forfeiture Act:

(a) “Contraband article” means:

1. Any controlled substance as defined in chapter 893 or
any substance, device, paraphernalia, or currency or other means
of exchange that was used, was attempted to be used, or was
intended to be used in violation of any provision of chapter
893, if the totality of the facts presented by the state is
clearly sufficient to meet the state’s burden of establishing
probable cause to believe that a nexus exists between the
article seized and the narcotics activity, whether or not the
use of the contraband article can be traced to a specific
narcotics transaction.

2. Any gambling paraphernalia, lottery tickets, money,
currency, or other means of exchange which was used, was

attempted, or intended to be used in violation of the gambling

Page 3 of 5

CODING: Words strieken are deletions; words underlined are additions.

88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116

Florida Senate - 2018

26-00367A-18

laws of the state.

SB 776

2018776

3. Any equipment, liquid or solid, which was being used, is

being used, was attempted to be used, or intended to be used in

violation of the beverage or tobacco laws of the state.

4. Any motor fuel upon which the motor fuel tax has not

been paid as required by law.

5. Any personal property, including, but not limited to,

any vessel, aircraft, item, object,

tool, substance, device,

weapon, machine, vehicle of any kind, money, securities, books,

records, research, negotiable instruments, or currency, which

was used or was attempted to be used as an instrumentality in

the commission of, or in aiding or abetting in the commission

of, any felony, whether or not comprising an element of the

felony, or which is acquired by proceeds obtained as a result of

a violation of the Florida Contraband Forfeiture Act.

6. Any real property, including any right, title,

leasehold, or other interest in the whole of any lot or tract of

land, which was used, is being used,

or was attempted to be used

as an instrumentality in the commission of, or in aiding or

abetting in the commission of, any felony, or which is acquired

by proceeds obtained as a result of

Contraband Forfeiture Act.

a violation of the Florida

7. Any personal property, including, but not limited to,

equipment, money, securities, books,

records, research,

negotiable instruments, currency, or any vessel, aircraft, item,

object, tool, substance, device, weapon, machine, or vehicle of

any kind in the possession of or belonging to any person who

takes aquaculture products in violation of s. 812.014(2) (c).

8. Any motor vehicle offered for sale in violation of s.
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9. Any motor vehicle used during the course of committing
an offense in violation of s. 322.34(9) (a).

10. Any photograph, film, or other recorded image,
including an image recorded on videotape, a compact disc,
digital tape, or fixed disk, that is recorded in violation of s.
810.145 and is possessed for the purpose of amusement,
entertainment, sexual arousal, gratification, or profit, or for
the purpose of degrading or abusing another person.

11. Any real property, including any right, title,
leasehold, or other interest in the whole of any lot or tract of
land, which is acquired by proceeds obtained as a result of
Medicaid fraud under s. 409.920 or s. 409.9201; any personal
property, including, but not limited to, equipment, money,
securities, books, records, research, negotiable instruments, or
currency; or any vessel, aircraft, item, object, tool,
substance, device, weapon, machine, or vehicle of any kind in
the possession of or belonging to any person which is acquired
by proceeds obtained as a result of Medicaid fraud under s.
409.920 or s. 409.9201.

12. Any personal property, including, but not limited to,
any vehicle, item, object, tool, device, weapon, machine, money,
security, book, or record, that is used or attempted to be used
as an instrumentality in the commission of, or in aiding and
abetting in the commission of, a person’s third or subsequent
violation of s. 509.144, whether or not comprising an element of
the offense.

Section 3. This act shall take effect October 1, 2018.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 860 provides for the administrative sealing of certain types of criminal history records of
a minor.

The bill requires the criminal history record of a minor who is arrested or charged with a felony,
misdemeanor, or violation of a comparable rule or ordinance, to be administratively sealed upon
notification by the clerk of the court that all the charges related to the arrest or incident of alleged
criminal activity:

e Were declined to be filed by the state attorney or statewide prosecutor;

e Were dismissed or nolle prosequi before trial; or

e Resulted in a judgment of acquittal or a not guilty verdict at trial.

The bill also requires all appeals to have been exhausted by the prosecution or the time to file an
appeal must have expired in order for a criminal history record to be administratively sealed.

The bill provides that the administrative sealing of a criminal history record will have the same
effect as a sealing under s. 943.059, F.S.

The bill is effective July 1, 2018.
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Il. Present Situation:
Access to Juvenile Criminal History Records

Florida law makes adult criminal history records accessible to the public unless the record has
been sealed or expunged. Sealed records are placed under highly restricted access, while
expunged records are removed from record systems and destroyed.!

In contrast, criminal history information related to juveniles is generally confidential and exempt

from public access.? Section 943.053(3)(b)1., F.S., provides that criminal history information®

relating to a juvenile compiled by the Criminal Justice Information Program (CJIP) is

confidential and exempt unless the juvenile has been:

e Taken into custody by a law enforcement officer for a violation of law which, if committed
by an adult would be a felony;

e Charged with a violation of law which, if committed by an adult, would be a felony;

e Found to have committed an offense which, if committed by an adult, would be a felony; or

e Transferred to adult court pursuant to part X of ch. 985, F.S.*

However, a criminal history record that has been expunged or sealed will remain confidential
and exempt.®

Criminal history information relating to juveniles that is confidential and exempt is available to:

e A criminal justice agency for criminal justice purposes;

e The person to whom the record relates, or his or her attorney;

e The parent, guardian, or legal custodian of the person to whom the record relates, provided
such person has not reached the age of majority, been emancipated by a court, or been legally
married; or

e Anagency or entity specified in ss. 943.0585(4) or 943.059(4), F.S.°

! Florida Department of Law Enforcement, Seal and Expunge Process, available at http://www.fdle.state.fl.us/Seal-and-
Expunge-Process/Seal-and-Expunge-Home.aspx (last visited January 23, 2018).

2 Florida Department of Law Enforcement, 2018 Legislative Bill Analysis for SB 860, (December 6, 2017) (on file with the
Senate Criminal Justice Committee).

8 “Criminal history information” is information collected by criminal justice agencies on persons, which information consists
of identifiable descriptions and notations of arrests, detentions, indictments, informations, or other formal criminal charges
and the disposition thereof. The term does not include identification information, such as biometric records, if the information
does not indicate involvement of the person in the criminal justice system. See s. 943.045(5), F.S.

4 Criminal history information related to a juvenile who has been transferred to adult court by waiver, direct file, or
indictment, is not confidential and exempt. See s. 943.053(3)(b)1., F.S.

S1d.

6 Sections 943.0585(4) and 943.059(4), F.S., provide that the person who is the subject of a criminal history record that is
sealed or expunged may lawfully deny or fail to acknowledge the arrests covered by the sealed or expunged record, except
when the subject of the record: is a candidate for employment with a criminal justice agency; is a defendant in a criminal
prosecution; concurrently or subsequently petitions for relief under s. 943.053, s. 943.0585, or s. 943.059, F.S.; is a candidate
for admission to The Florida Bar; is seeking appointment as a guardian, a position with a criminal justice agency or a position
with an agency that is responsible for the protection of vulnerable persons, including children, the disabled, or the elderly; or
is seeking to be licensed by the Division of Insurance Agent and Agency Services within the Department of Financial
Services. Additionally, s. 943.059(4), F.S., prohibits a person who is the subject of a criminal history record that is sealed
pursuant to s. 943.059, F.S., from denying or failing to acknowledge the arrests covered by the sealed record if the person: is
attempting to purchase a firearm from a licensed importer, licensed manufacturer, or licensed dealer and is subject to a
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Sealing of Criminal History Record

Section 943.059, F.S., authorizes the sealing of a criminal history record by court order. To
qualify for a court-ordered sealing, a person must first obtain a certificate of eligibility (COE)
from the Florida Department of Law Enforcement (FDLE). The FDLE must issue a COE for
sealing to a person who is the subject of a criminal history record provided that such person:

Has submitted to the FDLE a certified copy of the disposition of the charge to which the
petition to seal pertains;

Remits a $75 processing fee, unless it is waived by the executive director;

Has never, prior to the date on which the application for a certificate of eligibility is filed,
been adjudicated guilty of a criminal offense or comparable ordinance violation, or been
adjudicated delinquent for committing any felony or a misdemeanor specified in

s. 943.051(3)(b), F.S,;’

Has not been adjudicated guilty of or adjudicated delinquent for committing any of the acts
stemming from the arrest or alleged criminal activity to which the petition to seal pertains;
Has never secured a prior sealing or expunction of a criminal history record; and

Is not under court supervision for the arrest or alleged criminal activity to which the petition
to seal pertains.®

Upon receipt of a COE for sealing, a person must then petition the court to seal the criminal
history record. The petition must include the COE and a sworn statement attesting that the
petitioner:

Has never, prior to the date on which the petition is filed, been adjudicated guilty of a
criminal offense or comparable ordinance violation, or been adjudicated delinquent for
committing any felony or a specified misdemeanor;®

Has not been adjudicated guilty of or adjudicated delinquent for committing any of the acts
stemming from the arrest or alleged criminal activity to which the petition to seal pertains;
Has never secured a prior sealing or expunction of a criminal history record; and

Is eligible for such a sealing and does not have any other petition to seal or expunge pending
before any court.°

A copy of the completed petition is then served upon the appropriate state attorney or statewide
prosecutor and the arresting agency, any of which may respond to the court regarding the

criminal history check under state or federal law; or is seeking to be licensed by the Bureau of License Issuance of the
Division of Licensing within the Department of Agriculture and Consumer Services to carry a concealed weapon or
concealed firearm. See ss. 943.053(3)(c)1., 943.0585(4), and 943.059(4), F.S.

" These offenses include assault, battery, carrying a concealed weapon, unlawful use of destructive devices or bombs, child
neglect, assault on a law enforcement officer, a firefighter, or other specified officer, open carrying of a weapon, indecent
exposure, unlawful possession of a firearm, petit theft, animal cruelty, arson, and unlawful possession or discharge of a
weapon or firearm at a school-sponsored event or on school property. See s. 943.051(3)(b), F.S.

8 Section 943.059(2), F.S.

9 Supra, n. 7.

10 Section 943.059(1)(b), F.S.
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petition.* There is no statutory right to a court-ordered sealing and any request for sealing of a
criminal history record may be denied at the sole discretion of the court.?

Effect of Sealing of Criminal History Record

If the court grants a petition to seal, the clerk of the court then certifies copies of the order to the
appropriate state attorney and the arresting agency and any other agency that has received the
criminal history record from the court. The arresting agency must provide the sealing order to
any agencies that received the criminal history record information from the arresting agency. The
FDLE must provide the sealing order to the Federal Bureau of Investigation.®®

A criminal history record which is ordered sealed by a court pursuant to s. 943.059, F.S., is
confidential and exempt from public records, and is available only to the person who is the
subject of the record, the subject’s attorney, criminal justice agencies for their respective
criminal justice purposes, and judges in the state courts system for the purpose of assisting them
in their case-related decision making responsibilities.'*

Additionally, the person who has their criminal history record sealed by court order may lawfully

deny or fail to acknowledge the arrests covered by the sealed record, unless they are:

e A candidate for employment with a criminal justice agency;

e A defendant in a criminal prosecution;

e Petitioning to have a court-ordered criminal history record sealed or expunged or petitioning
for relief under s. 943.0583, F.S.;1®

e A candidate for admission to The Florida Bar;

e Seeking appointment as a guardian or a position with an agency that is responsible for the
protection of vulnerable persons, including children, the disabled, or the elderly;

e Seeking to be licensed by the Division of Insurance Agent and Agency Services within the
Department of Financial Services or the Bureau of License Issuance of the Division of
Licensing within the Department of Agriculture and Consumer Services to carry a concealed
weapon or concealed firearm; or

e Attempting to purchase a firearm from a licensed importer, licensed manufacturer, or
licensed dealer and is subject to a criminal history check under state or federal law.®

An employee of an entity listed above may not disclose information relating to a sealed criminal
history record, except to the person to whom the criminal history record relates or to persons
having direct responsibility for employment, access authorization, or licensure decisions.’

11 Section 943.059(3)(a), F.S.

12 Section 943.059, F.S.

13 Section 943.059(3)(b), F.S.

14 Section 943.059(4), F.S.

15 Section 943.0583, F.S., provides that a victim of human trafficking may petition for the expunction of a criminal history
record resulting from the arrest or filing of charges for an offense committed or reported to have been committing while the
person was a victim or human trafficking, which offense was committed or reported to have been committed as a part of the
human trafficking scheme of which the person was a victim or at the direction of an operator of the scheme, including, but
not limited to, violations under chs. 796 and 847, F.S., without regard to the disposition of the arrest or of any charges. See
S. 943.0583(3), F.S.

16 Section 943.059(4)(a)1.-10., F.S.

17 Section 943.059(4)(c), F.S.
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Additionally, a person who has been granted a sealing of his or her criminal history record may
not be held to commit perjury or otherwise be liable for giving a false statement by failing to
recite or acknowledge a sealed criminal history record.®

Criminal Justice Information Program

The CJIP is created within the FDLE.® The program is tasked with maintaining a system capable
of transmitting criminal justice information? to and between criminal justice agencies.?* The
program also operates a crime information system that develops and maintains an offender-based
transaction system in cooperation with other criminal justice agencies.??

Additionally, the CJIP establishes procedures and a format for each criminal justice agency to
monitor its records and submit reports to the program. Each clerk of the court is required to
submit the uniform dispositions? to the CJIP at least once a month.?*

Il. Effect of Proposed Changes:

The bill creates s. 943.0586, F.S., authorizing the CJIP to administratively seal certain criminal
history records of minors.? The bill provides that the criminal history record of a minor charged
with a felony, misdemeanor, or violation of a comparable rule or ordinance by a state, county,
municipal, or other law enforcement agency will be sealed upon notification by the clerk of the
court that all the charges related to the arrest or incident of alleged criminal activity:

e Were declined to be filed by the state attorney or statewide prosecutor;

e Were dismissed or nolle prosequi?® before trial; or

18 Section 943.059(4)(b), F.S.

19 Section 943.05(1), F.S.

20 “Criminal justice information” means information on individuals collected or disseminated as a result of arrest, detention,
or the initiation of a criminal proceeding by criminal justice agencies, including arrest record information, correctional and
release information, criminal history record information, conviction record information, offender registration information,
identification record information, and wanted persons record information. The term does not include statistically or analytical
records or reports in which individuals are not identified to and from which their identities are not ascertainable. The term
does not include criminal intelligence information or criminal investigative information. See s. 943.045(12), F.S.

21 Section 943.05(2)(a), F.S.

22 Section 943.05(2)(c)3., F.S.

23 “Disposition” means details relating to the termination of an individual criminal defendant’s relationship with a criminal
justice agency, including information disclosing that the law enforcement agency has elected not to refer a matter to a
prosecutor or that a prosecutor has elected not to commence criminal proceedings, that a court has dealt with the individual,
or that the individual has been incarcerated, paroled, pardoned, released, or granted clemency. Dispositions include, but are
not limited to, acquittals, dismissals, pleas, convictions, adjudications, youthful offender determinations, determinations of
mental capacity, placements in intervention programs, pardons, probations, paroles, and releases from correctional
institutions. See s. 943.045(14), F.S.

24 Section 943.052(2), F.S.

25 Current law does not provide for administrative sealing of criminal history records. In contrast, s. 943.0581, F.S., provides
for administrative expunction of criminal history records. The law authorizes the FDLE to administratively expunge any
nonjudicial record of an arrest of a minor or an adult made contrary to law or by mistake. A law enforcement agency must
apply to the FDLE for the administrative expunction or alternatively, an adult or the parent or legal guardian of a minor may
apply. See s. 943.0581, F.S.

% Nolle prosequi is a formal entry upon the record that declares that the case will not be further prosecuted. THE LAW
DICTIONARY: FEATURING BLACK’S LAW DICTIONARY FREE ONLINE LEGAL DICTIONARY (2nd ed.), available at
http://thelawdictionary.org (last visited January 23, 2018).
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e Resulted in a judgment of acquittal?” or a not guilty verdict at trial.

Additionally, the bill requires that, in order for the CJIP to administratively seal a criminal
history record, all appeals must have been exhausted by the prosecution or the time to file an
appeal has expired.

The administrative sealing of a criminal history record under the bill would not require an
application for a COE or the payment of a fee.

The bill provides that an administrative sealing of a criminal history record pursuant to

s. 943.0586, F.S., will have the same effect as a court-ordered sealing under s. 943.059(4), F.S.,
as described above.? The bill also specifies that an administrative sealing does not prevent the
minor who receives such relief from seeking an expunction or sealing under a different section of
Florida law, if he or she is otherwise eligible.?

Current law establishes that a misdemeanor criminal history record of a juvenile is confidential
and exempt.®® The bill requires this record to be administratively sealed if the misdemeanor
arrest or charge was not filed, dismissed or nolle prosequi before trial, or resulted in a judgment
of acquittal or a not guilty verdict at trial. The sealing of the record would permit the juvenile to
lawfully deny or fail to acknowledge the existence of the record, subject to the exceptions
enumerated under s. 943.059(4), F.S.%!

This act shall take effect July 1, 2018, but only if CS/SB 862 or similar legislation takes effect, if
such legislation is adopted in the same legislative session or an extension thereof and becomes
law. The effective date of the bill will need to be linked to a specific Senate bill. CS/SB 862
(2017) is the bill connected to this bill.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

None.

27 A judgment of acquittal is rendered when a person accused of a crime is legally freed by a court generally as a result of
lack of evidence. THE LAW DICTIONARY: FEATURING BLACK’S LAW DICTIONARY FREE ONLINE LEGAL DICTIONARY (2nd
ed.), available at http://thelawdictionary.org (last visited January 24, 2018).

28 Supra, n. 16.

29 Section 943.0582, F.S., provides for the expunction of any nonjudicial record of the arrest of a minor who has successfully
completed a prearrest or postarrest diversion program for minors. Expunction or sealing granted pursuant to s. 943.0582, F.S.,
does not prevent the minor who receives such relief from petitioning for the expunction or sealing of a later criminal history
record as provided for in ss. 943.0583, 943.0585, and 943.059, F.S., if the minor is otherwise eligible under those sections.
See s. 943.0582(1) and (5), F.S.

30 Section 943.053(3)(b)-(c), F.S.

31 Supra, n. 16.
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VI.

VII.

C. Trust Funds Restrictions:
None.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The FDLE predicts a loss of $90,000 in revenue for those people who would have
submitted an application to have his or her criminal history record sealed by court order,
but will instead have such record administratively sealed. The FDLE also predicts a cost
of $254,000 to implement the new programming required for the administrative sealing
process.>?

Technical Deficiencies:
None.
Related Issues:

Current disposition reporting by the clerk of the court to the FDLE, pursuant to s. 943.052(2),
F.S., does not consider whether all appeals have been exhausted by the prosecution or the time to
file an appeal has expired. The bill would require changes to be made to disposition reporting to
ensure that the clerks of the court are verifying that this prerequisite to administratively sealing
has been met.3

Currently, a misdemeanor criminal history record of a minor is confidential and exempt.3* The
bill provides that the misdemeanor criminal history record of a minor qualifies for administrative
sealing if the case was not filed, dismissed or nolle prosequi, or resulted in a judgment of
acquittal or a not guilty verdict at trial. The administrative sealing of a record that is already
confidential and exempt will permit the subject of the criminal history record that is sealed to
lawfully deny or fail to acknowledge the criminal history record at issue, subject to certain
exceptions.® Additionally, a confidential and exempt record is made available to people that are
otherwise unable to obtain a criminal history record that is sealed.

%2 Florida Department of Law Enforcement, 2018 Legislative Bill Analysis for SB 860, (December 6, 2017) (on file with the
Senate Criminal Justice Committee).

B1d.

34 Section 943.053(3)(b), F.S.
% Supra, n. 16.
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VIII.

A linked hill, CS/SB 862, expands the current public records exemption for criminal history
records sealed by court order to include administratively sealed criminal history records within
the scope of the exemption.

Statutes Affected:
This bill creates section 943.0586 of the Florida Statutes.
Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:

The Committee Substitute:

e Clarifies that the criminal history record of a minor charged with a felony,
misdemeanor, or violation of a comparable rule or ordinance, will be administratively
sealed, regardless of prior convictions or adjudications;

e Provides that an administrative sealing does not prevent a minor from seeking an
expunction or sealing under a different section of Florida law, if he or she is
otherwise eligible; and

e Updates a reference to CS/SB 862.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




[EY

O W 0 < o OB w N

Florida Senate - 2018 COMMITTEE AMENDMENT
Bill No. SB 860

IR ===

LEGISLATIVE ACTION
Senate . House
Comm: RS
01/29/2018

The Committee on Criminal Justice (Bracy) recommended the

following:
Senate Amendment
Delete lines 33 - 34

and insert:

(3) Sealing granted under this section does not prevent the

minor who receives such relief from petitioning for the

expunction or sealing of a criminal history record as provided
for in ss. 943.0582, 943.0583, 943.0585, and 943.059, if the

minor is otherwise eligible under those sections.

Section 2. This act shall take effect July 1, 2018, but

Page 1 of 2
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only if SB 862 or similar legislation takes effect, if such
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Bracy) recommended the

following:
Senate Substitute for Amendment (922282)
Delete lines 17 - 34

and insert:

(1) The Criminal Justice Information Program shall

administratively seal the criminal history records pertaining to

an arrest or incident of alleged criminal activity of a minor

charged with a felony, misdemeanor, or violation of a comparable

rule or ordinance by a state, county, municipal, or other law

enforcement agency upon notification by the clerk of the court,
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pursuant to s. 943.052(2), that all the charges related to the

arrest or incident of alleged criminal activity were declined to

be filed by the state attorney or statewide prosecutor, were

dismissed or nolle prosequi before trial, or resulted in a

Jjudgment of acquittal or a verdict of not guilty at trial and

that all appeals by the prosecution have been exhausted or the

time to file an appeal has expired.

(2) The sealing under this section of a criminal history

record has the same effect as a sealing under s. 943.059(4).

(3) Sealing granted under this section does not prevent the

minor who receives such relief from petitioning for the

expunction or sealing of a criminal history record as provided
for in ss. 943.0582, 943.0583, 943.0585, and 943.059, if the
minor is otherwise eligible under those sections.

Section 2. This act shall take effect July 1, 2018, but

only if SB 862 or similar legislation takes effect, if such
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By Senator Bracy

11-00373-18 2018860

A bill to be entitled
An act relating to criminal history records; creating
s. 943.0586, F.S.; requiring the Criminal Justice
Information Program to administratively seal the
criminal history records of a minor upon notification
by the clerk of the court under specified
circumstances; providing applicability for the
administrative sealing of specified criminal history

records; providing a contingent effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 943.0586, Florida Statutes, is created

to read:

943.0586 Administrative sealing of criminal history records

of minors.—

(1) Regardless of any prior criminal conviction of a minor,

the Criminal Justice Information Program shall administratively

seal the criminal history records pertaining to an arrest or

incident of alleged criminal activity of a minor charged with a

felony, misdemeanor, or violation of a comparable rule or

ordinance by a state, county, municipal, or other law

enforcement agency upon notification by the clerk of the court,

pursuant to s. 943.052(2), that all the charges related to the

arrest or incident of alleged criminal activity were declined to

be filed by the state attorney or statewide prosecutor, were

dismissed or nolle prosequi before trial, or resulted in a

judgment of acquittal or a verdict of not guilty at trial and

that all appeals by the prosecution have been exhausted or the

Page 1 of 2
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time to file an appeal has expired.

(2) The sealing under this section of a criminal history

record has the same effect as a sealing under s. 943.059(4).
Section 2. This act shall take effect July 1, 2018, but
only if SB

or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an

extension thereof and becomes law.
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COMMITTEE SUBSTITUTE - Technical Changes

Summary:

CS/SB 862, which is linked to the passage of CS/SB 860, expands an existing public records
exemption to include administratively sealed criminal history records.

An administratively sealed record is a criminal history record of a minor arrested or charged with
a felony, misdemeanor, or violation of a comparable rule or ordinance by a state, county,
municipal, or other law enforcement agency that is sealed upon notification by the clerk of the
court that all the charges related to the arrest or incident of alleged criminal activity:

e Were declined to be filed by the state attorney or statewide prosecutor;

e Were dismissed or nolle prosequi before trial; or

e Resulted in a judgment of acquittal or a not guilty verdict.

The expansion of the exemption is subject to the Open Government Sunset Review Act and
stands repealed on October 2, 2023, unless reviewed and saved from repeal by the Legislature.
The bill provides a statement of public necessity as required by the State Constitution.

The Florida Constitution requires a two-thirds vote of the members present and voting in each
house of the Legislature for final passage because it expands an existing public records
exemption.

The bill takes effect on the same date that CS/SB 860 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof and becomes law.
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. Present Situation:

The Florida Constitution provides that every individual has a right of access to public records
which are made or received in connection with official public business unless the records are
exempt. This right applies to records of the legislative, executive, and judicial branches.!

The Public Records Act, codified in ch. 119, F.S., expressly guarantees every person’s right to
inspect and copy any state or local government public record? at any reasonable time, under
reasonable conditions, and under the supervision of the public records custodian.®

Only the Legislature may create an exemption to public records requirements.* Such an
exemption must be created by general law and must specifically state the public necessity
justifying the exemption. Further, the exemption must be no broader than necessary to
accomplish the stated purpose of the law.

The Open Government Sunset Review Act (OGSR) requires a newly created or expanded public
records exemption be repealed on October 2 of the fifth year after enactment, unless reviewed
and reenacted by the Legislature.® It further provides that a public records exemption may be
created or maintained only if it serves an identifiable public purpose and is no broader than is
necessary to meet the public purpose it serves.®

An exemption serves an identifiable purpose if it meets one of the following purposes and cannot

be accomplished without the exemption:

e It allows the state or its political subdivision to effectively and efficiently administer a
program, and administration would be significantly impaired without the exemption.

e The release of sensitive personal information would be defamatory or would jeopardize an
individual’s safety. If this public purpose is cited as the basis of an exemption, however, only
personal identifying information is exempt.

e It protects trade or business secrets.’

In addition, the Legislature must find that the purpose of the exemption overrides Florida’s
public policy strongly favoring open government.

L Article 1, s. 24(a), FLA. CONST.

2 Section 119.011(12), F.S., defines “public record” as all documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means of
transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by any
agency.

3 Section 119.07(1)(a), F.S.

4 Article I, s. 24(c), FLA CONsT. There is a difference between records the Legislature designates as exempt from public
records requirements and those the Legislature designates confidential and exempt. A record classified as exempt from public
disclosure may be disclosed under certain circumstances. See WFTV, Inc. v. The School Bd. of Seminole, 874 So.2d 48 (Fla.
5th DCA 2004), review denied 892 So.2d 1015 (Fla. 2004); City of Riviera Beach v. Barfield, 642 So.2d 1135 (Fla. 4th DCA
1994); and Williams v. City of Minneola, 575 So.2d 683 (Fla. 5th DCA 1991). If the Legislature designates a record as
confidential and exempt from public disclosure, then such record may not be released by the custodian of public records to
anyone other than the persons or entities specifically designated in the statutory exemption. See Op. Att’y Gen, Fla. 85-62,
August 1, 1985.

5 Section 119.15(3), F.S.

6 Section 119.15(6)(b), F.S.

7 Section 119.15(6)(b)1.-3., F.S.
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The OGSR also requires specified questions to be considered during the review process.® In

examining an exemption, the OGSR asks the Legislature to carefully question the purpose and

necessity of the exemption. These specified questions are:

e What specific records or meetings are affected by the exemption?

e Whom does the exemption uniquely affect, as opposed to the general public?

e What is the identifiable public purpose or goal of the exemption?

e Can the information contained in the records or discussed in the meeting be readily obtained
by alternative means? If so, how?

e Is the record or meeting protected by another exemption?

e Are there multiple exemptions for the same type of record or meeting that it would be
appropriate to merge?°

To enact an exemption, the bill may not contain other substantive provisions!® and must pass by
a two-thirds vote of the members present and voting in each house of the Legislature.!

Court-ordered Sealing of Criminal History Records

Florida law makes adult criminal history records accessible to the public unless the record has
been sealed or expunged.*? Section 943.059, F.S., provides the procedure for sealing a criminal
history record, which places a record under highly restricted access pursuant to court order.3

A person seeking to have his or her criminal history record sealed must obtain a certificate of
eligibility for sealing pursuant to requirements set forth in s. 943.059(2), F.S., and subsequently
petition the court to seal the record.*

A criminal history record of a minor or an adult which is ordered sealed by a court pursuant to

s. 943.059, F.S., is confidential and exempt from the provisions of s. 119.07(1), F.S., and Article
l, s. 24(a) of the State Constitution.™® Such record is available only to:

The person who is the subject of the record,;

The subject’s attorney;

Criminal justice agencies for their respective criminal justice purposes;

Judges in the state courts system for the purpose of assisting them in their case-related
decisionmaking responsibilities; and

e Entities set forth in s. 943.059(4)(a), F.S.6

8 Section 119.15(6)(a), F.S.

® Section 119.15(6)(a)1.-6., F.S.

10 The bill may, however, contain multiple exemptions that relate to one subject.

1 Article I, s. 24(c), FLA. CONST.

12 Florida Department of Law Enforcement, Seal and Expunge Process, available at http://www.fdle.state.fl.us/cms/Seal-and-
Expunge-Process/Seal-and-Expunge-Home.aspx (last visited January 22, 2018). See s. 943.053, F.S.

13 “Sealing of a criminal history record” is the preservation of a record under such circumstances that it is secure and
inaccessible to any person not having a legal right of access to the record or the information contained and preserved therein.
Section 943.045(19), F.S.

14 Section 943.059, F.S.

15 Section 943.059(4), F.S.

16 Section 943.059(4), F.S.
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The person who has their criminal history record sealed may lawfully deny or fail to

acknowledge the records that were sealed, unless they are:

e A defendant in a criminal prosecution;

e Seeking appointment as a guardian, a position with a criminal justice agency, a license by the
Division of Insurance Agent and Agency Services within the Department of Financial
Services, or a position with an agency that is responsible for the protection of vulnerable
persons, including children, the disabled, or the elderly;

e Petitioning to have a court-ordered criminal history record expunged or sealed or petitioning
for relief under s. 943.0583, F.S.;

e A candidate for admission to The Florida Bar;

e Attempting to purchase a firearm from a licensed imported, licensed manufacturer, or
licensed dealer and is subject to a criminal history check under state or federal law; or

e Seeking to be licensed by the Bureau of License Issuance of the Division of Licensing within
the Department of Agriculture and Consumer Services to carry a concealed weapon or
concealed firearm.’

The FDLE must disclose the sealed criminal history record to the entities listed above for their
respective licensing, access authorization, and employment purposes. An employee of an entity
listed above may only disclose information relating to the existence of a sealed criminal history
record to the person to whom the criminal history record relates or to persons having direct
responsibility for employment, access authorization, or licensure decisions.8

If a person has his or her criminal record sealed, he or she may not be held under any provision
of law of this state to commit perjury or otherwise be liable for giving a false statement for
failure to acknowledge a sealed criminal history record.®

Administrative Sealing

CS/SB 860, which is linked to CS/SB 862, creates a process for the administrative sealing of
certain criminal history records of a minor.

A criminal history record of a minor arrested or charged with a felony, misdemeanor, or
violation of a comparable rule or ordinance by a state, county, municipal, or other law
enforcement agency is administratively sealed upon notification by the clerk of the court that all
the charges related to the arrest or incident of alleged criminal activity:

e Were declined to be filed by the state attorney or statewide prosecutor;

e Were dismissed or nolle prosequi before trial; or

e Resulted in a judgment of acquittal or a not guilty verdict.

Additionally, all appeals must have been exhausted by the prosecution or the time to file an
appeal must have expired in order for a record to be administratively sealed.

17 Section 943.059(4)(a), F.S.

18 Section 943.059(4)(c), F.S.

19 This is subject to the exceptions enumerated in s. 943.059(4)(a), F.S., whereby a person must acknowledge a sealed
criminal history record under certain circumstances. See s. 943.059(4)(b), F.S.
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I, Effect of Proposed Changes:

The bill expands the public records exemption for sealed records in s. 943.059, F.S., to include
records administratively sealed pursuant to s. 943.0586, F.S.

An administratively sealed criminal history record would be treated the same as a record sealed
pursuant to s. 943.059, F.S., making such record confidential and exempt and only available to
certain people. Additionally, the person who is the subject of the criminal history record that is
administratively sealed would be permitted to lawfully deny or fail to acknowledge the existence
of the record, with limited exceptions.?

The bill provides a statement of public necessity as required by the Florida Constitution.?! The

statement includes the following findings:

e The presence of a criminal history record in a minor’s past which has not been validated
through criminal proceedings can jeopardize his or her ability to obtain education,
employment, and other opportunities necessary to become a productive, contributing, self-
sustaining member of society; and

e Such negative consequences are unwarranted in cases in which a minor was not found to
have committed the offense that is the subject of the sealed criminal history record.

The bill repeals the expansion of the exemption on October 2, 2023, unless reviewed and saved
from repeal by the Legislature.

The bill provides that s. 943.059, F.S., shall revert to that in existence on June 30, 2018, if the
expansion of the exemption is not saved from repeal. The bill provides that any amendments
made to s. 943.059, F.S., shall be preserved and continue to operate to the extent that such
amendments are not dependent upon the portions of text which are not saved from repeal.

The bill takes effect on the same date that CS/SB 860 or similar legislation takes effect, if such
legislation is adopted in the same legislative session or an extension thereof, and becomes law.

V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

This bill expands a public records exemption. Therefore, the following constitutional
requirements apply.

20 See s. 943.059(4), F.S.
2L Article 1, s. 24(c), FLA. CONST.
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Substance of the Bill

Article |, s. 24(c) of the State Constitution requires that laws enacted to exempt records
from public inspection must contain only exemptions and relate to one subject. This bill
expands a public records exemption related to sealed criminal history records.

Vote Requirement

Article 1, s. 24(c) of the State Constitution requires a two-thirds vote of the members
present and voting for final passage of a newly created public record or public meeting
exemption. The bill expands a public records exemption; thus, it requires a two-thirds
vote for final passage.

Public Necessity Statement

Article 1, s. 24(c) of the State Constitution requires a public necessity statement for a
newly created or expanded public record or public meeting exemption. The bill expands a
public records exemption and includes a public necessity statement for the expansion.

Breadth of Exemption

Article 1, s. 24(c) of the State Constitution requires a public records exemption to be no
broader than necessary to accomplish the stated purpose of the law. Based on the
legislative findings in the statement of public necessity, this expansion of a public records
exemption appears to be no broader than necessary to accomplish the stated purpose.

Trust Funds Restrictions:

None.

V. Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The bill may have a minimal fiscal impact on agencies responsible for complying with
public records requests and redacting confidential and exempt information prior to
releasing a record. However, these costs should be able to be absorbed with existing
resources.
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VI. Technical Deficiencies:
None.
VII. Related Issues:

CS/SB 860 is the related administrative sealing bill linked to this bill.
VIIl.  Statutes Affected:
This bill substantially amends section 943.059 of the Florida Statutes.
IX.  Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:
The Committee Substitute updates a reference to CS/SB 860.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Bracy

11-00748-18 2018862

A bill to be entitled
An act relating to public records; amending s.
943.059, F.S.; expanding an existing public records
exemption to include the administrative sealing of
specified criminal history records; conforming
provisions to changes made by the act; providing for
future review and repeal of the expanded exemption;
providing for reversion of specified language if the
exemption is not saved from repeal; providing a
statement of public necessity; providing a contingent

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (4) of section 943.059, Florida
Statutes, 1is amended to read:

943.059 Court-ordered sealing of criminal history records.—
The courts of this state shall continue to have jurisdiction
over their own procedures, including the maintenance, sealing,
and correction of judicial records containing criminal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established by
this section. Any court of competent jurisdiction may order a
criminal justice agency to seal the criminal history record of a
minor or an adult who complies with the requirements of this
section. The court shall not order a criminal Jjustice agency to
seal a criminal history record until the person seeking to seal

a criminal history record has applied for and received a

certificate of eligibility for sealing pursuant to subsection
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(2) . A criminal history record that relates to a violation of s.
393.135, s. 394.4593, s. 787.025, chapter 794, former s. 796.03,
s. 800.04, s. 810.14, s. 817.034, s. 825.1025, s. 827.071,
chapter 839, s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135,
s. 916.1075, a violation enumerated in s. 907.041, or any
violation specified as a predicate offense for registration as a
sexual predator pursuant to s. 775.21, without regard to whether
that offense alone is sufficient to require such registration,
or for registration as a sexual offender pursuant to s.
943.0435, may not be sealed, without regard to whether
adjudication was withheld, if the defendant was found guilty of
or pled guilty or nolo contendere to the offense, or if the
defendant, as a minor, was found to have committed or pled
guilty or nolo contendere to committing the offense as a
delinquent act. The court may only order sealing of a criminal
history record pertaining to one arrest or one incident of
alleged criminal activity, except as provided in this section.
The court may, at its sole discretion, order the sealing of a
criminal history record pertaining to more than one arrest if
the additional arrests directly relate to the original arrest.
If the court intends to order the sealing of records pertaining
to such additional arrests, such intent must be specified in the
order. A criminal justice agency may not seal any record
pertaining to such additional arrests if the order to seal does
not articulate the intention of the court to seal records
pertaining to more than one arrest. This section does not
prevent the court from ordering the sealing of only a portion of

a criminal history record pertaining to one arrest or one

incident of alleged criminal activity. Notwithstanding any law
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to the contrary, a criminal justice agency may comply with laws,
court orders, and official requests of other jurisdictions
relating to sealing, correction, or confidential handling of
criminal history records or information derived therefrom. This
section does not confer any right to the sealing of any criminal
history record, and any request for sealing a criminal history
record may be denied at the sole discretion of the court.

(4) EFFECT OF CRIMINAL HISTORY RECORD SEALING.—A criminal
history record of a minor or an adult which is ordered sealed by

a court pursuant to this section or sealed administratively

pursuant to s. 943.0586 is confidential and exempt from the

provisions of s. 119.07(1) and s. 24(a), Art. I of the State

Constitution and is available only to the person who is the
subject of the record, to the subject’s attorney, to criminal
justice agencies for their respective criminal justice purposes,
which include conducting a criminal history background check for
approval of firearms purchases or transfers as authorized by
state or federal law, to judges in the state courts system for
the purpose of assisting them in their case-related
decisionmaking responsibilities, as set forth in s. 943.053(5),
or to those entities set forth in subparagraphs (a)l., 4., 5.,
6., 8., 9., and 10. for their respective licensing, access
authorization, and employment purposes.

(a) The subject of a criminal history record sealed under

this section, under s. 943.0586, or under other provisions of

law, including former s. 893.14, former s. 901.33, and former s.
943.058, may lawfully deny or fail to acknowledge the arrests
covered by the sealed record, except when the subject of the

record:
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1. Is a candidate for employment with a criminal justice
agency;

2. Is a defendant in a criminal prosecution;

3. Concurrently or subsequently petitions for relief under
this section, s. 943.0583, or s. 943.0585;

4. Is a candidate for admission to The Florida Bar;

5. Is seeking to be employed or licensed by or to contract
with the Department of Children and Families, the Division of
Vocational Rehabilitation within the Department of Education,
the Agency for Health Care Administration, the Agency for
Persons with Disabilities, the Department of Health, the
Department of Elderly Affairs, or the Department of Juvenile
Justice or to be employed or used by such contractor or licensee
in a sensitive position having direct contact with children, the
disabled, or the elderly;

6. Is seeking to be employed or licensed by the Department
of Education, a district school board, a university laboratory
school, a charter school, a private or parochial school, or a
local governmental entity that licenses child care facilities;

7. Is attempting to purchase a firearm from a licensed
importer, licensed manufacturer, or licensed dealer and is
subject to a criminal history check under state or federal law;

8. Is seeking to be licensed by the Division of Insurance
Agent and Agency Services within the Department of Financial
Services;

9. Is seeking to be appointed as a guardian pursuant to s.
744.3125; or

10. Is seeking to be licensed by the Bureau of License

Issuance of the Division of Licensing within the Department of
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117| Agriculture and Consumer Services to carry a concealed weapon or 146 775.083.
118| concealed firearm. This subparagraph applies only in the 147 (d) The expansion of the public records exemption under
119| determination of an applicant’s eligibility under s. 790.06. 148| this subsection to include records sealed administratively under
120 (b) Subject to the exceptions in paragraph (a), a person 149 s. 943.0586 is subject to the Open Government Sunset Review Act
121| who has been granted a sealing under this section, s. 943.0586, 150 in accordance with s. 119.15 and shall stand repealed on October
122 former s. 893.14, former s. 901.33, or former s. 943.058 may not 151 2, 2023, unless reviewed and saved from repeal through
123| be held under any provision of law of this state to commit 152 reenactment by the Legislature. If the expansion of the
124| perjury or to be otherwise liable for giving a false statement 153| exemption is not saved from repeal, this subsection shall revert
125| Dby reason of such person’s failure to recite or acknowledge a 154 to that in existence on June 30, 2018, except that any
126 sealed criminal history record. 155 amendments to such text other than by this act shall be
127 (c) Information relating to the existence of a sealed 156| preserved and continue to operate to the extent that such
128| criminal record provided in accordance with the provisions of 157| amendments are not dependent upon the portions of text which
129| paragraph (a) is confidential and exempt from the provisions of 158 expire pursuant to this paragraph.
130 s. 119.07(1) and s. 24(a), Art. I of the State Constitution, 159 Section 2. The Legislature finds that it is a public
131| except that the department shall disclose the sealed criminal 160| necessity that the criminal history records of a minor which
132 history record to the entities set forth in subparagraphs (a)l., 161 have been administratively sealed pursuant to s. 943.0586,
133 4., 5., 6., 8., 9., and 10. for their respective licensing, 162 Florida Statutes, because a case was not filed, was dismissed or
134| access authorization, and employment purposes. An employee of an 163| nolle prosequi, or resulted in the granting of a judgment of
135 entity set forth in subparagraph (a)l., subparagraph (a)4., 164 acquittal or verdict of not guilty be made confidential and
136 subparagraph (a)5., subparagraph (a)6., subparagraph (a)8., 165 exempt from s. 119.07(1), Florida Statutes, and s. 24(a),
137 subparagraph (a)9., or subparagraph (a)l0. may not disclose 166 Article I of the State Constitution. The presence of a criminal
138 information relating to the existence of a sealed criminal 167 history record in a minor’s past which has not been validated
139| history record of a person seeking employment, access 168| through criminal proceedings can jeopardize his or her ability
140| authorization, or licensure with such entity or contractor, 169| to obtain education, employment, and other opportunities
141 except to the person to whom the criminal history record relates 170 necessary to becoming a productive, contributing, self-
142| or to persons having direct responsibility for employment, 171 sustaining member of society. Such negative consequences are
143 access authorization, or licensure decisions. A person who 172 unwarranted in cases in which the minor was not found to have
144| wviolates the provisions of this paragraph commits a misdemeanor 173| committed the offense that is the subject of the sealed criminal
145| of the first degree, punishable as provided in s. 775.082 or s. 174| history record. For these reasons, the Legislature finds that it
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is a public necessity that the criminal history records of

minors which have been administratively sealed be confidential

and exempt from public records requirements.

Section 3. This act shall take effect on the same date that
SB or similar legislation takes effect, if such legislation
is adopted in the same legislative session or an extension

thereof and becomes law.
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Summary:

SB 1178 amends s. 406.136, F.S., and expands an existing public records exemption to make
confidential and exempt photographs and video and audio recordings that depict or record the
killing of a person. Currently, this statute makes confidential and exempt the photographs and
video and audio recordings that depict or record the killing of a law enforcement officer who was
acting in accordance with his or her official duties. The current exemption and the exemption
created by the bill only apply to such photographs or recordings held by an agency.

The bill specifies that the term “killing of a person” does not include the killing of a person in the
care and custody of a state agency.

The exemption is retroactive and applies to all such photographs or recordings, regardless of
whether the killing of the person occurred before, on, or after July 1, 2015. However, the
exemption does not overturn or abrogate or alter any existing orders duly entered into by any
court of this state, as of the effective date of the act, which restrict or limit access to any such
photographs or recordings.

The bill provides a public necessity statement as required by the Florida Constitution.

The bill provides for repeal of the exemption on October 2, 2023, unless reviewed and saved
from repeal through reenactment by the Legislature.

The Florida Constitution requires a two-thirds vote of the members present and voting for final
passage of a newly created or expanded public record exemption. Because the bill expands a
public record exemption, it requires a two-thirds vote for final passage.
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. Present Situation:
Public Records Law

The Florida Constitution provides that the public has the right to inspect or copy records made or
received in connection with official governmental business.* This applies to the official business
of any public body, officer or employee of the state, including all three branches of state
government, local governmental entities, and any person acting on behalf of the government.?

In addition to the Florida Constitution, the Florida Statutes provide that the public may access
legislative and executive branch records.® Chapter 119, F.S., constitutes the main body of public
records laws, and is known as the Public Records Act.* The Public Records Act states that:

[i]t is the policy of this state that all state, county and municipal records are open
for personal inspection and copying by any person. Providing access to public
records is a duty of each agency.®

According to the Public Records Act, a public record includes virtually any document or
recording, regardless of its physical form or how it may be transmitted.® The Florida Supreme
Court has interpreted public records as being “any material prepared in connection with official
agency business which is intended to perpetuate, communicate or formalize knowledge of some
type.”’ A violation of the Public Records Act may result in civil or criminal liability.®

The Legislature may create an exemption to public records requirements.® An exemption must
pass by a two-thirds vote of the House and the Senate.° In addition, an exemption must
explicitly lay out the public necessity justifying the exemption, and the exemption must be no
broader than necessary to accomplish the stated purpose of the exemption.!* A statutory

LFLA. CONST., art. 1, s. 24(a).

21d.

3 The Public Records Act does not apply to legislative or judicial records. Locke v. Hawkes, 595 So. 2d 32 (Fla. 1992). Also
see Times Pub. Co. v. Ake, 660 So. 2d 255 (Fla. 1995). The Legislature’s records are public pursuant to s. 11.0431, F.S.
Public records exemptions for the Legislature are primarily located in's. 11.0431(2)-(3), F.S.

4 Public records laws are found throughout the Florida Statutes.

5 Section 119.01(1), F.S.

6 Section 119.011(12), F.S., defines “public record” to mean “all documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing software, or other material, regardless of the physical form, characteristics, or means
of transmission, made or received pursuant to law or ordinance or in connection with the transaction of official business by
any agency.” Section 119.011(2), F.S., defines “agency” to mean “any state, county, district, authority, or municipal officer,
department, division, board, bureau, commission, or other separate unit of government created or established by law
including, for the purposes of this chapter, the Commission on Ethics, the Public Service Commission, and the Office of
Public Counsel, and any other public or private agency, person, partnership, corporation, or business entity acting on behalf
of any public agency.”

7 Shevin v. Byron, Harless, Schaffer, Reid and Assoc. Inc., 379 So. 2d 633, 640 (Fla. 1980).

8 Section 119.10, F.S. Public records laws are found throughout the Florida Statutes, as are the penalties for violating those
laws.

9 FLA. CONST., art. |, s. 24(c).

104d.

1d.
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exemption which does not meet these criteria may be unconstitutional and may not be judicially
saved.'?

When creating a public records exemption, the Legislature may provide that a record is
“confidential and exempt” or “exempt.”*® Records designated as “confidential and exempt” may
be released by the records custodian only under the circumstances defined by the Legislature.
Records designated as “exempt” are not required to be made available for public inspection, but
may be released at the discretion of the records custodian under certain circumstances.**

Open Government Sunset Review Act

The Open Government Sunset Review Act (referred to hereafter as the “OGSR”) prescribes a
legislative review process for newly created or substantially amended public records or open
meetings exemptions.'® The OGSR provides that an exemption automatically repeals on October
2nd of the fifth year after creation or substantial amendment; in order to save an exemption from
repeal, the Legislature must reenact the exemption. 6

The OGSR provides that a public records or open meetings exemption may be created or

maintained only if it serves an identifiable public purpose and is no broader than is necessary.*’

An exemption serves an identifiable purpose if it meets one of the following purposes and the

Legislature finds that the purpose of the exemption outweighs open government policy and

cannot be accomplished without the exemption:

e Itallows the state or its political subdivision to effectively and efficiently administer a
program, and administration would be significantly impaired without the exemption;8

e Releasing sensitive personal information would be defamatory or would jeopardize an
individual’s safety. If this public purpose is cited as the basis of an exemption, however, only
personal identifying information is exempt;° or

e It protects trade or business secrets.?

The OGSR also requires specified questions to be considered during the review process:
e What specific records or meetings are affected by the exemption?

12 Halifax Hosp. Medical Center v. New-Journal Corp., 724 So. 2d 567 (Fla. 1999). In Halifax Hospital, the Florida Supreme
Court found that a public meetings exemption was unconstitutional because the statement of public necessity did not define
important terms and did not justify the breadth of the exemption. Id. at 570. The Florida Supreme Court also declined to
narrow the exemption in order to save it. Id. In Baker County Press, Inc. v. Baker County Medical Services, Inc., 870 So. 2d
189 (Fla. 1st DCA 2004), the court found that the intent of a statute was to create a public records exemption. The Baker
County Press court found that since the law did not contain a public necessity statement, it was unconstitutional. Id. at 196.
13 |f the Legislature designates a record as confidential, such record may not be released to anyone other than the persons or
entities specifically designated in the statutory exemption. WFTV, Inc. v. The School Board of Seminole, 874 So. 2d 48

(Fla. 5th DCA 2004).

14 Williams v. City of Minneola, 575 So. 2d 683 (Fla. 5th DCA 1991).

15 Section 119.15(4)(b), F.S., provides that an exemption is considered to be substantially amended if it is expanded to
include more information or to include meetings. The OGSR does not apply to an exemption that is required by federal law
or that applies solely to the Legislature or the State Court System pursuant to s. 119.15(2), F.S.

16 Section 119.15(3), F.S.

17 Section 119.15(6)(b), F.S.

18 Section 119.15(6)(b)1., F.S.

19 Section 119.15(6)(b)2., F.S.

20 Section 119.15(6)(b)3., F.S.
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e Whom does the exemption uniquely affect, as opposed to the general public?

e What is the identifiable public purpose or goal of the exemption?

e Can the information contained in the records or discussed in the meeting be readily obtained
by alternative means? If so, how?

e Is the record or meeting protected by another exemption?

e Are there multiple exemptions for the same type of record or meeting that it would be
appropriate to merge?!

If, in reenacting an exemption, the exemption is expanded, then a public necessity statement and
a two-thirds vote for passage are required.?? If the exemption is reenacted without substantive
changes or if the exemption is narrowed, then a public necessity statement and a two-thirds vote
for passage are not required. If the Legislature allows an exemption to sunset, the previously
exempt records will remain exempt unless provided for by law.?

Prior Exemption for Photographs and Recordings Depicting the Killing of a Law
Enforcement Officer

In 2011, the Legislature created s. 406.136, F.S., which provided a public record exemption for
photographs and video and audio recordings that depict or record the killing of a person.?* The
exemption provided that such photographs and recordings were confidential and exempt. Most of
the provisions relevant to that exemption are mirrored in current law (see discussion, infra).

The exemption was subject to the Open Government Sunset Review Act and as such, was to be
repealed on October 2, 2016, unless reviewed and reenacted by the Legislature.?

Based upon the Open Government Sunset Review of the exemption, staff of the Senate Criminal
Justice Committee recommended that the Legislature retain the public records exemption as
originally enacted.?® Staff noted that this recommendation was made:

in light of information gathered for the Open Government Sunset Review, indicating that
there was a public necessity to continue protecting photographs and video and audio
recordings that depict or record the killing of any person when held by an agency because
they are highly sensitive and personal representations of the deceased. As such,
widespread and continuous display of these photographs or recordings subjects the
surviving family members to unwarranted trauma and emotional distress and harms the
memory of the deceased.?’

21 Section 119.15(6)(a), F.S.

22 FLA. CONST. art. 1, s. 24(c).

23 Section 119.15(7), F.S.

24 Chapter 2011-115, L.O.F. (creating s. 406.136, F.S., effective July 1, 2011). “Killing of a person” was defined to mean “all
acts or events that cause or otherwise relate to the death of any human being, including any related acts or events immediately
preceding or subsequent to the acts or events that were the proximate cause of death.” Section 406.136(1), F.S. (2015).

5 Section 406.136(9), F.S. (2015).

26 Bill Analysis and Fiscal Impact Statement (SB 7022) (February 23, 2016), p. 6, The Florida Senate, available at
http://www.flsenate.gov/Session/Bill/2016/7022/Analyses/2016s7022.rc.PDF (last visited on Jan. 24, 2018).

27 1d. The majority of responses to a staff-prepared Open Government Sunset Review survey recommended reenactment of
the exemption to protect information that is personal and highly sensitive, the release of which subjects the surviving family
members to further trauma and emotional distress. Survey respondents included state agencies, state universities and colleges,
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Current Exemption for Photographs and Recordings Depicting the Killing of a Law
Enforcement Officer

During the 2016 Regular Session, the Legislature elected not to reenact the exemption as
originally enacted but rather to narrow the exemption so that it applies only to photographs and
video and audio recordings that depict the killing of a law enforcement officer who was acting in
accordance with his or her official duties.?® These photographs and video and audio recordings
are confidential and exempt from public record requirements, except that the exemption permits
a surviving spouse to view or copy any such photograph or video recording and listen to or copy
any such audio recording.?® If there is no surviving spouse, the deceased’s surviving parents may
access the records, and if there are no surviving parents, an adult child of the deceased may
access the records.® The surviving relative who has the authority to access the records may
designate in writing an agent to obtain them.3!

In addition, a local governmental entity or a state or federal agency, in furtherance of its official
duties and pursuant to a written request, may view or copy any such photograph or video
recording and listen to or copy any such audio recording. Unless otherwise required in the
performance of the entity’s or agency’s duties, the identity of the deceased must remain
confidential and exempt.®?

Persons other than those covered by these exceptions may only have access to such photographs

and recordings if they obtain a court order. Upon a showing of good cause, a court may issue an

order authorizing any person to view or copy any such photograph or video recording and listen

to or copy any such audio recording. The court may prescribe any restrictions or stipulations that

the court deems appropriate. In determining good cause, the court must consider:

e Whether such disclosure is necessary for the public evaluation of governmental performance;

e The seriousness of the intrusion into the family’s right to privacy and whether such
disclosure is the least intrusive means available; and

e The availability of similar information in other public records, regardless of form.

municipalities, and local law enforcement agencies that receive or maintain such records. “Reenactment was generally
recommended to continue protecting the surviving family members from emotional distress and trauma and protecting the
memory of the deceased.” Bill Analysis and Fiscal Impact Statement (SB 7022) (February 23, 2016), p. 6, n. 37, The Florida
Senate, available at http://www.flsenate.gov/Session/Bill/2016/7022/Analyses/2016s7022.rc.PDF (last visited on Jan. 24,
2018).

28 Chapter 2016-214, L.O.F. The term “killing of a law enforcement officer who was acting in accordance with his or her
official duties” is defined to mean all acts or events that cause or otherwise relate to the death of a law enforcement officer
who was acting in accordance with his or her official duties, including any related acts or events immediately preceding or
subsequent to the acts or events that were the proximate cause of death. Section 406.136(1), F.S.

29 Section 406.136(2), F.S.

30d.

31 Section 406.136(3)(a), F.S.

32 Section 406.136(3)(b), F.S.

33 Section 406.136(4), F.S.
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In all cases, the viewing, copying, listening to, or other handling of any such photograph or
recording must be under the direct supervision of the custodian of the record or the custodian’s
designee.®*

If a petition is filed with the court to view, listen to, or copy such photograph or recording, a
surviving spouse must be given reasonable notice that the petition has been filed, a copy of the
petition, and reasonable notice of the opportunity to be present and heard at any hearing on the
matter. If there is no surviving spouse, notice must be given to the parents of the deceased and, if
the deceased has no living parent, then to the adult children of the deceased. *°

It is a third degree felony for any custodian of such photograph or recording to willfully and
knowingly violate these provisions.*® The same penalty applies to anyone who willfully and
knowingly violates a court order issued under these provisions.®’

The exemption does not apply to photographs or video or audio recordings submitted as part of a
criminal or administrative proceeding; however, nothing prohibits a court in such proceedings,
upon good cause shown, from restricting or otherwise controlling the disclosure of a killing,
crime scene, or similar photograph or video or audio recording in the same manner as previously
described.®

The exemption is retroactive and applies to all such photographs or recordings, regardless of
whether the killing of the person occurred before, on, or after July 1, 2011. However, the
exemption does not overturn or abrogate or alter any existing orders duly entered into by any
court of this state, as of the effective date of the act, which restrict or limit access to any such
photographs or recordings.®

Effect of Proposed Changes:

The bill amends s. 406.136, F.S., and expands an existing public records exemption to make
confidential and exempt photographs and video and audio recordings that depict or record the
killing of a person.*® Currently, this statute makes confidential and exempt the photographs and
video and audio recordings that depict or record the killing of a law enforcement officer who was
acting in accordance with his or her official duties. The current exemption and the exemption
created by the bill only apply to such photographs or recordings held by an agency.

The bill specifies that the term “killing of a person” does not include the killing of a person in the
care and custody of a state agency. The term “care and custody of a state agency” includes, but is

34 Section 406.136(4)(c), F.S.

3 Section 406.136(5), F.S.

36 Section 406.136(6)(a), F.S. A third degree felony is punishable by a term of imprisonment up to 5 years, a fine up to
$5,000, or both. Sections 775.082 and 775.083, F.S.

37 Section 406.136(6)(b), F.S.

38 Section 406.136(6)(c), F.S. In State v. Schenecker, No. 11-CF-001376A (Fla. 13th Cir.Ct. August 3, 2011), cert. denied sub
nom., Media General Operations v. State, 71 So. 3d 124 (Fla. 2d DCA 2011), the circuit court applied the exemption to crime
scene photographs of homicide victims.

39 Section 406.136(7), F.S.

40 This change not only expands the existing exemption but reverts the exemption back to the exemption that was in place
from 2011 until the Legislature narrowed the exemption in 2016.
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not limited to: a protective investigation, protective supervision, or foster care as those terms are
defined in s. 39.01, F.S.; a protective investigation or protective supervision of a vulnerable adult
as those terms are defined in s. 415.102. F.S.; or an inmate in custody of the Department of
Corrections.

The bill also retains provisions relevant to the current exemption, such as who may access the
records and in what manner, but substitutes the term “person” for “a law enforcement officer
who was acting in accordance with his or her official duties.”

The exemption is retroactive and applies to all such photographs or recordings, regardless of
whether the killing of the person occurred before, on, or after July 1, 2015. However, the
exemption does not overturn or abrogate or alter any existing orders duly entered into by any
court of this state, as of the effective date of this act, which restrict or limit access to such
photographs or recordings.

The bill provides a public necessity statement as required by the Florida Constitution. The

statement includes legislative findings that indicate:

e Photographs and video and audio recordings are highly sensitive representations of the
deceased that, if heard, viewed, copied, or publicized, could result in trauma, sorrow,
humiliation, or emotional injury to the immediate family of the deceased and detract from the
memory of the deceased,;

e Dissemination of the photographs and video and audio recordings may be used by terrorists
to attract followers, inspire others to kill, or educe violent acts;

e There are other types of available information, such as crime scene reports, which are less
intrusive and injurious to the immediate family of the deceased and which continue to
provide for public oversight; and

e The exemption should be given retroactive application because it is remedial in nature.

The bill provides for repeal of the exemption on October 2, 2023, unless reviewed and saved
from repeal through reenactment by the Legislature.

The bill takes effect October 1, 2018.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
Voting Requirement

Avrticle |, s. 24(c) of the Florida Constitution requires a two-thirds vote of the members
present and voting for final passage of a newly created or expanded public record
exemption. Because the bill expands a public record exemption, it requires a two-thirds
vote for final passage.
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Public Necessity Statement

Article 1, s. 24(c) of the Florida Constitution requires a public necessity statement for a
newly created or expanded public records or public meetings exemption. The bill
expands a public record exemption, and includes a public necessity statement.

Breadth of Exemption

Article |, s. 24(c) of the Florida Constitution requires a newly created public records
exemption to be no broader than necessary to accomplish the stated purpose of the law.
Based on the legislative findings in the statement of public necessity, the public records
exemption in this bill appears to be no broader than necessary to accomplish its stated
purpose.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill may have an indeterminate fiscal impact on agencies relating to training and
redaction of exempt information. However, costs may be minimal and would be absorbed
by the agencies because training and redaction of exempt information are part of the day-
to-day responsibilities of agencies.

VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends section 406.136 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Bracy

11-01201-18

SB 1178

20181178

A bill to be entitled

An act relating to public records; amending s.

406.136, F.S.; defining the terms “killing of a

person” and “care and custody of a state agency”;

expanding an exemption from public records

requirements for a photograph or video or audio

recording held by an agency which depicts or records

the killing of a law enforcement officer to include a

photograph or video or audio recording held by an

agency which depicts or records the killing of a

person; specifying that the exemption from public

records requirements does not apply to the killing of

a person in the care and custody of a state agency;

providing for future legislative review and repeal of

the exemption; providing a statement of public

necessity; providing an effective date.

Be It Enacted by the Legislature of

the State of Florida:

Section 1. Section 406.136, Florida Statutes, is amended to

read:

406.136 A photograph or video or audio recording that

depicts or records the killing of a

person taw—enforecement

e . : : ; Y ; cficing

duties.—

(1) As used in this section, the term “killing of a person”
“killing of a tew enforcement officer wh a5 acting in
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events that cause or otherwise relate to the death of any human
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the deceased shall remain confidential and exempt.

(c) The custodian of the record, or his or her designee,
may not permit any other person to view or copy such photograph
or video recording or listen to or copy such audio recording
without a court order.

(4) (a) The court, upon a showing of good cause, may issue
an order authorizing any person to view or copy a photograph or

video recording that depicts or records the killing of a person
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dwttes and may prescribe any restrictions or stipulations that
the court deems appropriate.

(b) In determining good cause, the court shall consider:

1. Whether such disclosure is necessary for the public
evaluation of governmental performance;

2. The seriousness of the intrusion into the family’s right
to privacy and whether such disclosure is the least intrusive
means available; and

3. The availability of similar information in other public
records, regardless of form.

(c) In all cases, the viewing, copying, listening to, or
other handling of a photograph or video or audio recording that
depicts or records the killing of a person law—enforecement
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duties must be under the direct supervision of the custodian of
the record or his or her designee.

(5) A surviving spouse shall be given reasonable notice of
a petition filed with the court to view or copy a photograph or

video recording that depicts or records the killing of a person
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be given to the parents of the deceased and, if the deceased has
no surviving +iwinmg parent, then to the adult children of the
deceased.
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recording that depicts or records the killing of a person Zaw

£ offs

£ N + 3 3 A
rEoreemen fEreer—wh as—aetrRg—th—o rear +Heh—hE ¥

offieiat—duties who willfully and knowingly violates this

itk i h

section commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(b) Any person who willfully and knowingly violates a court
order issued pursuant to this section commits a felony of the
third degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084.

(c) A criminal or administrative proceeding is exempt from
this section but, unless otherwise exempted, is subject to all
other provisions of chapter 119;3 provided, however, ¢hat this
section does not prohibit a court in a criminal or

administrative proceeding upon good cause shown from restricting
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or otherwise controlling the disclosure of a killing, crime
scene, or similar photograph or video or audio recording
reeordings in the manner prescribed in this section kexredin.
(7) The This exemption in this section shall be given
retroactive application and shall apply to all photographs or

video or audio recordings that depict or record the killing of a

P

person law—enforcement—officerwhowasacting3in—= rdan Wit

T

bt r—her—eoffieial—duties, regardless of whether the killing of
the person occurred before, on, or after July 1, 2015 264%.
However, neothing this section heredn is not intended to, and nmer
may not be construed to, overturn or abrogate or alter any
existing orders duly entered into by any court of this state, as
of the effective date of this act, which restrict or limit

access to any photographs or video or audio recordings that

depict or record the killing of a person law—enfereement—offi

+£h h ££2 1 Ayt
A AES ¥F—hRe¥ Trrerar—autres.

+ 3 1 a 3
ro—was—acting—tr—a e + &
(8) This section only applies to such photographs and video

and audio recordings held by an agency as defined in s. 119.011.

(9) This section is subject to the Open Government Sunset

Review Act in accordance with s. 119.15 and shall stand repealed

on October 2, 2023, unless reviewed and saved from repeal

through reenactment by the Legislature.

Section 2. (1) The Legislature finds that it is a public

necessity that photographs and video and audio recordings that

depict or record the killing of a person be made confidential
and exempt from s. 119.07(1), Florida Statutes, and s. 24(a),
Art. I of the State Constitution. The Legislature finds that

photographs and video and audio recordings that depict or record

the killing of a person render a graphic and often disturbing
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visual or aural representation of the deceased. Such photographs

and video and audio recordings provide a view of the deceased in

the final moments of life, often bruised, bloodied, broken, with

bullet wounds or other wounds, cut open, dismembered, or

decapitated. As such, photographs and video and audio recordings

that depict or record the killing of a person are highly

sensitive representations of the deceased which, if heard,

viewed, copied, or publicized, could result in trauma, sorrow,

humiliation, or emotional injury to the immediate family of the

deceased and detract from the memory of the deceased. The

Legislature recognizes that the existence of the Internet and

the proliferation of personal computers and cellular telephones

throughout the world encourage and promote the wide

dissemination of such photographs and video and audio recordings

and that widespread unauthorized dissemination of such

photographs and video and audio recordings would subject the

immediate family of the deceased to continuous injury.

(2) In addition to the emotional and mental injury that

these photographs and recordings may cause family members, the

Legislature is also concerned that dissemination of photographs

and video and audio recordings that depict or record the killing

of a person is harmful to the public. The Legislature is gravely

concerned and saddened by the horrific mass killings perpetrated

at the Pulse nightclub in Orlando and the Fort Lauderdale-

Hollywood International Airport. The Legislature is concerned

that, if these photographs and recordings are released,

terrorists will use them to attract followers, bring attention

to their causes, and inspire others to kill. The Legislature

also finds that dissemination of these photographs and
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recordings may also educe violent acts by the mentally ill or

morally corrupt.

(3) The Legislature further recognizes that there continues

to be other types of available information, such as crime scene

reports, which are less intrusive and injurious to the immediate

family of the deceased and which continue to provide for public

oversight. The Legislature further finds that the exemption

provided in this act should be given retroactive application

because it is remedial in nature.

Section 3. This act shall take effect October 1, 2018.
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COMMITTEE SUBSTITUTE - Substantial Changes

Summary:

CS/SB 1218 creates a three-year Risk Assessment Pilot Program, contingent upon appropriations
and a contract with each participating county and the Department of Corrections (DOC). The bill
provides that the counties eligible for participation include Hillsborough, Pasco, and Pinellas
Counties. The sheriff from each participating county must enter into a contract with the DOC to
utilize the risk assessment instrument (RAI). The RAI must be administered to all persons
arrested for a felony and the results of the RAI used as a tool for determining appropriate
programming and sentencing with the goal of reducing recidivism.

The bill requires the DOC to develop a RAI by March 1, 2019, and implement the RAI by
June 30, 2019. The RAI must consider specified criteria and the DOC is authorized to utilize or
modify an existing RALI if it contains the criteria enumerated in the bill.

The bill requires each participating county to provide specified information to the DOC annually
by July 1 of each year of the pilot program. The DOC is required to compile the county reports
and submit an annual report to the Governor, the President of the Senate, and the Speaker of the
House of Representatives by October 1 of each year of the pilot program. The bill also provides
legislative findings for the program.

The bill will likely have a fiscal impact on counties and the DOC. See Section V. Fiscal Impact
Statement.
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The bill is effective upon becoming law.
I. Present Situation:
Bond

There are three types of pretrial release for a person who is awaiting trial: the posting of a bail or
surety bond, pretrial release conditions, or the release on his or her own recognizance.!

Bail and Surety Bond

The purpose of a bail determination in criminal proceedings is to ensure the appearance of a
defendant, regardless of the severity of his or her crime, at subsequent proceedings and to protect
the community against unreasonable danger from the defendant.? Bail is a common monetary
condition of pretrial release, governed by ch. 903, F.S.2 For the defendant to be released from
jail, a court may require bail by a defendant to provide security, such as cash or a bond that he or
she will return for trial and any other required court appearances.*

As an alternative to posting the entire bail amount, a defendant may provide a criminal surety
bail bond® executed by a bail bond agent. Generally, the defendant or another person on the
defendant’s behalf pays the bail bond agent a nonrefundable fee equal to ten percent of the bond
amount set by the court. If the defendant does not appear in court, the bail bond agent is
responsible for paying the entire amount of the bond.®

Pretrial Release Conditions

A judge can release a defendant with any combination of the following pretrial release

conditions:

e Release on the defendant’s own recognizance;

e Execute an unsecured appearance bond in an amount specified by the judge;

e Comply with any court-imposed restrictions on travel, association, or place of abode during
the period of release;

e Be placed in the custody of a designated person or organization agreeing to supervise the
defendant;

e Have a designate execute a bail bond with sufficient solvent sureties, or the deposit of cash in
lieu thereof; or

e Comply with any other condition deemed reasonably necessary to assure appearance as
requirsd, including a condition requiring that the person return to custody after specified
hours.

1 See art. I, s. 14. Fla. Const.; See also ss. 903.046 and 907.041. F.S.

2 Section 903.046(1), F.S.

3 “Bail,” Black’s Law Dictionary (3rd Pocket Edition). The purpose of a bail bond is to guarantee the defendant’s presence in
court to face criminal charges.

4 Universal Bail Bonds v. State, 929 So.2d 697, 699 (Fla. 3d DCA 2006).

% Sections 903.011 and 903.105, F.S.

8 Office of Program Policy Analysis & Gov’t Accountability, County Pretrial Release Programs: Calendar Year 2016,
Report No. 17-12, at 2. (Dec. 2017) available at http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1712rpt.pdf (last
visited January 24, 2018).

" Rule 3.131(b)(1), Fla. R. Crim. Pro.
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Release on Recognizance

A defendant released on his or her own recognizance is released without a monetary requirement
and without any conditions of release or supervision of any type.®

A Court’s Determination of Pretrial Release

The judge must consider all available relevant factors during the first appearance hearing to
determine what form of pretrial release is necessary to assure the defendant’s appearance and the
community’s safety. One factor that the court must consider when determining whether to
release a defendant on bail or other pretrial conditions is the source of funds used to post bail or
procure an appearance bond. The court must specifically determine whether the proffered funds,
real property, property, or any proposed collateral or bond premium may be linked to or derived
from the crime alleged to have been committed or from any other criminal or illicit activities.
The burden of establishing that the funds for the bond or bond premium are not involved or
derived from criminal or other illicit activity rests with the defendant or other person proffering
them to obtain the defendant’s release.®

Evidence-Based Risk Assessment Tools

Risk and needs assessment instruments measure a defendant’s criminal risk factors and specific
needs that, if addressed, will reduce the likelihood of future criminal activity.'® RAIs consist of a
set of questions that guide face-to-face interviews with a defendant, intended to evaluate
behaviors and attitudes that research shows are related to criminal reoffending. The questioner
typically supplements the interview with an official records check, including prior arrests and
incarcerations. Responses are statistically weighted, based on research that shows how strongly
each item correlates with recidivism. The RAI then calculates an overall score that classifies a
defendant as being at high, moderate, or low risk for reoffending.!!

Research has identified both static and dynamic risk factors that are related to criminal behavior.
Static risk factors do not change, while dynamic risk factors can either change on their own or be
changed through an intervention. Some examples of static factors considered include age at first
arrest, gender, past problems with substance or alcohol abuse, prior mental health problems, or a
past history of violating terms of supervision.!? Dynamic risk factors, also called “criminogenic*®
needs,” can be affected through interventions and include factors such as current age, education
level, or marital status; being currently employed or in substance or alcohol abuse treatment; and
having a stable residence.*

8 Release on recognizance is defined to mean the pretrial release of an arrested person who promises, usually in writing, but
without supplying a surety of posting bond, to appear for trial at a later date. BLACK’S LAW DICTIONARY 606 (3d Pocket
ed. 2006).

9 Section 903.046(2)(f), F.S.

10 Congressional Research Service, Risk and Needs Assessment in the Criminal Justice System, Nathan James, p. 2
(October 13, 2015), available at https://fas.org/sgp/crs/misc/R44087.pdf (last visited January 25, 2018) (hereinafter cited at
CRS Report).

1d., p. 2-4.

12 CRS Report, p. 3.

13 «“Criminogenic” is commonly understood to mean factors that can contribute to criminal behavior. CRS Report, p. 3.

14 CRS Report, p. 3.
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The Risk-Needs-Responsivity (RNR) model has become the dominant paradigm in risk and
needs assessment. The risk principle states that high-risk offenders need to be placed in programs
that provide more intensive treatment and services while low-risk offenders should receive
minimal or even no intervention. The need principle states that effective treatment should focus
on addressing needs that contribute to criminal behavior. The responsivity principle states that
rehabilitative programming should be delivered in a style and mode that is consistent with the
ability and learning style of the offender.®

In general, research suggests that the most commonly used assessment instruments can, with a
moderate level of accuracy, predict who is at risk for violent recidivism. It also suggests that no
single instrument is superior to any other when it comes to predictive validity.'®

Use of Risk Assessment Instruments by the Department of Corrections

The DOC has created a RAI, known as Spectrum, which is administered to an inmate at
reception through motivational interviewing techniques.!” Spectrum, as well as its predecessor,
the Corrections Integrated Needs Assessment System, is based on the RNR model and contains
responsivity elements.'® Spectrum has been independently verified through the School of
Criminology at the Florida State University.°

Spectrum hosts an array of assessments and screenings across multiple disciplines including
mental health, substance abuse, academic and workforce education.?® Spectrum calculates an
individual’s overall risk of returning to prison upon release and identifies those needs within
seven criminogenic domains?! and three core program areas.?

The DOC utilizes the results from the Spectrum assessment to create an evidence-driven
performance plan that matches the inmate’s needs with services and programming offered in the
DOC. Data collected during the administration of Spectrum is also used to assist with

15 CRS Report, p. 2 and 6.

% 1d.

" DOC, Spectrum Video, available at https://www.youtube.com/watch?v=WRI5IdWf5MY & feature=youtu.be (last visited
January 25, 2018) (hereinafter cited as “Spectrum Video”); DOC, Program Information: Compass 100, Spectrum, Academic
& Workforce Education/GED (on file with the Senate Criminal Justice Committee) (hereinafter cited as “DOC Program
Information”).

18 Email from Jared Torres, DOC, Director of Legislative Affairs (January 25, 2018) (on file with Senate Criminal Justice
Committee).

19 | etter from Dr. William D. Bales and Jennifer M. Brown, ABD to DOC Secretary, Julie Jones, (January 19, 2018) (on file
with the Senate Criminal Justice Committee). Dr. Bales provides that Spectrum “produces a level of predictive accuracy that
is above the conventional threshold of acceptability and is consistent with risk assessment systems used by other correctional
systems throughout the United States.”

20 DOC Program Information.

21 The criminogenic domains include social awareness (antisocial personality); criminal associates; substance abuse history;
family and marital relationships; wellness; criminal thinking or attitude; and employment and education history. Spectrum
Video.

22 The three core program areas include GED, Career & Technical skills (vocation), and substance use treatment and is part
of the needs portion of the RNR model as they address criminogenic risk factors. Email from Jared Torres, DOC, Director of
Legislative Affairs (January 25, 2018) (on file with the Senate Criminal Justice Committee).




BILL: CS/SB 1218 Page 5

transitioning an inmate back into the community upon release through relaying the information
to reentry service providers in the local community and community corrections.??

Spectrum was competed in September, 2016, and subsequently deployed throughout the state. In
the press release announcing the completion, Secretary Julie Jones stated the DOC is using
Spectrum to gather the information needed to build individual re-entry and rehabilitation plans
for inmates under the supervision of the DOC. Secretary Jones further stated that the proper
utilization of this information will enable the DOC staff to provide the right services at the right
time to have the greatest impact on the rehabilitative process.?

Il. Effect of Proposed Changes:
Risk Assessment Pilot Program

The bill creates a Risk Assessment Pilot Program. The bill provides legislative findings for the

program, specifically that the Legislature finds that:

e Thereis a need to use evidence-based methods to reduce recidivism.

e The use of actuarial instruments that classify offenders according to levels of risk to reoffend
provides a more consistent and accurate assessment of an offender’s risk and needs.

e Research indicates that using accurate risk and needs assessment instruments to identify
appropriate interventions and programming for offenders reduces recidivism.

Pilot Program Creation and Counties

The bill creates a three-year pilot program, contingent upon appropriations and a contract with
each participating county and the DOC. The bill provides that the counties eligible for
participation include Hillsborough, Pasco, and Pinellas Counties. The sheriff from each
participating county must enter into a contract? with the DOC to utilize the RAI that is
developed under the act.

Risk Assessment Instrument Criteria

The bill requires the DOC to develop a RAI by March 1, 2019, for use in evaluating proper
placement and programming needs for a person who is arrested. The RAI must consider at a
minimum the following criteria:

e The nature and circumstances of the offense the person committed.

The nature and extent of the person’s prior criminal history, if any.

Any prior history of the person failing to appear in court.

The person’s employment history, employability skills, and employment interests.

The person’s educational, vocational, and technical training.

The person’s background, including his or her family, home, and community environment.
The person’s physical and mental health history, including any substance use.

An evaluation of the person’s criminal thinking, criminal associates, and social awareness.

Zd.

2 DOC, FDC Implements Research-Based Programming to Reduce Recidivism, September 21, 2016, available at
http://www.dc.state.fl.us/secretary/press/2016/09-21-Recidivism.html (last visited January 25, 2018).

25 Contracts are awarded on a first-come, first-served basis up to the maximum appropriation allowable for this purpose.
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The DOC is authorized to utilize or modify an existing RAI if it contains the above-listed
criteria.

Implementation Requirements

The bill authorizes the DOC to begin implementation of the RAI immediately upon completion,
but requires implementation to be completed no later than June 30, 2019. The bill provides that
implementation includes the training of all staff that will administer the risk assessment
instrument.

Administration of the Risk Assessment Instrument

The bill provides that a representative of the county’s chief correctional officer (sheriff) is to
administer the RAI to a person as early as reasonably possible subsequent to the person’s arrest,
but no later than ten days after the arrest. The RAI may be conducted via video teleconference.
In the event that a person is released from custody on pretrial release before the RAI has been
administered, the sheriff or his or her representative must schedule a time for the person to come
back to the jail to have the RAI administered. The person must be provided written notice of the
appointment upon release.

Upon completion of a RAI report, the report must be provided to the:
e Person that had the RAI administered upon him or her;

e Defense counsel; and

e State attorney.

The DOC is required to submit the report to the court, but the court may not review the report
unless the person who is the subject of the report and his or her legal counsel agree.

Pilot Program Requirements

The bill requires the counties participating in the program to administer the RAI to all persons
arrested for a felony and utilize the results of the RAI as a tool for determining appropriate
programming and sentencing with the goal of reducing recidivism. By July 1 of each year, each
participating county must provide an annual report to the DOC detailing the results of the
administration of the RAI, programming used for persons who received the RAI, and the success
rate of such programming.

The DOC is required to compile the county reports and submit one annual report to the
Governor, the President of the Senate, and the Speaker of the House of Representatives by
October 1 of each year of the pilot program.

Rulemaking Authority

The bill provides rulemaking authority to the DOC to implement the act. The rules must be
developed in consultation with the sheriff, chief judge, state attorney, and public defender of
each participating county.

The bill is effective upon becoming law.



BILL: CS/SB 1218

Page 7

V.

VI.

VII.

VIII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The bill creates a Risk Assessment Pilot Program that utilizes a RAI to ensure better

programming for defendants after arrest. To the extent that this provision reduces

recidivism, the bill may have a negative jail bed impact on both local governments and

the DOC. However, there will also likely be costs associated with creating,

implementing, and operating the Risk Assessment Pilot Program. The extent of these

costs are indeterminate at this time.

The bill requires the DOC to create or modify a RAI for use with the Risk Assessment
Pilot Program. This provision of the bill will likely result in an indeterminate negative

fiscal impact to the DOC.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates section 907.042 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:

The committee substitute removes all provisions related to the charitable bail program
and clarifies that the office of the county chief correctional officer will administer the
RAI to persons arrested for a felony in the participating county.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Brandes) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 43 - 62.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 2 - 7
and insert:

An act relating to persons awaiting trial;
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Brandes) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 136 - 142

and insert:

Corrections for the ability to utilize the risk assessment

instrument that is developed in accordance with this section.

(5) PILOT PROGRAM REQUIREMENTS.—

(a) The participating counties shall administer the risk

assessment instrument to all persons arrested for a felony and

utilize the results of such risk assessment instrument as a tool
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for determining appropriate

================= T ] TLE A MEDNDDMEN T ================
And the title is amended as follows:

Delete lines 21 - 22
and insert:

instrument; requiring all counties to administer the

risk assessment instrument to all persons arrested for

a felony; requiring each participating county to
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
01/29/2018

The Committee on Criminal Justice (Brandes) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 158 - 328.

================= T I T LE A MENIDMENT =s===============
And the title is amended as follows:

Delete lines 30 - 39
and insert:

providing an effective date.
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By Senator Brandes

24-01048A-18 20181218

A bill to be entitled
An act relating to persons awaiting trial; amending s.
903.046, F.S.; providing that a court is not required
to consider the source of funds used to post bail or
procure an appearance bond when determining whether to
release a defendant on bail or other conditions when
such funds are provided by a charitable bail fund;
creating s. 907.042, F.S.; providing legislative
findings; requiring the Department of Corrections to
develop a risk assessment instrument; authorizing the
department to use or modify an existing risk
assessment instrument; requiring the department to
develop or modify the risk assessment instrument by a
certain date; specifying requirements for the use,
implementation, and distribution of the risk
assessment instrument; creating the Risk Assessment
Pilot Program for a specified period; specifying the
participating counties; requiring each participating
county’s chief correctional officer to contract with
the department to administer the risk assessment
instrument for all persons arrested for felony
violations; requiring each participating county to
submit a report annually by a certain date to the
department with specified information; requiring the
department to compile the information of the findings
from the participating counties and submit an annual
report by a certain date to the Governor and the

Legislature; authorizing the department, in

consultation with specified persons, to adopt rules;
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reordering and amending s. 932.701, F.S.; defining the
term “charitable bail fund”; amending s. 932.7055,
F.S.; providing that certain proceeds from seized
property which are deposited in a special law
enforcement trust fund and interest from such proceeds
may be used to establish and maintain a charitable
bail fund, if such a bail fund is established by the
county or municipality; amending ss. 210.095, 213.295,
893.147, and 932.703, F.S.; conforming cross-

references; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (f) of subsection (2) of section
903.046, Florida Statutes, is amended to read:

903.046 Purpose of and criteria for bail determination.—

(2) When determining whether to release a defendant on bail
or other conditions, and what that bail or those conditions may
be, the court shall consider:

(f) The source of funds used to post bail or procure an
appearance bond, particularly whether the proffered funds, real
property, property, or any proposed collateral or bond premium
may be linked to or derived from the crime alleged to have been
committed or from any other criminal or illicit activities. The
burden of establishing the noninvolvement in or nonderivation
from criminal or other illicit activity of such proffered funds,
real property, property, or any proposed collateral or bond
premium falls upon the defendant or other person proffering them

to obtain the defendant’s release.
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This paragraph does not apply when the funds used to post the

defendant’s bail or procure an appearance bond are provided by a
charitable bail fund, as defined in s. 932.701.

Section 2. Section 907.042, Florida Statutes, is created to
read:

907.042 Risk Assessment Pilot Program.—

(1) LEGISLATIVE FINDINGS.—The Legislature finds that there

is a need to use evidence-based methods to reduce recidivism.

The Legislature finds that the use of actuarial instruments that

classify offenders according to levels of risk to reoffend

provides a more consistent and accurate assessment of an

offender’s risk and needs. The Legislature also finds that

research indicates that using accurate risk and needs assessment

instruments to identify appropriate interventions and

programming for offenders reduces recidivism.
(2) RISK ASSESSMENT INSTRUMENT.—

(a) The Department of Corrections shall develop a risk

assessment instrument that conducts a criminogenic assessment

for use in evaluating the proper placement and programming needs

for a person who is arrested. The risk assessment instrument

must consider, but need not be limited to, the following

criteria:

1. The nature and circumstances of the offense the person

committed.

2. The nature and extent of the person’s prior criminal

history, if any.

3. Any prior history of the person failing to appear in

court.
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and employment interests.

5. The person’s educational, vocational, and technical

training.

6. The person’s background, including his or her family,

home, and community environment.

7. The person’s physical and mental health history,

including any substance use.

8. An evaluation of the person’s criminal thinking,

criminal associates, and social awareness.

(b) The Department of Corrections may use or modify an

existing risk assessment instrument, if the instrument contains

the criteria enumerated in paragraph (a).

(c) The Department of Corrections shall complete the

development or modification of a risk assessment instrument no

later than March 1, 2019. The department may begin to implement

the risk assessment instrument immediately upon completion.

Implementation, including training all staff that will

administer the risk assessment instrument, must be completed by
June 30, 2019.

(d) A representative of the county’s chief correctional

officer shall administer the risk assessment instrument as early

as reasonably possible after a person’s arrest, but no later

than 10 business days after the arrest. If a person is released

from jail pursuant to chapter 903 before the administration of

the risk assessment instrument, the chief correctional officer,

or his or her representative, must schedule and provide written

notification of a date and time for the person to return to the

jail for the administration of the risk assessment instrument.
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117| The date and time must be provided in writing upon the person’s 146 July 1 of each year of the pilot program which details the
118| pretrial release. The risk assessment instrument may be 147 results of the administration of the risk assessment instrument,
119 conducted by video teleconference. 148| programming used for persons who received the assessment, and
120 (e) A risk assessment instrument report must be made 149| the success rate of such programming. The department shall
121 available to the person to whom the instrument is administered, 150 compile the county reports and submit one annual report to the
122 his or her legal counsel, and the state attorney upon completion 151 Governor, the President of the Senate, and the Speaker of the
123| of the report. The Department of Corrections shall submit to the 152| House of Representatives by October 1 of each year of the pilot
124 court the risk assessment instrument report, but the court may 153| program.
125| not review it without the consent of the person who is the 154 (6) RULEMAKING.—The Department of Corrections, in
126 subject of the report and his or her legal counsel. 155 consultation with a participating county’s chief correctional
127 (3) CREATION.—Contingent upon appropriations and a contract 156| officer, chief judge, state attorney, and public defender, may
128| with each participating county, it is the intent of the 157| adopt rules to administer this section.
129 Legislature to establish a 3-year Risk Assessment Pilot Program 158 Section 3. Subsection (2) of section 932.701, Florida
130| to perform a risk assessment evaluation on all persons arrested 159| Statutes, is amended to read:
131 for a felony in participating counties. 160 932.701 Short title; definitions.—
132 (4) PARTICIPATING COUNTIES.—Participation in the pilot 161 (2) As used in the Florida Contraband Forfeiture Act, the
133| program is limited to Hillsborough, Pasco, and Pinellas 162| term:
134| Counties. Each participating county’s chief correctional officer 163 (f)+4=)> “Contraband article” means:
135| shall enter into a 3-year contract with the Department of 164 1. Any controlled substance as defined in chapter 893 or
136| Corrections to administer risk assessments on all persons 165| any substance, device, paraphernalia, or currency or other means
137| arrested for a felony violation in the county. Contracts shall 166| of exchange that was used, was attempted to be used, or was
138| be awarded on a first-come, first-served basis up to the maximum 167 intended to be used in violation of any provision of chapter
139| appropriation allowable for this purpose. 168 893, if the totality of the facts presented by the state is
140 (5) PILOT PROGRAM REQUIREMENTS.— 169 clearly sufficient to meet the state’s burden of establishing
141 (a) The participating counties shall use the risk 170| probable cause to believe that a nexus exists between the
142| assessment instrument as a tool for determining appropriate 171| article seized and the narcotics activity, whether or not the
143| programming and sentencing with the goal of reducing recidivism. 172| use of the contraband article can be traced to a specific
144 (b) Each county participating in the pilot program shall 173| narcotics transaction.
145| provide an annual report to the Department of Corrections by 174 2. Any gambling paraphernalia, lottery tickets, money,
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175 currency, or other means of exchange which was used, was 204 takes aquaculture products in violation of s. 812.014(2) (c).
176 attempted, or intended to be used in violation of the gambling 205 8. Any motor vehicle offered for sale in violation of s.
177 laws of the state. 206| 320.28.
178 3. Any equipment, liquid or solid, which was being used, is 207 9. Any motor vehicle used during the course of committing
179| being used, was attempted to be used, or intended to be used in 208| an offense in violation of s. 322.34(9) (a).
180| wviolation of the beverage or tobacco laws of the state. 209 10. Any photograph, film, or other recorded image,
181 4. Any motor fuel upon which the motor fuel tax has not 210 including an image recorded on videotape, a compact disc,
182 been paid as required by law. 211 digital tape, or fixed disk, that is recorded in violation of s.
183 5. Any personal property, including, but not limited to, 212 810.145 and is possessed for the purpose of amusement,
184 any vessel, aircraft, item, object, tool, substance, device, 213 entertainment, sexual arousal, gratification, or profit, or for
185| weapon, machine, vehicle of any kind, money, securities, books, 214 the purpose of degrading or abusing another person.
186 records, research, negotiable instruments, or currency, which 215 11. Any real property, including any right, title,
187 was used or was attempted to be used as an instrumentality in 216 leasehold, or other interest in the whole of any lot or tract of
188 the commission of, or in aiding or abetting in the commission 217 land, which is acquired by proceeds obtained as a result of
189| of, any felony, whether or not comprising an element of the 218| Medicaid fraud under s. 409.920 or s. 409.9201; any personal
190 felony, or which is acquired by proceeds obtained as a result of 219| property, including, but not limited to, equipment, money,
191 a violation of the Florida Contraband Forfeiture Act. 220 securities, books, records, research, negotiable instruments, or
192 6. Any real property, including any right, title, 221 currency; or any vessel, aircraft, item, object, tool,
193 leasehold, or other interest in the whole of any lot or tract of 222 substance, device, weapon, machine, or vehicle of any kind in
194 land, which was used, 1is being used, or was attempted to be used 223| the possession of or belonging to any person which is acquired
195| as an instrumentality in the commission of, or in aiding or 224| Dby proceeds obtained as a result of Medicaid fraud under s.
196| abetting in the commission of, any felony, or which is acquired 225 409.920 or s. 409.9201.
197| by proceeds obtained as a result of a violation of the Florida 226 12. Any personal property, including, but not limited to,
198 Contraband Forfeiture Act. 227 any vehicle, item, object, tool, device, weapon, machine, money,
199 7. Any personal property, including, but not limited to, 228| security, book, or record, that is used or attempted to be used
200 equipment, money, securities, books, records, research, 229 as an instrumentality in the commission of, or in aiding and
201 negotiable instruments, currency, or any vessel, aircraft, item, 230 abetting in the commission of, a person’s third or subsequent
202 object, tool, substance, device, weapon, machine, or vehicle of 231 violation of s. 509.144, whether or not comprising an element of
203| any kind in the possession of or belonging to any person who 232| the offense.
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233 (b) “Bona fide lienholder” means the holder of a lien 262| agency, the remaining proceeds shall be deposited in a special
234| perfected pursuant to applicable law. 263| law enforcement trust fund established by the board of county
235 (c) “Charitable bail fund” means a fund established and 264 commissioners or the governing body of the municipality. Such
236| administered by a county or municipality which posts bail for 265| proceeds and interest earned therefrom shall be used for school
237 indigent defendants. 266 resource officer, crime prevention, safe neighborhood, drug
238 (i)+4e» “Promptly proceed” means to file the complaint 267 abuse education and prevention programs; to establish and
239| within 45 days after seizure. 268| maintain a charitable bail fund, if the county or municipality
240 (e)+e)» “Complaint” is a petition for forfeiture filed in 269| establishes such a fund;+ or for other law enforcement purposes,
241| the civil division of the circuit court by the seizing agency 270| which include defraying the cost of protracted or complex
242 requesting the court to issue a judgment of forfeiture. 271 investigations, providing additional equipment or expertise,
243 (h)+e} “Person entitled to notice” means any owner, entity, 272 purchasing automated external defibrillators for use in law
244| Dbona fide lienholder, or person in possession of the property 273| enforcement vehicles, and providing matching funds to obtain
245 subject to forfeiture when seized, who is known to the seizing 274 federal grants. The proceeds and interest may not be used to
246| agency after a diligent search and inquiry. 275| meet normal operating expenses of the law enforcement agency.
247 (a)+4£)» “Adversarial preliminary hearing” means a hearing in 276 Section 5. Paragraph (f) of subsection (8) of section
248| which the seizing agency is required to establish probable cause 2717 210.095, Florida Statutes, is amended to read:
249| that the property subject to forfeiture was used in violation of 278 210.095 Mail order, Internet, and remote sales of tobacco
250| the Florida Contraband Forfeiture Act. 279| products; age verification.—
251 (g) “Forfeiture proceeding” means a hearing or trial in 280 (8)
252| which the court or jury determines whether the subject property 281 (f) Any fixture, equipment, or other material or personal
253| shall be forfeited. 282| property on the premises of any person who, with the intent to
254 (d) 4> “Claimant” means any party who has proprietary 283| defraud this state, mails or ships tobacco products into this
255| 1interest in property subject to forfeiture and has standing to 284 state and fails to satisfy any of the requirements of this
256 challenge such forfeiture, including owners, registered owners, 285 section is a contraband article as defined in s. 932.701 within
257 bona fide lienholders, and titleholders. 286 thedefinitionof 50327032 {=)3.
258 Section 4. Paragraph (a) of subsection (5) of section 287 Section 6. Subsection (4) of section 213.295, Florida
259 932.7055, Florida Statutes, is amended to read: 288 Statutes, is amended to read:
260 932.7055 Disposition of liens and forfeited property.— 289 213.295 Automated sales suppression devices.—
261 (5) (a) If the seizing agency is a county or municipal 290 (4) An automated sales suppression device, a zapper,
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phantom-ware, or any device containing such device or software
is a contraband article as defined in s. 932.701 previded—n—s-
832-7F032)+=)> and may be seized and forfeited pursuant to the

Florida Contraband Forfeiture Act.

Section 7. Subsection (4) of section 893.147, Florida
Statutes, is amended to read:

893.147 Use, possession, manufacture, delivery,
transportation, advertisement, or retail sale of drug
paraphernalia.—

(4) TRANSPORTATION OF DRUG PARAPHERNALIA.—It is unlawful to
use, possess with the intent to use, or manufacture with the
intent to use drug paraphernalia, knowing or under circumstances
in which one reasonably should know that it will be used to
transport:

(a) A controlled substance in violation of this chapter; or

(b) Contraband as defined in s. 932.701(2) (f)1. s=
93202 Her

Any person who violates this subsection commits a felony of the
third degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084.

Section 8. Subsection (5) of section 932.703, Florida
Statutes, 1s amended to read:

932.703 Forfeiture of contraband article; exceptions.—

(5) In any incident in which possession of any contraband
article defined in s. 932.701 s+—932-7613{2}){a) constitutes a
felony, the vessel, motor vehicle, aircraft, other personal
property, or real property in or on which such contraband

article is located at the time of seizure shall be contraband
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subject to forfeiture. It shall be presumed in the manner
provided in s. 90.302(2) that the vessel, motor vehicle,
aircraft, other personal property, or real property in which or
on which such contraband article is located at the time of
seizure is being used or was attempted or intended to be used in
a manner to facilitate the transportation, carriage, conveyance,
concealment, receipt, possession, purchase, sale, barter,
exchange, or giving away of a contraband article defined in s.
932.701(2).

Section 9. This act shall take effect upon becoming a law.
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The Florida Senate

Committee Agenda Request

To: Senator Randolph Bracy
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: December 24, 2017

I respectfully request that Senate Bill #1218, relating to Persons Awaiting Trial, be placed on
the:

] committee agenda at your earliest possible convenience.

[ ] next committee agenda.

f

Senator Jeff Brandes
Florida Senate, District 24
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: SB 1264

INTRODUCER: Senator Steube

SUBJECT: Mandatory Court Costs
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones CJ Pre-meeting
2. ACJ
3. AP
Summary:

SB 1264 increases the minimum amounts a court may assess a defendant at sentencing for the
costs of prosecution in adult and juvenile misdemeanor, criminal traffic, and felony cases.

Currently, the court is required to assess a minimum of $50 in misdemeanor and criminal traffic
cases for the costs of prosecution. The bill increases the minimum assessment to $100.

The current minimum costs of prosecution assessment in felony cases is $100. The bill increases
this to $200.

The bill is effective July 1, 2018.
. Present Situation:
Costs of Prosecution

Section 938.27, F.S., provides that convicted persons are liable for costs of prosecution at the
rate of $50 in misdemeanor or criminal traffic offense cases and $100 in felony criminal cases,
unless the prosecutor proves that costs are higher in the particular case before the court.* The
costs of prosecution are deposited into the State Attorneys Revenue Trust Fund.?

Conviction, for this purpose, includes “a determination of guilt, or of violation of probation or
community control, which is a result of a plea, trial, or violation proceeding, regardless of
whether adjudication is withheld.”3

! Section 938.27(8), F.S.
2 1d.
3 Section 938.27(1), F.S.
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Section 938.27, F.S., requires a court to impose the costs of prosecution notwithstanding the
convicted person’s present ability to pay.*

Clerks to Collect and Disburse Funds

Section 28.246(2), F.S., requires the clerk of the circuit court (clerk) to establish and maintain a
system of accounts receivable for court-related fees, charges, and costs.

The clerk may accept partial payments for all fees, charges, and costs in accordance with the
terms of an established payment plan. The clerk may enter into a payment plan when an
individual is determined to be indigent for costs by the court.®

Delinquency Case Disposition

Costs of prosecution are assessed for juveniles who have been adjudicated delinquent or have
adjudication of delinquency withheld.® If the juvenile is found by the court to be unable to pay,
the court may order the juvenile to complete community service in lieu of paying the assessed
costs.”

Cash Bond Used to Pay Fines, Costs, and Fees

Section 903.286, F.S., requires the clerk to withhold the return of a cash bond posted on behalf of
a criminal defendant by a person other than a bail bond agent to pay court fees, criminal
penalties, and court costs including costs of prosecution and costs of representation.

If sufficient funds are not available to pay the above costs, the clerk will immediately obtain
payment from the defendant or enroll the defendant in a payment plan pursuant to s. 28.246,
F.S.8

All cash bond forms must prominently display a notice explaining that all funds are subject to
forfeiture and withholding by the clerk for the payment of the above costs on behalf of the
criminal defendant regardless of who posted the funds.®

Effect of Proposed Changes:

The bill increases the minimum required assessment in misdemeanor, criminal traffic, and felony
cases for the costs of prosecution. The assessment applies in both adult and juvenile cases.

4 The court must require the defendant to pay the costs within a specified period or pursuant to a payment plan under
S. 28.246(4), F.S. Section 938.27(2)(a), F.S. See also Section 938.27(1), F.S., referencing the assessment of investigative

costs.

> Section 28.246(4), F.S. “A monthly payment amount, calculated based upon all fees and all anticipated costs, is presumed to
correspond to the person’s ability to pay if the amount does not exceed two percent of the person’s annual net income, as
defined in s. 27.52(1), divided by 12.” Section 28.246(4), F.S.

b Section 985.032(2), F.S.

7 Section 985.455(1)(d), F.S.

8 Section 903.286(1), F.S.

® Section 903.286(2), F.S.
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The bill increases the amounts from $50 to $100 in misdemeanor and criminal traffic cases. In
felony cases, the assessment is increased from $100 to $200.

The bill is effective July 1, 2018.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Criminal defendants who are convicted and therefore required to pay costs of
prosecution, including juvenile offenders, will be required to pay the increased amount
for the costs of prosecution. The costs will increase from $50 for misdemeanor and
criminal traffic offenses to $100. Felony costs of prosecution will increase from $100 to
$200.

C. Government Sector Impact:

From Fiscal Year 2014-15 to Fiscal Year 2016-17, the revenues accruing to the State
Attorney Revenue Trust Fund declined from $32.5 million to $29.3 million,
approximately a 10 percent decline. Similarly, revenues collected for costs of prosecution
declined from $24.2 million to $22.7 million, almost 6 percent during that time period.*°

Increasing criminal defendant’s and juvenile offender’s costs of prosecution
responsibility may slow the decline in the State Attorney Revenue Trust Fund, however it
cannot be predicted to what degree since collections of costs of prosecution cannot be
predicted with any certainty.

10 Information provided by the Senate Appropriations Subcommittee on Civil and Criminal Justice, e-mail dated January 21,
2018 (on file with the Senate Committee on Criminal Justice).
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The Florida Public Defender Association reports that the bill “could have an indirect
fiscal impact on Public Defender budgets.” Although a policy argument against the bill is
made, there is no real fiscal analysis presented in the document received from the
association.!

The Justice Administrative Commission (Commission) reports no fiscal impact from the
bill with the caveat that the Commission directs its comments only on behalf of the
Commission, not the judicial-related offices administratively served by the
Commission.*?

VI. Technical Deficiencies:
None.
VII. Related Issues:

Section 938.29, F.S., provides that convicted persons are liable for payment of the $50 public
defender application fee under s. 27.52(1)(b), F.S., and attorney’s fees and costs if he or she
received assistance from the public defender’s office, a special assistant public defender, the
office of criminal conflict and civil regional counsel, or a private conflict attorney, or who has
received due process services after being found indigent for costs.

Costs of representation may be imposed at the rate of $50 in misdemeanor or criminal traffic
offense cases and $100 in felony criminal cases. The court may set a higher amount upon
showing of sufficient proof of higher fees or costs incurred. The costs of representation are
deposited into the Indigent Criminal Defense Trust Fund.*®

Costs of representation are not addressed by the bill.
VIIl.  Statutes Affected:
This bill substantially amends section 938.27 of the Florida Statutes.
This bill reenacts section 985.032 of the Florida Statutes.
IX.  Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

None.

11 Florida Public Defender Association, Fiscal Analysis of SB 1264, December 27, 2017 (on file with the Senate Committee
on Criminal Justice).

12 Justice Administrative Commission, Memorandum No. 076-17, Exec, Bill Analysis Response for Senate Bill 1264,
December 21, 2017 (on file with the Senate Committee on Criminal Justice).

13 Section 27.562, F.S.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Steube

23-01291-18

A bill to be entitled
An act relating to mandatory court costs; amending s.
938.27, F.S.; increasing the minimum amount of costs
charged per case by state attorneys; reenacting s.
985.032, F.S., relating to the legal representation
for delinquency cases, to incorporate the amendment
made to s. 938.27, F.S., in a reference thereto;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 938.27, Florida
Statutes, is amended to read:

938.27 Judgment for costs of prosecution and
investigation.—

(8) Costs for the state attorney must be set in all cases
at no less than $100 $50 per case when a misdemeanor or criminal
traffic offense is charged and no less than $200 $366 per case
when a felony offense is charged, including a proceeding in
which the underlying offense is a violation of probation or
community control. The court may set a higher amount upon a
showing of sufficient proof of higher costs incurred. Costs
recovered on behalf of the state attorney under this section
must be deposited into the State Attorneys Revenue Trust Fund to
be used during the fiscal year in which the funds are collected,
or in any subsequent fiscal year, for actual expenses incurred
in investigating and prosecuting criminal cases, which may

include the salaries of permanent employees, or for any other

purpose authorized by the Legislature.
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Section 2. For the purpose of incorporating the amendment
made by this act to section 938.27, Florida Statutes, in a
reference thereto, section 985.032, Florida Statutes, is
reenacted to read:

985.032 Legal representation for delinquency cases.—

(1) For cases arising under this chapter, the state
attorney shall represent the state.

(2) A juvenile who has been adjudicated delinquent or has
adjudication of delinquency withheld shall be assessed costs of
prosecution as provided in s. 938.27.

Section 3. This act shall take effect July 1, 2018.
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INTRODUCER: Senator Rouson

SUBJECT: Education for Prisoners
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cox Jones ClJ Favorable
2. ACJ
3. AP
Summary:

SB 1318 amends ss. 951.176 and 944.801, F.S., authorizing a county or municipal detention
facility or the Department of Corrections (DOC) to contract with a district school board, the
Florida Virtual School, or a charter school (school provider) to provide educational services to its
inmates. The educational services may include any educational, career, or vocational training.

The bill also amends s. 1011.80, F.S., to allow state funding for postsecondary education to be
used on inmates with less than 24 months of time remaining on his or her sentence.

The bill will likely have no fiscal impact on the school districts. If the DOC or county or
municipal detention facilities elect to contract with a school provider to provide services under
such contract, the services will need to be funded out of the lump sum appropriation provided to
the K-20 entities for workforce education or the lump sum appropriation provided to the DOC or
county and municipal entities for the education of inmates.

The bill is effective July 1, 2018.
Present Situation:

A defendant that is convicted of a crime in the state of Florida is subject to county jail or prison
time based upon the degree of the offense. A number of factors are taken into consideration
when determining whether a defendant will be committed to the custody of the jail or the DOC.
A defendant convicted of a misdemeanor offense can be committed to the custody of the
county’s chief correctional officer for no more than one year for a first degree misdemeanor or
60 days for a second degree misdemeanor.*

! Section 775.082(4), F.S.
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For a defendant convicted of a felony offense, the Criminal Punishment Code? (Code) applies to
sentencing for felony offenses committed on or after October 1, 1998.% The permissible sentence
(absent a downward departure) for an offense ranges from the calculated lowest permissible
sentence as determined by the Code to the statutory maximum for the primary offense. The
statutory maximum sentence for a first-degree felony is 30 years, for a second-degree felony is
15 years, and for a third degree felony is 5 years.*

Education For County Inmates

Section 951.176, F.S., requires county and municipal detention facilities® to provide educational
services to minors detained in such facilities if the minor has not graduated from high school or
is an eligible student with disabilities under the age of 22 who has not graduated with a standard
diploma or its equivalent. The educational services must be offered by the local school district in
which the facility is located.® These educational services are based on the estimated length of
time the youth will be in the facility and the youth’s current level of functioning. School district
superintendents or their designees must be notified by the county’s chief correctional officer if a
youth under the age of 21 is accepted into the facility.’

Florida law is silent as to whether a county or municipal detention facility is required to provide
educational services to its adult inmates. However, s. 951.175, F.S., requires women inmates in a
county or municipal detention facility to have access to programs of education and vocational
training that are equivalent to those programs which are provided to male inmates.

Education for State Prisoners

Florida law establishes under the DOC a Correctional Education Program (CEP), which must be

composed of the educational facilities and services of all institutions, and facilities housing

inmates operated by the DOC.2 The duties of the CEP include, but are not limited to:

e Developing guidelines for collecting education-related information during the inmate
receptgon process and for disseminating such information to the classification staff of the
DOC.

2 Sections 921.002-921.0027, F.S. See chs. 97-194 and 98-204, L.O.F. The Code is effective for offenses committed on or
after October 1, 1998.

% Section 921.0022, F.S.

4 See s. 775.082, F.S.

5 Section 951.23(1)(a) and (d), F.S., define county detention facility to mean a county jail, a county stockade, a county work
camp, a county residential probation center, and any other place except a municipal detention facility used by a county or
county officer for the detention of persons charged with or convicted of either a felony or misdemeanor; and a municipal
detention facility to mean a city jail, a city stockade, a city prison camp, and any other place except a county detention facility
used by a municipality or municipal officer for the detention of persons charged with or convicted of violation of municipal
laws or ordinances.

6 Section 951.176, F.S.

7 Section 951.176, F.S., also requires the development of a cooperative agreement with the local school district and applicable
law enforcement units to address the notification requirement and the provision of educational services to these youth.

8 Section 944.801(1), F.S.

9 Section 944.801(3)(a), F.S., also provides that the information collected must include the inmate’s areas of educational or
vocational interest, vocational skills, and level of education.
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e Approving educational programs of the appropriate levels and types in the correctional
institutions and developing procedures for the admission of inmate students into such
programs.*°

e Entering into agreements with public or private school districts, entities, community colleges,
junior colleges, colleges, or universities as may be deemed appropriate for the purpose of
carrying out the CEP duties.**

e Ensuring that such local agreements require minimum performance standards and standards
for measurable objectives, in accordance with established Department of Education
standards.*2

e Developing and maintaining complete and reliable statistics on the number of high school
equivalency diplomas and vocational certificates issued by each institution in each skill area,
the change in inmate literacy levels, and the number of inmate admissions to and withdrawals
from education courses.*®

e Ensuring every inmate who has two years or more on his or her sentence at the time of being
received at an institution and who lacks basic and functional literacy skills as defined in
s. 1004.02, F.S.,** attends not less than 150 hours of sequential instruction in a correctional
adult basic education program.’®

e Ensure that all education staff are certified in accordance with the Department of Education
standards.

Providers of K-20 Education in Florida

School Districts

A district school system includes all public schools, classes, and courses of instruction and all
services and activities directly related to education in that district which are under the direction
of the district school officials.}” Among providing traditional instruction to its K-20 students, any
district school board, after first obtaining the approval of the Department of Education, may, as a
part of the district school system, organize, establish and operate a career center, or acquire and
operate a career center previously established.®

10 Section 944.801(3)(d), F.S.

11 Section 944.801(3)(e), F.S.

12 4.

13 Section 944.801(3)(g), F.S.

14 Section 1004.02(4), F.S., defines basic literacy to mean the demonstration of academic competence from 2.0 through 5.9
educational grade levels as measured by means approved for this purpose by the State Board of Education. Section
1004.02(15), F.S., defines functional literacy to mean the demonstration of academic competence from 6.0 through 8.9
educational grade levels as measured by means approved for this purpose by the State Board of Education.

15 Section 944.801(3)(i), F.S., further provides that highest priority of inmate participation must be focused on youthful
offenders and those inmates nearing release from the correctional system and that an inmate is not allowed to participate in
the adult basic education program if he or she is serving a life sentence or is under sentence of death, specifically exempted
for security or health reasons, housed at a community correctional center, road prison, work camp, or vocational center,
attains a functional literacy level after attendance in fewer than 150 hours of adult basic education instruction, or is unable to
enter such instruction because of insufficient facilities, staff, or classroom capacity.

16 Section 944.801(3)(k), F.S. See ss. 1002.33(12)(f), 1012.54, 1012.55, and 1012.56, F.S.

17 Section 1001.31, F.S.

18 Section 1001.14, F.S.
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Charter Schools

Charter schools are nonsectarian, public schools that operate under a performance contract with a
sponsor. This performance contract is known as a “charter.”*® The charter exempts the school
from many regulations applicable to traditional public schools to encourage the use of innovative
learning methods.?° One of the guiding principles of charter schools is to meet high standards of
student achievement while providing parents flexibility to choose among diverse educational
opportunities within the state’s public school system.?* The school must be operated by a Florida
College System institution, municipality, or nonprofit organization. While a charter school must
be a public or nonprofit entity, it may be managed by a for-profit education management
organization.?? A district school board may sponsor a charter school in the county over which the
district school board has jurisdiction.?

Virtual Instruction

The Florida Virtual School (FVS) is established for the development and delivery of online and
distance learning education and its mission is to provide students with technology-based
educational opportunities to gain the knowledge and skills necessary to succeed.?* The school
must serve any student in the state and must give priority to:

e Students who need expanded access to courses in order to meet their educational goals, such
as home education students and students in inner-city and rural high schools who do not have
access to higher-level courses; and

e Students seeking accelerated access in order to obtain a high school diploma at least one
semester early.?

There is no specific prohibition against district, charter, or virtual schools providing classes to
local or state inmates or in defining “student” to exclude inmates from such instruction.

Workforce Education Through K-20 School Providers

Florida school districts are also encouraged to develop educational opportunities for adults who
have earned a diploma or high school equivalency diploma, but who lack the basic skills
necessary to function effectively in everyday situations, to enter the job market, or to enter career
certificate instruction.?® Each district school board or Florida College System institution board of
trustees must negotiate with the local workforce development board for basic and functional
literacy skills assessments for participants in the welfare transition employment and training
programs. Such assessments are conducted at a site mutually acceptable to the district school
board or Florida College System institution board of trustees and the local workforce
development board.?’

19 Section 1002.33(5)(a), (6)(h), (7) and (9)(a), F.S.
20 Section 1002.33(2)(b)3. and (16), F.S.

21 Section 1002.33(2)(a)1., F.S.

22 Section 1002.33(12)(i), F.S.

23 Section 1002.33(5)(a)1., F.S.

24 Section 1002.37(1), F.S.

%5 Section 1002.37(b), F.S.

26 Section 1004.93(1), F.S.

27 Section 1004.93(3)(a), F.S.
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Any workforce education program may be conducted by a Florida College System institution

and school district unless restricted by statute.?® Additionally, s. 1004.98, F.S., establishes the

workforce literacy program within the Florida College System institutions and school districts.

Workforce literacy programs are designed:

e To ensure that a sufficient numbers of employees who possess the skills necessary to perform
in entry-level occupations exist;

e To adapt to technological advances in the workplace; and

e With the intention of supporting economic development in Florida by increasing adult
literacy and producing an educated workforce.?°

Florida College System institutions and school districts may also offer courses that assist adults
with gaining the communication and computation skills necessary to complete a career program,
to gain or maintain entry-level employment, or to upgrade employment.*

Funding for Workforce Education Programs

State funding and student fees for workforce education instruction are established as follows:

e Expenditures for the continuing workforce education programs provided by the Florida
College System institutions or school districts must be fully supported by fees.

e For all other workforce education programs, state funding must equal 75 percent of the
average cost of instruction with the remaining 25 percent made up from student fees, which
are based on a uniform fee calculated and set at the state level, as adopted by the State Board
of Education, unless otherwise specified in the General Appropriations Act.

e For fee-exempt students pursuant to s. 1009.25, F.S., unless otherwise provided for in law,
state funding shall equal 100 percent of the average cost of instruction.!

Since 2011, state funds allocated for postsecondary workforce programs are explicitly prohibited
from being used to educate state or federal inmates.*2

Il. Effect of Proposed Changes:

The bill amends ss. 951.176 and 944.801, F.S., authorizing a county or municipal detention
facility or the DOC to contract with a district school board, the Florida Virtual School, or a
charter school to provide educational services. The educational services may include any
educational, career, or vocational training that is authorized by a county or municipal detention
facility or the DOC.

The bill also amends s. 1011.80, F.S., to allow state funding for postsecondary education to be
used on inmates with less than 24 months of time remaining on his or her sentence.

28 Section 1011.80(2), F.S. Section 1011.80(1), F.S., defines the terms workforce education and workforce education program
to include: a) adult general education programs designed to improve the employability skills of the state’s workforce as
defined in s. 1004.02(3), F.S; b) career certificate programs, as defined in s. 1004.02(20), F.S.; c) applied technology diploma
programs; d) continuing workforce education courses; e) degree career education programs; f) apprenticeship and
preapprenticeship programs as defined in s. 446.021, F.S.

2 Section 1004.98, F.S.

% See s. 1004.98, F.S.

31 Section 1011.80(5), F.S.

32 Section 1011.80(7) F.S. and ch. 2011-63, s. 35, L.O.F.



BILL: SB 1318

Page 6

V.

VI.

VII.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill authorizes a charter school or virtual instruction provider, which can be managed
by a for-profit entity, to contract with the DOC or a county or municipal entity to provide
educational services to inmates. To the extent that this bill increases the pool of students
that a private company can serve, it may result in a positive fiscal impact to the private
company.

Government Sector Impact:

The bill authorizes the state or a local entity to contract with district, charter, or virtual
school entities (school providers) to offer educational services to its inmates. Such
services would be provided by the school providers through the workforce education
models that currently exist and out of the lump sum of money that is provided to the
school providers for these programs. The DOC or a county and municipal detention
facility can utilize funds appropriated for the education of inmates to contract with the
school providers to offer such educational services.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 944.801, 951.176,
and 1011.80.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Criminal Justice (Rouson) recommended the

following:
Senate Amendment
Delete lines 23 - 33

and insert:

board, the Florida Virtual School, a charter school authorized

to operate under s. 1002.33, or a virtual school accredited by

AdvancED and the Southern Association of Colleges and Schools

which offers career-based, online high school diplomas to

provide education services for the Correctional Education

Program. The educational services may include any educational,
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career, or vocational training that is authorized by the

department.

Section 2. Section 951.176, Florida Statutes, is amended to

read:

951.176 Provision of education pregrams—feor—vyeouth.—

(1) Each county may contract with a district school board,

the Florida Virtual School, a charter school authorized to

operate under s. 1002.33, or a virtual school accredited by

AdvancED and the Southern Association of Colleges and Schools

which offers career-based, online high school diplomas to

provide educational services for
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By Senator Rouson

19-00514D-18

A bill to be entitled
An act relating to education for prisoners; amending
s. 944.801, F.S.; authorizing the Department of
Corrections to contract with certain entities to
provide educational services for the Correctional
Education Program; amending s. 951.176, F.S.;
authorizing each county to contract with certain
entities to provide educational services for county
inmates; amending s. 1011.80, F.S.; removing a
provision prohibiting state funds for the operation of
postsecondary workforce programs from being used for
the education of certain state inmates; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (4) and (5) of section
944.801, Florida Statutes, are renumbered as subsections (5) and
(6), respectively, and a new subsection (4) is added to that
section, to read:

944.801 Education for state prisoners.—

(4) The department may contract with a district school

board, the Florida Virtual School, or a charter school

authorized to operate under s. 1002.33 to provide educational

services for the Correctional Education Program. The educational

services may include any educational, career, or vocational

training that is authorized by the department.

Section 2. Section 951.176, Florida Statutes, is amended to

read:
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951.176 Provision of education pregrams—fer—youth.—

(1) Each county may contract with a district school board,

the Florida Virtual School, or a charter school authorized to

operate under s. 1002.33 to provide educational services for

inmates at county detention facilities. The educational services

may include any educational, career, or vocational training that

is authorized by the sheriff or chief correctional officer, or

his or her designee.

(2) Minors who have not graduated from high school and
eligible students with disabilities under the age of 22 who have
not graduated with a standard diploma or its equivalent who are
detained in a county or municipal detention facility as defined
in s. 951.23 shall be offered educational services by the local
school district in which the facility is located. These
educational services shall be based upon the estimated length of
time the youth will be in the facility and the youth’s current
level of functioning. School district superintendents or their
designees shall be notified by the county sheriff or chief
correctional officer, or his or her designee, upon the
assignment of a youth under the age of 21 to the facility. A
cooperative agreement with the local school district and
applicable law enforcement units shall be developed to address
the notification requirement and the provision of educational
services to these youth.

Section 3. Paragraph (b) of subsection (7) of section
1011.80, Florida Statutes, is amended to read:

1011.80 Funds for operation of workforce education

programs.—

(7)
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(b) State funds provided for the operation of postsecondary
workforce programs may not be expended for the education of

state inmates with more than 24 months of time remaining to

serve on their sentence or federal inmates.

Section 4. This act shall take effect July 1, 2018.
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The Florida Senate

Committee Agenda Request

To: Senator Randolph Bracy, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 12, 2018

I respectfully request that Senate Bill # 1318, relating to Education for Prisoners, be placed on
the:

X committee agenda at your earliest possible convenience.

] next committee agenda.

C adlss

7(7) [;,{,/\M'\j/v‘»i{:?? Ceptadon
Senator Darryl Rouson
Florida Senate, District 19

File signed original with committee office $-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

SB 1430

INTRODUCER: Senators Taddeo and Book

SUBJECT: Plea Agreements in Cases Involving Child Deaths
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cellon Jones CJ Pre-meeting
2. JU
3. RC
Summary:

SB 1430 requires state attorneys to provide the court with a written statement of the reasons for

a plea agreement under conditions where a state attorney has made a plea agreement with a

defendant:

e In acase where a child victim has died as a result of the offense; and

e The plea offer is for an offense that is of a lesser statutory degree or subjects the defendant to
lesser penalties.

The bill is effective October 1, 2018.
Present Situation:

Plea agreements are an essential component of the administration of justice.* The prosecuting
attorney and the defense attorney, or the defendant representing himself or herself, are
encouraged to discuss and agree on pleas for a case. These agreements can occur at any time
during the pendency of a criminal case.? A plea agreement is essentially a contract between the
prosecution and the defense, and contract law applies.®

The terms of a plea agreement may include, but not necessarily be limited to:
e The charges a prosecutor will drop* or reduce in exchange for the defendant’s plea; and

1 Santobello v. New York, 404 U.S. 257, 260 (1971).

2 Rule 3.171(a), Fla. R. Crim. Pro.

3 Garcia v. State, 722 So.2d 905, 907 (Fla. 3d DCA 1998).

* The legal term used for “dropping” any number of charges or all charges in a case is nolle prosequi, meaning an entry on
the record of a legal action denoting that the prosecutor will proceed no further in an action either as a whole or as to some
count (charge) or as to one or more of several defendants. Merriam-Webster Law Dictionary, available at
https://www.merriam-webster.com/dictionary/nolle%20prosequi, (last visited January 24, 2018).
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e An agreed-upon sentencing recommendation to the court, or, alternatively, an agreement to
not make a sentencing recommendation at all, or that the prosecutor will not oppose a
defendant’s request for a particular sentence.’

It is only after a defendant has waived his right to a jury trial and knowingly, freely, and
voluntarily entered a plea thereby exposing him or herself to a potential loss of liberty, that the
agreement may have an effect.’

Many considerations enter into decisions surrounding the plea bargain and agreement process for
both the defendant and the prosecution. As a practical matter, both parties should assess the
overall strength of the prosecution’s evidence in the case, because the prosecution not the
defense, has the burden of proof. Also, there can be times when the defense may be expected to
present evidence tending to create a reasonable doubt, and that potential evidence should be
assessed.

For example, the prosecution and the defense will likely consider:

e The availability” and credibility® of the witnesses;

e Whether the case is strictly circumstantial® or if there is eyewitness testimony; and

e The sentence the defendant may face should he or she be convicted of the charges as filed by
the prosecutor.

A court is not bound by a plea agreement entered into by the parties.'® There is a clear
demarcation of roles, or a tension between the parties and the court. This tension is based upon
the separation of powers!! of the judicial and the executive branches of government and the
differing responsibilities of each within the process.'?

Il. Effect of Proposed Changes:

The bill creates s. 921.144, F.S. The bill requires that a state attorney must provide the court with

a written statement of the reasons justifying a plea agreement if:

e The agreement with the defendant is made in a case where a child was the victim who died as
the result of the offense; and

5 Rule 3.171(b), Fla. R. Crim. Pro.

6 Mabry v. Johnson, 467 U.S. 504, 507-508 (1984). See also State v. Vixamar, 687 So0.2d 300, 301 (Fla. 4th DCA 1997).

7 See Baby Chance’s mother death could derail trial, NBC-2 WBBH News, September 11, 2016, available at
http://www.nbc-2.com/story/33063585/baby-chances-mother-death-could-derail-trial (last visited January 21, 2018);
Bradenton mom accused of killing daughter, putting body in freezer accepts plea deal, WFLA News Channel 8, August 9,
2017, available at http://wfla.com/2017/08/09/plea-deal-today-for-bradenton-mom-accused-of-killing-daughter-putting-body-
in-freezer/ (last visited January 21, 2018).

8 See Plea Deal Negotiated in Levy Child Death Case, WGLF My CBS4.com (January 24, 2014) available at
http://mycbs4.com/archive/plea-deal-negotiated-in-child-death-case (last visited January 22, 2018).

°1d.

10 Rule 3.171(g) and (h), Fla. R. Crim. Pro.

1 Article 11, s. 7, FLA. CONST.

12 “[ T]here is considerable authority for the proposition that prosecutorial discretion is itself an incident of the constitutional
separation of powers, and that as a result the courts are not to interfere with the free exercise of the discretionary powers of
the prosecutor in his control over criminal prosecutions.” (footnote omitted); State v. Cain, 381 So.2d 1361, 1367 n. 8
(Fla.1980). See also United States v. Cox, 342 F.2d 167, 171 (5th Cir.1965); Barnett v. Antonacci, 122 So.3d 400, 405 (Fla.
4th DCA 2013).
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e The plea offer is for an offense that is of a lesser statutory degree or subjects the defendant to
lesser penalties.

The bill is effective October 1, 2018.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates section 921.144 of the Florida Statutes.
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IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




0o J o U Ww N

11
12
13
14
15
16
17
18
19
20
21
22

CODING: Words strieken are deletions;

Florida Senate - 2018 SB 1430

By Senator Taddeo

40-01492-18 20181430
A bill to be entitled
An act relating to plea agreements in cases involving
child deaths; creating s. 921.144, F.S.; requiring
that a state attorney make a written statement
justifying a plea agreement in a case involving the
death of a child in certain circumstances; providing

an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 921.144, Florida Statutes, 1is created to

read:

921.144 Plea agreements; deaths of children.—In a

prosecution for an offense in which the victim of the offense

was a child who died as a result of the offense, if the state

attorney makes a plea agreement with the defendant for a plea of

guilty to an offense that is of a lesser statutory degree or

that otherwise would subject the offender to lesser penalties

than the offense initially charged, the state attorney must

provide the court with a written statement of the reasons

justifying the plea agreement.

Section 2. This act shall take effect October 1, 2018.

Page 1 of 1
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THE FLORIDA SENATE

Tallahassee, Florida 32399-1100 COMMITTEES:

Appropriations Subcommittee on General
Government

Banking and Insurance

Environmental Preservation and Conservation

Military and Veterans Affairs, Space, and
Domestic Security

Transportation

SENATOR ANNETTE TADDEO
40th District

MEMORANDUM %

To: Senator Bracy Chair of the Criminal Justice Committee
From: Senator Annette Taddeo

Subject: Committee Agenda Request

Date: January 17, 2018

I respectfully request that Senate Bill 1430, relating to Plea Agreements in Cases Involving
Child Deaths, be placed on the:

X committee agenda at your earliest possible convenience.
[] next committee agenda.
T
Senator Annette Taddeo

Florida Senate, District 40

REPLY TO:
3 10689 North Kendall Drive, Suite 212, Miami, Florida 33176 (305) 596-3003
0 224 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5040

Senate’s Website: www.flsenate.gov

JOE NEGRON ANITERE FLORES
President of the Senate President Pro Tempore




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL: SB 1440

INTRODUCER:  Senator Powell

SUBJECT: Mental IlIness Training for Law Enforcement Officers
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Erickson Jones CJ Favorable
2. ACJ
3. AP
Summary:

SB 1440 requires the Florida Department of Law Enforcement (FDLE) to establish a continued
employment training component relating to mental illness. The bill specifies instructions to be
included in the training component. Completion of the training component may count toward the
40 hours of instruction for continued employment or appointment as a law enforcement officer.

The FDLE estimates that it will cost $11,602 to develop the mental illness training course. See
Section V. Fiscal Impact Statement.

Il. Present Situation:
“Mental Illness” and the Baker Act

The Florida Mental Health Act, otherwise known as the Baker Act,! authorizes treatment
programs for mental, emotional, and behavioral disorders. According to the National Alliance on
Mental Illness, “law enforcement agencies have increasingly become de facto first responders to
people experiencing mental health crisis.”? The Baker Act requires a law enforcement officer to
take a person who appears to meet Baker Act criteria for involuntary examination for mental
illness into custody and deliver the person or have him or her delivered to an appropriate, or the
nearest, receiving facility for examination.®

! Section 394.451, F.S. The act was created by ch. 71-131, L.O.F., and is codified in Part | of ch. 394, F.S. (ss. 394.451-
394.47892, F.S.). The Baker Act requires programs to include comprehensive health, social, educational, and rehabilitative
services to persons requiring intensive short-term and continued treatment to facilitate recovery. Additionally, the Baker Act
provides protections and rights to individuals examined or treated for mental illness. Legal procedures are addressed for
mental health examination and treatment, including voluntary admission, involuntary admission, involuntary inpatient
treatment, and involuntary outpatient treatment.

2 “Law Enforcement and Mental Health,” National Alliance on Mental IlIness, available at https://www.nami.org/Get-
Involved/L aw-Enforcement-and-Mental-Health (last visited on Jan. 23, 2018).

3 Section 394.463(2)(a)2., F.S.
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“Mental illness” is defined in s. 394.455(28), F.S., of the Baker Act as an impairment of the
mental or emotional processes that exercise conscious control of one’s actions or of the ability to
perceive or understand reality, which impairment substantially interferes with the person’s ability
to meet the ordinary demands of living. For purposes of the Baker Act, the term does not include
a developmental disability as defined in ch. 393, F.S., intoxication, or conditions manifested only
by antisocial behavior or substance abuse.

Mental Illness Training Provided by the FDLE

According to the FDLE, mental illness training similar to that proposed by the bill (see
discussion of bill, infra) “exists in the current Criminal Justice Standards and Training
Commission (CJSTC) Law Enforcement Basic Recruit Training Program. CJSTC also maintains
post-basic training courses that include training on mental illness: (1) a 32-hour Specialized
Training Program Course (#1149 Special Populations) and (2) a 40-hour Advanced Training
Program Course (#53 Crisis Intervention).”*

Continued Employment Training

Section 943.135(1), F.S., provides that the CJISTC within FDLE shall, by rule,® adopt a program
that requires all law enforcement officers, as a condition of continued employment or
appointment as officers, to receive periodic commission-approved continuing training or
education. This training or education shall be required at the rate of 40 hours every four years.

Effect of Proposed Changes:

The bill requires the FDLE to establish a continued employment training component relating to
mental illness as defined in s. 394.455, F.S., of the Baker Act. The training component must
include, but need not be limited to, instruction on the recognition of the symptoms and
characteristics of an individual with a mental illness and appropriate responses to an individual
exhibiting such symptoms and characteristics.

Completion of the training component may count toward the 40 hours of instruction for

continued employment or appointment as a law enforcement officer required under s. 943.135,
F.S.

The bill takes effect October 1, 2018.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

42018 FDLE Legislative Bill Analysis (SB 1440) (Jan. 8, 2018), Florida Department of Law Enforcement (on file with the
Senate Committee on Criminal Justice).

5 Rule 11B-27.00212 (Maintenance of Officer Certification), Florida Administrative Code, available at
https://www.flrules.org/gateway/readFile.asp?sid=0&tid=17913104&type=1&file=11B-27.00212.doc (last visited on Jan. 23,

2018).
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B.

V. Fiscal

A.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Impact Statement:

Tax/Fee Issues:

None.

Private Sector Impact:

None.

Government Sector Impact:

The FDLE anticipates using existing course material to create a shorter stand-alone
course on mental illness in the Specialized Training Program. The FDLE estimates it will
cost $11,602 to develop the mental illness course proposed by the bill.% Provided is the

FDLE’s breakdown of costs:

Mental IlIness Training for Law Enforcement Officers’

from subject matter experts

This course will be developed using research from existing course material and input

Development of Post-Basic Course on Mental Iliness

Estimated
Costs

Task 1 — Preliminary Research, Review, and Planning

1 Research and Training Specialist x 20 hours (1/2 work week) x $18.59 to identify subject
matter experts and retain their services

$372

Task 2 — Modify existing course material to meet requirements for Mental llIness
training for Law Enforcement Officers (One- 4-day Workshop)

Salary for 1 Research & Training Specialist x 40 hours x $18.59/hour for workshop
preparation

Salary for 1 Research & Training Specialist x 120 (3 weeks ) x $18.59/hour to facilitate job
analysis workshops, post workshop development, drafting of course

Travel, hotel, and per diem for 7 Subject Matter Experts at approximately $1,073 per SME
X 7 x 1 workshop

$744

$2,231

$7,511

Task 5- Editing and Final Course Review

Salary for 1 Research & Training Specialist x 40 hours (1 week) x $18.59/hour to edit the
course and finalize the course

$744

Total

$11,602

6 Supra, n. 4.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill creates the section 943.17161 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Powell

30-01433-18 20181440
A bill to be entitled

An act relating to mental illness training for law
enforcement officers; creating s. 943.17161, F.S.;
requiring the Department of Law Enforcement to
establish a continued employment training component
relating to mental illness; defining the term “mental
illness”; specifying instruction to be included in the
training component; providing that completion of the
training may count toward continued employment or
appointment instruction requirements; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 943.17161, Florida Statutes, is created

to read:

943.17161 Continued employment training relating to mental

illness.—The department shall establish a continued employment

training component relating to mental illness as defined in s.

394.455. The training component shall include, but need not be

limited to, instruction on the recognition of the symptoms and

characteristics of an individual with a mental illness and

appropriate responses to an individual exhibiting such symptoms

and characteristics. Completion of the training component may

count toward the 40 hours of instruction for continued

employment or appointment as a law enforcement officer required
under s. 943.135.
Section 2. This act shall take effect October 1, 2018.
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The Florida Senate

Committee Agenda Request

To: Randolph Bracy, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 18, 2018

I respectfully request that Senate Bill #1440, relating to Mental Illness Training for Law
Enforcement Officer, be placed on the:

L] committee agenda at your earliest possible convenience.

X next committee agenda.

Senator Bobby Powell
Florida Senate, District 30

File signed original with committee office $-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Criminal Justice

BILL:

SB 1490

INTRODUCER:  Senator Bracy

SUBJECT: Determining Bail
DATE: January 26, 2018 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Cox Jones CJ Pre-meeting
2. JU
3. RC
Summary:

SB 1490 amends a variety of provisions related to bond and pretrial release. The purpose of and
legislative findings applicable to bail and pretrial detention are amended to focus on defendants
charged with violent crimes, rather than defendants charged with any crime. The bill creates a
presumption that a defendant charged with a nonviolent misdemeanor will be released on
nonmonetary conditions. A nonviolent misdemeanor is defined in the bill to exclude assault as
defined in s. 784.011, F.S.

The bill deletes two circumstances from s. 907.041(4)(c), F.S., that the court can find when
determining whether a defendant charged with driving under the influence manslaughter poses a
threat of harm to the community and must therefore be detained pretrial.

The bill amends s. 903.0471, F.S., limiting the court’s authority to revoke a defendant’s bond or
pretrial release conditions to circumstances where the court finds probable cause that he or she
committed a new violent or dangerous crime while on pretrial release, rather than the probable
cause that he or she committed any new offense.

The bill is effective July 1, 2018.

Present Situation:

Upon being arrested for a crime in Florida, a person is taken to the county jail for processing.*
An arrestee must be brought before a judge for a first appearance hearing within 24 hours of

1 Sees. 907.04, F.S.
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arrest.2 The Florida Constitution provides that every person charged with a crime is entitled to
pretrial release with reasonable conditions.®

Types of Pretrial Release

There are three types of pretrial release for a person who is awaiting trial: the posting of a bail or
surety bond, pretrial release conditions, or the release on his or her own recognizance.*

Bail and Surety Bond

The purpose of a bail determination in criminal proceedings is to ensure the appearance of a
defendant, regardless of the severity of his or her crime, at subsequent proceedings and to protect
the community against unreasonable danger from the defendant.® Bail is a common monetary
condition of pretrial release, governed by ch. 903, F.S. ¢ For the defendant to be released from
jail, a court may require bail by a defendant to provide security, such as cash or a bond to ensure
that he or she will return for trial and any other required court appearances.’

As an alternative to posting the entire bail amount, a defendant may provide a criminal surety
bail bond® executed by a bail bond agent. Generally, the defendant or another person on the
defendant’s behalf pays the bail bond agent a nonrefundable fee equal to 10 percent of the bond
amount set by the court. If the defendant does not appear in court, the bail bond agent is
responsible for paying the entire amount of the bond.®

Pretrial Release Conditions

A judge can release a defendant with any combination of the following pretrial release

conditions:

e Release on the defendant’s own recognizance;

e Execute an unsecured appearance bond in an amount specified by the judge;

e Comply with any court-imposed restrictions on travel, association, or place of abode during
the period of release;

e Be placed in the custody of a designated person or organization agreeing to supervise the
defendant;

e Have a designate execute a bail bond with sufficient solvent sureties, or the deposit of cash in
lieu thereof; or

2 Rules 3.130(a) and 3.132(a), Fla. R. Crim. Pro. Rule 3.130 further provides that at the first hearing the court must advise the
defendant about the criminal charge; appoint counsel, if the defendant is indigent, or allow the defendant to have his or her
hired counsel present; and determine terms of pretrial release.

3 Article I, s. 14, FLA ConsT. This right does not apply to persons charged with a capital offense or an offense punishable by
life imprisonment and the proof of guilt is evident or the presumption is great. Id.

4 See art. I, s. 14. Fla. Const.; See also ss. 903.046 and 907.041. F.S.

> Section 903.046(1), F.S.

6 “Bail,” Black’s Law Dictionary (3rd Pocket Edition). The purpose of a bail bond is to guarantee the defendant’s presence in
court to face criminal charges.

" Universal Bail Bonds v. State, 929 So.2d 697, 699 (Fla. 3d DCA 2006).

8 Sections 903.011 and 903.105, F.S.

® Office of Program Policy Analysis & Gov’t Accountability, County Pretrial Release Programs: Calendar Year 2016,
Report No. 17-12, at 2. (Dec. 2017) available at http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1712rpt.pdf (last
visited January 24, 2018).
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e Comply with any other condition deemed reasonably necessary to assure appearance as
required, including a condition requiring that the person return to custody after specified
hours.°

A judge also can release a defendant to a pretrial release program. Generally, judges allow a
defendant to be released to a pretrial release program without posting a bond, however a judge
can require a defendant to post a bond and participate in the program.!! Specifically, s. 907.041,
F.S., provides a presumption in favor of release on nonmonetary conditions for any person who
is granted pretrial release unless such person is charged with a dangerous crime.*? These
programs supervise defendants with various methods, from phone contact, to electronic
monitoring.'3

Release on Recognizance

A defendant released on his or her own recognizance is released without a monetary requirement
and without any conditions of release or supervision of any type.!*

A Court’s Determination of Pretrial Release

The judge must consider all available relevant factors during the first appearance hearing to

determine what form of release is necessary to assure the defendant’s appearance and the

community’s safety, including, but not limited to:

e The nature and circumstances of the offense charged.

e The weight of the evidence against the defendant.

e The defendant’s family ties, length of residence in the community, employment history,
financial resources, and mental condition.

e The defendant’s past and present conduct, including any record of convictions, previous
flight to avoid prosecution, or failure to appear at court proceedings.

e The nature and probability of danger which the defendant’s release poses to the community.

e The source of funds used to post bail or procure an appearance bond, particularly whether the
proffered funds, real property, property, or any proposed collateral or bond premium may be

10 Rule 3.131(b)(1), Fla. R. Crim. Pro.

11d. If a monetary bail is required, the judge must determine a separate amount for each charge or offense. Rule 3.131(b)(2),
Fla. R. Crim. Pro.

12 Section 907.041, F.S., defines a dangerous crime to mean any of the following: Arson; Aggravated assault; Aggravated
battery; Illegal use of explosives; Child abuse or aggravated child abuse; Abuse of an elderly person or disabled adult, or
aggravated abuse of an elderly person or disabled adult; Aircraft piracy; Kidnapping; Homicide; Manslaughter; Sexual
battery; Robbery; Carjacking; Lewd, lascivious, or indecent assault or act upon or in presence of a child under the age of 16
years; Sexual activity with a child, who is 12 years of age or older but less than 18 years of age, by or at solicitation of person
in familial or custodial authority; Burglary of a dwelling; Stalking and aggravated stalking; Act of domestic violence as
defined in s. 741.28, F.S.; Home invasion robbery; Act of terrorism as defined in s. 775.30, F.S.; Manufacturing any
substances in violation of ch. 893, F.S.; Attempting or conspiring to commit any such crime; and Human trafficking.
BSupran. 9.

14 Release on recognizance is defined to mean the pretrial release of an arrested person who promises, usually in writing, but
without supplying a surety of posting bond, to appear for trial at a later date. BLACK’S LAW DICTIONARY 606 (3d Pocket
ed. 2006).
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linked to or derived from the crime alleged to have been committed or from any other
criminal or illicit activities.™

e Whether the defendant is already on release pending resolution of another criminal
proceeding or on probation, parole, or other release pending completion of a sentence.

e The street value of any drug or controlled substance connected to or involved in the criminal
charge.

e The nature and probability of intimidation and danger to victims.

e Whether there is probable cause to believe that the defendant committed a new crime while
on pretrial release.

e Any other facts that the court considers relevant.*®

Section 903.047, F.S., provides additional conditions that a defendant must comply with upon

release from custody pending trial, including:

e Refrain from criminal activity of any kind;

e Refrain from contact of any type with the victim, except through pretrial discovery pursuant
to the Florida Rules of Criminal Procedure, if applicable;!’” and

e Comply with all conditions of pretrial release.

Standard Bond Schedule

Florida does not have a statewide bond schedule, but each circuit has developed a standard bond
schedule. Courts create uniform bail bond schedules to ensure that alleged offenders are provided
equal treatment when charged with similar crimes and generally apply to all felonies,
misdemeanors and county or municipal ordinance violations as the presumptive bond to be set
unless ordered differently by a judge.'® Even though a county may have an established standard

15 Section 903.046(2)(f), F.S., places the burden on the defendant to establish that the funds, real property, property, or any
proposed collateral or bond premium is not involved in or derived from criminal or other illicit activity.

16 Section 903.046(2), F.S. See also Rule 3.131(b)(3), Fla. R. Crim. Pro.

17 Section 903.047(1)(b), F.S., provides that in a case where the court imposes a no contact order, the defendant must be
informed in writing of the order of no contact, including the specified prohibited acts, before the defendant is released from
custody on pretrial release. No contact includes: a) communicating orally or in any written form in a variety of modes,
including either directly or indirectly through a third person, with the victim or any other person named in the order.
However, if the defendant and victim have children in common, the court may designate an appropriate third person to
contact the victim for the sole purpose of facilitating the defendant’s contact with the children; b) having physical or violent
contact with the victim or other named person or his or her property; ¢) being within 500 feet of the victim’s or other named
person’s residence, even if the defendant and the victim or other named person share the residence; and d) being within 500
feet of the victim’s or other named person’s vehicle, place of employment, or a specified place frequented regularly by such
person. Section 903.047(2), F.S., also provides that a no contact order may be modified by the court upon motion of the
defendant.

18 Some common ways to address the bond schedules are to either have a standard based on the degree of the offense (for
example a $5,000 bond for all second degree felonies, as seen in the Tenth Judicial Circuit) or a specific amount agreed upon
for a specific offense, as seen in the Sixth Judicial Circuit. See Tenth Judicial Circuit, In and For Hardee, Highlands, and Polk
Counties, Administrative Order IN RE: Uniform Bond Schedule, available at http://jud10.flcourts.org/sites/all/files/docs/2-
49.8.pdf; Wakulla Sheriff’s Office, Corrections, Bond Schedule, available at http://www.wcso.org/bond-schedule/; Sixth
Judicial Circuit, In and For Pasco and Pinellas Counties, Administrative Order NO. 2009-021 PA-CIR, RE: Uniform Bond
Schedule — Pasco County, available at
http://www.jud6.org/Legal Community/L egalPractice/ AOSAndRules/a0s/a0s2009/2009-021.htm (last visited all sites
January 22, 2018).
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bond schedule, a judge has the discretion to impose a bond that is above or below such schedule
if he or she deems it is necessary based upon the circumstances of the case.*®

Pretrial Detention

If the court believes that there are no conditions of release that can reasonably protect the
community from risk of physical harm to persons, assure the presence of the accused at trial, or
assure the integrity of the judicial process, the accused may be detained.?°

Section 907.041(4)(c), F.S., provides that a defendant may be detained pretrial if the court finds
with substantial probability, based on a defendant’s history, any of the following circumstances
exist, including, in part:

e The defendant, with the intent to obstruct the judicial process, has threatened, intimidated, or
injured any victim, potential witness, juror, or judicial officer, or has attempted or conspired
to do so, and that no condition of release will reasonably prevent the obstruction of the
judicial process;

e The defendant is charged with DUI manslaughter, as defined by s. 316.193, F.S., and that
there is a substantial probability that the defendant committed the crime and that the
defendant poses a threat of harm to the community, which can be supported by a finding that
the defendant poses a threat of harm to the community based upon the presence of any of the
following:

o The defendant has previously been convicted of any crime under s. 316.193, F.S., or of
any crime in any other state or territory of the United States that is substantially similar to
any crime under s. 316.193, F.S,;

o The defendant was driving with a suspended driver license when the charged crime was
committed; or

o The defendant has previously been found guilty of, or has had adjudication of guilt
withheld for, driving while the defendant’s driver license was suspended or revoked in
violation of s. 322.34, F.S.; or

e The defendant was on probation, parole, or other release pending completion of sentence or
on pretrial release for a dangerous crime at the time the current offense was committed.?

An arresting agency is required to notify the state attorney when a person is arrested for a crime
for which pretrial detention could be ordered. The notification to the state attorney from the
arresting agency must provide specified information related to the offense, evidence, and the
defendant’s criminal history and ties to the community.?? The arresting agency is authorized to
detain such a defendant for up to 24 hours before the state attorney files a motion seeking pretrial

19 Mehaffie v. Rutherford, 143 So0.3d 432 at 434 (Fla. 1st DCA 2014). Section 903.286, F.S., authorizes the clerk of the court
is to withhold from the return of a cash bond posted on behalf of a criminal defendant sufficient funds to pay any unpaid
costs of prosecution, costs of representation, court fees, court costs, and criminal penalties. If sufficient funds are not
available to pay all unpaid costs associated with the criminal case, the clerk of the court must immediately obtain payment
from the defendant or enroll the defendant in a payment plan. This section does not apply to the portion that is paid by a
licensed bail bond agent.

2 Rule 3.131(a), Fla. R. Crim. Pro.

2L Section 907.041(4)(g), F.S., provides that the state attorney has the burden of showing the need for pretrial detention.

22 Section 907.041(4)(d), F.S.
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detention.?® The pretrial detention hearing must be held within five days of the filing by the state
attorney of a complaint to seek pretrial detention and the defendant may be detained pending the
hearing. The defendant may request a continuance, but the continuance may not be more than
five days unless there are extenuating circumstances. The state attorney is entitled to one
continuance for good cause.?

For the hearing to determine whether the defendant will be detained pretrial, the defendant is
entitled to be represented by counsel, to present witnesses and evidence, and to cross-examine
witnesses. The court may admit relevant evidence without complying with the rules of evidence,
but evidence secured in violation of the Constitution is not be admissible. Any testimony
provided by the defendant cannot be admitted to prove guilt at any other judicial proceeding, but
such testimony may be admitted in an action for perjury, based upon the defendant’s statements
made at the pretrial detention hearing, or for impeachment.?

The pretrial detention order of the court must be based solely upon evidence produced at the
hearing and be justified by findings of fact and conclusions of law. The order must be made in
writing or orally on the record within 24 hours of the pretrial detention hearing.?®

Violation of Pretrial Release Conditions

A defendant that does not comply with the terms of the pretrial release can have his or her bond
forfeited if certain factors are proven.?” Section 903.0471, F.S., authorizes the court to, on its
own motion, revoke pretrial release and order pretrial detention if the court finds probable cause
to believe that the defendant committed a new crime while on pretrial release.?®

Il. Effect of Proposed Changes:
Bail

The bill amends the purpose of bail provided for in s. 903.046, F.S., to apply to violent criminal
defendants, rather than all criminal defendants. Thus, the purpose of bail is limited to ensuring
the appearance in court of a violent criminal defendant and protecting the community against
danger from the violent criminal defendant.

23 Section 907.041(4)(e), F.S.

24 Section 907.041(4)(f), F.S.

%5 Section 907.041(4)(h), F.S.

26 Section 907.041(4)(i), F.S.

27 See s. 903.26, F.S. Rule 3.131(c)(1), Fla. R. Crim. Pro., further provides that a defendant who willfully fails to appear and
breaches a bond is not eligible for recognizance bond. Rule 3.131(c)(2), Fla. R. Crim. Pro., provides that if the defendant fails
to appear and is arrested, he or she is not eligible for a recognizance bond or any form of bond that does not require a
monetary undertaking or commitment equal to or greater than $2,000 or twice the value of the monetary commitment or
undertaking of the original bond, whichever is greater. Also, s. 903.046(2)(d), F.S., provides that any defendant that has
failed to appear on the day of any required court proceeding in the case at issue, but who had later voluntarily appeared or
surrendered, is not eligible for a recognizance bond; and any defendant who failed to appear on the day of any required court
proceeding in the case at issue and who was later arrested is not eligible for a recognizance bond or for any form of bond
which does not require a monetary undertaking or commitment equal to or greater than $2,000 or twice the value of the
monetary commitment or undertaking of the original bond, whichever is greater. But, the court has discretion in determining
conditions of release if the defendant proves circumstances beyond his or her control for the failure to appear.

28 This discretion is provided regardless of the conditions for granting pretrial release provided for in s. 907.041, F.S.
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The bill adds language in s. 903.046, F.S., providing that there is a presumption that an
individual arrested for a nonviolent misdemeanor must be released on nonmonetary conditions
pending trial. For this section of the bill, a nonviolent misdemeanor is defined to exclude assault
as defined in s. 784.011, F.S.

Pretrial Release Conditions

Currently, s. 907.041, F.S., provides a presumption in favor of release on nonmonetary
conditions for persons who are granted pretrial release unless the person is charged with a
dangerous crime. The bill provides that it is the intent of the Legislature that persons arrested for
a nonviolent misdemeanor who do not pose a threat to the safety of the community must be
released on nonmonetary conditions while awaiting trial. Thus, s. 907.041, F.S., no longer
contains a presumption of release on nonmonetary conditions for any person granted pretrial
release.

The bill does not define a nonviolent misdemeanor offense in s. 907.041, F.S.

Pretrial Detention

The bill amends s. 907.041(4)(c), F.S., deleting several of the above-described circumstances

that the court can find when making a pretrial detention determination. Specifically, a court can

consider certain conditions for a defendant who is charged with driving under the influence

manslaughter when determining if he or she poses a threat of harm to the community. The bill

removes the following conditions, including that the defendant:

e Was driving with a suspended driver license when the charged crime was committed; and

e Has previously been found guilty of, or has had adjudication of guilt withheld for, driving
while the defendant’s driver license was suspended or revoked in violation of s. 322.34, F.S.

Violation of Pretrial Release Conditions

The bill amends s. 903.0471, F.S., limiting the court’s authority to revoke a defendant’s bond or
pretrial release conditions to only if the court finds probable cause that he or she committed a
new violent or dangerous crime while on pretrial release, rather than the probable cause that he
or she committed any new offense.

Legislative Findings Supporting Pretrial Release

The legislative intent language found in s. 907.041, F.S., is amended to provide that a defendant
who commits a nonviolent misdemeanor offense and who does not pose a risk of threat to the
community must be released until adjudication is determined.

The bill also amends the legislative intent language providing that the primary consideration for
detaining a defendant is whether the individual presents risk of physical harm to persons.

The bill amends s. 790.065, F.S., correcting cross-reference changes made by the act.
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VI.

VII.

The bill is effective July 1, 2018.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The bill creates a presumption that a person charged with nonviolent misdemeanors is to
be released on nonmonetary conditions while awaiting trial. To the extent that this results
in more defendants being released that are currently unable to be released from custody
pretrial, the bill may result in a positive jail bed impact (i.e. a reduction in the number of
jail bed used) and a positive fiscal impact on sheriff’s offices who do not have to pay the
per diem for such defendants.

Additionally, the bill removes two conditions related to driving offenses that the court
can use to make a finding of danger to the community for pretrial detention. To the extent
this results in fewer defendants being detained pretrial, the bill will likely result in a
positive jail bed impact (i.e. a reduction in the number of jail bed used) and a positive
fiscal impact on sheriff’s offices who do not have to pay the per diem for such
defendants.

Technical Deficiencies:

None.

Related Issues:

None.
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VIII. Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 903.046, 903.0471,
907.041, and 790.065.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The Committee on Criminal Justice (Bracy) recommended the

following:
Senate Amendment (with title amendment)

Delete everything after the enacting clause
and insert:

Section 1. Present subsection (2) of section 903.046 is
redesignated as subsection (3), and a new subsection (2) is
added to that section, to read:

903.046 Purpose of, presumption in, and criteria for bail

determination.—

(2) There is a presumption that an individual arrested for
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committing a nonviolent misdemeanor crime shall be released on

nonmonetary conditions while he or she awaits trial. As used in

this section, the term "nonviolent misdemeanor" means any

misdemeanor offense other than battery, assault, or stalking.

Section 2. Section 903.0471, Florida Statutes, is amended
to read:

903.0471 Violation of condition of pretrial release.—

oot
Py
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9040643+ A court may, on its own motion,
revoke pretrial release and order pretrial detention if the
court finds probable cause to believe that the defendant

committed a new dangerous crime, as defined in s. 907.041, while

on pretrial release.

Section 3. Paragraph (a) of subsection (3), paragraphs (b)
and (c) of subsection (4) of section 907.041, Florida Statutes,
is amended to read:

907.041 Pretrial detention and release.—

(3) RELEASE ON NONMONETARY CONDITIONS.-—

(a)l. It is the intent of the Legislature to create a
presumption in favor of release on nonmonetary conditions for
any person who 1s granted pretrial release unless such person is
charged with a dangerous crime as defined in subsection (4).
Such person shall be released on monetary conditions if it 1is
determined that such monetary conditions are necessary to assure
the presence of the person at trial or at other proceedings, to
protect the community from risk of physical harm to persons, to
assure the presence of the accused at trial, or to assure the
integrity of the judicial process.

2. It is the intent of the Legislature that a person

arrested for a nonviolent misdemeanor who is determined to not
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pose a threat to the safety of the community shall be released

on nonmonetary conditions until adjudication has been

determined. For purposes of this section, a "nonviolent

misdemeanor" means any misdemeanor offense other than battery,

assault, or stalking.

(4) PRETRIAL DETENTION.—

(b) A Ne person charged with a dangerous crime may not

shatt be granted nonmonetary pretrial release at a first

appearance hearing; however, the court may release shall—retain

the—diseretion—+to—release an accused person on electronic
monitoring or on recognizance bond if the findings on the record
of facts and circumstances warrant such a release.

(c) The court may order pretrial detention if it finds a
substantial probability, based on a defendant’s past and present
patterns of behavior, the criteria in s. 903.046, and any other
relevant facts, that any of the following circumstances exist:

1. The defendant has previously violated conditions of
release and that no further conditions of release are reasonably
likely to assure the defendant’s appearance at subsequent
proceedings;

2. The defendant, with the intent to obstruct the judicial
process, has threatened, intimidated, or injured any victim,
potential witness, juror, or Jjudicial officer, or has attempted
or conspired to do so, and that no condition of release will
reasonably prevent the obstruction of the judicial process;

3. The defendant is charged with trafficking in controlled
substances as defined by s. 893.135, that there is a substantial
probability that the defendant has committed the offense, and

that no conditions of release will reasonably assure the
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defendant’s appearance at subsequent criminal proceedings;

4. The defendant is charged with DUI manslaughter, as
defined by s. 316.193, and that there is a substantial
probability that the defendant committed the crime and that the

defendant poses a threat of harm to the community; a condition

eeonditions that would support a finding by the court pursuant to
this subparagraph that the defendant poses a threat of harm to
the community is if dnreluvde—butare nottimited to;—any of the
feoltowings

&= the defendant has previously been convicted of any crime

under s. 316.193, or of any crime in any other state or
territory of the United States that is substantially similar to

any crime under s. 316.193.+
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5. The defendant poses the threat of harm to the community.
The court may so conclude, if it finds that the defendant is

presently charged with a dangerous crime as defined in paragraph

(b), that there is a substantial probability that the defendant
committed such crime, that the factual circumstances of the
crime indicate a disregard for the safety of the community, and
that there are no conditions of release reasonably sufficient to
protect the community from the risk of physical harm to persons;
6. The defendant was on probation, parole, or other release

pending completion of sentence or on pretrial release for a
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dangerous crime at the time the current offense was committed;

7. The defendant has violated one or more conditions of
pretrial release or bond for the offense currently before the
court and the violation, in the discretion of the court,
supports a finding that no conditions of release can reasonably
protect the community from risk of physical harm to persons or
assure the presence of the accused at trial; or

8.a. The defendant has ever been sentenced pursuant to s.
775.082(9) or s. 775.084 as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal, or the state attorney
files a notice seeking that the defendant be sentenced pursuant
to s. 775.082(9) or s. 775.084, as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal;

b. There is a substantial probability that the defendant
committed the offense; and

c. There are no conditions of release that can reasonably
protect the community from risk of physical harm or ensure the
presence of the accused at trial.

Section 4. Section 907.042, Florida Statutes, is created to
read:

907.042 Supervised bond program.-

(1) LEGISLATIVE FINDINGS.—The Legislature finds that there

is a need to use evidence-based methods to identify defendants

that can successfully comply with specified pretrial release

conditions. The Legislature finds that the use of actuarial

instruments that evaluate criminogenic based needs and classify

defendants according to levels of risk provides a more
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consistent and accurate assessment of a defendant’s risk of

noncompliance while on pretrial release pending trial. The

Legislature also finds that both the community and a defendant

are better served when a defendant, who poses a low risk to

society, is provided the opportunity to fulfill employment and

familial responsibilities in the community under a structured

pretrial release plan that ensures the best chance of remaining

compliant with all pretrial conditions rather than remaining in

custody. The Legislature finds that there is a need to establish

a supervised bond program in each county for the purpose of

providing pretrial release to certain defendants who may not

otherwise be eligible for pretrial release on unsupervised

nonmonetary conditions and who do not have the ability to

satisfy the bond imposed by the court. The Legislature finds

that the creation of such a program will reduce the likelihood

of persons remaining unnecessarily in custody pending trial.

(2) CREATION.—A supervised bond program shall be

established in each county by March 1, 2019, with the terms of

each program to be developed with concurrence of the chief judge

of the circuit, the chief county correctional officer, the state

attorney, and the public defender.
(3) EXCEPTION.—

(a) Counties or municipalities which have already adopted a

supervised bond program that meets the requirements contained in

this section, or have chosen to opt out of this section in the

manner provided herein, are exempt from the requirement to

establish such a program.

(b) The governing body of a fiscally constrained county as

defined in this section may elect to opt out of the requirements
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of this section, by a 60 percent vote of the voting members of

the governing board, notwithstanding a contrary decision of the

governing body of a county. Any local government that has

properly opted out of this section but subsequently chooses to

establish a supervised bond program may do so only pursuant to

the requirements of this section and may not deviate from such

requirements.

(c) For purposes of this section, the term "fiscally

constrained county" means a county within a rural area of

opportunity as designated by the Governor pursuant to s.

288.0656 or each county for which the value of a mill will raise

no more than $5 million in revenue, based on the certified

school taxable value certified pursuant to s. 1011.62(4) (a)l.a.,

from the previous July 1.

(4) PROGRAM REQUIREMENTS.—A supervised bond program, at a

minimum, shall:

(a) Require the county's chief correctional officer to

administer the supervised bond program.

(b) Require the county's chief correctional officer, or his

or her designate, to administer the risk assessment instrument

to a potential defendant.

(c) Utilize a risk assessment instrument to determine

eligible defendants and determine an appropriate level of

supervision for each defendant upon release.

(d) Provide for the reduction of the court-ordered bond, up

to i1ts entirety, upon the court's verification that a risk

assessment instrument has been administered and, as a result of

such assessment, the chief county correctional officer is

prepared to accept the defendant into the supervised bond
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186 (e) Provide that the findings of the risk assessment

185 |program.

187 instrument will be used to create an individualized supervision

188 |plan for each defendant that is tailored to the defendant's risk

189 level and needs.

190 (f) Require, as part of the individualized supervision

191 plan, any defendant released in the supervised bond program to

192 |be placed on active electronic monitoring or active continuous

193 |alcohol monitoring, or both, dependent upon the level of risk

194 |indicated by the risk assessment instrument.

195 (g) Require weekly communication between the office of the

196 chief county correctional officer and the defendant as part of

197 the individualized supervision plan, which can be satisfied via

198 telephone or in person contact, dependent upon the level of risk

199 |indicated by the risk assessment instrument.

200 (h) Establish procedures for addressing defendants who do

201 |not comply with the terms of the individualized supervision plan

202 imposed through the supervised bond program.
203 (5) RISK ASSESSMENT INSTRUMENT.—

204 (a) The risk assessment instrument must consider, but need

205 not be limited to, the following criteria:

206 1. The nature and circumstances of the offense the

207 defendant is alleged to have committed.

208 2. The nature and extent of the defendant’s prior criminal

209 |history, if any.

210 3. Any prior history of the defendant failing to appear in

211 court.
212 4. The defendant’s employment history, employability

213 skills, and employment interests.
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5. The defendant’s educational, vocational, and technical

training.

6. The defendant’s background, including his or her family,

home, and community environment.

7. The defendant’s physical and mental health history,

including any substance use.

8. An evaluation of the defendant’s criminal thinking,

criminal associates, and social awareness.

(b) A county must use an independently validated risk

assessment instrument that contains the criteria enumerated in

paragraph (a).

(6) REPORTING.—Each county shall provide an annual report

to the Governor, the President of the Senate, and the Speaker of

the House of Representatives by October 1 of each year which

details the results of the administration of the risk assessment

instrument, programming used for defendants who received the

assessment and were accepted into the supervised bond program,

the success rate of such program, and savings realized by each

county as a result of such defendants being released from

custody pending trial. The first report shall be submitted no
later than October 1, 2020.

================= T ] TLE AMENDME N T ================
And the title is amended as follows:
Delete everything before the enacting clause
and insert:
A bill to be entitled
An act relating to pretrial release; amending s.

903.046, F.S.; creating a presumption that individuals
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243 arrested for allegedly committing nonviolent

244 misdemeanors be released on nonmonetary conditions;
245 defining the term “nonviolent misdemeanor”; amending
246 s. 903.0471, F.S.; authorizing a court to revoke

247 pretrial release and order pretrial detention if the
248 court finds probable cause to believe that the

249 defendant committed a new dangerous crime while on

250 pretrial release; amending s. 907.041, F.S.; providing
251 that it is the intent of the Legislature that

252 individuals arrested for allegedly committing

253 nonviolent misdemeanors be released on nonmonetary

254 conditions; defining the term “nonviolent

255 misdemeanor”; making technical changes; deleting

256 conditions that the court may use to determine that a
257 defendant charged with DUI manslaughter poses a threat
258 to the community; creating s. 907.042, F.S.; providing
259 legislative findings; creating a supervised bond

260 release program in each county; establishing the

261 program with the concurrence of the chief judge, chief
262 county correctional officer, state attorney, and

263 public defender; providing exceptions for county

264 establishing a program; authorizing a fiscally

265 constrained county to the opt out of establishing a
266 program; defining "fiscally constrained county";

267 providing specified program components; providing

268 guidelines for the risk assessment instrument;

269 requiring each county to submit a report annually by a
270 certain date to the Governor, President of the Senate,
271 and Speaker of the House of Representatives; providing
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272 reporting requirements; providing an effective date.
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LEGISLATIVE ACTION
Senate . House
Comm: FAV
01/29/2018

The Committee on Criminal Justice (Bracy) recommended the

following:
Senate Amendment to Amendment (648186)

Delete lines 90 - 142
and insert:
presently charged with a dangerous crime, that there is a
substantial probability that the defendant committed such crime,
that the factual circumstances of the crime indicate a disregard
for the safety of the community, and that there are no
conditions of release reasonably sufficient to protect the

community from the risk of physical harm to persons;
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6. The defendant was on probation, parole, or other release
pending completion of sentence or on pretrial release for a
dangerous crime at the time the current offense was committed;

7. The defendant has violated one or more conditions of
pretrial release or bond for the offense currently before the
court and the violation, in the discretion of the court,
supports a finding that no conditions of release can reasonably
protect the community from risk of physical harm to persons or
assure the presence of the accused at trial; or

8.a. The defendant has ever been sentenced pursuant to s.
775.082(9) or s. 775.084 as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal, or the state attorney
files a notice seeking that the defendant be sentenced pursuant
to s. 775.082(9) or s. 775.084, as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal;

b. There is a substantial probability that the defendant
committed the offense; and

c. There are no conditions of release that can reasonably
protect the community from risk of physical harm or ensure the
presence of the accused at trial.

Section 4. Section 907.042, Florida Statutes, is created to
read:

907.042 Supervised bond program.-

(1) LEGISLATIVE FINDINGS.—The Legislature finds that there

is a need to use evidence-based methods to identify defendants

that can successfully comply with specified pretrial release

conditions. The Legislature finds that the use of actuarial
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instruments that evaluate criminogenic based needs and classify

defendants according to levels of risk provides a more

consistent and accurate assessment of a defendant’s risk of

noncompliance while on pretrial release pending trial. The

Legislature also finds that both the community and a defendant

are better served when a defendant, who poses a low risk to

society, is provided the opportunity to fulfill employment and

familial responsibilities in the community under a structured

pretrial release plan that ensures the best chance of remaining

compliant with all pretrial conditions rather than remaining in

custody. The Legislature finds that there is a need to establish

a supervised bond program in each county for the purpose of

providing pretrial release to certain defendants who may not

otherwise be eligible for pretrial release on unsupervised

nonmonetary conditions and who do not have the ability to

satisfy the bond imposed by the court. The Legislature finds

that the creation of such a program will reduce the likelihood

of defendants remaining unnecessarily in custody pending trial.
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A bill to be entitled

An act relating to determining bail; amending s.

903.046, F.S.; revising the purpose of a bail

determination; creating a presumption that individuals

arrested for allegedly committing nonviolent

misdemeanors be released on nonmonetary conditions or

nonmonetary restrictions; defining the term

“nonviolent misdemeanor”; restricting the

determinations a court must consider for bail or other

conditions for persons committing crimes other than

nonviolent misdemeanor offenses; amending s. 903.0471,

F.S.; authorizing a court to revoke pretrial release

and order pretrial detention if the court finds

probable cause to believe that the defendant committed

a new violent crime or a new dangerous crime while on

pretrial release; amending s.

907.041, F.S.; revising

legislative intent; making technical changes; amending

s. 790.065, F.S.; conforming a cross-reference;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 903.046, Florida Statutes, is amended to

read:

903.046 Purpose of, presumption in, and criteria for bail

determination.—

(1) The purpose of a bail determination in criminal

proceedings is to ensure the appearance of a violent £he

criminal defendant at subsequent proceedings and to protect the
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community against wareasemablte danger from the violent criminal
defendant.

(2) There is a presumption that an individual arrested for

allegedly committing a nonviolent misdemeanor crime will be

released on nonmonetary conditions or nonmonetary restrictions

while he or she awaits trial. As used in this subsection, the

term “nonviolent misdemeanor” excludes assault as defined in s.
784.011.

(3)42)» For an individual who is alleged to have committed a

crime not included in subsection (2), when determining whether

to release a defendant on bail or other conditions, and what
that bail or those conditions may be, the court shall consider:

(a) The nature and circumstances of the offense charged.

(b) The weight of the evidence against the defendant.

(c) The defendant’s family ties, length of residence in the
community, employment history, financial resources, and mental
condition.

(d) The defendant’s past and present conduct, including any
record of convictions, previous flight to avoid prosecution, or
failure to appear at court proceedings. However, any defendant
who had failed to appear on the day of any required court
proceeding in the case at issue, but who had later voluntarily
appeared or surrendered, shall not be eligible for a
recognizance bond; and any defendant who failed to appear on the
day of any required court proceeding in the case at issue and
who was later arrested shall not be eligible for a recognizance
bond or for any form of bond which does not require a monetary
undertaking or commitment equal to or greater than $2,000 or

twice the value of the monetary commitment or undertaking of the
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original bond, whichever is greater. Notwithstanding anything in
this section, the court has discretion in determining conditions
of release if the defendant proves circumstances beyond his or
her control for the failure to appear. This section may not be
construed as imposing additional duties or obligations on a
governmental entity related to monetary bonds.

(e) The nature and probability of danger which the
defendant’s release poses to the community.

(f) The source of funds used to post bail or procure an
appearance bond, particularly whether the proffered funds, real
property, property, or any proposed collateral or bond premium
may be linked to or derived from the crime alleged to have been
committed or from any other criminal or illicit activities. The
burden of establishing the noninvolvement in or nonderivation
from criminal or other illicit activity of such proffered funds,
real property, property, or any proposed collateral or bond
premium falls upon the defendant or other person proffering them
to obtain the defendant’s release.

(g) Whether the defendant is already on release pending
resolution of another criminal proceeding or on probation,
parole, or other release pending completion of a sentence.

(h) The street value of any drug or controlled substance
connected to or involved in the criminal charge. It is the
finding and intent of the Legislature that crimes involving
drugs and other controlled substances are of serious social
concern, that the flight of defendants to avoid prosecution is
of similar serious social concern, and that frequently such
defendants are able to post monetary bail using the proceeds of

their unlawful enterprises to defeat the social utility of
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pretrial bail. Therefore, the courts should carefully consider
the utility and necessity of substantial bail in relation to the
street value of the drugs or controlled substances involved.

(i) The nature and probability of intimidation and danger
to victims.

(j) Whether there is probable cause to believe that the
defendant committed a new crime while on pretrial release.

(k) Any other facts that the court considers relevant.

(1) Whether the crime charged is a violation of chapter 874
or alleged to be subject to enhanced punishment under chapter
874 or reclassification under s. 843.22. If any such violation
is charged against a defendant or if the defendant is charged
with a crime that is alleged to be subject to such enhancement
or reclassification, he or she is not eligible for release on
bail or surety bond until the first appearance on the case in
order to ensure the full participation of the prosecutor and the
protection of the public.

(m) Whether the defendant, other than a defendant whose
only criminal charge is a misdemeanor offense under chapter 316,
is required to register as a sexual offender under s. 943.0435
or a sexual predator under s. 775.21; and, if so, he or she is
not eligible for release on bail or surety bond until the first
appearance on the case in order to ensure the full participation
of the prosecutor and the protection of the public.

Section 2. Section 903.0471, Florida Statutes, is amended
to read:

903.0471 Violation of condition of pretrial release.—

Netwithstanding—s—907043+ A court may, on its own motion,

revoke pretrial release and order pretrial detention if the
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117 court finds probable cause to believe that the defendant 146| they await trial fer—any persen—who—is—granted pretrial—release
118| committed a new violent crime or a new dangerous crime, as 147 SIIE veh—person—i harged—with adangeron rime—as—defined
119 defined in s. 907.041, while on pretrial release. 148 = tton—4). SuehPperson—shaltl be releasedon monetar
120 Section 3. Subsection (1), paragraph (a) of subsection (3), 149 aditions—+f it is determined that such monetar Acitions—ar
121 and paragraphs (a), (b), and (c) of subsection (4) of section 150 7 Fry—to—assure—the p¥r A f—the perseon—at—trialer at
122 907.041, Florida Statutes, are amended to read: 151 ther pr dings—te—proteet—th mmuntty—fromrisk—of
123 907.041 Pretrial detention and release.— 152| physiecalharmtopersons—to—assure—the presern f—the—acecused
124 (1) LEGISLATIVE INTENT.—It is the policy of this state that 153 at—trial;—er to—assure—the integrity of the Judicial pr
125| persons committing violent or serious criminal offenses, posing 154 (4) PRETRIAL DETENTION.—
126 a threat to the safety of the community or the integrity of the 155 (a) A person charged with a dangerous crime, as defined in
127 judicial process, or failing to appear at trial be detained upon 156| paragraph (b), may not be granted pretrial release at a first
128 arrest. However, persons committing nonviolent misdemeanor 157 appearance hearing; however, the court may release the accused
129 offenses and not posing a threat to the safety of the community 158| person on electronic monitoring or on recognizance bond if the
130| found—+temeet—speeified—eriteria shall be released under—ecertain 159| findings on the record of facts and circumstances warrant such a
131| eenditions until p= ings—ar retuded—and adjudication has 160| release.
132 been determined. The Legislature finds that this policy of 161 (b) As used in this subsection, “dangerous crime” means any
133| pretrial detention and release will assure the detention of 162| of the following:
134| those persons posing a threat to society while reducing the 163 1. Arson;
135 costs for incarceration by releasing+ until trial+ those persons 164 2. Aggravated assault;
136| not considered a danger to the community whe—meet—eertain 165 3. Aggravated battery;
137| eriteria. It is the intent of the Legislature that the primary 166 4. Illegal use of explosives;
138 consideration for detaining an individual is whether the 167 5. Child abuse or aggravated child abuse;
139| individual presents a be—the preoteetionof+th MG Ey—fFrom 168 6. Abuse of an elderly person or disabled adult, or
140| risk of physical harm to persons. 169| aggravated abuse of an elderly person or disabled adult;
141 (3) RELEASE ON NONMONETARY CONDITIONS.— 170 7. Aircraft piracy;
142 (a) It is the intent of the Legislature that individuals 171 8. Kidnapping;
143| arrested for nonviolent misdemeanors who do not pose a threat to 172 9. Homicide;
144 the safety of the community shall be released fe—ereate—a 173 10. Manslaughter;
145| presumption—in—faver—of—release on nonmonetary conditions while 174 11. Sexual battery;
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12. Robbery;

13. Carjacking;

14. Lewd, lascivious, or indecent assault or act upon or in
presence of a child under the age of 16 years;

15. Sexual activity with a child, who is 12 years of age or
older but less than 18 years of age, by or at solicitation of
person in familial or custodial authority;

16. Burglary of a dwelling;

17. Stalking and aggravated stalking;

18. Act of domestic violence as defined in s. 741.28;

19. Home invasion robbery;

20. Act of terrorism as defined in s. 775.30;

21. Manufacturing any substances in violation of chapter
893;

22. Attempting or conspiring to commit any such crime; and

23. Human trafficking.

Hor—Neo—person—echarged—with o dangeron Fir ot

; . ] £
B : how r—th wrt—shaltl retain the diseretion—+

AeTETRGT

1

. . . .
roRTre—MoRt G ¥ ¥ SR Zadt

bond_if the £indi ; L of £ L e

+ h h|
EETH veh—a—ferea

(c) The court may order pretrial detention if it finds a
substantial probability, based on a defendant’s past and present
patterns of behavior, the criteria in s. 903.046, and any other
relevant facts, that any of the following circumstances exist:

1. The defendant has previously violated conditions of
release and that no further conditions of release are reasonably

likely to assure the defendant’s appearance at subsequent
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proceedings;

2. The defendant, with the intent to obstruct the judicial
process, has threatened, intimidated, or injured any victim,
potential witness, juror, or judicial officer, or has attempted
or conspired to do so, and that no condition of release will
reasonably prevent the obstruction of the judicial process;

3. The defendant is charged with trafficking in controlled
substances as defined by s. 893.135, that there is a substantial
probability that the defendant has committed the offense, and
that no conditions of release will reasonably assure the
defendant’s appearance at subsequent criminal proceedings;

4. The defendant is charged with DUI manslaughter, as
defined by s. 316.193, and that there is a substantial
probability that the defendant committed the crime and that the
defendant poses a threat of harm to the community; a condition
eonditiens that would support a finding by the court pursuant to
this subparagraph that the defendant poses a threat of harm to
the community is if imelude;—but—arenotlimitedto;,—anyofthe
follewing:

a+ the defendant has previously been convicted of any crime
under s. 316.193, or of any crime in any other state or
territory of the United States that is substantially similar to

any crime under s. 316.193;
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5. The defendant poses the threat of harm to the community.
The court may so conclude, if it finds that the defendant is
presently charged with a dangerous crime as defined in paragraph

(b) , that there is a substantial probability that the defendant

committed such crime, that the factual circumstances of the
crime indicate a disregard for the safety of the community, and
that there are no conditions of release reasonably sufficient to
protect the community from the risk of physical harm to persons;

6. The defendant was on probation, parole, or other release
pending completion of sentence or on pretrial release for a
dangerous crime at the time the current offense was committed;

7. The defendant has violated one or more conditions of
pretrial release or bond for the offense currently before the
court and the violation, in the discretion of the court,
supports a finding that no conditions of release can reasonably
protect the community from risk of physical harm to persons or
assure the presence of the accused at trial; or

8.a. The defendant has ever been sentenced pursuant to s.
775.082(9) or s. 775.084 as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal, or the state attorney
files a notice seeking that the defendant be sentenced pursuant
to s. 775.082(9) or s. 775.084, as a prison releasee reoffender,
habitual violent felony offender, three-time violent felony
offender, or violent career criminal;

b. There is a substantial probability that the defendant
committed the offense; and

c. There are no conditions of release that can reasonably

protect the community from risk of physical harm or ensure the

Page 9 of 12

words underlined are additions.

262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
2717
278
279
280
281
282
283
284
285
286
287
288
289
290

Florida Senate - 2018 SB 1490

11-01367-18 20181490
presence of the accused at trial.

Section 4. Paragraph (c) of subsection (2) of section
790.065, Florida Statutes, is amended to read:

790.065 Sale and delivery of firearms.—

(2) Upon receipt of a request for a criminal history record
check, the Department of Law Enforcement shall, during the
licensee’s call or by return call, forthwith:

(c)1l. Review any records available to it to determine
whether the potential buyer or transferee has been indicted or
has had an information filed against her or him for an offense
that is a felony under either state or federal law, or, as
mandated by federal law, has had an injunction for protection
against domestic violence entered against the potential buyer or
transferee under s. 741.30, has had an injunction for protection
against repeat violence entered against the potential buyer or
transferee under s. 784.046, or has been arrested for a
dangerous crime as specified in s. 907.041 (4) (b) s=
9070414 r+a)r or for any of the following enumerated offenses:

a. Criminal anarchy under ss. 876.01 and 876.02.

b. Extortion under s. 836.05.

c. Explosives violations under s. 552.22(1) and (2).
d. Controlled substances violations under chapter 893.
e. Resisting an officer with violence under s. 843.01.
f. Weapons and firearms violations under this chapter.
g. Treason under s. 876.32.

h. Assisting self-murder under s. 782.08.

i. Sabotage under s. 876.38.

j. Stalking or aggravated stalking under s. 784.048.
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If the review indicates any such indictment, information, or
arrest, the department shall provide to the licensee a
conditional nonapproval number.

2. Within 24 working hours, the department shall determine
the disposition of the indictment, information, or arrest and
inform the licensee as to whether the potential buyer is
prohibited from receiving or possessing a firearm. For purposes
of this paragraph, “working hours” means the hours from 8 a.m.
to 5 p.m. Monday through Friday, excluding legal holidays.

3. The office of the clerk of court, at no charge to the
department, shall respond to any department request for data on
the disposition of the indictment, information, or arrest as
soon as possible, but in no event later than 8 working hours.

4. The department shall determine as quickly as possible
within the allotted time period whether the potential buyer is
prohibited from receiving or possessing a firearm.

5. If the potential buyer is not so prohibited, or if the
department cannot determine the disposition information within
the allotted time period, the department shall provide the
licensee with a conditional approval number.

6. If the buyer is so prohibited, the conditional
nonapproval number shall become a nonapproval number.

7. The department shall continue its attempts to obtain the
disposition information and may retain a record of all approval
numbers granted without sufficient disposition information. If
the department later obtains disposition information which
indicates:

a. That the potential buyer is not prohibited from owning a

firearm, it shall treat the record of the transaction in
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accordance with this section; or

b. That the potential buyer is prohibited from owning a
firearm, it shall immediately revoke the conditional approval
number and notify local law enforcement.

8. During the time that disposition of the indictment,
information, or arrest is pending and until the department is
notified by the potential buyer that there has been a final
disposition of the indictment, information, or arrest, the
conditional nonapproval number shall remain in effect.

Section 5. This act shall take effect July 1, 2018.
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT
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ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Storch Jones ClJ Fav/CS
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Please see Section IX. for Additional Information:

COMMITTEE SUBSTITUTE - Technical Changes

Summary:

CS/SB 1780 creates the “Arthur G. Dozier School and Okeechobee School Abuse Victim
Certification Act.”

The bill creates the act in recognition of the abuse that took place at the Arthur G. Dozier School
and the Florida School for Boys at Okeechobee.

The bill defines the term “victim of Florida reform school abuse” as it is used under the act. The
bill requires a person seeking to be certified as a victim of Florida reform school abuse to submit
an application to the Department of Juvenile Justice (DJJ) by October 1, 2018.

The bill requires the DJJ to notify the applicant of its determination within five business days
after processing and reviewing the application. If the DJJ determines that an application meets
the requirements of the act, the DJJ must certify the applicant as a victim of Florida reform
school abuse.

The bill requires the DJJ to process and review all applications that were submitted by October 1,
2018, and submit a list of all certified victims to the President of the Senate and the Speaker of
the House of Representatives by March 1, 2019.

This act is effective upon becoming law.
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Present Situation:
The Dozier School

From January 1, 1900, to June 30, 2011, the state operated the Florida State Reform School in
Marianna.® Over the years, the school has operated under several different names: Florida State
Reform School, Florida Industrial School for Boys, Florida School for Boys, and Arthur G.
Dozier School for Boys (hereinafter, Dozier School). The school originally housed children as
young as five years old, who had committed minor criminal offenses, such as incorrigibility and
truancy. Additionally, many children who were wards of the state and orphans were also
committed to the school, despite not having been charged with a crime.?

As early as 1901, reports surfaced of children being chained to walls in irons, brutal whippings,
and peonage (involuntary servitude).® In the first 13 years of operation, six state-led
investigations took place. Those investigations found that children as young as five years old
were being hired out for labor, unjustly beaten, and were without education or proper food and
clothing.*

In 1955, the state opened a new reform school in Okeechobee to address overcrowding at the
Dozier School.®> Staff members of the Dozier School were transferred to the Florida School for
Boys at Okeechobee (hereinafter, Okeechobee School), where they instituted the same degrading
policies and abusive practices as those implemented at the Dozier School.®

In 2005, former students of the Dozier School began to publish accounts of the abuse they
experienced at the school.” These stories prompted Governor Charlie Crist to direct the Florida
Department of Law Enforcement to investigate the Dozier School and the deaths that were
alleged and occurred at the school.®

University of South Florida Forensic Investigation

From 2013-2016, the University of South Florida conducted a forensic investigation, funded by
the Legislature, into the deaths and burials at the Dozier School.® The purpose of the
investigation was to determine the location of the missing children buried at the Dozier School.*°

L Erin H. Kimmerle, Ph.D.; E. Christian Wells, Ph.D.; and Antoinette Jackson, Ph.D.; Florida Institute for Forensic
Anthropology & Applied Sciences, University of South Florida, Report on the Investigation into the Deaths and Burials at
the Former Arthur G. Dozier School for Boys in Marianna, Florida, pg. 22 (January 24, 2018) (on file with the Senate
Committee on Criminal Justice).

21d.
.at 12.
.at 27.
. at 22.
51d.
. at 30.

1d
“1d
°1d

"1d
81d
°1d

101d. at 11.
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The investigation found records of nearly 100 deaths from 1900-1973.! Of those 100 deaths
recorded in documents maintained by the school, two deaths were staff members, while the
remaining were boys ranging in age from 6 to 18 years old. The investigation noted that the
historical records are incomplete and the cause and manner of death for the majority of cases are
unknown. The investigation also found that there are at least 22 deaths in the records for which
no burial location is documented.?

The investigation noted that while other state-run institutions kept detailed records of burials
made on the property of the institution, the Dozier School did not keep any record showing the
location of specific graves, nor did the school even mark the graves.*® The investigation implied
that this lack of record keeping suggests an intent to cloud the true number of burials located at
the school and potentially hinder later investigations into the true causes of individual’s deaths.'*

Additionally, the investigation revealed that the Dozier School consistently underreported the
number of deaths that occurred in their bi-annual reports to the state.™

Legislative Resolutions Addressing Florida Reform School Abuse at the Dozier School and
the Okeechobee School

During the 2017 Legislative Session, the Legislature unanimously issued a formal apology to the
victims of reform school abuse and their families with the passage of CS/HR 1335 and

CS/SR 1440. In those resolutions, the Legislature acknowledged that the treatment of boys who
were sent to the Dozier School and the Okeechobee School was cruel, unjust, and a violation of
human decency. The resolutions expressed regret for the treatment of boys at the schools and
apologized to the victims for the wrongs committed against them by state employees. The
resolutions also expressed commitment to ensuring that children who have been placed in the
state’s care will be protected from abuse and violations of fundamental human decency.

Effect of Proposed Changes:

The bill creates the “Arthur G. Dozier School and Okeechobee School Abuse Victim
Certification Act.”

The bill defines a “victim of Florida reform school abuse” as a living person who was confined
at the Dozier School or the Okeechobee School at any time between 1940 and 1975 and who was
subjected to physical or sexual abuse perpetrated by personnel of the school during the period of
confinement.

11d. at 14.

124d.

131d. at 15.

¥ 4d.
15 d.

16 See CS/HR 1335 and CS/SR 1440 (2017).
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The bill requires a person seeking to be certified as a victim of Florida reform school abuse to

submit an application to the DJJ by October 1, 2018. The application must include:

e An affidavit stating:

o That the applicant was confined at the Dozier School or the Okeechobee School,

o The beginning and ending days of the confinement; and

o That the applicant was subjected to physical or sexual abuse perpetrated by school
personnel during the confinement.

e Documentation from the State Archives of Florida, the Dozier School, or the Okeechobee
School, demonstrating that the applicant was confined at the school for any length of time
between 1940 and 1975; and

e Proof of identification, including a current form of photo ID.

The bill requires the DJJ to examine an application within 30 days of receipt and notify the
applicant of any errors or omissions or request any additional information relevant to the review
of the application. Should the DJJ need additional information from the applicant to process the
application, the applicant will have 15 days after receiving such notification from the DJJ to
complete or modify the application.

The bill prohibits the DJJ from denying an application due to the applicant’s failure to correct an
error or submit additional information requested by the DJJ if the DJJ failed to timely notify the
applicant of the error.

The bill requires the DJJ to notify the applicant of its determination within five business days
after processing and reviewing the application. If the DJJ determines that an application meets
the requirements of the act, the DJJ must certify the applicant as a victim of Florida reform
school abuse.

The bill requires the DJJ to process and review all applications that were submitted by October 1,
2018, and submit a list of all certified victims to the President of the Senate and the Speaker of
the House of Representatives by March 1, 2019.

The act is effective upon becoming law.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A.

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The implementation of this act will likely result in a negative fiscal impact on the DJJ.
The bill requires the DJJ to process and review applications to determine if an applicant
is a “victim of Florida reform school abuse” as provided under the act. The fiscal impact
is indeterminate at this time, but the DJJ estimates that an additional full-time employee
may be needed to process applications.!’

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill creates an undesignated section of the Florida statutes.

Additional Information:

A.

Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Criminal Justice on January 29, 2018:
The Committee Substitute corrects a reference to the House resolution made in the bill.

Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.

17 Florida Department of Juvenile Justice, 2018 Legislative Bill Analysis for SB 1780, (January 17, 2018) (on file with the
Senate Criminal Justice Committee).
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By Senator Rouson

19-01086C-18 20181780
A bill to be entitled

An act relating to victims of reform school abuse;
providing a short title; defining the term “victim of
Florida reform school abuse”; requiring a person
seeking certification under this act to apply to the
Department of Juvenile Justice by a certain date;
prohibiting the estate of a decedent or the personal
representative of a decedent from submitting an
application on behalf of the decedent; requiring that
the application include certain information and
documents; requiring the department to examine the
application, notify the applicant of any errors or
omissions, and request any additional information
within a certain timeframe; providing that the
applicant has 15 days after notification to complete
the application; requiring the department to process
and review a completed application within a certain
timeframe; prohibiting the department from denying an
application for specified reasons and under certain
circumstances; requiring the department to notify the
applicant of its determination within a certain
timeframe; requiring the department to certify an
applicant as a victim of Florida reform school abuse
if the department determines his application meets the
requirements of this act; requiring the department to
submit a list of all certified victims to the
President of the Senate and the Speaker of the House

of Representatives; providing an effective date.
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WHEREAS, the Florida State Reform School, also known as the

“Florida Industrial School for Boys,” the “Florida School for

Boys,” the “Arthur G. Dozier School for Boys,” and the “Dozier

School,” was opened by the state in 1900 in Marianna to house

children who had committed minor criminal offenses, such as

incorrigibility, truancy,

and smoking, as well as more serious

offenses, such as theft and murder, and

WHEREAS, throughout the Dozier School’s history, reports of

abuse, suspicious deaths,

school, and

and threats of closure plagued the

WHEREAS, many former students of the Dozier School have

sworn under oath that they were beaten at a facility located on

the school grounds known as the “White House,” and

WHEREAS, a psychologist employed at the Dozier School

testified under oath at a 1958 United States Senate Judiciary

Committee hearing that boys at the school were beaten by an

administrator, that the blows were severe and dealt with great

force with a full arm swing over the head and down, that a

leather strap approximately 10 inches long was used, and that

the beatings were “brutality,” and

WHEREAS, a former Dozier School employee stated in

interviews with law enforcement that, in 1962, several employees

of the school were removed from the facility based upon

allegations that they made sexual advances toward boys at the

facility, and

WHEREAS, a forensic investigation funded by the Legislature

and conducted from 2013 to 2016 by the University of South

Florida found incomplete records regarding deaths and 45 burials

that occurred at the Dozier School between 1900 and 1960 and
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found that families were often notified of the death after the
child was buried or were denied access to their child’s remains
at the time of burial, and

WHEREAS, the excavations conducted as part of the forensic
investigation revealed more burials than reported in official
records, and

WHEREAS, in 1955, this state opened a new reform school in
Okeechobee called the Florida School for Boys at Okeechobee,
referred to in this act as “the Okeechobee School,” to address
overcrowding at the Dozier School, and staff members of the
Dozier School were transferred to the Okeechobee School, where
similar disciplinary practices were implemented, and

WHEREAS, many former students of the Okeechobee School have
sworn under oath that they were beaten at a facility on school
grounds known as the “Adjustment Unit,” and

WHEREAS, more than 500 former students of the Dozier School
and the Okeechobee School have come forward with reports of
physical, mental, and sexual abuse by school staff during the
1940s, 1950s, and 1960s and the resulting trauma that has
endured throughout their lives, and

WHEREAS, during the 2017 legislative session, the
Legislature unanimously issued a formal apology to the victims
of abuse with the passage of CS/SR 1440 and CS/SR 1335,
expressing regret for the treatment of boys who were sent to the
Dozier School and the Okeechobee School; acknowledging that the
treatment was cruel, unjust, and a violation of human decency;
and expressing its commitment to ensure that children who have
been placed in this state’s care will be protected from abuse

and violations of human decency, NOW, THEREFORE,
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Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) This act may be known and cited as the

“Arthur G. Dozier School and Okeechobee School Abuse Victim

Certification Act.”

(2) As used in this act, the term “victim of Florida reform

school abuse” means a living person who was confined at the

Arthur G. Dozier School for Boys or the Okeechobee School at any

time between 1940 and 1975 and who was subjected to physical or

sexual abuse perpetrated by personnel of the school during the

period of confinement.

(3) (a) A person seeking to be certified as a victim of

Florida reform school abuse must submit an application to the

Department of Juvenile Justice no later than October 1, 2018.

The estate of a decedent or the personal representative for a

decedent may not submit an application on behalf of the

decedent.

(b) The application must include:

1. An affidavit stating that the applicant was confined at

the Arthur G. Dozier School for Boys or the Okeechobee School,

the beginning and ending dates of the confinement, and that the

applicant was subjected to physical or sexual abuse perpetrated

by school personnel during the confinement;

2. Documentation from the State Archives of Florida, the

Arthur G. Dozier School for Boys, or the Okeechobee School which

shows that the applicant was confined at the schools for any

length of time between 1940 and 1975; and

3. Positive proof of identification, including a current
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form of photo identification.

(c) Within 30 calendar days after receipt of an

application, the Department of Juvenile Justice shall examine

the application and notify the applicant of any errors or

omissions or request any additional information relevant to the

review of the application. The applicant has 15 calendar days

after receiving such notification to complete the application by

correcting any errors or omissions or submitting any additional

information requested by the department. The department shall

review and process each completed application within 90 calendar

days after receipt of the application.

(d) The Department of Juvenile Justice may not deny an

application due to the applicant failing to correct an error or

omission or failing to submit additional information the

department requested unless the department timely notified the

applicant of such error or omission or timely requested

additional information as provided in paragraph (c).

(e) The Department of Juvenile Justice shall notify the

applicant of its determination within 5 business days after

processing and reviewing the application. If the department

determines that an application meets the requirements of this

act, the department must certify the applicant as a victim of

Florida reform school abuse.

(f) No later than March 1, 2019, the Department of Juvenile

Justice must process and review all applications that were

submitted by October 1, 2018, and must submit a list of all

certified victims to the President of the Senate and the Speaker

of the House of Representatives.

Section 2. This act shall take effect upon becoming a law.
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The Florida Senate

Committee Agenda Request

To: Senator Randolph Bracy, Chair
Committee on Criminal Justice

Subject: Committee Agenda Request

Date: January 12, 2018

I respectfully request that Senate Bill # 1780, relating to Victims of Reform School Abuse, be
placed on the:

2 committee agenda at your earliest possible convenience.

[l  next committee agenda.

¢ e t J (3/\/&;*1}.4{‘, 5t [ébtr’u‘rﬂﬁﬁ\
Senator Darryl Rouson
Florida Senate, District 19

File signed original with committee office $-020 (03/2004)
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Length: 01:29:00

Meeting called to order

Roll call

Tab 1- SB 270 Involuntary Examination and Involuntary Admission of Minors by Senator
Steube

Speakers waive in support

Roll call on SB 270

Tab 2- SB 310 Threats to Kill or do Bodily Injury by Senator Steube
Amendment Barcode 430460 by Senator Steube

Speaker waives in support of the amendment

Back on SB 310 as amended

Speaker waives in support

Roll call on SB 310

Tab 9- SB 1264 Mandatory Court Costs by Senator Steube is temporaily postponed
Tab 12- SB 1440 Mental lliness Training for Law Enforcement Officers by Senator Powell
Speakers waive in support

Roll call on SB 1440

Tab 4- SB 776 Theft by Senator Grimsley

Amendment Barcode 882222 by Senator Grimsley

Speaker waives in support to the amendment

Back on SB 776 as amended

Roll call on SB 776

Tab 8- SB 1218 Persons Awaiting Trial by Senator Brandes
Amendment Barcode 584470 by Senator Brandes

Amendment Barcode 151886 by Senator Brandes

Amendment Barcode 739614 by Senator Brandes

Back on SB 1218 as amended

Speaker Shawn Foster from Florida Bail Agents Association
Speaker Jeff Kottkamp from Financial Casualty

Speaker Blair Harvey from Roche Surety and Casualty CO
Speaker Barney Bishop from FL Smart Justice Alliance

Speaker June Rodgers from Crime Victims

Speakers waive in opposition

Speaker Mike Harrison from Florida Bail Agent Association

Vice Chair Baxley recognized in debate on SB 1218

Senator Brandes closes on SB 1218

Roll call on SB 1218

Senators Bradley and Rouson make a motion to reflect their vote records
Tab 3- SB 624 Drones by Senator Young

Amendment Barcode 836612 by Senator Young

Back on SB 624 as amended

Speakers waive in support

Roll call on SB 624

Tab 10- SB 1318 Education for Prisoners by Senator Rouson
Speakers waive in support

Roll call on SB 1318

Tab 14- SB 1780 Victims of Reform School Abuse by Senator Rouson
Senator Bradley has a question regarding the review process
Amendment Barcode 159588 by Senator Rouson

Back on SB 1780 as amended

Speaker Bob Martinez from White House Boys

Speakers waive in support

Speaker Jerry Cooper from White House Boys
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Speaker Bryant Middleton from White House Boys

Debate on SB 1780

Close on SB 1780

Roll call on SB 1780

Tab 5- SB 860 Criminal History Records by Senator Bracy

Amendment Barcode 935236 by Senator Bracy

Back on SB 860 as amended

Speakers waive in support

Close on SB 860

Roll call on SB 860

Tab 6- SB 862 Public Records/Sealing of Criminal History Records by Senator Bracy
Amendment Barcode 116674 by Senator Bracy

Back on SB 862 as amended

Speakers waive in support

Roll call on SB 862

Tab 7- SB 1178 Public Records/Photographs or Video or Audio Recordings that Depict or
Record Killing of a Person by Senator Bracy

Senator Bradley questions about a specific case that could be applicable
Staff Mike Erickson answers questions about specific cases

Speakers waive in support

Close on SB 1178

Roll call on SB 1178

Motion to reconsider the vote and SB 1178 is temporarily postponed
Tab 13- SB 1490 Determining Bail by Senator Bracy

Amendment Barcode 648186 by Senator Bracy

Amendment Barcode 683982 by Senator Bracy

Back on Amendment 648186 as amended

Back on SB 1490 as amended

Speakers indicate if they are waiving in opposition or support

SB 1490 is temporarily postponed due to time running out
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