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2015 Regular Session The Florida Senate

COMMITTEE MEETING EXPANDED AGENDA

COMMUNICATIONS, ENERGY, AND PUBLIC UTILITIES
Senator Grimsley, Chair
Senator Hukill, Vice Chair

MEETING DATE: Tuesday, April 7, 2015
TIME: 4:00 —6:00 p.m.
PLACE: 301 Senate Office Building

MEMBERS: Senator Grimsley, Chair; Senator Hukill, Vice Chair; Senators Abruzzo, Bradley, Dean, Evers,
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BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
1 CS/SB 288 Utilities Regulation; Requiring the Florida Public Fav/CS
Communications, Energy, and Service Commission to hold public customer service Yeas 8 Nays 0
Public Utilities / Latvala meetings in certain service territories; requiring a
(Similar H 219, H 7109) person who lobbies a member of the Florida Public

Service Commission Nominating Council to register
as a lobbyist; requiring the Governor to remove from
office any commissioner found to have willfully and
knowingly violated the ex parte communications
statute; requiring that money received by a utility for
the development of demand-side renewable energy
systems be used solely for that purpose, etc.

Cu 02/17/2015 Fav/CS
Cu 04/07/2015 Fav/CS

AP
2 SB 1022 Wireless Communications Devices; Prohibiting a Favorable
Gibson person from operating a motor vehicle while dialing, Yeas 7 Nays 1
(Identical H 929) or talking or listening on, a wireless communications

device for the purpose of interpersonal
communication or while using a wireless
communications device to view or post an electronic
message or initiate a command to the Internet;
requiring the Department of Transportation to notify
the motoring public about the Florida Ban on
Handheld Wireless Communications While Driving
Law, etc.

CuU 04/07/2015 Favorable
TR

ATD
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SUMMARY OF AMENDMENTS

TO
CS/SB 288
Amendment # 1
By Senator Dean
Barcode 307024

Between lines 56 and 57

The amendment limits a commissioner appointed after July 1, 2015, to serving not more than three consecutive
terms.



Amendment # 2

By Senator Garcia
Barcode 291948

Between lines 291 and 292

The amendment is based on s. 366.8260, F.S., which was enacted following the severe tropical storm seasons of
2004 and 2005, to create a new financing mechanism, referred to as securitization, by which investor-owned
electric utilities could petition the Public Service Commission for issuance of a financing order authorizing the
utility to issue bonds through a separate legal entity. A financing order would establish a nonbypassable charge
to the utility’s customers to provide a secure stream of revenues to the separate legal entity from which the
bonds would be paid. This securitized revenue stream would allow the utilities access to low-cost financing to
cover storm recovery costs and replenish depleted storm reserve funds. The reduced interest rates would result
in savings to the utilities ratepayers. This mechanism has been used only once.!

The amendment authorizes an electric utility to recover “nuclear asset recovery costs™? by issuing bonds to
obtain funding to pay those costs. The bonds would be paid through charging and collecting a “nuclear asset
recovery charge™ from the utility’s customers. The “financing costs* would be added to the charge. The right
to bill and collect the authorized charges and to have all resulting revenues constitutes “nuclear asset recovery
property.”® The utility may transfer the nuclear asset recovery property to an assignee.®

! Docket No. 060038-El, Florida Public Service Commission.

2 The bill defines “nuclear asset recovery costs” as pretax costs that an electric utility has incurred or expects to incur which are caused
by, associated with, or remain as a result of the early retirement or abandonment of a nuclear generating asset unit that generated
electricity and is located in this state where such early retirement or abandonment is deemed to be reasonable and prudent by the
commission through a final order approving a settlement or other final order issued by the commission before July 1, 2017, and where
the pretax costs to be securitized exceed $750 million at the time of the filing of the petition. Such pretax costs, where determined
appropriate by the commission, include, but are not limited to, the capitalized cost of the retired or abandoned nuclear generating asset
unit, other applicable capital and operating costs, accrued carrying charges, deferred expenses, reductions for applicable insurance and
salvage proceeds and previously stipulated write-downs or write-offs, if any, and the costs of retiring any existing indebtedness, fees,
costs, and expenses to modify existing debt agreements or for waivers or consents related to existing debt agreements. Costs eligible
or claimed for recovery pursuant to s. 366.93 are not eligible for securitization under this section unless they were in the electric
utility’s rate base and were included in base rates before retirement or abandonment.

3 A “nuclear asset recovery charge” is the charge authorized by the commission to repay nuclear asset recovery costs and financing
costs. It is imposed on and part of all customer bills as a separate, nonbypassable charge.

# The term “financing costs” includes:

e Interest and acquisition, defeasance, or redemption premiums that are payable on nuclear asset recovery bonds;

e Any payment required under an ancillary agreement and any amount required to fund or replenish a reserve account or other
accounts established under the terms of any indenture, ancillary agreement, or other financing documents pertaining to the
bonds;

e Any other cost related to issuing, supporting, repaying, refunding, and servicing the bonds, including, but not limited to,
servicing fees, accounting and auditing fees, trustee fees, legal fees, consulting fees, financial advisor fees, administrative
fees, placement and underwriting fees, capitalized interest, rating agency fees, stock exchange listing and compliance fees,
security registration fees, filing fees, information technology programming costs, and any other costs necessary to otherwise
ensure the timely payment of the bonds or other amounts or charges payable in connection with the bonds, including costs
related to obtaining the financing order;

e Any taxes and license fees imposed on the revenues generated from the collection of the nuclear asset recovery charge;

e Any state and local taxes, franchise, gross receipts, and other taxes or similar charges, including but not limited to, regulatory
assessment fees, in any such case whether paid, payable, or accrued; and

e Any costs that are incurred by the commission for any outside consultants or counsel.

5 The term “nuclear asset recovery property” means:

e Allrights and interests of an electric utility or successor or assignee under a financing order, including the right to impose,
bill, collect, and receive nuclear asset recovery charges as authorized in the financing order and to obtain periodic
adjustments to such charges as provided in the financing order; and

e All revenues, collections, claims, rights to payments, payments, money, or proceeds arising from the rights and interests,
regardless of whether such revenues, collections, claims, rights to payment, payments, money, or proceeds are imposed,
billed, received, collected, or maintained together with or commingled with other revenues, collections, rights to payment,
payments, money, or proceeds.



More specifically, the electric utility would petition the Public Service Commission (PSC or commission) for a
financing order. In the petition, the utility must:

e Describe the total nuclear asset recovery costs;

e Indicate whether the utility proposes to finance all or a portion of the nuclear asset recovery costs using
securitized bonds, and if only a portion of the total costs will be recovered through bonds, identify that
portion;

e Estimate the financing costs;

e Estimate the nuclear asset recovery charges necessary to recover the nuclear asset recovery costs and
financing costs and the period for recovery of such costs;

e Estimate any projected cost savings, based on current market conditions, or demonstrate how the
issuance of the securitized bonds and the imposition of nuclear asset recovery charges would avoid or
significantly mitigate rate impacts to customers as compared with the traditional method of financing
and recovering nuclear asset recovery costs from customers;

e Demonstrate that securitization has a significant likelihood of resulting in lower overall costs or would
avoid or significantly mitigate rate impacts compared to traditional cost recovery; and

e File with the petition direct testimony supporting the petition.

Within 7 days after the filing of a petition, the PSC must publish a case schedule which will permit the it to
make a decision no later than 120 days after the date the petition is filed. No later than 135 days after the date
the petition is filed, the commission must issue either a financing order or an order rejecting the petition. The
commission must issue a financing order authorizing financing of reasonable and prudent nuclear asset recovery
costs and financing costs if it finds that the issuance of the nuclear asset recovery bonds will have a significant
likelihood of resulting in lower overall costs or would avoid or significantly mitigate rate impacts to customers
as compared with the traditional method of financing and recovering nuclear asset recovery costs.

A financing order issued by the commission must:

e Specify the amount of nuclear asset recovery costs to be financed using securitized bonds; describe and
estimate the amount of financing costs which may be recovered through nuclear asset recovery charges;
and specify the period over which such costs may be recovered;

e Determine if the proposed structuring, expected pricing, and financing costs have a significant
likelihood of resulting in lower overall costs or would avoid or significantly mitigate rate impacts to
customers as compared with the traditional method of financing and recovering nuclear asset recovery
costs, and provide detailed findings of fact addressing cost-effectiveness and associated rate impacts
upon retail customers and retail customer classes;

e Provide that, for a specified period, the nuclear asset recovery charges authorized in the financing order
shall be nonbypassable and must be paid by all existing and future customers receiving transmission or
distribution service from the electric utility or its successors or assignees, even if the customer elects to
purchase electricity from an alternative electric supplier including following a fundamental change in
regulation of public utilities in the state;

e Include a formula-based true-up mechanism for making expeditious periodic adjustments in the nuclear
asset recovery charges that are necessary to correct for any overcollection or undercollection of the
charges;

6 «“Assignee” is defined to mean any entity, including, but not limited to, a corporation, limited liability company, partnership or
limited partnership, public authority, trust, financing entity, or other legally recognized entity to which an electric utility assigns, sells,
or transfers, other than as security, all or a portion of its interest in or right to nuclear asset recovery property. The term also includes
any entity to which an assignee assigns, sells, or transfers, other than as security, its interest in or right to nuclear asset recovery
property. Subparagraph 366.95(5)(a)3. provides that all or any portion of nuclear asset recovery property may be transferred, sold,
conveyed, or assigned to a successor or assignee, that is wholly owned, directly or indirectly, by the electric utility, created for the
limited purpose of acquiring, owning, or administering nuclear asset recovery property or issuing nuclear asset recovery bonds. This
appears to limit the initial transfer of the nuclear asset recovery property to a subsidiary or affiliate company.



e Specify the nuclear asset recovery property that is, or will be, created in favor of the electric utility or its
successors or assignees and that will be used to pay or secure the nuclear asset recovery bonds;

e Specify the degree of flexibility to be afforded to the utility in establishing the terms and conditions of
the bonds, including, but not limited to, repayment schedules, expected interest rates, and other
financing costs;

e Provide that nuclear asset recovery charges must be allocated to the customer classes using the criteria
set out in's. 366.06(1), F.S.,” in the manner in which these costs or their equivalent were allocated in the
cost-of-service study approved in connection with the electric utility’s last rate case. If the electric
utility’s last rate case was resolved by a settlement agreement, the cost-of-service methodology adopted
in the settlement agreement is to be used,;

e Provide that, after the final terms of an issuance of nuclear asset recovery bonds have been established
and prior to the issuance of nuclear asset recovery bonds, the electric utility must determine the resulting
initial nuclear asset recovery charge in accordance with the financing order and the initial nuclear asset
recovery charge is final and effective upon the issuance of the securitized bonds without further
commission action so long as the charge is consistent with the financing order; and

¢ Include any other conditions that the PSC considers appropriate and that are authorized by this section.

If the commission issues a financing order and bonds are issued, the electric utility or its assignee must file with
the commission at least biannually a petition or a letter applying the formula-based true-up mechanism and,
based on estimates of consumption for each rate class and other factors, requesting administrative approval to
make necessary adjustments. Review of the request is limited to determining whether there is any error in the
application of the formula-based mechanism relating to the amount of any overcollection or undercollection or
in the amount of an adjustment.

Within 120 days after the issuance of nuclear asset recovery bonds, the electric utility must file with the PSC
information on the actual costs of the bond issuance. The PSC must review the information to determine if the
costs incurred in the issuance of the bonds resulted in the lowest overall costs that were reasonably consistent
with market conditions at the time of the issuance and the terms of the financing order. The commission may
disallow any incremental issuance costs in excess of the lowest overall costs by requiring the utility to make a
credit to the capacity cost recovery clause in an amount equal to the excess of actual issuance costs incurred,
and paid for out of bond proceeds, and the lowest overall issuance costs as determined by the commission. The
commission may not make adjustments to the nuclear asset recovery charges for any excess issuance costs. The
apparent effect of this is that while the amount of the charges remains the same, the ratepayers get a refund
through the credit to the capacity cost recovery clause, which reduces the amount that ratepayers must pay.

Subsequent to the earlier of the transfer of nuclear asset recovery property to an assignee or the issuance of
nuclear asset recovery bonds, a financing order is irrevocable and the commission may not, other than the true-
up process, amend, modify, or terminate the financing order by any subsequent action or reduce, impair,
postpone, terminate, or otherwise adjust nuclear asset recovery charges.

After the issuance of a financing order, the electric utility retains sole discretion regarding whether to assign,
sell, or otherwise transfer nuclear asset recovery property or to cause nuclear asset recovery bonds to be issued.
If the electric utility decides not to cause bonds to be issued the electric utility may not recover financing costs
from ratepayers.

Within 30 days after the commission issues a financing order or another final order, an adversely affected party
may petition for judicial review in the Florida Supreme Court. The Court must hear and determine the action as

" This statute states that in fixing fair, just, and reasonable rates for each customer class, the commission shall, to the extent
practicable, consider the cost of providing service to the class, as well as the rate history, value of service, and experience of the public
utility; the consumption and load characteristics of the various classes of customers; and public acceptance of rate structures.



expeditiously as practicable and give the action precedence over other matters not accorded similar precedence
by law.

A financing order remains in effect and all nuclear asset recovery property continues to exist until the nuclear
asset recovery bonds have been paid in full and all financing costs have been recovered in full. A financing
order remains in effect and unabated notwithstanding the reorganization, bankruptcy, or other insolvency
proceedings, or merger, or sale of the electric utility or its successors or assignees.

An electric utility that has issued nuclear asset recovery bonds must disclose on its bills that portion of the
charges on the bill which represents nuclear asset recovery charges and, if the nuclear asset recovery property
has been transferred to an assignee, must include a statement that the assignee is the owner of the rights to the
nuclear asset recovery charges and that the electric utility is acting as a collection agent for the assignee. The
applicable tariff also must indicate the nuclear asset recovery charge and the ownership of that charge.

If an electric utility defaults on any payment of nuclear asset recovery charges, a court, upon application by an
interested party, and without limiting any other remedies available to the applying party, must order the
sequestration and payment of the revenues arising from the nuclear asset recovery property.

Any successor to an electric utility, whether pursuant to any reorganization, bankruptcy, or other insolvency
proceeding or whether pursuant to any merger or acquisition, sale, or other business combination, or transfer by
operation of law, as a result of electric utility restructuring or otherwise, must perform and satisfy all obligations
of, and have the same rights under a financing order as, the electric utility, including collecting and paying to
the person entitled to receive the revenues, collections, payments, or proceeds of the nuclear asset recovery

property.

A valid, enforceable, and attached security interest is perfected against third parties as of the date of filing of a
financing statement in the Florida Secured Transaction Registry and thereafter is a continuously perfected lien.
The security interest in the nuclear asset recovery property and all proceeds of the nuclear asset recovery
property, whether billed, accrued, or collected, and whether deposited into a deposit account and however
evidenced, have priority and take precedence over any subsequent judicial or other lien creditor.

If a default or termination occurs under the terms of the nuclear asset recovery bonds, the financing parties® or
their representatives may foreclose on or otherwise enforce their lien and security interest in any nuclear asset
recovery property as if they were a secured party under Article 9 of the Uniform Commercial Code; and a court
may order that amounts arising from nuclear asset recovery property be transferred to a separate account for the
financing parties’ benefit. On application by or on behalf of the financing parties to a circuit court of this state,
the court must order the sequestration and payment to the financing parties of revenues arising from the nuclear
asset recovery property.

The bill sets out a “state pledge” that the state will not:

e Alter the provisions of this section which make the nuclear asset recovery charges irrevocable, binding,
and nonbypassable charges;

e Take or permit any action that impairs or would impair the value of nuclear asset recovery property or
revises authorized nuclear asset recovery costs; or

e Except as allowed under this section, reduce, alter, or impair nuclear asset recovery charges that are to
be imposed, collected, and remitted for the benefit of the bondholders and other financing parties until
all principal, interest, premium, financing costs and other fees, expenses, or charges incurred, and any
contracts to be performed, in connection with the nuclear asset recovery bonds have been paid and
performed in full.

8 “Financing Party” means any and all of the following; holders of Nuclear Asset Recovery Bonds and trustees, collateral agents, any
party under an Ancillary Agreement, or any other persons acting for the benefit of holders of nuclear asset recovery bonds.



If an electric utility violates this section or a financing order, it is subject to penalties under s. 366.095, F.S,° and
to any other penalties or remedies that the commission determines are necessary. If the commission orders a
penalty or a remedy for a violation, the monetary penalty or remedy and the costs of defending against the
proposed penalty or remedy may not be recovered from the ratepayers.

® This statute authorizes the commission to impose upon a utility that is found to have refused to comply with or to have willfully
violated any lawful rule or order of the commission or any provision of this chapter a penalty for each offense of not more than
$5,000, which penalty shall be fixed, imposed, and collected by the commission. Each day that such refusal or violation continues
shall constitute a separate offense. Each penalty shall be a lien upon the real and personal property of the entity, enforceable by the
commission as a statutory lien.



The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Communications, Energy, and Public Utilities

BILL:

CS/CS/SB 288

INTRODUCER: Communications, Energy, and Public Utilities Committee, Communications, Energy,

and Public Utilities Committee, and Senator Latvala

SUBJECT: Utilities Regulation
DATE: April 7, 2015 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Wiehle Caldwell CuU Fav/CS
2. Wiehle Caldwell CuU Fav/CS
3. AP
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:
CS/CS/SB 288:

Creates a process by which an electric utility may seek to recover nuclear asset recovery
costs by issuing bonds to obtain funding to pay those costs, with the bonds paid through
charging and collecting a nuclear asset recovery charge, and that dedicated revenue stream is
used to securitize the bonds to obtain a lower interest rate;

Creates a term limit of three consecutive terms for PSC Commissioners appointed after July
1, 2015;

Requires the Florida Public Service Commission (PSC or commission) to meet in utilities’
service territories and to stream all meetings live;

Requires a person who lobbies the Florida Public Service Commission Nominating Council
to register as a legislative lobbyist;

Requires each PSC commissioner to complete annual ethics training;

Expands the existing ex parte prohibition to all meetings and educational conferences;

If the Public Counsel participated as a party in the relevant PSC proceeding as a party and is
not a party to a settlement agreement, prohibits submission of the settlement agreement to the
PSC and prohibits the PSC from approving the settlement agreement;

Prohibits imposing a higher rate for increased electricity use which is due solely to an
extended billing period,
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e Establishes a limitation on the total deposit that may be demanded from an electricity
customer;

e Requires each utility to assist customers in getting the most advantageous rate;

e Requires the Commission to approve all tariffs and tariff changes; and

e Requires that money received for demand-side renewable energy be used for that purpose.

Il. Present Situation:

In recent months, a number of complaints have arisen against regulated electric utilities and
involving the PSC. The following is both general background information and background
information specific to individual complaints.

Florida Public Service Commission

Appointment

The Florida Public Service Commission (PSC or commission) is a five-member body that has

economic regulation authority over electric and water utilities that meet specified criteria. The

members are appointed to four-year terms.* Appointment is a three-step process:

e applicants are interviewed by the Florida Public Service Commission Nominating Council,
which must nominate to the Governor no fewer than three persons for each vacancy;

e the Governor selects one of the nominated applicants for appointment to each vacant
position; and

e each appointee is then subject to confirmation by the Senate.?

The Florida Public Service Commission Nominating Council (council) is a 12-member panel

with:

e Six members appointed by and serving at the pleasure of the President of the Senate,
including three members of the Senate, one of whom must be a member of the minority
party, and

e Six members appointed by and serving at the pleasure of the Speaker of the House of
Representatives, including three members of the House of Representatives, one of whom
must be a member of the minority party.

Council members have four-year terms, except that legislator members serve two-year terms

concurrent with the two-year elected terms of House members. Council meetings are subject to

public records and public meetings law.

PSC Jurisdiction

With electric utilities, the commission has economic regulation authority over each “public
utility,” which is defined to mean every person or legal entity supplying electricity to or for the
public within this state, but to expressly exclude both a rural electric cooperative and a
municipality or any agency thereof.?

1 Section 350.01, F.S.
2 Section 350.031, F.S.
3 Section 366.02(1), F.S.
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For water and wastewater utilities, the statutes grant the commission exclusive jurisdiction over
each utility with respect to its authority, service, and rates.* However, after 10 continuous years
under the jurisdiction of the commission, a county can opt-out of commission jurisdiction by
resolution or ordinance, in which case, the county regulates the rates of all utilities in within its
boundaries.® The commission has exclusive jurisdiction over all utility systems whose service
transverses county boundaries, whether the counties involved are jurisdictional or
nonjurisdictional, except for utility systems that are subject to, and remain subject to, interlocal
utility agreements in effect as of January 1, 1991, that create a single governmental authority to
regulate the utility systems whose service transverses county boundaries. The commission has
jurisdiction in 37 counties and counties have jurisdiction in 30 counties. ® Jurisdiction is divided

as listed in the following table.

Jurisdictional Counties (37) Non-Jurisdictional Counties (30)
Alachua Baker
Bradford Bay
Brevard Calhoun
Broward Citrus
Charlotte Collier

Clay Columbia
Duval Dade
Escambia Desoto
Franklin Dixie
Gadsden Flagler

Gulf Gilchrist
Hardee Glades
Highlands Hamilton
Jackson Hendry
Lake Hernando
Lee Hillsborough
Levy Holmes
Manatee Indian River
Marion Jefferson
Martin Lafayette
Monroe Leon
Nassau Liberty
Okaloosa Madison
Okeechobee Santa Rosa
Orange Sarasota
Osceola Suwanee
Palm Beach Taylor
Pasco Union
Pinellas Wakulla

4 Section 367.011, F.S
5 Section 367.171, F.S.

5 http://www.psc.state.fl.us/utilities/waterwastewater/wawtextchart.pdf
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Jurisdictional Counties (37)

Non-Jurisdictional Counties (30)

Polk

Walton

Putnam

Seminole

St. Johns

St. Lucie

Sumter

Volusia

Washington

PSC Commissioner Standards of Conduct
1. Generally

Section 350.041, F.S., provides the statutory standards of conduct for PSC commissioners, which

prohibit them from:

e accepting anything from any public utility regulated by the commission or any business
entity that has specified relationships with such a public utility, with exceptions for
attendance at conferences and associated meals and events in accordance with specified

conditions,

e accepting any form of employment with or engaging in any business activity with any public
utility regulated by the commission or any business entity that has specified relationships

with such a public utility,

e having any financial interest, other than shares in a mutual fund, in any public utility
regulated by the commission or any business entity that has specified relationships with such

a public utility,

e accepting anything from a party in a proceeding currently pending before the commission,
e serving in specified capacities with any political party,
e making any public comment regarding the merits of any proceeding pending before the

commission,

e conducting himself or herself in an unprofessional manner at any time during the

performance of his or her official duties, and

soliciting anything of value, directly or indirectly, from any public utility regulated by the
commission or any business entity that has specified relationships with such a public utility
or from any party appearing in a proceeding considered by the commission in the last 2

years.

Additionally, the statute requires each commissioner to avoid impropriety in all of his or her
activities and to act at all times in a manner that promotes public confidence in the integrity and
impartiality of the commission. The standards contain no training requirements.

The Commission on Ethics is to accept and investigate any alleged violations of these standards
and to provide the Governor and the Florida Public Service Commission Nominating Council
with a report of its findings and recommendations. The Governor is authorized to enforce the

findings and recommendations.
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2. ExParte Communications

Section 350.042, F.S., provides for ex parte communications involving commissioners.” The
statute prohibits a commissioner from initiating or considering ex parte communications
concerning the merits, threat, or offer of reward in any proceeding other than a rulemaking
proceeding, a declaratory statement proceeding, workshops, or internal affairs meetings. It also
prohibits an individual from discussing ex parte with a commissioner the merits of any issue that
he or she knows will be filed with the commission within 90 days. These provisions do not apply
to commission staff.

The section does not apply to oral communications or discussions in scheduled and noticed open
public meetings of educational programs or of a conference or other meeting of an association of
regulatory agencies.

The Commission on Ethics is to investigate sworn complaints of violations of this section. If the
Commission on Ethics finds that there has been a violation by a PSC commissioner, it is to
provide the Governor and the Florida Public Service Commission Nominating Council with a
report of its findings and recommendations. The Governor is authorized to enforce the findings
and recommendations.

Public Counsel and Settlement Agreements

Section 350.0611, F.S., provides the duties and powers of the Public Counsel. The duty is to
provide legal representation for the people of the state in proceedings before the commission and
in proceedings before counties that have jurisdiction over water and wastewater utilities, and the
powers are those necessary to carry out this duty, including the power:

e Torecommend to the commission or the counties, by petition, the commencement of any
proceeding or action or to appear, in the name of the state or its citizens, in any proceeding or
action before the commission or the counties and urge therein any position which he or she
deems to be in the public interest, and

e Inany proceeding in which he or she has participated as a party, to seek review of any
determination, finding, or order of the commission or the counties, or of any hearing
examiner designated by the commission or the counties, in the name of the state or its
citizens.

The question of whether the commission is authorized to approve a non-unanimous settlement
agreement over Public Counsel’s objection was recently determined by the Florida Supreme
Court.8

The case resulted from an application by Florida Power & Light (FPL) for a rate increase which
was filed with the commission on March 19, 2012. The Office of Public Counsel (OPC) and
others intervened in the case opposing the rate increase. Shortly thereafter, FPL negotiated a
settlement with the Florida Industrial Power Users Group (FIPUG), South Florida Hospital and

7 In this context, an ex parte communication is a communication between a commissioner and a party or other interested
person, including a person’s attorney, that was neither on the record nor on reasonable prior notice to all parties and that
relates to the merits of a proceeding.

8 Citizens of the State of Florida vs. Florida Public Service Commission, 146 So.3d 1143 (Fla. 2014).
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Healthcare Association (SFHHA), and Federal Executive Agencies (FEA). In July, FPL first
presented OPC with the negotiated settlement.

On August 15, 2012, the signatories to the settlement agreement — FPL, FEA, FIPUG, and
SFHHA — filed joint motions to suspend the procedural schedule and approve the settlement
agreement. OPC filed motions to suspend the hearing schedule and to consider the settlement
agreement on the merits. The commission denied the requests and proceeded with the hearing as
scheduled, holding full evidentiary hearings on August 20—24 and August 27-31, 2012.

On August 30, 2012, during the hearing, the commission announced on the record that the
hearing would reconvene on September 27, 2012, to discuss the proposed settlement agreement.
At the September 27, 2012, hearing, the commission determined that the proposed settlement
agreement raised five new disputed issues of material fact supplemental to the disputed issues
presented in the initial petition and scheduled a hearing to take additional testimony limited to
the five new disputed issues of fact for November 19-21, 2012.

The formal hearing reconvened on November 19, 2012, and concluded on November 20, 2012.
On December 13, 2012, the commission held a special agenda conference to rule upon the merits
of the proposed settlement agreement. After the commission voiced its concern with some items,
the commission recessed to give all the parties an opportunity to engage in further settlement
negotiations. When presented with the modified settlement agreement, the commission found
that it satisfied all of the commission's concerns, that it established fair, just, and reasonable
rates, and that it was in the public interest. The final order on January 14, 2013, memorialized
this finding and incorporated the approved settlement.

The OPC appealed the commission's decision, arguing that the commission erred by approving a
non-unanimous negotiated settlement agreement over OPC’s objection. More specifically, OPC
argued that:

e Section 350.0611, F.S., which sets forth OPC’s powers, is not an exhaustive list;

e Chapter 366, F.S., which provides for PSC regulation of electric utilities, provides that it is to
be liberally construed for the accomplishment of protecting the public welfare;

e OPC must be treated differently from other intervenors as it has a unique status created by
the statutes and recognized by the court in its statement in Mayo that “special conditions
pertain in cases where public counsel has intervened. This is a consequence of the statutory
nexus between the file and suspend procedures and the role prescribed for public counsel in
rate regulation. Public counsel was authorized to represent the citizens of the State of Florida
in rate proceedings of this type. That office was created with the realization that the citizens
of the state cannot adequately represent themselves in utility matters, and that the rate-setting
function of the Commission is best performed when those who will pay utility rates are
represented in an adversary proceeding by counsel at least as skilled as counsel for the utility
company.”?; and

e “[u]nless the Court reverses the Final Order, the effect will be to marginalize the
participation of ‘the public's advocate’ as the petitioning utility could bypass [the] OPC's
opposition through the expedient of offering a revenue concession to a willing intervenor . 1

9 Citizens v. Mayo, 333 So.2d 1, 6-7 (Fla. 1976).
10 Citizens of the State of Florida vs. Florida Public Service Commission, at 1153.
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The court agreed that the statutory list of OPC’s powers is not meant to be an exhaustive list and
that the statutes on regulation of electric utilities are to be liberally construed for the
accomplishment of protecting the public welfare. However, “related statutory provisions must be
read together to achieve a consistent whole”!! and “further, ‘[w]here possible, courts must give
full effect to all statutory provisions and construe related statutory provisions in harmony with
one another.””!2

The PSC is an arm of the legislative branch and is to perform its duties independently.?
Additionally, the commission has exclusive jurisdiction to fix fair, just, and reasonable rates of
electric utilities.** Thus, the plain language of the statutes clearly provides that the commission
independently determines rates of public utilities subject to the statutory requirements and this
authority is not conditioned on the OPC's approval or absence of the OPC's objections.®® Further,
adoption of OPC's argument that its powers include the ability to preclude the commission from
approving a settlement agreement over the OPC's objection would render the statutory language
in chapters 350 and 366 inconsistent.®

As to settlement agreements, the statutes provide for informal disposition of the rate proceeding
by stipulation, agreed settlement, or consent order “[u]nless precluded by law.”1” Chapters 350
and 366, pertaining to the commission and public utilities respectively, do not prohibit the
commission from approving a negotiated settlement to resolve a rate-making proceeding. ‘8 Also,
in Jaber,'® this court held that the commission's approval of a non-unanimous settlement
agreement did not violate intervenor's due process rights because “the record shows that the
appellant presented arguments in opposition to the settlement during the agenda conference” in
which the appellant was allowed thirty minutes to present its views in opposition to the
settlement agreement. 2° Thus, the Commission is not clearly precluded by statute or case law
from approving non-unanimous settlements. %

OPC argued that Mayo recognized that it has special status and that special conditions pertain in
cases where it has intervened, status that will be marginalized if the Final Order is not reversed.
The court found these arguments to be without merit.?? Ultimately, the commission's actions are
conditioned by statute (rates set must be fair, just, and reasonable) and its actions are subject to

judicial review — the commission cannot simply accept any settlement agreement devoid of

11 Citizens of the State of Florida vs. Florida Public Service Commission, at 1151, citing Raymond James Fin. Serv., Inc. v.
Phillips, 126 So.3d 186, 191 (Fla. 2013) (quoting Heart of Adoptions, Inc. v. J.A., 963 So.2d 189, 199 (Fla. 2007)).

2 g,

13 Citizens of the State of Florida vs. Florida Public Service Commission, at 1150, citing section 350.001, Florida Statutes,
Pub. Serv. Comm'n v. Bryson, 569 So.2d 1253, 1254 (Fla. 1990) (noting that “the legislature granted the [Commission]
exclusive jurisdiction over matters respecting the rates and service of public utilities.”); Chiles v. Pub. Serv. Comm'n
Nominating Council, 573 So.2d 829, 832 (Fla. 1991) (“[R]ate-making by the [Commission] is a legislative function.”).
141d., citing sections 366.04(1) and 366.06(1), F.S.

5 4.

16 1d., at 1151.

171d., at 1150, citing section 120.57(4), Florida Statutes (2012).

18 .

19 South Florida Hospital and Healthcare Ass'n v. Jaber, 887 So.2d 1210, 1212 (Fla. 2004).

20 Citizens of the State of Florida vs. Florida Public Service Commission, at 1150.

2 d.

21d., at 1153.
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record support as in the public interest.22> Moreover, none of the actions taken by the commission
in this case will preclude the OPC from fully representing the public's interest in future cases
because the OPC was able to “urge therein any position which he or she deem[ed] to be in the
public interest” in this rate-making proceeding.?* Finally, the fact situation of Mayo was
completely different and the holding was not intended to extend to the factual circumstances
present here.? In Mayo, OPC was unable to cross-examine Gulf Power witnesses or present any
direct evidence contradictory to the data supplied by Gulf Power because it indicated it was not
prepared due to the commission's notice of hearing specifying such facets of the hearing would
be held at a later date. ?® As a result, the commission issued an order granting Gulf Power a rate
increase without OPC ever being provided an opportunity to introduce evidence. 2’ Here, the
OPC fully represented citizens in ten days of hearings regarding FPL's petition for a rate increase
and also fully participated in hearings regarding the proposed settlement agreement by
submitting prefiled testimony, participating in discovery, presenting evidence in opposition to
the settlement agreement, and filing post-hearing briefs. 28 Thus, the OPC was not precluded
from zealously representing citizens, but was provided multiple opportunities to urge the public's
position on FPL's petition and subsequent settlement agreement.?®

Electric Utilities

1. Extended Billing Period and Tiered Rates

Public utilities are allowed to use tiered billing, in which a higher rate is charged for higher
levels of use, as a way to encourage conservation. They also are allowed to vary their billing
period from the standard month-long period. Recently a utility adjusted its billing period for one
billing cycle “as part of an ongoing process started in May 2013 to streamline the company’s
routes for meter-reading throughout central and northern Florida.”® As a result of the extended
billing period, some customers’ total usage for the extended billing period increased such that a
tiered rate was applicable, even though their average daily use did not increase during that
period. After many complaints, the utility agreed to refund all increased charges.

2. Public Utility Deposits

Section 366.05, F.S, provides for the powers of the PSC including the power to prescribe fair and
reasonable rates and charges. Based in part on this authority, the commission has adopted a rule
on customer deposits.®? As to the amount of the deposit, the rule requires each public utility’s
tariff to contain the utility’s specific criteria for determining the amount of initial deposit. After a
customer has had continuous service for a period of 23 months, has established a satisfactory

3 d.

2 4.

%d., at 1151.

% 1d., at 1152

27d.,

284,

2 d.

30 Jim Turner, Duke Energy called to explain billing change, Tallahassee Democrat, August 25, 2014,
http://www.tallahassee.com/story/news/politics/2014/08/25/duke-energy-called-explain-billing-change/14594563/
31 |van Penn, Duke Energy refunds $1.7 million to customers because of meter issue, Tampa Bay Times, September 10, 2014,
http://www.tampabay.com/news/business/energy/duke-energy-refunds-17-million-to-customers-because-of-meter-
issue/2197029

32 Rule 25-6.097, F.A.C.
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payment record, and has not done any of a list of actions or non-actions which disqualify it for a
refund, the utility must:

. Refund a residential customer’s deposits, and

o At its option, either refund or pay the higher rate of interest®® for nonresidential deposits.

The rule also allows for an increase in the deposit amount:

(3) New or additional deposits. A utility may require, upon reasonable written notice of not less
than thirty (30) days, a new deposit, where previously waived or returned, or additional deposit,
in order to secure payment of current bills. Such request shall be separate and apart from any bill
for service and shall explain the reason for such new or additional deposit, provided, however,
that the total amount of the required deposit shall not exceed an amount equal to twice the
average charges for actual usage of electric service for the twelve month period immediately
prior to the date of notice. In the event the customer has had service less than twelve months,
then the utility shall base its new or additional deposit upon the average actual monthly usage
available.

The phrase “an amount equal to twice the average charges for actual usage of electric service for
the twelve month period immediately prior to the date of notice” is ambiguous; however, it has
consistently been interpreted and implemented to mean that the total amount of the deposit
required by the utility may not exceed twice the average bill for the immediately preceding
twelve months.3*

Recently there have been complaints that a utility was demanding deposit increases in excess of
the rules.®®

3. Most Advantageous Rate

Utilities have different customer classes and a variety of rates applicable within each class based
on usage amounts and patterns. Recently there were complaints that a utility was billing some
customers using rates that were inappropriately high.3®

33 This higher interest rate is three percent instead of the usual two percent. In all cases the interest is simple interest, not
compounded.

3 See, e.g., Pantry Pride Enterprises, Inc. v. Florida Power & Light Company, 1982 Fla. PUC LEXIS 607, Florida Public
Service Commission (June 4, 1982); In re: Complaint of Sears, Roebuck and Company against Florida Power & Light
Company and motion to compel FPL to continue electric service and to cease and desist demands for deposit pending final
decision regarding complaint, 2006 Fla. PUC LEXIS 241 Florida Public Service Commission (May 9, 2006); In re:
Complaint of Kmart Corporation against Florida Power & Light Company and motion to compel FPL to continue electric
service and to cease and desist demands for deposit pending final decision regarding complaint, 2006 Fla. PUC LEXIS 242
Florida Public Service Commission (May 9, 2006); and In re: Complaint of Frederick Smallakoff against Progress Energy
Florida, Inc. concerning alleged improper billing, 2013 Fla. PUC LEXIS 70 Florida Public Service Commission (March 13,
2013).

35 Mitch Perry, Pinellas Republican state lawmakers say the gloves are off regarding Duke Energy and the PSC, Creative
Loafing Tampa Bay, September 30, 2014, http://cltampa.com/politicalanimal/archives/2014/09/30/pinellas-republican-state-
lawmakers-say-the-gloves-are-off-regarding-duke-energy-and-the-psc#.VNEFL00cTJJ

36 Mike Deeson, Duke bills small businesses, churches at higher rate, WTSP News, October 8, 2014,
http://www.wtsp.com/story/news/investigations/2014/10/07/duke-energy--billing-customers/16866407/
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Florida Energy Efficiency and Conservation Act

Sections 366.80-366.83 and 403.519, F.S., are the “Florida Energy Efficiency and Conservation
Act.” Section 366.82, F.S., provides for setting efficiency and conservation goals and
establishing plans and programs to meet the overall goals. This section was amended in 2008 to
require the commission to adopt appropriate goals for increasing the development of demand-
side renewable energy systems. The term “demand-Side renewable energy” means a system
located on a customer’s premises generating thermal or electric energy using Florida renewable
energy resources and primarily intended to offset all or part of the customer’s electricity
requirements provided such system does not exceed 2 megawatts.

To implement this requirement, the PSC created a five-year solar pilot project, and each year the
utilities collected money for these purposes. At the most recent goal-setting hearings, the utilities
proposed ending the project early, and there was concern about what they might do with
remaining funds.

Effect of Proposed Changes:
Florida Public Service Commission — Meetings

Section 1 amends s. 350.01, F.S., which establishes the Florida Public Service Commission
(PSC or commission), provides for terms of commissioners, and provides for commission
proceedings. The bill limits a commissioner appointed after July 1, 2015, to serving not more
than three consecutive terms.

The bill requires that the commission hold at least one public customer service meeting per year
in the service territory of each public utility regulated by the commission which supplies
electricity. Additionally, it must hold a public customer service meeting in the service territory of
each water or wastewater utility that is subject to regulation under chapter 367, F.S., if at least 10
percent of the customers of that utility file a written request. The meeting must be held within a
reasonable time after receipt of the request.

Finally, the bill requires that specified meetings be streamed live on the Internet, with a recorded

copy of the meeting available afterward on the commission’s web page. This requirement applies

to:

e Each meeting, including an internal affairs meeting, workshop, hearing, or proceeding that is
attended by two or more commissioners, and

e Each meeting, workshop, hearing, or proceeding at which a decision is made which concerns
the rights or obligations of any person.

Florida Public Service Commission — Appointment

Section 2 amends s. 350.031, F.S., which creates the Florida Public Service Commission
Nominating Council and provides its duties and procedures. The bill recognizes that the purpose
of the council is to select nominees to be appointed to an arm of the legislative branch of
government and requires a person who lobbies a member of the council, whether a legislator or
nonlegislator, to register as a legislative lobbyist pursuant to s. 11.045, F.S., and comply with the
requirements of that section.
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This will require the person to:

e Make a separate registration each principal represented,

e Include a statement signed by the principal or principal’s representative that the registrant is
authorized to represent the principal which identifies the principal’s main business,

e State the extent of any direct business association or partnership with any current member of
the Legislature,

e Preserve for a period of 4 years all accounts, bills, receipts, computer records, books, papers,
and other documents and records necessary to substantiate compensation,

e Through his or her lobbying firm, file a compensation report for each calendar quarter during
any portion of which the person was registered to represent a principal,

e Refrain from making, directly or indirectly, any expenditure to the benefit of any council
member, and

e Be subject to a prohibition against knowingly failing to disclose any material fact required by
this section or rules, or knowingly providing false information on any report required by this
section or rules, with a violation of the prohibition a noncriminal infraction punishable by a
fine not to exceed $5,000.

PSC Commissioner Standards of Conduct — Generally

Section 3 amends s. 350.041, F.S., on Commissioners’ standards of conduct to require that
beginning January 1, 2016, each commissioner must annually complete 4 hours of ethics training
that addresses, at a minimum, s. 8, Art. Il of the State Constitution on ethics in government, the
Code of Ethics for Public Officers and Employees, and the public records and public meetings
laws of this state. This requirement may be satisfied by completion of a continuing legal
education class or other continuing professional education class, seminar, or presentation, if the
required subjects are covered.

PSC Commissioner Standards of Conduct — Ex Parte Communications

Section 4 amends s 350.042, F.S., which provides for ex parte communications involving
commissioners. The statute currently prohibits a commissioner from initiating or considering ex
parte communications concerning any proceeding other than a rulemaking proceeding, a
declaratory statement proceeding, workshops, or internal affairs meetings, and prohibits an
individual from discussing ex parte with a commissioner the merits of any issue that he or she
knows will be filed with the commission within 90 days. The bill specifies that the prohibition
applies to a proceeding under ss. 120.569 or 120.57 (proceedings in which a party has a
substantial affected interest involved) and expands the current 90-day language to 180 days.

The bill recognizes the value of having commissioners attend educational programs, conferences,
and meetings of an association of regulatory agencies, and provides requirements for attendance
and participation in such meetings that are intended to avoid a violation of the ex parte
prohibition. While participating in these meetings, a commissioner must refrain from
commenting on or discussing the subject matter of any proceeding covered by the prohibition
and must use reasonable care to ensure that the content of a meeting in which the commissioner
participates is not designed to address or create a forum to influence the commissioner on the
subject matter of any such proceeding.
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The bill requires the Governor to remove from office any commissioner found by the
Commission on Ethics to have willfully and knowingly violated this section.

Public Counsel and Settlement Agreements

Section 5 amends s. 350.0611, F.S., on powers and duties of the Public Counsel. The bill
prohibits submission of a settlement agreement to the PSC, and prohibits the PSC from
approving a settlement agreement, if the Public Counsel participated as a party in the relevant
PSC proceeding as a party and is not a party to the settlement.

This appears to be in reaction to the Citizens of the State of Florida, etc., v. Florida Public
Service Commission case discussed in the Present Situation section above. Read in isolation, this
section could be taken to codify OPC’s arguments in that case. However, part of the Florida
Supreme Court’s reasoning in that case was that:

e The PSC is an arm of the legislative branch and is to perform its duties independently; that
the commission has exclusive jurisdiction to fix electric utilities’ rates; and thus, the plain
language of the statutes clearly provides that the commission independently determines rates
of public utilities and this authority is not conditioned on the OPC's approval or absence of
the OPC's objections; and

e The statutes must be interpreted and applied, to the extent possible, with consistency, in
harmony, and to give full effect to all, and that it was not possible to apply OPC’s argument
consistently and with harmony with the PSC’s statutory sole authority to independently
perform its duties.

Because the bill does change the PSC’s independent, exclusive authority and would continue this

statutory inconsistency, the bill must intend something else.

The reasonable interpretation seems to be that if the OPC does not agree to a settlement
agreement the PSC must proceed as if there were no proposed settlement agreement, holding full
evidentiary hearings, hearing pleadings that designate all relief sought, and hearing evidence to
substantiate that each item of that relief meets the relevant statutory requirements. This would
ensure that all of OPC’s concerns are adequately addressed, thereby better protecting the citizens
of the State of Florida, while maintaining the PSC’s independent authority and the full,
consistent, harmonious effect of each statute.

Electric Utilities — Extended Billing Period and Tiered Rates, Deposits, and Most
Advantageous Rate

Section 6 amends s. 366.05, F.S, which provides for the powers of the PSC, including the power
to prescribe fair and reasonable rates and charges. The bill adds prohibitions and limitations
relating to these rates and charges:

e |If the commission grants a public utility the authorizes both to charge tiered rates based upon
levels of usage and to vary the billing period, the utility may not charge a customer a higher
rate because of an increase in usage attributable to an extension of the billing period.

e Notwithstanding any commission rule to the contrary, a utility may not charge or receive a
deposit in excess of the following amounts:
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o For an existing customer, the total deposit cannot exceed the total charges for 2 months of
average actual usage, calculated by adding the monthly charges from the 12-month
period immediately before the date any change in the deposit amount is sought, dividing
this total by 12, and multiplying the result by 2.3’

o For anew customer, the amount may not exceed 2 months of projected charges,
calculated using the process specified in subparagraph 1. Once a new customer has had
continuous service for a 12-month period, the amount of the deposit shall be recalculated,
using actual usage data. Any difference between the projected and actual amounts must
be resolved by the customer paying any additional amount due or the utility returning any
overcharge.

e If a utility has more than one rate for any customer class, it must notify each customer in that
class of the available rates and explain how the rate is charged to the customer. If a customer
contacts the utility seeking assistance in selecting the most advantageous rate, the utility must
provide good faith assistance to the customer. The customer is responsible for charges for
service calculated under the selected rate.

e New tariffs and changes to an existing tariff, other than an administrative change that does
not substantially change the meaning or operation of the tariff, must be approved by vote of
the commission.

Florida Energy Efficiency and Conservation Act

Section 7 amends s. 366.82, F.S., to require that money received by a utility for implementation
of measures to encourage development of demand-side renewable energy systems be used solely
for that purpose.

Nuclear Asset-Recovery Bonds

Section 8 creates s. 366.95, F.S., which is based on s. 366.8260, F.S., which was enacted
following the severe tropical storm seasons of 2004 and 2005, to create a new financing
mechanism, referred to as securitization, by which investor-owned electric utilities could petition
the PSC for issuance of a financing order authorizing the utility to issue bonds through a separate
legal entity. A financing order would establish a nonbypassable charge to the utility’s customers
to provide a secure stream of revenues to the separate legal entity from which the bonds would
be paid. This securitized revenue stream would allow the utilities access to low-cost financing to
cover storm recovery costs and replenish depleted storm reserve funds. The reduced interest rates
would result in savings to the utilities ratepayers. This mechanism has been used only once.*

The bill authorizes an electric utility to recover “nuclear asset recovery costs”° by issuing bonds
to obtain funding to pay those costs. The bonds would be paid through charging and collecting a

37 This appears to codify current PSC practice.

3 Docket No. 060038-El, Florida Public Service Commission.

39 The bill defines “nuclear asset recovery costs” as pretax costs that an electric utility has incurred or expects to incur which
are caused by, associated with, or remain as a result of the early retirement or abandonment of a nuclear generating asset unit
that generated electricity and is located in this state where such early retirement or abandonment is deemed to be reasonable
and prudent by the commission through a final order approving a settlement or other final order issued by the commission
before July 1, 2017, and where the pretax costs to be securitized exceed $750 million at the time of the filing of the petition.
Such pretax costs, where determined appropriate by the commission, include, but are not limited to, the capitalized cost of the
retired or abandoned nuclear generating asset unit, other applicable capital and operating costs, accrued carrying charges,
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“nuclear asset recovery charge”*? from the utility’s customers. The “financing costs”*! would be
added to the charge. The right to bill and collect the authorized charges and to have all resulting
revenues constitutes “nuclear asset recovery property.”* The utility may transfer the nuclear
asset recovery property to an assignee.*

More specifically, the electric utility would petition the PSC for a financing order. In the petition,

the utility must:

e Describe the total nuclear asset recovery costs;

¢ Indicate whether the utility proposes to finance all or a portion of the nuclear asset recovery
costs using securitized bonds, and if only a portion of the total costs will be recovered
through bonds, identify that portion;

e Estimate the financing costs;

deferred expenses, reductions for applicable insurance and salvage proceeds and previously stipulated write-downs or write-
offs, if any, and the costs of retiring any existing indebtedness, fees, costs, and expenses to modify existing debt agreements
or for waivers or consents related to existing debt agreements. Costs eligible or claimed for recovery pursuant to s. 366.93 are
not eligible for securitization under this section unless they were in the electric utility’s rate base and were included in base
rates before retirement or abandonment.

40 A “nuclear asset recovery charge” is the charge authorized by the commission to repay nuclear asset recovery costs and
financing costs. It is imposed on and part of all customer bills as a separate, nonbypassable charge.

1 The term “financing costs” includes:

e Interest and acquisition, defeasance, or redemption premiums that are payable on nuclear asset recovery bonds;

e Any payment required under an ancillary agreement and any amount required to fund or replenish a reserve account
or other accounts established under the terms of any indenture, ancillary agreement, or other financing documents
pertaining to the bonds;

e Any other cost related to issuing, supporting, repaying, refunding, and servicing the bonds, including, but not limited
to, servicing fees, accounting and auditing fees, trustee fees, legal fees, consulting fees, financial advisor fees,
administrative fees, placement and underwriting fees, capitalized interest, rating agency fees, stock exchange listing
and compliance fees, security registration fees, filing fees, information technology programming costs, and any
other costs necessary to otherwise ensure the timely payment of the bonds or other amounts or charges payable in
connection with the bonds, including costs related to obtaining the financing order;

e Any taxes and license fees imposed on the revenues generated from the collection of the nuclear asset recovery
charge;

e Any state and local taxes, franchise, gross receipts, and other taxes or similar charges, including but not limited to,
regulatory assessment fees, in any such case whether paid, payable, or accrued; and

e Any costs that are incurred by the commission for any outside consultants or counsel.

42 The term “nuclear asset recovery property” means:

e Allrights and interests of an electric utility or successor or assignee under a financing order, including the right to
impose, bill, collect, and receive nuclear asset recovery charges as authorized in the financing order and to obtain
periodic adjustments to such charges as provided in the financing order; and

e All revenues, collections, claims, rights to payments, payments, money, or proceeds arising from the rights and
interests, regardless of whether such revenues, collections, claims, rights to payment, payments, money, or proceeds
are imposed, billed, received, collected, or maintained together with or commingled with other revenues, collections,
rights to payment, payments, money, or proceeds.

43 “Assignee” is defined to mean any entity, including, but not limited to, a corporation, limited liability company, partnership
or limited partnership, public authority, trust, financing entity, or other legally recognized entity to which an electric utility
assigns, sells, or transfers, other than as security, all or a portion of its interest in or right to nuclear asset recovery property.
The term also includes any entity to which an assignee assigns, sells, or transfers, other than as security, its interest in or right
to nuclear asset recovery property. Subparagraph 366.95(5)(a)3. provides that all or any portion of nuclear asset recovery
property may be transferred, sold, conveyed, or assigned to a successor or assignee, that is wholly owned, directly or
indirectly, by the electric utility, created for the limited purpose of acquiring, owning, or administering nuclear asset recovery
property or issuing nuclear asset recovery bonds. This appears to limit the initial transfer of the nuclear asset recovery
property to a subsidiary or affiliate company.
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Estimate the nuclear asset recovery charges necessary to recover the nuclear asset recovery
costs and financing costs and the period for recovery of such costs;

Estimate any projected cost savings, based on current market conditions, or demonstrate how
the issuance of the securitized bonds and the imposition of nuclear asset recovery charges
would avoid or significantly mitigate rate impacts to customers as compared with the
traditional method of financing and recovering nuclear asset recovery costs from customers;
Demonstrate that securitization has a significant likelihood of resulting in lower overall costs
or would avoid or significantly mitigate rate impacts compared to traditional cost recovery;
and

File with the petition direct testimony supporting the petition.

Within 7 days after the filing of a petition, the PSC must publish a case schedule which will
permit the it to make a decision no later than 120 days after the date the petition is filed. No later
than 135 days after the date the petition is filed, the commission must issue either a financing
order or an order rejecting the petition. The commission must issue a financing order authorizing
financing of reasonable and prudent nuclear asset recovery costs and financing costs if it finds
that the issuance of the nuclear asset recovery bonds will have a significant likelihood of
resulting in lower overall costs or would avoid or significantly mitigate rate impacts to customers
as compared with the traditional method of financing and recovering nuclear asset recovery
costs.

A financing order issued by the commission must:

Specify the amount of nuclear asset recovery costs to be financed using securitized bonds;
describe and estimate the amount of financing costs which may be recovered through nuclear
asset recovery charges; and specify the period over which such costs may be recovered;
Determine if the proposed structuring, expected pricing, and financing costs have a
significant likelihood of resulting in lower overall costs or would avoid or significantly
mitigate rate impacts to customers as compared with the traditional method of financing and
recovering nuclear asset recovery costs, and provide detailed findings of fact addressing cost-
effectiveness and associated rate impacts upon retail customers and retail customer classes;
Provide that, for a specified period, the nuclear asset recovery charges authorized in the
financing order shall be nonbypassable and must be paid by all existing and future customers
receiving transmission or distribution service from the electric utility or its successors or
assignees, even if the customer elects to purchase electricity from an alternative electric
supplier including following a fundamental change in regulation of public utilities in the
state;

Include a formula-based true-up mechanism for making expeditious periodic adjustments in
the nuclear asset recovery charges that are necessary to correct for any overcollection or
undercollection of the charges;

Specify the nuclear asset recovery property that is, or will be, created in favor of the electric
utility or its successors or assignees and that will be used to pay or secure the nuclear asset
recovery bonds;

Specify the degree of flexibility to be afforded to the utility in establishing the terms and
conditions of the bonds, including, but not limited to, repayment schedules, expected interest
rates, and other financing costs;
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e Provide that nuclear asset recovery charges must be allocated to the customer classes using
the criteria set out in s. 366.06(1), F.S.,** in the manner in which these costs or their
equivalent were allocated in the cost-of-service study approved in connection with the
electric utility’s last rate case. If the electric utility’s last rate case was resolved by a
settlement agreement, the cost-of-service methodology adopted in the settlement agreement
is to be used;

e Provide that, after the final terms of an issuance of nuclear asset recovery bonds have been
established and prior to the issuance of nuclear asset recovery bonds, the electric utility must
determine the resulting initial nuclear asset recovery charge in accordance with the financing
order and the initial nuclear asset recovery charge is final and effective upon the issuance of
the securitized bonds without further commission action so long as the charge is consistent
with the financing order; and

e Include any other conditions that the PSC considers appropriate and that are authorized by
this section.

If the commission issues a financing order and bonds are issued, the electric utility or its assignee
must file with the commission at least biannually a petition or a letter applying the formula-based
true-up mechanism and, based on estimates of consumption for each rate class and other factors,
requesting administrative approval to make necessary adjustments. Review of the request is
limited to determining whether there is any error in the application of the formula-based
mechanism relating to the amount of any overcollection or undercollection or in the amount of
an adjustment.

Within 120 days after the issuance of nuclear asset recovery bonds, the electric utility must file
with the PSC information on the actual costs of the bond issuance. The PSC must review the
information to determine if the costs incurred in the issuance of the bonds resulted in the lowest
overall costs that were reasonably consistent with market conditions at the time of the issuance
and the terms of the financing order. The commission may disallow any incremental issuance
costs in excess of the lowest overall costs by requiring the utility to make a credit to the capacity
cost recovery clause in an amount equal to the excess of actual issuance costs incurred, and paid
for out of bond proceeds, and the lowest overall issuance costs as determined by the commission.
The commission may not make adjustments to the nuclear asset recovery charges for any excess
issuance costs. The apparent effect of this is that while the amount of the charges remains the
same, the ratepayers get a refund through the credit to the capacity cost recovery clause, which
reduces the amount that ratepayers must pay.

Subsequent to the earlier of the transfer of nuclear asset recovery property to an assignee or the
issuance of nuclear asset recovery bonds, a financing order is irrevocable and the commission
may not, other than the true-up process, amend, modify, or terminate the financing order by any
subsequent action or reduce, impair, postpone, terminate, or otherwise adjust nuclear asset
recovery charges.

4 This statute states that in fixing fair, just, and reasonable rates for each customer class, the commission shall, to the extent
practicable, consider the cost of providing service to the class, as well as the rate history, value of service, and experience of
the public utility; the consumption and load characteristics of the various classes of customers; and public acceptance of rate
structures.
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After the issuance of a financing order, the electric utility retains sole discretion regarding
whether to assign, sell, or otherwise transfer nuclear asset recovery property or to cause nuclear
asset recovery bonds to be issued. If the electric utility decides not to cause bonds to be issued
the electric utility may not recover financing costs from ratepayers.

Within 30 days after the commission issues a financing order or another final order, an adversely
affected party may petition for judicial review in the Florida Supreme Court. The Court must
hear and determine the action as expeditiously as practicable and give the action precedence over
other matters not accorded similar precedence by law.

A financing order remains in effect and all nuclear asset recovery property continues to exist
until the nuclear asset recovery bonds have been paid in full and all financing costs have been
recovered in full. A financing order remains in effect and unabated notwithstanding the
reorganization, bankruptcy, or other insolvency proceedings, or merger, or sale of the electric
utility or its successors or assignees.

An electric utility that has issued nuclear asset recovery bonds must disclose on its bills that
portion of the charges on the bill which represents nuclear asset recovery charges and, if the
nuclear asset recovery property has been transferred to an assignee, must include a statement that
the assignee is the owner of the rights to the nuclear asset recovery charges and that the electric
utility is acting as a collection agent for the assignee. The applicable tariff also must indicate the
nuclear asset recovery charge and the ownership of that charge.

If an electric utility defaults on any payment of nuclear asset recovery charges, a court, upon
application by an interested party, and without limiting any other remedies available to the
applying party, must order the sequestration and payment of the revenues arising from the
nuclear asset recovery property.

Any successor to an electric utility, whether pursuant to any reorganization, bankruptcy, or other
insolvency proceeding or whether pursuant to any merger or acquisition, sale, or other business
combination, or transfer by operation of law, as a result of electric utility restructuring or
otherwise, must perform and satisfy all obligations of, and have the same rights under a
financing order as, the electric utility, including collecting and paying to the person entitled to
receive the revenues, collections, payments, or proceeds of the nuclear asset recovery property.

A valid, enforceable, and attached security interest is perfected against third parties as of the date
of filing of a financing statement in the Florida Secured Transaction Registry and thereafter is a
continuously perfected lien. The security interest in the nuclear asset recovery property and all
proceeds of the nuclear asset recovery property, whether billed, accrued, or collected, and
whether deposited into a deposit account and however evidenced, has priority and take
precedence over any subsequent judicial or other lien creditor.
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If a default or termination occurs under the terms of the nuclear asset recovery bonds, the
financing parties® or their representatives may foreclose on or otherwise enforce their lien and
security interest in any nuclear asset recovery property as if they were a secured party under
Article 9 of the Uniform Commercial Code; and a court may order that amounts arising from
nuclear asset recovery property be transferred to a separate account for the financing parties’
benefit. On application by or on behalf of the financing parties to a circuit court of this state, the
court must order the sequestration and payment to the financing parties of revenues arising from
the nuclear asset recovery property.

The bill sets out a “state pledge” that the state will not:

e Alter the provisions of this section which make the nuclear asset recovery charges
irrevocable, binding, and nonbypassable charges;

e Take or permit any action that impairs or would impair the value of nuclear asset recovery
property or revises authorized nuclear asset recovery costs; or

e Except as allowed under this section, reduce, alter, or impair nuclear asset recovery charges
that are to be imposed, collected, and remitted for the benefit of the bondholders and other
financing parties until all principal, interest, premium, financing costs and other fees,
expenses, or charges incurred, and any contracts to be performed, in connection with the
nuclear asset recovery bonds have been paid and performed in full.

If an electric utility violates this section or a financing order, it is subject to penalties under

s. 366.095, F.S,* and to any other penalties or remedies that the commission determines are
necessary. If the commission orders a penalty or a remedy for a violation, the monetary penalty
or remedy and the costs of defending against the proposed penalty or remedy may not be
recovered from the ratepayers.

Technical Matters and Effective Date

Sections 9, 10, and 11 reenact s. 403.537, F.S., on determination of need for transmission line
and s. 403.9422, F.S., on determination of need for natural gas transmission pipeline, for the
purpose of incorporating the amendment made by this act to s. 350.01, F.S., and reenact

s. 350.043, F.S., on enforcement and interpretation of ethics statutes, for the purpose of
incorporating the amendments made by this act to ss. 350.031, 350.041, and 350.042, F.S.

Section 12 provides an effective date of July 1, 2015.

45 “Financing Party” means any and all of the following; holders of Nuclear Asset Recovery Bonds and trustees, collateral
agents, any party under an Ancillary Agreement, or any other persons acting for the benefit of holders of nuclear asset
recovery bonds.

46 This statute authorizes the commission to impose upon a utility that is found to have refused to comply with or to have
willfully violated any lawful rule or order of the commission or any provision of this chapter a penalty for each offense of not
more than $5,000, which penalty shall be fixed, imposed, and collected by the commission. Each day that such refusal or
violation continues shall constitute a separate offense. Each penalty shall be a lien upon the real and personal property of the
entity, enforceable by the commission as a statutory lien.
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V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Public utilities’ ratepayers:

e Will save on costs of early retirement of a nuclear power plant through
implementation of the bond securitization provisions;

e Will be protected against imposition of higher, tiered rates in situations where total
usage over the extended billing cycle was high enough for imposition of the tiered
rate, but the average daily usage during that period did not increase;

e Will be better protected against imposition of deposits in excess of the amount
currently allowed by rule, two months’ average, actual usage; and

e When they have to choose among multiple potentially-applicable rates, will be better
able to obtain the most advantages rate.

If Duke Energy Florida (or another utility) issues and sells securitized bonds, it will be
able to quickly pay off all or a portion of the carrying costs of a qualifying nuclear power
plant, and thereby get debt off its books and be in a better position to raise capital for
other projects.

People who lobby the Florida Public Service Commission Nominating Council will incur
costs to register as a legislative lobbyist.

C. Government Sector Impact:

The PSC:

e Will incur costs to implement the securitized bond provisions;

e Will incur costs to meet in utilities’ service territories and to stream all meetings live;

e Will, presumably, bear the cost (the amount of which is unknown) for each
commissioner to complete annual ethics training; and
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VI.

VII.

VIII.

e May incur costs to review proposed changes to billing cycles.
Technical Deficiencies:
None.
Related Issues:
None.
Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 350.01, 350.031,
350.041, 350.042, 350.0611, 366.05, and 366.82.

This bill creates section 366.95 of the Florida Statutes.

This bill reenacts the following sections of the Florida Statutes for the purpose of incorporating
amendments made to other statutes: 350.041, 403.537, 403.9422, and 350.043.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS/SB 288 by Communications, Energy, and Public Utilities on April 7, 2015:

e Creates a term limit of three consecutive terms for PSC Commissioners appointed
after July 1, 2015; and

e Creates a process by which an electric utility may seek to recover nuclear asset
recovery costs by issuing bonds to obtain funding to pay those costs, with the bonds
paid through charging and collecting a nuclear asset recovery charge, and that
dedicated revenue stream is used to securitize the bonds to obtain a lower interest
rate.

CS/SB 288 by Communications, Energy, and Public Utilities on February 17, 2015:

e Specifies that the ex parte prohibition applies only to proceedings under ss. 120.569
and 120.57, F.S. (those in which a party has a substantial affected interest);

e Decreases the time period between a communication and when a proceeding is
initiated from one year to 180 days;

e Applies the prohibition to educational programs and conferences, and providing
additional requirements as to a commissioner’s communications during these events;

e Provides that for the Governor to remove a commissioner from office for an ex parte
violation, the ex parte communication must be done willfully and knowingly;

e Creates an exemption to the requirement that all changes to tariffs be approved by a
vote of the commission to allow an administrative change that does not substantially
change the meaning or operation of the tariff without approval.
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B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/08/2015

The Committee on Communications, Energy, and Public Utilities

(Dean) recommended the following:
Senate Amendment (with directory and title amendments)

Between lines 56 and 57
insert:

(3) Any person serving on the commission who seeks to be
appointed or reappointed shall file with the nominating council
no later than June 1 prior to the year in which his or her term
expires a statement that he or she desires to serve an

additional term. A commissioner appointed after July 1, 2015,

may not serve more than three consecutive terms.
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====== DI RECTORY CLAUSE AMENDMENT ======

And the directory clause is amended as follows:

Delete lines 52 - 53
and insert:

Section 1. Subsection (3) of section 350.01, Florida
Statutes, 1is amended, and subsections (8), (9), and (10) are

added to that section, to read:

And the title is amended as follows:
Delete line 3

and insert:
350.01, F.S.; providing term limits for commissioners
appointed after a specified date; requiring the

Florida Public Service
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/08/2015

The Committee on Communications, Energy, and Public Utilities

(Garcia) recommended the following:
Senate Amendment (with title amendment)

Between lines 291 and 292
insert:

Section 8. Section 366.95, Florida Statutes, is created to
read:

366.95 Financing for certain nuclear generating asset

retirement or abandonment costs.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Ancillary agreement” means any bond, insurance policy,
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letter of credit, reserve account, surety bond, interest rate

lock or swap arrangement, hedging arrangement, liquidity or

credit support arrangement, or other financial arrangement

entered into in connection with nuclear asset-recovery bonds.

(b) “Assignee” means any entity, including, but not limited

to, a corporation, limited liability company, partnership or

limited partnership, public authority, trust, financing entity,

or other legally recognized entity to which an electric utility

assigns, sells, or transfers, other than as security, all or a

portion of its interest in or right to nuclear asset-recovery

property. The term also includes any entity to which an assignee

assigns, sells, or transfers, other than as security, its

interest in or right to nuclear asset-recovery property.

(c) “Commission” means the Florida Public Service

Commission.

(d) “Electric utility” or “utility” has the same meaning as
in s. 366.8255.

(e) “Financing costs” means:

1. Interest and acquisition, defeasance, or redemption

premiums that are payable on nuclear asset-recovery bonds;

2. Any payment required under an ancillary agreement and

any amount required to fund or replenish a reserve account or

other accounts established under the terms of any indenture,

ancillary agreement, or other financing documents pertaining to

nuclear asset-recovery bonds;

3. Any other cost related to issuing, supporting, repaying,

refunding, and servicing nuclear asset-recovery bonds,

including, but not limited to, servicing fees, accounting and

auditing fees, trustee fees, legal fees, consulting fees,

Page 2 of 30
4/6/2015 3:29:33 PM 579-03430A-15




40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. CS for SB 288

IR ===

financial advisor fees, administrative fees, placement and

underwriting fees, capitalized interest, rating agency fees,

stock exchange listing and compliance fees, security

registration fees, filing fees, information technology

programming costs, and any other costs necessary to otherwise

ensure the timely payment of nuclear asset-recovery bonds or

other amounts or charges payable in connection with the bonds,

including costs related to obtaining the financing order;

4. Any taxes and license fees imposed on the revenues

generated from the collection of the nuclear asset-recovery

charge;

5. Any state and local taxes, franchise, gross receipts,

and other taxes or similar charges, including, but not limited

to, regulatory assessment fees, in any such case whether paid,

payable, or accrued; and

6. Any costs that are incurred by the commission for any

outside consultants or counsel pursuant to subparagraph (2) (c)?2.

(f) “Financing order” means an order that authorizes the

issuance of nuclear asset-recovery bonds; the imposition,

collection, and periodic adjustments of the nuclear asset-

recovery charge; and the creation of nuclear asset-recovery

property.

(g) “Financing party” means any and all of the following:

holders of nuclear asset-recovery bonds and trustees, collateral

agents, any party under an ancillary agreement, or any other

person acting for the benefit of holders of nuclear asset-

recovery bonds.

(h) “Financing statement” has the same meaning as in Art. 9

of the Uniform Commercial Code.
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(i) “Nuclear asset-recovery bonds” means bonds, debentures,

notes, certificates of participation, certificates of beneficial

interest, certificates of ownership, or other evidences of

indebtedness or ownership that are issued by an electric utility

or an assignee pursuant to a financing order, the proceeds of

which are used directly or indirectly to recover, finance, or

refinance commission-approved nuclear asset-recovery costs and

financing costs, and that are secured by or payable from nuclear

asset-recovery property. If certificates of participation or

ownership are issued, references in this section to principal,

interest, or premium shall be construed to refer to comparable

amounts under those certificates.

() “Nuclear asset-recovery charge” means the amounts

authorized by the commission to repay, finance, or refinance

nuclear asset-recovery costs and financing costs. If determined

appropriate by the commission and provided for in a financing

order, such amounts are to be imposed on and be a part of all

customer bills and be collected by an electric utility or its

successors or assignees, or a collection agent, in full through

a nonbypassable charge that is separate and apart from the

electric utility’s base rates, which charge shall be paid by all

existing or future customers receiving transmission or

distribution service from the electric utility or its successors

or assignees under commission-approved rate schedules or under

special contracts, even if a customer elects to purchase

electricity from an alternative electricity supplier following a

fundamental change in regulation of public utilities in this

state.

(k) “Nuclear asset-recovery costs” means:
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1. At the option of and upon petition by the electric

utility, and as approved by the commission pursuant to sub-

subparagraph (2) (c)1l.b., pretax costs that an electric utility

has incurred or expects to incur which are caused by, associated

with, or remain as a result of the early retirement or

abandonment of a nuclear generating asset unit that generated

electricity and is located in this state where such early

retirement or abandonment is deemed to be reasonable and prudent

by the commission through a final order approving a settlement

or other final order issued by the commission before July 1,

2017, and where the pretax costs to be securitized exceed $750

million at the time of the filing of the petition. Costs

eligible or claimed for recovery pursuant to s. 366.93 are not

eligible for securitization under this section unless they were

in the electric utility’s rate base and were included in base

rates before retirement or abandonment.

2. Such pretax costs, where determined appropriate by the

commission, include, but are not limited to, the capitalized

cost of the retired or abandoned nuclear generating asset unit,

other applicable capital and operating costs, accrued carrying

charges, deferred expenses, reductions for applicable insurance

and salvage proceeds and previously stipulated write-downs or

write-offs, if any, and the costs of retiring any existing

indebtedness, fees, costs, and expenses to modify existing debt

agreements or for waivers or consents related to existing debt

agreements.

(1) “Nuclear asset-recovery property” means:

1. All rights and interests of an electric utility or

successor or assignee of the electric utility under a financing

Page 5 of 30
4/6/2015 3:29:33 PM 579-03430A-15




Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. CS for SB 288

IR ===

127 order, including the right to impose, bill, collect, and receive

128 nuclear asset-recovery charges authorized under the financing

129 |order and to obtain periodic adjustments to such charges as

130 |provided in the financing order; or

131 2. All revenues, collections, claims, rights to payments,

132 |payments, money, or proceeds arising from the rights and

133 interests specified in subparagraph 1., regardless of whether

134 such revenues, collections, claims, rights to payment, payments,

135 money, or proceeds are imposed, billed, received, collected, or

136 |maintained together with or commingled with other revenues,

137 collections, rights to payment, payments, money, Or proceeds.

138 (m) “Pledgee” means a financing party to which an electric

139 |utility or its successors or assignees mortgages, negotiates,

140 hypothecates, pledges, or creates a security interest or lien on

141 all or any portion of its interest in or right to nuclear asset-

142 recovery property.

143 (n) “Uniform Commercial Code” has the same meaning as in
144 chapters 670-680.

145 (2) FINANCING ORDERS.—

146 (a) An electric utility may petition the commission for a

147 financing order. For each petition, the electric utility shall:

148 1. Describe the nuclear asset-recovery costs;

149 2. Indicate whether the utility proposes to finance all or

150 a portion of the nuclear asset-recovery costs using nuclear

151 asset-recovery bonds. If the utility proposes to finance a

152 |portion of such costs, the utility must identify which specific

153 portion in the petition;

154 3. Estimate the financing costs related to the nuclear

155 asset-recovery bonds;
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4. Estimate the nuclear asset-recovery charges necessary to

recover the nuclear asset-recovery costs and financing costs and

the period for recovery of such costs;

5. Estimate any projected cost savings, based on current

market conditions, or demonstrate how the issuance of nuclear

asset-recovery bonds and the imposition of nuclear asset-

recovery charges would avoid or significantly mitigate rate

impacts to customers as compared with the traditional method of

financing and recovering nuclear asset-recovery costs from

customers;

6. Demonstrate that securitization has a significant

likelihood of resulting in lower overall costs or would avoid or

significantly mitigate rate impacts compared to traditional

method of cost recovery; and

7. File direct testimony supporting the petition.

(b) If an electric utility is subject to a settlement

agreement that governs the type and amount of principal costs

that could be included in nuclear asset-recovery costs, the

electric utility must file a petition, or have filed a petition,

with the commission for review and approval of those principal

costs no later than 60 days before filing a petition for a

financing order pursuant to this section. The commission may not

authorize any such principal costs to be included or excluded,

as applicable, as nuclear asset-recovery costs if such inclusion

or exclusion, as applicable, of those costs would otherwise be

precluded by such electric utility’s settlement agreement.

(c)1l. Proceedings on a petition submitted pursuant to

paragraph (a) begin with the petition by an electric utility,

filed subject to the timeframe specified in subparagraph
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185 (1) (k)3., if applicable, and shall be disposed of in accordance

186 |with chapter 120 and applicable rules, except that this section,

187 to the extent applicable, controls.

188 a. Within 7 days after the filing of a petition, the

189 |commission shall publish a case schedule, which must place the

190 |matter before the commission on an agenda that permits a

191 commission decision no later than 120 days after the date the

192 |petition is filed.

193 b. No later than 135 days after the date the petition is

194 filed, the commission shall issue a financing order or an order

195 |rejecting the petition. A party to the commission proceeding may

196 |petition the commission for reconsideration of the financing

197 order within 5 days after the date of its issuance. The

198 commission shall issue a financing order authorizing financing

199 of reasonable and prudent nuclear asset-recovery costs and

200 financing costs if the commission finds that the issuance of the

201 |nuclear asset-recovery bonds and the imposition of nuclear

202 asset-recovery charges authorized by the financing order have a

203 significant likelihood of resulting in lower overall costs or

204 |would avoid or significantly mitigate rate impacts to customers

205 |as compared with the traditional method of financing and

206 recovering nuclear asset-recovery costs. Any determination of

207 whether nuclear asset-recovery costs are reasonable and prudent

208 shall be made with reference to the general public interest and

209 in accordance with subparagraph (1) (k)3., if applicable.

210 2. In a financing order issued to an electric utility, the

211 commission shall:

212 a. Except as provided in sub-subparagraph d. and in

213 subparagraph 4., specify the amount of nuclear asset-recovery
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costs to be financed using nuclear asset-recovery bonds, taking

into consideration, to the extent the commission deems

appropriate, any other methods used to recover these costs. The

commission shall describe and estimate the amount of financing

costs which may be recovered through nuclear asset-recovery

charges and specify the period over which such costs may be

recovered. Any such determination as to the overall time period

for cost recovery must be consistent with a settlement

agreement, if any, as referenced in subparagraph (1) (k)3.;

b. Determine if the proposed structuring, expected pricing,

and financing costs of the nuclear asset-recovery bonds have a

significant likelihood of resulting in lower overall costs or

would avoid or significantly mitigate rate impacts to customers

as compared with the traditional method of financing and

recovering nuclear asset-recovery costs. A financing order must

provide detailed findings of fact addressing cost-effectiveness

and associated rate impacts upon retail customers and retail

customer classes;

c. Require, for the period specified pursuant to sub-

subparagraph a., that the imposition and collection of nuclear

asset-recovery charges authorized under a financing order be

nonbypassable and paid by all existing and future customers

receiving transmission or distribution service from the electric

utility or its successors or assignees under commission-approved

rate schedules or under special contracts, even if a customer

elects to purchase electricity from an alternative electric

supplier following a fundamental change in regulation of public

utilities in this state;

d. Include a formula-based true-up mechanism for making
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expeditious periodic adjustments in the nuclear asset-recovery

charges that customers are required to pay pursuant to the

financing order and for making any adjustments that are

necessary to correct for any overcollection or undercollection

of the charges or to otherwise ensure the timely payment of

nuclear asset-recovery bonds and financing costs and other

required amounts and charges payable in connection with the

nuclear asset-recovery bonds;

e. Specify the nuclear asset-recovery property that is, or

shall be, created in favor of an electric utility or its

successors or assignees and that shall be used to pay or secure

nuclear asset-recovery bonds and all financing costs;

f. Specify the degree of flexibility to be afforded to the

electric utility in establishing the terms and conditions of the

nuclear asset-recovery bonds, including, but not limited to,

repayment schedules, expected interest rates, and other

financing costs consistent with sub-subparagraphs a.-e.;

g. Require nuclear asset-recovery charges to be allocated

to the customer classes using the criteria set out in s.

366.06(1), in the manner in which these costs or their

equivalent was allocated in the cost-of-service study that was

approved in connection with the electric utility’s last rate

case and that is in effect during the nuclear asset-recovery

charge annual billing period. If the electric utility’s last

rate case was resolved by a settlement agreement, the cost-of-

service methodology that was adopted in the settlement agreement

in that case and that is in effect during the nuclear asset-

recovery charge annual billing period shall be used;

h. Require, after the final terms of an issuance of nuclear
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asset-recovery bonds have been established and before the

issuance of nuclear asset-recovery bonds, that the electric

utility determine the resulting initial nuclear asset-recovery

charge in accordance with the financing order and that such

initial nuclear asset-recovery charge be final and effective

upon the issuance of such nuclear asset-recovery bonds without

further commission action so long as the nuclear asset-recovery

charge is consistent with the financing order; and

i. Include any other conditions that the commission

considers appropriate and that are authorized by this section.

In performing the responsibilities of this subparagraph and

subparagraph 5., the commission may engage outside consultants

or counsel. All expenses associated with such services shall be

included as part of financing costs and included in the nuclear

asset-recovery charge.

3. A financing order issued to an electric utility may

provide that creation of the electric utility’s nuclear asset-

recovery property pursuant to sub-subparagraph e. is conditioned

upon, and simultaneous with, the sale or other transfer of the

nuclear asset-recovery property to an assignee and the pledge of

the nuclear asset-recovery property to secure nuclear asset-

recovery bonds.

4. If the commission issues a financing order and nuclear

asset-recovery bonds are issued, the electric utility or

assignee must file with the commission at least biannually a

petition or a letter applying the formula-based true-up

mechanism pursuant to sub-subparagraph 2.d. and, based on

estimates of consumption for each rate class and other

Page 11 of 30
4/6/2015 3:29:33 PM 579-03430A-15




301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329

Florida Senate - 2015 COMMITTEE AMENDMENT
Bill No. CS for SB 288

IR ===

mathematical factors, requesting administrative approval to make

the adjustments described in sub-subparagraph 2.d. The review of

such a request is limited to determining whether there is any

mathematical error in the application of the formula-based

mechanism relating to the amount of any overcollection or

undercollection of nuclear asset-recovery charges and the amount

of any adjustment. Such adjustments shall ensure the recovery of

revenues sufficient to provide for the timely payment of

principal, interest, acquisition, defeasance, financing costs,

or redemption premium and other fees, costs, and charges

relating to nuclear asset-recovery bonds approved under the

financing order. Within 60 days after receiving an electric

utility’s request pursuant to this paragraph, the commission

must approve the request or inform the electric utility of any

mathematical errors in its calculation. If the commission

informs the utility of mathematical errors in its calculation,

the utility may correct its error and refile its request. The

timeframes previously described in this paragraph apply to a

refiled request.

5. Within 120 days after the issuance of nuclear asset-

recovery bonds, the electric utility shall file with the

commission information on the actual costs of the nuclear asset-

recovery bonds issuance. The commission shall review, on a

reasonably comparable basis, such information to determine if

such costs incurred in the issuance of the bonds resulted in the

lowest overall costs that were reasonably consistent with market

conditions at the time of the issuance and the terms of the

financing order. The commission may disallow all incremental

issuance costs in excess of the lowest overall costs by
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requiring the electric utility to make a credit to the capacity

cost recovery clause in an amount equal to the excess of actual

issuance costs incurred, and paid for out of nuclear asset-

recovery bonds proceeds, and the lowest overall issuance costs

as determined by the commission. The commission may not make

adjustments to the nuclear asset-recovery charges for any such

excess issuance costs.

6. Subsequent to the transfer of nuclear asset-recovery

property to an assignee or the issuance of nuclear asset-

recovery bonds authorized thereby, whichever is earlier, a

financing order is irrevocable and, except as provided in

subparagraph (c)4. and paragraph (d), the commission may not

amend, modify, or terminate the financing order by any

subsequent action or reduce, impair, postpone, terminate, or

otherwise adjust nuclear asset-recovery charges approved in the

financing order. After the issuance of a financing order, the

electric utility retains sole discretion regarding whether to

assign, sell, or otherwise transfer nuclear asset-recovery

property or to cause nuclear asset-recovery bonds to be issued,

including the right to defer or postpone such assignment, sale,

transfer, or issuance. If the electric utility decides not to

cause nuclear asset-recovery bonds to be issued, the electric

utility may not recover financing costs as defined in paragraph

(1) () from customers.

(d) At the request of an electric utility, the commission

may commence a proceeding and issue a subsequent financing order

that provides for refinancing, retiring, or refunding nuclear

asset-recovery bonds issued pursuant to the original financing

order if the commission finds that the subsequent financing
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order satisfies all of the criteria specified in paragraph (c).

Effective upon retirement of the refunded nuclear asset-recovery

bonds and the issuance of new nuclear asset-recovery bonds, the

commission shall adjust the related nuclear asset-recovery

charges accordingly.

(e) Within 30 days after the commission issues a financing

order or a decision denying a request for reconsideration or, if

the request for reconsideration is granted, within 30 days after

the commission issues its decision on reconsideration, an

adversely affected party may petition for judicial review in the

Florida Supreme Court. The petition for review must be served

upon the executive director of the commission personally or by

service at the office of the commission. Review on appeal shall

be based solely on the record before the commission and briefs

to the court and is limited to determining whether the financing

order, or the order on reconsideration, conforms to the state

constitution and laws of this state and federal law and 1is

within the authority of the commission under this section.

Inasmuch as delay in the determination of the appeal of a

financing order will delay the issuance of nuclear asset-

recovery bonds, thereby diminishing savings to customers which

might be achieved if such nuclear asset-recovery bonds were

issued as contemplated by a financing order, the Florida Supreme

Court shall proceed to hear and determine the action as

expeditiously as practicable and give the action precedence over

other matters not accorded similar precedence by law.

(f)1. A financing order remains in effect and all such

nuclear asset-recovery property continues to exist until nuclear

asset-recovery bonds issued pursuant to the financing order have
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been paid in full and all commission-approved financing costs of

such nuclear asset-recovery bonds have been recovered in full.

2. A financing order issued to an electric utility remains

in effect and unabated notwithstanding the reorganization,

bankruptcy, or other insolvency proceedings, or merger, Or sale

of the electric utility or its successors or assignees.

(3) EXCEPTIONS TO COMMISSION JURISDICTION.—

(a) If the commission issues a financing order to an

electric utility pursuant to this section, the commission may

not, in exercising its powers and carrying out its duties

regarding any matter within its authority pursuant to this

chapter, consider the nuclear asset-recovery bonds issued

pursuant to the financing order to be the debt of the electric

utility other than for federal income tax purposes, consider the

nuclear asset-recovery charges paid under the financing order to

be the revenue of the electric utility for any purpose, oOr

consider the nuclear asset-recovery costs or financing costs

specified in the financing order to be the costs of the electric

utility, nor may the commission determine any action taken by an

electric utility which is consistent with the financing order to

be unjust or unreasonable.

(b) The commission may not order or otherwise directly or

indirectly require an electric utility to use nuclear asset-

recovery bonds to finance any project, addition, plant,

facility, extension, capital improvement, equipment, or any

other expenditure, unless that expenditure is a nuclear asset-

recovery cost and the electric utility has filed a petition

pursuant to paragraph (2) (a) to finance such expenditure using

nuclear asset-recovery bonds. The commission may not refuse to
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allow an electric utility to recover nuclear asset-recovery

costs in an otherwise permissible fashion, or refuse or

condition authorization or approval pursuant to s. 366.04 of the

issuance and sale by an electric utility of securities or the

assumption by it of liabilities or obligations, solely because

of the potential availability of nuclear asset-recovery cost

financing.

(4) ELECTRIC UTILITY DUTIES.—The electric bills of an

electric utility that has obtained a financing order and caused

nuclear asset-recovery bonds to be issued must:

(a) Explicitly reflect that a portion of the charges on

such bill represents nuclear asset-recovery charges approved in

a financing order issued to the electric utility and, if the

nuclear asset-recovery property has been transferred to an

assignee, must include a statement to the effect that the

assignee is the owner of the rights to nuclear asset-recovery

charges and that the electric utility or other entity, if

applicable, is acting as a collection agent or servicer for the

assignee. The tariff applicable to customers must indicate the

nuclear asset-recovery charge and the ownership of that charge.

(b) Include the nuclear asset-recovery charge on each

customer’s bill as a separate line item titled “Asset

Securitization Charge” and include both the rate and the amount

of the charge on each bill.

The failure of an electric utility to comply with this

subsection does not invalidate, impair, or affect any financing

order, nuclear asset-recovery property, nuclear asset-recovery

charge, or nuclear asset-recovery bonds, but does subject the
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electric utility to penalties under s. 366.095.
(5) NUCLEAR ASSET-RECOVERY PROPERTY.—

(a)l. All nuclear asset-recovery property that is specified

in a financing order constitutes an existing, present property

right or interest therein, notwithstanding that the imposition

and collection of nuclear asset-recovery charges depends on the

electric utility, to which the financing order is issued,

performing its servicing functions relating to the collection of

nuclear asset-recovery charges and on future electricity

consumption. Such property exists whether or not the revenues or

proceeds arising from the property have been billed, have

accrued, or have been collected and notwithstanding the fact

that the value or amount of the property is dependent on the

future provision of service to customers by the electric utility

or 1ts successors or assignees.

2. Nuclear asset-recovery property specified in a financing

order exists until nuclear asset-recovery bonds issued pursuant

to the financing order are paid in full and all financing costs

and other costs of such nuclear asset-recovery bonds have been

recovered in full.

3. All or any portion of nuclear asset-recovery property

specified in a financing order issued to an electric utility may

be transferred, sold, conveyed, or assigned to a successor Or

assignee, that is wholly owned, directly or indirectly, by the

electric utility, created for the limited purpose of acquiring,

owning, or administering nuclear asset-recovery property or

issuing nuclear asset-recovery bonds under the financing order.

All or any portion of nuclear asset-recovery property may be

pledged to secure nuclear asset-recovery bonds issued pursuant
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to the financing order, amounts payable to financing parties and

to counterparties under any ancillary agreements, and other

financing costs. Each such transfer, sale, conveyance,

assignment, or pledge by an electric utility or affiliate of an

electric utility is considered to be a transaction in the

ordinary course of business.

4. If an electric utility defaults on any required payment

of charges arising from nuclear asset-recovery property

specified in a financing order, a court, upon application by an

interested party, and without limiting any other remedies

available to the applying party, shall order the sequestration

and payment of the revenues arising from the nuclear asset-

recovery property to the financing parties. Any such financing

order remains in full force and effect notwithstanding any

reorganization, bankruptcy, or other insolvency proceedings with

respect to the electric utility or its successors or assignees.

5. The interest of a transferee, purchaser, acquirer,

assignee, or pledgee in nuclear asset-recovery property

specified in a financing order issued to an electric utility,

and in the revenue and collections arising from that property,

is not subject to setoff, counterclaim, surcharge, or defense by

the electric utility or any other person or in connection with

the reorganization, bankruptcy, or other insolvency of the

electric utility or any other entity.

6. Any successor to an electric utility, whether pursuant

to any reorganization, bankruptcy, or other insolvency

proceeding or whether pursuant to any merger or acquisition,

sale, or other business combination, or transfer by operation of

law, as a result of electric utility restructuring or otherwise,
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must perform and satisfy all obligations of, and have the same

rights under a financing order as, the electric utility under

the financing order in the same manner and to the same extent as

the electric utility, including collecting and paying to the

person entitled to receive the revenues, collections, payments,

or proceeds of the nuclear asset-recovery property.

(b)1. Except as provided in this section, the Uniform

Commercial Code does not apply to nuclear asset-recovery

property or any right, title, or interest of an electric utility

or assignee described in subparagraph (1) (1)1., whether before

or after the issuance of the financing order. In addition, such

right, title, or interest pertaining to a financing order,

including, but not limited to, the associated nuclear asset-

recovery property and any revenues, collections, claims, rights

to payment, payments, money, or proceeds of or arising from

nuclear asset-recovery charges pursuant to such order, is not

deemed proceeds of any right or interest other than in the

financing order and the nuclear asset-recovery property arising

from the order.

2. The creation, attachment, granting, perfection,

priority, and enforcement of liens and security interests in

nuclear asset-recovery property to secure nuclear asset-recovery

bonds is governed solely by this section and, except to the

extent provided in this section, not by the Uniform Commercial

Code.

3. A valid, enforceable, and attached lien and security

interest in nuclear asset-recovery property may be created only

upon the later of:

a. The issuance of a financing order;
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b. The execution and delivery of a security agreement with

a financing party in connection with the issuance of nuclear

asset-recovery bonds; or

c. The receipt of value for nuclear asset-recovery bonds.

A valid, enforceable, and attached security interest is

perfected against third parties as of the date of filing of a

financing statement in the Florida Secured Transaction Registry,

as defined in s. 679.527, in accordance with subparagraph 4.,

and is thereafter a continuously perfected lien; and such

security interest in the nuclear asset-recovery property and all

proceeds of such nuclear asset-recovery property, whether or not

billed, accrued, or collected, and whether or not deposited into

a deposit account and however evidenced, has priority in

accordance with subparagraph 8. and takes precedence over any

subsequent judicial or other lien creditor. A continuation

statement does not need to be filed to maintain such perfection.

4. Financing statements required to be filed pursuant to

this section must be filed, maintained, and indexed in the same

manner and in the same system of records maintained for the

filing of financing statements in the Florida Secured

Transaction Registry, as defined in s. 679.527. The filing of

such a financing statement is the only method of perfecting a

lien or security interest on nuclear asset-recovery property.

5. The priority of a lien and security interest perfected

under this paragraph is not impaired by any later modification

of the financing order or nuclear asset-recovery property or by

the commingling of funds arising from nuclear asset-recovery

property with other funds, and any other security interest that
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may apply to those funds is terminated as to all funds

transferred to a segregated account for the benefit of an

assignee or a financing party or to an assignee or financing

party directly.

6. If a default or termination occurs under the terms of

the nuclear asset-recovery bonds, the financing parties or their

representatives may foreclose on or otherwise enforce their lien

and security interest in any nuclear asset-recovery property as

if they were a secured party under Art. 9 of the Uniform

Commercial Code; and a court may order that amounts arising from

nuclear asset-recovery property be transferred to a separate

account for the financing parties’ benefit, to which their lien

and security interest applies. Upon application by or on behalf

of the financing parties to a circuit court of this state, the

court shall order the sequestration and payment to the financing

parties of revenues arising from the nuclear asset-recovery

property.

7. The interest of a pledgee of an interest or any rights

in any nuclear asset-recovery property is not perfected until

filing as provided in subparagraph 4.

8. The priority of the conflicting interests of pledgees in

the same interest or rights in any nuclear asset-recovery

property is determined as follows:

a. Conflicting perfected interests or rights of pledgees

rank according to priority in time of perfection. Priority dates

from the time a filing covering the interest or right is made in

accordance with this paragraph.

b. A perfected interest or right of a pledgee has priority

over a conflicting unperfected interest or right of a pledgee.
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c. A perfected interest or right of a pledgee has priority

over a person who becomes a lien creditor after the perfection

of such pledgee’s interest or right.

(c) The sale, assignment, or transfer of nuclear asset-

recovery property is governed by this paragraph. All of the

following apply to a sale, assignment, or transfer under this

paragraph:

1. The sale, conveyance, assignment, or other transfer of

nuclear asset-recovery property by an electric utility to an

assignee that the parties have in the governing documentation

expressly stated to be a sale or other absolute transfer is an

absolute transfer and true sale of, and not a pledge of or

secured transaction relating to, the transferor’s right, title,

and interest in, to, and under the nuclear asset-recovery

property, other than for federal and state income and franchise

tax purposes. After such a transaction, the nuclear asset-

recovery property is not subject to any claims of the transferor

or the transferor’s creditors, other than creditors holding a

prior security interest in the nuclear asset-recovery property

perfected under paragraph (b).

2. The characterization of the sale, conveyance,

assignment, or other transfer as a true sale or other absolute

transfer under subparagraph 1. and the corresponding

characterization of the transferee’s property interest are not
affected by:

a. Commingling of amounts arising with respect to the

nuclear asset-recovery property with other amounts;

b. The retention by the transferor of a partial or residual

interest, including an equity interest, in the nuclear asset-
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recovery property, whether direct or indirect, or whether

subordinate or otherwise;

c. Any recourse that the transferee may have against the

transferor other than any such recourse created, contingent

upon, or otherwise occurring or resulting from one or more of

the transferor’s customers’ inability or failure to timely pay

all or a portion of the nuclear asset-recovery charge;

d. Any indemnifications, obligations, or repurchase rights

made or provided by the transferor, other than indemnity or

repurchase rights based solely upon a transferor’s customers’

inability or failure to timely pay all or a portion of the

nuclear asset-recovery charge;

e. The responsibility of the transferor to collect nuclear

asset-recovery charges;

f. The treatment of the sale, conveyance, assignment, or

other transfer for tax, financial reporting, or other purposes;

or

g. The granting or providing to holders of nuclear asset-

recovery bonds a preferred right to the nuclear asset-recovery

property or credit enhancement by the electric utility or its

affiliates with respect to such nuclear asset-recovery bonds.

3. Any right that an electric utility has in the nuclear

asset-recovery property before its pledge, sale, or transfer or

any other right created under this section or created in the

financing order and assignable under this section or assignable

pursuant to a financing order is property in the form of a

contract right. Transfer of an interest in nuclear asset-

recovery property to an assignee is enforceable only upon the

later of the issuance of a financing order, the execution and
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delivery of transfer documents to the assignee in connection

with the issuance of nuclear asset-recovery bonds, and the

receipt of value. An enforceable transfer of an interest in

nuclear asset-recovery property to an assignee is perfected

against all third parties, including subsequent judicial or

other lien creditors, when a notice of that transfer has been

given by the filing of a financing statement in accordance with

subparagraph (b)4. The transfer is perfected against third

parties as of the date of filing.

4. Financing statements required to be filed under this

section must be maintained and indexed in the same manner and in

the same system of records maintained for the filing of

financing statements in the Florida Secured Transaction

Registry, as defined in s. 679.527. The filing of such a

financing statement is the only method of perfecting a transfer

of nuclear asset-recovery property.

5. The priority of a transfer perfected under this section

is not impaired by any later modification of the financing order

or nuclear asset-recovery property or by the commingling of

funds arising from nuclear asset-recovery property with other

funds. Any other security interest that may apply to those

funds, other than a security interest perfected under paragraph

(b), i1s terminated when they are transferred to a segregated

account for the assignee or a financing party. If nuclear asset-

recovery property has been transferred to an assignee or

financing party, any proceeds of that property must be held in

trust for the assignee or financing party.

6. The priority of the conflicting interests of assignees

in the same interest or rights in any nuclear asset-recovery
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property is determined as follows:

a. Conflicting perfected interests or rights of assignees

rank according to priority in time of perfection. Priority dates

from the time a filing covering the transfer is made in

accordance with subparagraph (b)4.

b. A perfected interest or right of an assignee has

priority over a conflicting unperfected interest or right of an

assignee.

c. A perfected interest or right of an assignee has

priority over a person who becomes a lien creditor after the

perfection of such assignee’s interest or right.

(6) DESCRIPTION OR INDICATION OF PROPERTY.—The description

of nuclear asset-recovery property being transferred to an

assignee in any sale agreement, purchase agreement, or other

transfer agreement, granted or pledged to a pledgee in any

security agreement, pledge agreement, or other security

document, or indicated in any financing statement is only

sufficient if such description or indication describes the

financing order that created the nuclear asset-recovery property

and states that such agreement or financing statement covers all

or part of such property described in such financing order. This

subsection applies to all purported transfers of, and all

purported grants or liens or security interests in, nuclear

asset-recovery property, regardless of whether the related sale

agreement, purchase agreement, other transfer agreement,

security agreement, pledge agreement, or other security document

was entered into, or any financing statement was filed, before

or after the effective date of this section.

(7) FINANCING STATEMENTS.—All financing statements
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referenced in this section are subject to Part V of Art. 9 of

the Uniform Commercial Code, except that the requirement as to

continuation statements does not apply.

(8) CHOICE OF LAW.—The law governing the wvalidity,

enforceability, attachment, perfection, priority, and exercise

of remedies with respect to the transfer of an interest or right

or the pledge or creation of a security interest in any nuclear

asset-recovery property shall be the laws of this state, and

exclusively, the laws of this section.

(9) NUCLEAR ASSET-RECOVERY BONDS NOT PUBLIC DEBT.—The state

or its political subdivisions are not liable on any nuclear

asset-recovery bonds, and the bonds are not a debt or a general

obligation of the state or any of its political subdivisions,

agencies, or instrumentalities. An issue of nuclear asset-

recovery bonds does not, directly or indirectly or contingently,

obligate the state or any agency, political subdivision, or

instrumentality of the state to levy any tax or make any

appropriation for payment of the nuclear asset-recovery bonds,

other than in their capacity as consumers of electricity. This

subsection does not preclude bond guarantees or enhancements

pursuant to this section. All nuclear asset-recovery bonds must

contain on the face thereof a statement to the following effect:

“Neither the full faith and credit nor the taxing power of the

State of Florida is pledged to the payment of the principal of,

or interest on, this bond.”

(10) NUCLEAR ASSET-RECOVERY BONDS AS LEGAL INVESTMENTS WITH

RESPECT TO INVESTORS THAT REQUIRE STATUTORY AUTHORITY REGARDING

LEGAL INVESTMENT.—All of the following entities may legally

invest any sinking funds, moneys, or other funds belonging to
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them or under their control in nuclear asset-recovery bonds:

(a) The state, the investment board, municipal

corporations, political subdivisions, public bodies, and public

officers, except for members of the commission.

(b) Banks and bankers, savings and loan associations,

credit unions, trust companies, savings banks and institutions,

investment companies, insurance companies, insurance

associations, and other persons carrying on a banking or

insurance business.

(c) Personal representatives, guardians, trustees, and

other fiduciaries.

(d) All other persons whatsoever who are now or may

hereafter be authorized to invest in bonds or other obligations

of a similar nature.

(11) STATE PLEDGE.—

(a) For purposes of this subsection, the term “bondholder”

means a person who holds a nuclear asset-recovery bond.

(b) The state pledges to and agrees with bondholders, the

owners of the nuclear asset-recovery property, and other

financing parties that the state will not:

1. Alter the provisions of this section which make the

nuclear asset-recovery charges imposed by a financing order

irrevocable, binding, and nonbypassable charges;

2. Take or permit any action that impairs or would impair

the value of nuclear asset-recovery property or revises the

nuclear asset-recovery costs for which recovery is authorized;

or

3. Except as authorized under this section, reduce, alter,

or impair nuclear asset-recovery charges that are to be imposed,
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collected, and remitted for the benefit of the bondholders and

other financing parties until any and all principal, interest,

premium, financing costs and other fees, expenses, or charges

incurred, and any contracts to be performed, in connection with

the related nuclear asset-recovery bonds have been paid and

performed in full.

This paragraph does not preclude limitation or alteration if

full compensation is made by law for the full protection of the

nuclear asset-recovery charges collected pursuant to a financing

order and of the holders of nuclear asset-recovery bonds and any

assignee or financing party entering into a contract with the

electric utility.

(c) Any person or entity that issues nuclear asset-recovery

bonds may include the pledge specified in paragraph (b) in the

nuclear asset-recovery bonds and related documentation.

(12) NOT AN ELECTRIC UTILITY.—An assignee or financing

party is not an electric utility or person providing electric

service by virtue of engaging in the transactions described in

this section.

(13) CONFLICTS.—If there is a conflict between this section

and any other law regarding the attachment, assignment, or

perfection, or the effect of perfection, or priority of,

assignment or transfer of, or security interest in nuclear

asset-recovery property, this section governs.
(14) EFFECT OF INVALIDITY ON ACTIONS.—Effective on the date

that nuclear asset-recovery bonds are first issued under this

section, if any provision of this section is held to be invalid

or 1s invalidated, superseded, replaced, repealed, or expires
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for any reason, that occurrence does not affect the validity of

any action allowed under this section which is taken by an

electric utility, an assignee, a financing party, a collection

agent, or a party to an ancillary agreement; and any such action

remains in full force and effect with respect to all nuclear

asset-recovery bonds issued or authorized in a financing order

issued under this section before the date that such provision is

held to be invalid or is invalidated, superseded, replaced, or

repealed, or that expires for any reason.

(15) PENALTIES.—A violation of this section or of a

financing order issued under this section subjects the utility

that obtained the order to penalties under s. 366.095 and to any

other penalties or remedies that the commission determines are

necessary to achieve the intent of this section and the intent

and terms of the financing order and to prevent any increase in

financial impact to the utility’s customers above that set forth

in the financing order. If the commission orders a penalty or a

remedy for a violation, the monetary penalty or remedy and the

costs of defending against the proposed penalty or remedy may

not be recovered from the customers. The commission may not make

adjustments to nuclear asset-recovery charges for any such

penalties or remedies.

================= T I TLE A MEDNDDMENT ========s=s=======
And the title is amended as follows:

Between lines 42 and 43
insert:

creating s. 366.95, F.S.; defining terms; authorizing

electric utilities to petition the Florida Public
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823 Service Commission for certain financing orders that
824 authorize the issuance of nuclear asset-recovery
825 bonds, the imposition, collection, and periodic
826 adjustments of nuclear asset-recovery charges, and the
827 creation of nuclear asset-recovery property; providing
828 requirements; providing exceptions to the commission’s
829 jurisdictions as it relates to financing orders;
830 specifying duties of electric utilities that have
831 obtained a financing order and issued nuclear asset-
832 recovery bonds; specifying properties, requirements
833 and limitations relating to nuclear asset-recovery
834 property; providing requirements as to the sufficiency
835 of the description of certain nuclear asset-recovery
836 property; subjecting financing statements to the
837 Uniform Commercial Code; providing an exception;
838 specifying that nuclear asset-recovery bonds are not
839 public debt; specifying certain state pledges relating
840 to bondholders; declaring certain entities as not
841 electric utilities under certain circumstances;
842 specifying effect of certain provisions in situations
843 of conflict; providing for protecting validity of
844 certain bonds under certain circumstances; providing
845 penalties;
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A bill to be entitled
An act relating to utilities regulation; amending s.
350.01, F.S.; requiring the Florida Public Service
Commission to hold public customer service meetings in
certain service territories; requiring that specified
meetings, workshops, hearings, or proceedings of the
commission be streamed live and recorded copies be
made available on the commission’s web page; amending
s. 350.031, F.S.; requiring a person who lobbies a
member of the Florida Public Service Commission
Nominating Council to register as a lobbyist;
reenacting and amending s. 350.041, F.S.; requiring
public service commissioners to annually complete
ethics training; providing applicability; amending s.
350.042, F.S.; revising the prohibition against ex
parte communication to apply to any matter that a
commissioner knows or reasonably expects will be filed
within a certain timeframe; providing legislative
intent; defining terms; applying the prohibition
against ex parte communications to specified meetings;
requiring the Governor to remove from office any
commissioner found to have willfully and knowingly
violated the ex parte communications statute; amending
s. 350.0611, F.S.; authorizing the Public Counsel to
be a party to settlement agreements in any proceeding
before the commission in which he or she has
participated as a party; prohibiting a settlement
agreement to which the Public Counsel is not a party

from being submitted to or approved by the Florida
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Public Service Commission; amending s. 366.05, F.S.;
limiting the use of tiered rates in conjunction with
extended billing periods; limiting deposit amounts;
requiring a utility to notify each customer if it has
more than one rate for any customer class; requiring
the utility to provide good faith assistance to the
customer in determining the best rate; assigning
responsibility to the customer for the rate selection;
requiring that the commission approve new tariffs and
certain changes to existing tariffs; amending s.
366.82, F.S.; requiring that money received by a
utility for the development of demand-side renewable
energy systems be used solely for that purpose;
reenacting ss. 403.537 and 403.9422, F.S., relating to
determination of need for electric and natural gas
transmission lines, respectively; reenacting s.
350.043, F.S., relating to the enforcement and
interpretation of laws relating to the commission;

providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (8), (9), and (10) are added to
section 350.01, Florida Statutes, to read:

350.01 Florida Public Service Commission; terms of
commissioners; vacancies; election and duties of chair; quorum;
proceedings.—

(8) At least annually, the commission shall hold a customer

service meeting, open to the public, in the service territory of
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each public utility regulated by the commission which supplies

electricity.

(9) The commission shall hold a customer service meeting,

open to the public, in the service territory of each water or

wastewater utility that is subject to regulation under chapter

367, upon receipt of a written request signed by at least 10

percent of the customers of that utility. Such meeting shall be

scheduled within a reasonable time after receipt of the request.

(10) Each meeting, including an internal affairs meeting,

workshop, hearing, or proceeding that is attended by two or more

commissioners and each meeting, workshop, hearing, or proceeding

at which a decision is made which concerns the rights or

obligations of any person, shall be streamed live on the

Internet, and a recorded copy of such meeting, workshop,

hearing, or proceeding must be made available on the

commission’s web page.

Section 2. Subsection (10) is added to section 350.031,
Florida Statutes, to read:

350.031 Florida Public Service Commission Nominating
Council.—

(10) In keeping with the purpose of the council, which is

to select nominees to be appointed to an arm of the legislative

branch of government, a person who lobbies a member of the

council, legislator or nonlegislator, must register as a

lobbyist pursuant to s. 11.045 and comply with the requirements

of that section.

Section 3. Present subsection (3) of section 350.041,
Florida Statutes, i1s reenacted and amended, and a new subsection

(3) is added to that section, to read:
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88 350.041 Commissioners; standards of conduct.—
89 (3) ETHICS TRAINING.—Beginning January 1, 2016, a

90 commissioner must annually complete 4 hours of ethics training

91 that addresses, at a minimum, s. 8, Art. II of the State
92 Constitution, the Code of Ethics for Public Officers and

93| Employees, and the public records and public meetings laws of

94 this state. This requirement may be satisfied by completion of a

95 continuing legal education class or other continuing

96| professional education class, seminar, or presentation, if the

97| required subjects are covered.

98 (4) COMMISSION ON ETHICS.—The Commission on Ethics shall

99 accept and investigate any alleged violations of this section
100| pursuant to the procedures contained in ss. 112.322-112.3241.
101 The Commission on Ethics shall provide the Governor and the
102 Florida Public Service Commission Nominating Council with a
103 report of its findings and recommendations. The Governor is
104 authorized to enforce the findings and recommendations of the
105| Commission on Ethics, pursuant to part III of chapter 112. A
106| public service commissioner or a member of the Florida Public
107 Service Commission Nominating Council may request an advisory
108 opinion from the Commission on Ethics, pursuant to s.

109 112.322(3) (a), regarding the standards of conduct or

110 prohibitions set forth in this section and ss. 350.031, 350.04,
111} and 350.042.

112 Section 4. Subsections (1) and (3) and paragraph (b) of

113 subsection (7) of section 350.042, Florida Statutes, are amended
114 to read:

115 350.042 Ex parte communications.—

116 (1) A commissioner should accord to every person who is
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legally interested in a proceeding, or the person’s lawyer, full
right to be heard according to law, and, except as authorized by
law, shall neither initiate nor consider ex parte communications
concerning the merits, threat, or offer of reward in any

proceeding under s. 120.569 or s. 120.57 which is currently

pending before the commission or which he or she knows or

reasonably expects will be filed with the commission within 180

days after the date of any such communication, other than a

proceeding under s. 120.54 or s. 120.565, workshops, or internal
affairs meetings. An Ne individual may not shald discuss ex
parte with a commissioner the merits of any issue that he or she

knows will be filed with the commission within 180 88 days. Fhe

provisiens—ef This subsection does shaltd not apply to commission
staff.
(3) (a) The Legislature finds that it is important to have

commissioners who are educated and informed on regulatory

policies and developments in science, technology, business

management, finance, law, and public policy which are associated

with the industries that the commissioners regqulate, and the

Legislature also finds that it is in the public interest for

commissioners to become educated and informed on these matters

through active participation in meetings that are scheduled by

the sponsoring organization, such as sessions, programs, Or

conferences, which are duly noticed and open to the public.

(b) As used in this subsection, the term “active

participation” or the term “participating in” includes, but is

not limited to, attending or speaking at educational sessions,

participating in organization governance by attending meetings,

serving on committees, or in leadership positions, participating
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in panel discussions, and attending meals and receptions

associated with such events that are open to all attendees.

(c) The prohibition in subsection (1) remains in effect at

all times at such meetings wherever located. While participating

in such meetings, a commissioner shall:

1. Refrain from commenting on or discussing the subject
120.569 or s. 120.57 which is

currently pending before the commission or which he or she knows

matter of any proceeding under s.

or reasonably expects will be filed with the commission within

180 days after the meeting; and

2. Use reasonable care to ensure that the content of the

educational session or other session in which the commissioner

participates is not designed to address or create a forum to

influence the commissioner on the subject matter of any
120.569 or s.

proceeding under s. 120.57 which is currently

pending before the commission or which he or she knows or

reasonably expects will be filed with the commission within 180
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(b) If the Commission on Ethics finds that there has been a
violation of this section by a public service commissioner, it
shall provide the Governor and the Florida Public Service
Commission Nominating Council with a report of its findings and

recommendations. The Governor shall remove from office a

commissioner who willfully and knowingly violates this section

and is authorized to enforce the findings and recommendations of
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175 the Commission on Ethics, pursuant to part III of chapter 112.
176 Section 5. Section 350.0611, Florida Statutes, is amended

177 to read:

178 350.0611 Public Counsel; duties and powers.—It shall be the
179| duty of the Public Counsel to provide legal representation for
180 the people of the state in proceedings before the commission and
181 in proceedings before counties pursuant to s. 367.171(8). The
182 Public Counsel shall have such powers as are necessary to carry
183 out the duties of his or her office, including, but not limited
184 to, the following specific powers:

185 (1) To recommend to the commission or the counties, by

186| petition, the commencement of any proceeding or action or to
187 appear, in the name of the state or its citizens, in any

188| proceeding or action before the commission or the counties and
189| wurge therein any position which he or she deems to be in the
190| public interest, whether consistent or inconsistent with

191| positions previously adopted by the commission or the counties,
192 and utilize therein all forms of discovery available to

193 attorneys in civil actions generally, subject to protective

194 orders of the commission or the counties which shall be

195 reviewable by summary procedure in the circuit courts of this
196 state;

197 (2) To have access to and use of all files, records, and
198| data of the commission or the counties available to any other
199 attorney representing parties in a proceeding before the

200 commission or the counties;

201 (3) In any proceeding before the commission in which he or

202 she has participated as a party, to be a party to a settlement

203 agreement. If he or she is not a party to the settlement
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agreement, it may not be submitted to or approved by the

commission;

(4)43> In any proceeding in which he or she has
participated as a party, to seek review of any determination,
finding, or order of the commission or the counties, or of any
hearing examiner designated by the commission or the counties,
in the name of the state or its citizens;

(5)+4)» To prepare and issue reports, recommendations, and
proposed orders to the commission, the Governor, and the
Legislature on any matter or subject within the jurisdiction of
the commission, and to make such recommendations as he or she
deems appropriate for legislation relative to commission
procedures, rules, jurisdiction, personnel, and functions; and

(6) 45> To appear before other state agencies, federal
agencies, and state and federal courts in connection with
matters under the jurisdiction of the commission, in the name of
the state or its citizens.

Section 6. Subsection (1) of section 366.05, Florida
Statutes, is amended to read:

366.05 Powers.—

(1) (&) In the exercise of such jurisdiction, the commission
shall have power to prescribe fair and reasonable rates and
charges, classifications, standards of quality and measurements,
including the ability to adopt construction standards that
exceed the National Electrical Safety Code, for purposes of
ensuring the reliable provision of service, and service rules
and regulations to be observed by each public utility; to
require repairs, improvements, additions, replacements, and

extensions to the plant and equipment of any public utility when
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reasonably necessary to promote the convenience and welfare of
the public and secure adequate service or facilities for those
reasonably entitled thereto; to employ and fix the compensation
for such examiners and technical, legal, and clerical employees
as it deems necessary to carry out the provisions of this
chapter; and to adopt rules pursuant to ss. 120.536(1) and

120.54 to implement and enforce the provisions of this chapter.

(b) If the commission authorizes a public utility to charge

tiered rates based upon levels of usage and to vary the billing

period, the utility may not charge a customer a higher rate

because of an increase in usage attributable to an extension of

the billing period.

(c) Notwithstanding any commission rule to the contrary, a

utility may not charge or receive a deposit in excess of the

amounts specified in subparagraphs 1. and 2.

1. For an existing customer, the total deposit cannot

exceed the total charges for 2 months of average actual usage,

calculated by adding the monthly charges from the 12-month

period immediately before the date any change in the deposit

amount is sought, dividing this total by 12, and multiplying the

result by 2.

2. For a new customer, the amount may not exceed 2 months

of projected charges, calculated using the process specified in

subparagraph 1. Once a new customer has had continuous service

for a 12-month period, the amount of the deposit shall be

recalculated, using actual usage data. Any difference between

the projected and actual amounts must be resolved by the

customer paying any additional amount due or the utility

returning any overcharge.
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(d) If a utility has more than one rate for any customer

class, it must notify each customer in that class of the

available rates and explain how the rate is charged to the

customer. If a customer contacts the utility seeking assistance

in selecting the most advantageous rate, the utility must

provide good faith assistance to the customer. The customer is

responsible for charges for service calculated under the

selected rate.

(e) New tariffs and changes to an existing tariff, other

than an administrative change that does not substantially change

the meaning or operation of the tariff, must be approved by vote

of the commission.

Section 7. Subsection (2) of section 366.82, Florida

Statutes, is amended to read:

366.82 Definition; goals; plans; programs; annual reports;
energy audits.—

(2) The commission shall adopt appropriate goals for
increasing the efficiency of energy consumption and increasing
the development of demand-side renewable energy systems,
specifically including goals designed to increase the
conservation of expensive resources, such as petroleum fuels, to
reduce and control the growth rates of electric consumption, to
reduce the growth rates of weather-sensitive peak demand, and to
encourage development of demand-side renewable energy resources.
The commission may allow efficiency investments across
generation, transmission, and distribution as well as

efficiencies within the user base. Money received by a utility

for implementation of measures to encourage development of

demand-side renewable energy systems shall be used solely for
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such purpose.

Section 8. For the purpose of incorporating the amendment
made by this act to section 350.01, Florida Statutes, in a
reference thereto, paragraph (a) of subsection (1) of section
403.537, Florida Statutes, 1is reenacted to read:

403.537 Determination of need for transmission line; powers
and duties.—

(1) (a) Upon request by an applicant or upon its own motion,
the Florida Public Service Commission shall schedule a public
hearing, after notice, to determine the need for a transmission
line regulated by the Florida Electric Transmission Line Siting
Act, ss. 403.52-403.5365. The notice shall be published at least
21 days before the date set for the hearing and shall be
published by the applicant in at least one-quarter page size
notice in newspapers of general circulation, and by the
commission in the manner specified in chapter 120, by giving
notice to counties and regional planning councils in whose
jurisdiction the transmission line could be placed, and by
giving notice to any persons who have requested to be placed on
the mailing list of the commission for this purpose. Within 21
days after receipt of a request for determination by an
applicant, the commission shall set a date for the hearing. The
hearing shall be held pursuant to s. 350.01 within 45 days after
the filing of the request, and a decision shall be rendered
within 60 days after such filing.

Section 9. For the purpose of incorporating the amendment
made by this act to section 350.01, Florida Statutes, in a
reference thereto, paragraph (a) of subsection (1) of section

403.9422, Florida Statutes, is reenacted to read:
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320 403.9422 Determination of need for natural gas transmission
321| pipeline; powers and duties.—
322 (1) (a) Upon request by an applicant or upon its own motion,
323| the commission shall schedule a public hearing, after notice, to
324| determine the need for a natural gas transmission pipeline
325| regulated by ss. 403.9401-403.9425. Such notice shall be
326| published at least 45 days before the date set for the hearing
327 and shall be published in at least one-quarter page size in
328| newspapers of general circulation and in the Florida
329| Administrative Register, by giving notice to counties and
330 regional planning councils in whose jurisdiction the natural gas
331 transmission pipeline could be placed, and by giving notice to
332 any persons who have requested to be placed on the mailing list
333 of the commission for this purpose. Within 21 days after receipt
334 of a request for determination by an applicant, the commission
335 shall set a date for the hearing. The hearing shall be held
336| pursuant to s. 350.01 within 75 days after the filing of the
337 request, and a decision shall be rendered within 90 days after
338 such filing.
339 Section 10. For the purpose of incorporating the amendment
340 made by this act to sections 350.031, 350.041, and 350.042,
341 Florida Statutes, in a reference thereto, section 350.043,
342 Florida Statutes, 1s reenacted to read:
343 350.043 Enforcement and interpretation.—Any violation of s.
344| 350.031, s. 350.04, s. 350.041, s. 350.042, or s. 350.0605 by a
345 commissioner, former commissioner, former employee, or Public
346| Service Commission Nominating Council member shall be punishable
347 as provided in ss. 112.317 and 112.324. The Commission on Ethics

348 is hereby given the power and authority to investigate
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complaints of violation of this chapter in the manner provided
in part III of chapter 112, as if this section were included in
that part. A commissioner may request an advisory opinion from
the Commission on Ethics as provided by s. 112.322(3) (a).

Section 11. This act shall take effect July 1, 2015.
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Summary:

SB 1022 expands the current ban on texting while driving to prohibit:

e dialing, or talking or listening on, a wireless communications device for the purpose of
interpersonal communication; and

e using a wireless device to view or post an electronic message or initiate a command to the
internet.

The bill eliminates exemptions to the prohibition for motor vehicle operators who are:

e conducting wireless interpersonal communication that does not require manual entry of
multiple letters, numbers, or symbols, except to activate, deactivate, or initiate a feature or
function, or

e conducting wireless interpersonal communication that does not require reading text
messages, except to activate, deactivate, or initiate a feature or function.

The bill adds an exemption for conducting wireless interpersonal communication through the use
of a hands-free electronic device. The term “hands-free electronic device” is defined.

The bill mandates that the Department of Highway Safety and Motor Vehicles and the
Department of Transportation perform certain actions in order inform the public of the law.

The violation would remain enforceable only as a secondary offense.

The bill provides an effective date of July 1, 2015.



BILL: SB 1022 Page 2

Present Situation:
Current Statute

Section 316.305, F.S., is the “Florida Ban on Texting While Driving Law.” It prohibits a person

from operating a motor vehicle:

e While manually typing or entering multiple letters, numbers, symbols, or other characters
into a wireless communications device; or

e While sending or reading data on such a device for the purpose of nonvoice interpersonal
communication, including, but not limited to, communication methods known as texting, e-
mailing, and instant messaging.

The prohibition does not apply when a motor vehicle is stationary or is not being operated or to a

motor vehicle operator who is:

e Performing official duties as an operator of an authorized emergency vehicle, a law
enforcement or fire service professional, or an emergency medical services professional;

e Reporting an emergency or criminal or suspicious activity to law enforcement authorities;

e Receiving messages that are:

o Related to the operation or navigation of the motor vehicle;

o Safety-related information, including emergency, traffic, or weather alerts;
o Data used primarily by the motor vehicle; or

o Radio broadcasts;

e Using a device or system for navigation purposes;

e Conducting wireless interpersonal communication that does not require manual entry of
multiple letters, numbers, or symbols, except to activate, deactivate, or initiate a feature or
function;

e Conducting wireless interpersonal communication that does not require reading text
messages, except to activate, deactivate, or initiate a feature or function; or

e Operating an autonomous vehicle! in autonomous mode.

Enforcement of the prohibition by state or local law enforcement agencies must be accomplished
only as a secondary action when an operator of a motor vehicle has been detained for a suspected
violation of another provision of chapter 316, F.S., the “Florida Uniform Traffic Control Law”;
chapter 320, F.S., relating to motor vehicle licenses; or chapter 322, F.S., relating to driver
licenses.

A person who violates the prohibition commits a noncriminal traffic infraction, punishable as a
nonmoving violation. A second or subsequent violation within 5 years after the date of a prior
conviction commits a noncriminal traffic infraction.

! The term “autonomous vehicle” is defined by cross-reference to s. 316.003(90), F.S., which defines the term to mean any
vehicle equipped with autonomous technology. The term “autonomous technology” means technology installed on a motor
vehicle that has the capability to drive the vehicle on which the technology is installed without the active control or
monitoring by a human operator. The term excludes a motor vehicle enabled with active safety systems or driver assistance
systems, including, without limitation, a system to provide electronic blind spot assistance, crash avoidance, emergency
braking, parking assistance, adaptive cruise control, lane keep assistance, lane departure warning, or traffic jam and queuing
assistance, unless any such system alone or in combination with other systems enables the vehicle on which the technology is
installed to drive without the active control or monitoring by a human operator.
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A user’s billing records for a wireless communications device or the testimony of or written
statements from appropriate authorities receiving such messages may only be admissible as
evidence in any proceeding in the event of a crash resulting in death or personal injury.

As used in this section, the term “wireless communications device” means any handheld device
used or capable of being used in a handheld manner, that is designed or intended to receive or
transmit text or character-based messages, access or store data, or connect to the Internet or any
communications service? and that allows text communications.

Enforcement

As of January 12, 2015, Clerks of the Court had reported to the Department of Highway Safety
and Motor Vehicles that a total of 2,061 citations related to texting while driving had been
issued.

Il. Effect of Proposed Changes:

SB 1022 expands the current ban on texting while driving to prohibit:

e dialing, or talking or listening on, a wireless communications device for the purpose of
interpersonal communication; and

e using a wireless device to view or post an electronic message or initiate a command to the
internet.

The bill eliminates exemptions to the prohibition for motor vehicle operators who are:

e conducting wireless interpersonal communication that does not require manual entry of
multiple letters, numbers, or symbols, except to activate, deactivate, or initiate a feature or
function, or

e conducting wireless interpersonal communication that does not require reading text
messages, except to activate, deactivate, or initiate a feature or function.

The bill adds an exemption for conducting wireless interpersonal communication through the use
of a hands-free electronic device. The term “hands-free electronic device” is defined as a mobile
electronic device that has an internal feature or function or that is equipped with an attachment or
addition, whether or not permanently part of such mobile electronic device, by which a user
engages in conversation without the use of either hand.

The bill amends the short title of S. 316.305, F.S., changing it from the “Florida Ban on Texting
While Driving Law” to the “Florida Ban on Handheld Wireless Communications While Driving
Law,” and makes conforming changes throughout the statute.

2 The term “communications service” is defined by cross-reference to s. 812.15(1)(d), F.S., which defines the term to mean
any service lawfully provided for a charge or compensation by any cable system or by any radio, fiber optic, photooptical,
electromagnetic, photoelectronic, satellite, microwave, data transmission, Internet-based, or wireless distribution network,
system, or facility, including, but not limited to, any electronic, data, video, audio, Internet access, microwave, and radio
communications, transmissions, signals, and services, and any such communications, transmissions, signals, and services
lawfully provided for a charge or compensation, directly or indirectly by or through any of those networks, systems, or
facilities.
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The bill mandates that the Department of Highway Safety and Motor Vehicles provide an
educational awareness campaign to inform the public about the Florida Ban on Handheld
Wireless Communications while driving law. The bill also mandates that the Department of
Transportation notify the public of the law via message boards and existing roadway signs.

The section would remain enforceable only as a secondary offense.
The bill provides an effective date of July 1, 2015.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

An individual violating the prohibition would be subject to civil penalties and points
being assigned to his or her driver license depending on whether the violation is a first
offense or a second or subsequent offense.

C. Government Sector Impact:

The bill may generate an indeterminate amount of revenue for both state and local law
enforcement agencies, depending on the number of violations issued by law enforcement
officials and the frequency with which violators commit subsequent violations, thereby
incurring larger penalties.

The Department of Highway and Motor Vehicles will incur indeterminate expenses as a
result of the mandated educational awareness campaign.

The Department of Transportation may incur indeterminate expenses as a result of the
mandated notification of the motoring public.
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VI. Technical Deficiencies:
None.
VII. Related Issues:

The statute provides exceptions to the prohibition which may make it difficult for law
enforcement officers to determine whether an individual is in violation of the prohibition.
Additionally, the statute forbids the use of billing records except “in the event of a crash
resulting in death or personal injury.” These factors may make it difficult to enforce and
prosecute the prohibition.

VIII. Statutes Affected:
This bill substantially amends section 316.305 of the Florida Statutes.

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.




0 J o oo w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
277
28
29

Florida Senate - 2015 SB 1022

By Senator Gibson

9-00714-15 20151022

A bill to be entitled
An act relating to wireless communications devices;
amending s. 316.305, F.S.; prohibiting a person from
operating a motor vehicle while dialing, or talking or
listening on, a wireless communications device for the
purpose of interpersonal communication or while using
a wireless communications device to view or post an
electronic message or initiate a command to the
Internet; revising the exceptions; defining the term
“hands-free electronic device”; requiring the
Department of Highway Safety and Motor Vehicles to
provide an educational awareness campaign that informs
the motoring public about the Florida Ban on Handheld
Wireless Communications While Driving Law; requiring
the Department of Transportation to notify the
motoring public about the Florida Ban on Handheld
Wireless Communications While Driving Law; conforming
provisions to changes made by the act; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 316.305, Florida Statutes, is amended to

read:
316.305 Wireless communications devices; prohibition.—
(1) This section may be cited as the “Florida Ban on

Handheld Wireless Communications Fextimg While Driving Law.”

(2) It is the intent of the Legislature to:

(a) Improve roadway safety for all vehicle operators,
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vehicle passengers, bicyclists, pedestrians, and other road
users.

(b) Prevent crashes related to the act of using a wireless

communications device textmessaging while driving a motor

vehicle.

(c) Reduce injuries, deaths, property damage, health care
costs, health insurance rates, and automobile insurance rates
related to motor vehicle crashes.

(d) Authorize law enforcement officers to stop motor
vehicles and issue citations as a secondary offense to persons

who are using a wireless communications device fextimg while

driving.
(3) (a) A person may not operate a motor vehicle while:

1. Dialing, or talking or listening on, a wireless

communications device for the purpose of interpersonal

communication;

2. Manually typing or entering multiple letters, numbers,
symbols, or other characters into a wireless communications
device or while sending or reading data on such a device for the
purpose of nonvoice interpersonal communication, including, but
not limited to, communication methods known as texting, e-
mailing, and instant messaging; or

3. Using a wireless communications device to view or post

an electronic message or initiate a command to the Internet.

As used in this section, the term “wireless communications
device” means any handheld device that is used or capable of
being used in a handheld manner;+ that is designed or intended

to receive interpersonal communication, e¥ transmit text or
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character-based messages, access or store data, or connect to

the Internet or any communications service as defined in s.

812.15; and that allows text communications. For the purposes of

this paragraph, a motor vehicle that is stationary is not being
operated and is not subject to the prohibition in this
paragraph.

(b) Paragraph (a) does not apply to a motor vehicle
operator who is:

1. Performing official duties as an operator of an
authorized emergency vehicle as defined in s. 322.01, a law
enforcement or fire service professional, or an emergency
medical services professional.

2. Reporting an emergency or criminal or suspicious
activity to law enforcement authorities.

3. Receiving messages that are:

a. Related to the operation or navigation of the motor
vehicle;

b. Safety-related information, including emergency,
traffic, or weather alerts;

c. Data used primarily by the motor wvehicle; or

d. Radio broadcasts.

4., Using a device or system for navigation purposes.
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5.7+ Operating an autonomous vehicle, as defined in s.
316.003, in autonomous mode.

6. Conducting wireless interpersonal communication through

the use of a hands-free electronic device. The term “hands-free

electronic device” means a mobile electronic device that has an

internal feature or function or that is equipped with an

attachment or addition, whether or not permanently part of such

mobile electronic device, by which a user engages in

conversation without the use of either hand.

(c) Only in the event of a crash resulting in death or
personal injury, a user’s billing records for a wireless
communications device or the testimony of or written statements

from appropriate authorities receiving such communications

messages may be admissible as evidence in any proceeding to
determine whether a violation of paragraph (a) has been
committed.

(4) (a) Any person who violates paragraph (3) (a) commits a
noncriminal traffic infraction, punishable as a nonmoving
violation as provided in chapter 318.

(b) Any person who commits a second or subsequent violation
of paragraph (3) (a) within 5 years after the date of a prior
conviction for a violation of paragraph (3) (a) commits a
noncriminal traffic infraction, punishable as a moving violation
as provided in chapter 318.

(5) Enforcement of this section by state or local law
enforcement agencies must be accomplished only as a secondary
action when an operator of a motor vehicle has been detained for
a suspected violation of another provision of this chapter,

chapter 320, or chapter 322.
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(6) The Department of Highway Safety and Motor Vehicles

must provide an educational awareness campaign informing the

motoring public about the Florida Ban on Handheld Wireless

Communications While Driving Law. The Department of

Transportation must notify the motoring public via message

boards or existing roadway signs about the Florida Ban on

Handheld Wireless Communications While Driving Law.

Section 2. This act shall take effect July 1, 2015.
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THE FLORIDA SENATE

Tallahassee, Florida 32399-1100 COMMITTEES:

Criminal Justice, Vice Chair

Military and Veterans Affairs, Space, and
Domestic Security, Vice Chair
Appropriations Subcommittee on
Transportation, Totrism, and Economic
Development

Communications, Energy, and Public Utilities
Rules

Joint Legislative Auditing Committee

SENATOR AUDREY GIBSON
9th District

March 10, 2015

Senator Denise Grimsley, Chair

Committee on Communications, Energy, and Public Utilities
337 Knott Building '

404 South Monroe Street

Tallahassee, Florida 32399-1100

I respectfully request that SB 1022, relating to wireless communication, be placed on the
next committee agenda.

SB 1022, prohibits a person from operating a motor vehicle while dialing, or talking or
listening on, a wireless communications device for the purpose of interpersonal
communication. It also requires the Department of Transportation to notify the motoring
public about the Florida Ban on Handheld Wireless Communications While Driving Law.

Thank you for your time and consideration.

Sincerely,

Audrey Gibson
‘State Senator
District 9

REPLY TO:
0 101 E. Union Street, Suite 104, Jacksonville, Florida 32202 (904)359-2553 FAX: (904) 359-2532
0 206 Senate Office Building, 404 South Monroe Street, Tallahassee, Florida 32399-1100 (850) 487-5009

Senate's Website: www.flsenate.gov

ANDY GARDINER GARRETT RICHTER
President of the Senate President Pro Tempore
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Closing comments from Senator Latvala

Amendment adopted

CSSB 288

Susan Glickman representing Southern Alliance for Clean Energy
waive close

roll call

CSSB 288 reported favorably

Tab 2 SB 1022

Senator Gibson on the bill
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