2020 Regular Session

COMMITTEE MEETING EXPANDED AGENDA

The Florida Senate

HEALTH POLICY
Senator Harrell, Chair
Senator Berman, Vice Chair

MEETING DATE: Tuesday, November 5, 2019
TIME: 10:00 a.m.—12:00 noon
PLACE: Pat Thomas Committee Room, 412 Knott Building

MEMBERS: Senator Harrell, Chair; Senator Berman, Vice Chair; Senators Baxley, Bean, Book, Cruz, Diaz,
Hooper, Mayfield, and Rouson

TAB BILL NO. and INTRODUCER

BILL DESCRIPTION and
SENATE COMMITTEE ACTIONS

COMMITTEE ACTION

1 Implementation of Prescription Drug Importation Programs - Agency for Health Care Discussed
Administration and Department of Business and Professional Regulation
2 Discussion of Drivers Behind Increases in Prescription Drug Prices Discussed
3 SB 66 Student Loans and Scholarship Obligations of Health ~ Fav/CS
Cruz Care Practitioners; Establishing that a health care Yeas 9 Nays O
(Similar H 77, Compare H 115, S practitioner’s failure to repay a student loan or to
356, S 474) comply with service scholarship obligations does not
constitute grounds for disciplinary action; removing a
civil fine; removing the requirement that the
Department of Health investigate and prosecute
health care practitioners for failing to repay a student
loan or to comply with scholarship service obligations,
etc.
HP 11/05/2019 Fav/CS
AED
AP
4 SB 348 Florida Kidcare Program; Removing the lifetime Favorable
Bean maximum cap on covered expenses for a child Yeas 9 Nays 0

(Identical H 6031)

enrolled in the Florida Healthy Kids program, etc.

HP 11/05/2019 Favorable
AHS
AP
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COMMITTEE MEETING EXPANDED AGENDA
Health Policy
Tuesday, November 5, 2019, 10:00 a.m.—12:00 noon

BILL DESCRIPTION and

TAB BILL NO. and INTRODUCER SENATE COMMITTEE ACTIONS COMMITTEE ACTION
5 SB 402 Assisted Living Facilities; Clarifying that an assisted Fav/CS
Harrell living facility licensed to provide extended congregate Yeas 9 Nays 0

care services or limited nursing services must
maintain a written progress report on each person
receiving services from the facility’s staff; prohibiting a
county or municipality from issuing a business tax
receipt, rather than an occupational license, to a
facility under certain circumstances; requiring a facility
to initiate an investigation of an adverse incident
within 24 hours and provide a report of such
investigation to the Agency for Health Care
Administration within 15 days, etc.

HP 11/05/2019 Fav/CS
AHS
AP
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THE FLORIDA SENATE
2019 SUMMARY OF LEGISLATION PASSED

Committee on Health Policy

CS/HB 19 — Prescription Drug Importation Programs
by Health and Human Services Committee and Rep. Leek and others (CS/CS/SB 1528 by
Appropriations Committee; Health Policy Committee; and Senators Bean and Gruters)

The bill establishes two programs to import prescription drugs approved by the federal Food and

Drug Administration (FDA) into the state, contingent on federal approval:

e The Canadian Prescription Drug Importation Program (CPDI Program) established by the
Agency for Health Care Administration (AHCA) and the International Prescription Drug
Importation Program (IPDI Program) established by the Department of Business and
Professional Regulation (DBPR) in collaboration with the Department of Health (DOH).

e The CPDI Program focuses on providing savings and options for specific public
programs identified in the bill:

o Recipients in the Medicaid program;

Clients of free clinics and county health departments;

Inmates in the custody of the Department of Corrections;

Clients treated in developmental disability centers; and

Patients treated in certain state mental health facilities.

e The bill establishes eligibility criteria for the types of prescription drugs which may be
imported and the requirements for entities that may export or import prescription drugs.
The eligibility criteria cover:

o Importation process;

o Safety standards;

o Testing requirements;

o Drug distribution requirements; and

o Penalties for violations of program requirements.

e Both programs must also adhere to federal product tracing requirements known as track
and trace as described in Title 11 of the Drug Quality and Security Act, Drug Supply
Chain Security Act, 21 U.S.C. 351 et seq. The bill includes a testing process with random
sampling and batch testing of drugs as they enter the state under either program.

e Bond requirements and other financial responsibility requirements provisions were added
for the following program contractors with their program noted:

o Vendors (CPDI Program);

o Pharmacy permittees (IPDI Program);

o Wholesale distributor permittees (IPDI);

o Nonresident prescription drug manufacturer licensees or permittees (IPDI); and

o International prescription drug wholesale distribution permittees (IPDI).
The fees for the new licenses and permits that are created under this bill are handled in a
separate fee bill as required by the State Constitution. The specific financial requirements for
each of these licenses or permits will be set by rule by the AHCA and DBPR.

e Both programs have an immediate suspension provision allowing either the AHCA or the
DBPR to immediately suspend the importation of a specific drug or the importation of
drugs by a specific importer if either a specific drug or a specific importer is in violation
of any provision of the bill or any federal or state law or regulation. The suspension may

©)
@)
©)
@)

| This summary is provided for information only and does not represent the opinion of any Senator, Senate Officer, or Senate Office. |
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2019 Summary of Legislation Passed Committee on Health Policy

be lifted if, after conducting an investigation, the AHCA or DBPR determines that the
public is adequately protected from counterfeit or unsafe drugs being imported into the
state.

e The bill requires federal approval, followed by state legislative review of an
implementation and funding plan, before either program can begin. The IPDI Program
requires specific federal approval as there is not any current federal legislation
authorizing such a program.

e CS/HB 19is linked to HB 7073, which authorizes DBPR and DOH to charge fees
relating to new permits created in this bill for the IPDI Program.

If approved by the Governor, these provisions take effect July 1, 2019.
Vote: Senate 27-13; House 93-20

| This summary is provided for information only and does not represent the opinion of any Senator, Senate Officer, or Senate Office. |
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Department of Business
& Professncnal Regulation

dbjer

HB 19/SB 1528 — PRESCRIPTION DRUG IMPORTATION PROGRAM

Senate Health Policy Committee
November 5, 2019

Walter Copeland
Division Director — Drugs, Devices and Cosmetics



HB 19/SB 1528 Overview

» Established under section 499.0285, Florida Statutes, and entered into Florida Law as
Chapter No. 2019-99, this legislation establishes two new programs for the
importation of prescription drugs into the state of Florida.

1. The International Prescription Drug Importation Program (International Program)

« Administered under the Department of Business & Professional Regulation
(DBPR) and the Florida Department of Health (DOH)

2. The Canadian Prescription Drug Importation Program
« Administered under the Agency for Health Care Administration
» Each program requires separate federal approval before being enacted

» The Law requires DBPR and DOH to jointly negotiate a federal arrangement to
operate the International Program

Florida
Department of Business
& Professional Regulation



International Program - Summary

» Authorizes certain state-permitted importers to import safe and effective prescription
drugs from exporters in foreign nations with which the United States has:

« Current mutual recognition agreements
« Cooperation agreements
« Memoranda of understanding

« Other federal mechanism recognizing their adherence to current good
manufacturing practices for pharmaceutical products

» Regulatory and license/permitting requirements under the International Program are
more intense than currently required under federal or state law.

» Potential savings to Florida Citizens are substantial

Florida
Department of Business
& Professional Regulation



International Program - Implementation, Operation and Oversight

> Divisions within DBPR and DOH responsible for Operation and Oversight of the
International Program:

« DBPR’s Division of Drugs, Devices and Cosmetics (DDC)

« DOH'’s Division of Medical Quality Assurance (MQA) and Board of Pharmacy
(BOP)

» DDC, MQA and BOP Requirements
« Program proposal for negotiation of federal approval
» Licensing and permitting, including two new permit types
« Regqistration process for participating importers and exporters
« Information Technology upgrades and requirements
« Regulatory and enforcement provisions
« Promulgate rules

Florida
Department of Business
& Professional Regulation



Department of Business
& Professnonal Regulation
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www.myfloridalicense.com

Contact Information

Gabe Peters
Legislative Affairs Director
850-487-4827



Managing
Prescription Drug

ﬁ\PCMA Benefits

Senate Health Policy Committee
November 5, 2019

Lauren Rowley
Pharmaceutical Care Management Association (PCMA)




Agenda for Discussion

Introduction
The Role of PBMs

Who Contracts with a Pharmacy Benefit
Manager?

PBM Services & How PBMs Drive Savings &

Quality
Questions

4 PCMA



Drug Supply Chain

Drugmakers pay
rebates to PBMs per

DRUGMAKERS negotiated agreements AL PBMSs
(on some drugs) ) _ _
_ _ < > R‘ Negotiate discounts with
Set Drug List Prices drugmakers on behalf of their
— health plan clients or large
Drugmakers negotiate prrprel employer clients
with PSAOs to distribute
their drugs to pharmacies W9 g o
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[ drugs to their pharmacy ? Health insurance
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Who Pays for Prescription Drugs?

Source of Payment for Outpatient Prescription Drug Expenditures, 2016

Out-of-Pocket4
14%

Employer-sponsored*
Private Insurance
40%

Medicaid

10%

Medicare
29%

Individually-purchased’
Private Insurance
4%

1. Includes workers’ compensation and Pembroke Consulting estimates for employer share of private insurance.

2. Includes those with Medicare supplemental coverage and all individually purchased plans, including coverage purchased through the Marketplaces. Figure reflects
Drug Channels Institute estimates for prescription drug spending for individually purchased private insurance.

3. Includes Children’s Health Insurance Program (Titles XIX and XXI), Department of Defense, Department of Veterans Affairs, Indian Health Service, workers’
compensation, general assistance, maternal and child health, and other federal, state, and local programs. Other federal programs include OEO, Federal General
and Medical, Federal General and Medical NEC, and High Risk Pools under ASA. Other state and local programs include state and local subsidies and TDI.

4. Consumer out-of-pocket expenditures equal cash-pay prescriptions plus copayments and coinsurance.

Source: Drug Channels Institute analysis of National Health Expenditure Accounts, Office of the Actuary in the Centers for Medicare & Medicaid Services, December
2017. Totals may not sum due to rounding. Data exclude inpatient prescription drug spending within hospitals and nearly all provider-administered outpatient drugs.

4 PCMA




What Role Does a PBM Serve?

* Pharmacy benefit managers (PBMs) negotiate on behalf

of plan sponsors and administer the outpatient
prescription drug portion of the health care benefit, in a
nigh-quality, cost-effective manner.

- PBMs aggregate the buying clout of millions of enrollees,
enabling plan sponsors and individuals to obtain lower
costs for prescription drugs.

* PBMs are the only check in the retail Rx drug supply chain
against drug makers’ power to set and raise prices.

1 Visante, Generating Savings for Plan Sponsors, Feb. 2016, available at: - https://www.pcmanet.org/wp-content/uploads/2016/08/visante-pbm-
savings-feb-2016.pdf

4 PCMA



Snapshot of PBM Marketplace

Competition in PBM Marketplace is strong.
— 66 PBMs in the U.S.t

_ PCMA Represents 18 PBM Members

 PBMs vary in size, geographic footprint, service offerings,
expertise and focus.

« Market changes: consolidation, vertical integration, new
entrants.

 PBMSs’ net profit is lowest in supply chain.

1 Pharmacy Benefit Management Institute (PBMI) Data Q PCMA



Pharmaceutical Supply Chain Profit
Margins

30%
28.1%
25%
0
20% 18.2%
15%
10%
5% 4.0%
2.9% 3.0% 3.0% .
. H H B
PBMs Health Insurers Drug Wholesalers  Pharmacies Manufacturers -  Manufacturers -
Generic Brand

Source: The Flow of Money Through the Pharmaceutical Distribution System. Schaeffer Center for Health Policy & Economics, University of Southern California. June 2017
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Who Are PBM Clients?

//\ I

Private Sector Employers Public Sector Employers

E=./1100R WA

Commermal Health Plans/

Government Programs

Union Trusts/Taft-Hartley Plans
(ERISA-exempt)
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Plan Issues RFP PBM Bids Plan Design

Request for
Proposal (RFP)
dictates the
terms and
conditions of
the PBM
services

\. J

Multlple PBMs
bid in a highly
competitive
environment
\. J

4 A
PBMs offer

various design
models
depending on
plan sponsor’s
specific needs

\. J

Plan sponsor
may utilize
benefit
consultants for

direction
\ Y,

-
Decisions often
reflect need of
a robust
pharmacy
benefit that
delivers cost

How Plans Hire PBMs: RFP Process

PBM prowdes
options based
on the plan
sponsor’s

unique needs
. J

(Plan sponsor
makes the final
decision about
the drug benefit

savings
C g

lan
\p y
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PBM — Plan Contracts

- PBMs offer various design models depending on a plan’s
specific needs:

— Plans choose how to compensate PBMs: traditional/spread, pass-
through/fees, rebate share.

— Performance guarantees and audit rights protect plans and ensure
transparency.

— On average, more than 90% of rebates negotiated by PBMs are
passed through to plan sponsors.!

« The plan sponsor always has the final say when creating
a drug benefit plan.

« Things not determined by a PBM: benefit design, cost
sharing levels, deductibles, etc.

4 PCMA



Pharmacy Benefit Management Services

Claims
Processing

Mail-service
Pharmacy

ig

Price, Discount and
Rebate Negotiations
with Pharmaceutical
Manufacturers and
Drugstores

Specialty
Pharmacy

Formulary
Management

=

Drug Utilization
Review

vay

Pharmacy
Networks

Disease
Management and
Adherence
Initiatives
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Why Do Plans Hire PBMs?

* PBMs help save plans 40-50% over unmanaged benefit,
iIncrease adherence.!

* Reduce medication errors through use of drug utilization
review programs.

— Over next 10 years, PBMs will help prevent 1 billion medication
errors.?

— Improve drug therapy and patient adherence, notably in the areas
of diabetes and multiple sclerosis.3

« Manage programs to address opioid use Issues.

1 Visante, Return on Investment on PBM Services, Nov. 2016.
2 Visante estimates based on IMS Health data and DUR programs studies.
3 Visante estimates based on CDC National Diabetes Statistics Report 2014 and studies demonstrating improved adherence by 10+%).

4 PCMA




How Do PBMs Drive Savings for Patients?

* Pharmacy Networks

- PBMs build networks of pharmacies that compete on service,
convenience, and quality to attract consumers in a particular
health plan. This competition keeps prescription drug costs down.

 Home Delivery of Drugs

« Health plans and employers offer their members and employees
less expensive prescriptions for 90-day supplies of medications
when they choose home delivery.

« Mail-service pharmacies can offer lower prescription drug prices
because they have lower overhead costs and are often more
efficient than other types of pharmacies.

4 PCMA



How Do PBMs Drive Savings for Patients?

* Incentivizing Use of Generic Drugs

« PBMs help save money by using innovative management tools to
Increase the use of generic drugs, which are as safe, but less
expensive than name brands.

* Drug Price Negotiations and Rebates

* PBMs help rein in out-of-control prescription drug prices by
negotiating price discounts and rebates from pharmacies and drug
manufacturers.

« Using these tools, PBMs will save Florida payers over $43
billion across Commercial, Medicare Part D, and Medicaid
plans between 2016-2025.1

1Visante, “Pharmacy Benefit Managers: Generating Savings for Plan Sponsors and Consumers”. 2016

4 PCMA



Brand Drug Prices Increased 58% 2013-
2017

Changes in Healthcare Costs or Cost Drivers 2013-2017, Indexed (2013 Values + 100)

160 158 w= Brand Pharmacy Prices

150

—
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o

113 == Family Coverage Premiums

e 112 wm Medicine Net Manufacturer Revenues

109 w= Worker Earnings
105 == Overall Inflation

Indexed Values
— M
o o

100 100 == Brand Final Out-Of-Pocket Costs
90 93 == Generic Final Out-Of-Pocket Costs
83 == Total Drug Final Out-Of-Pocket Costs
80

2013 2014 2015 2016 2017

Source: IQVIA Institute. Medicine Use and Spending in the U.S.: A Review of 2017 and Outlook to 2022, April 2018. Kaiser/HRET Survey of Employer-Sponsored
Health Benefits, 2017; IQVIA Formulary impact Analyzer (FIA). IQVIA Institute, December 2017.

Chart notes: Indices sourced from Kaiser/HRET Employer Survey4 include: family coverage, premiums, workers earnings, overall inflation. Brand, generic and total
final out-of-pocket costs and brand pharmacy prices are for commercially insured, Medicare Part D and cash payment types sourced from IQVIA Formulary Impact

Analyzer. All charted values are indexed to set their 2013 value equal to 100.




Why Are Manufacturers Increasing
Prices? To Counter Shrinking Prescription
Volume for Brand Drugs

Brand Prescription Volume Has Plummeted Meantime, Brand Drug Prices Have
as Generics Have Replaced Brands Skyrocketed to Maintain Revenues
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How PBMs Drive Savings and Quality:
Manufacturers

PBMs are able to bring volume to manufacturers and in some cases, obtain
price concessions.

* Rebates reduce the net cost of drugs for payers, but they aren’t available
on all drugs—only where there is competition.

— 90% of drugs dispensed are generics, with little-to-no rebate in
commercial programs.

— In Medicare Part D, 64% of brands were not eligible for rebates.!

— PBM clients get the vast majority of the rebates.? 3

* Rebates help reduce premiums & cost-sharing, and revenue is included in
MLR calculation.

* Plans have no alternative tool at this time that is as effective at forcing
manufacturers to compete, bringing down the net cost of drugs.

IMilliman, “Prescription Drug Rebates and Part D Drug Costs.” (July 2018); 2U.S. Government Accountability Office, “Medicare Part D: Use of Pharmacy Benefit Managers and
Efforts to Manage Drug Expenditures and Utilization.” (July 2019); and 3Pew Charitable Trusts, “The Prescription Drug Landscape, Explored.” (March 2019).

4 PCMA




Study Shows No Correlation Between
Drug Rebates and Price Increases

Major Findings:

Lower Rebates, 2 No correlation
Higher Price Increases between drug prices
Testosterone and PBM/payel‘
rebates

30%

25%

Insulins (not long-acting)
20% g 20

Atysical Antipsychot 2 Cases exist of higher-
RA/Immune (DMARDS) Anticonvulsants ncaﬂcer (Oral} typlca nthSYC otics .

o Erectile Dysfunction &l O Insulins: Long-acting/Basal Fhan-averag'e price
EDiabetes: GLP-1 agonists increases with

relatively low rebates

Multiple Sclerosis

15% Depression

Irritable Bowel Syndrome 3 Glaucoma o _
Parkinson’s ] ADHDO - b Overactive Bladder e ] £
Inflammatory Bowel Disease [ Diabetes: DPP-4 inhibitors ases exist ot lower-

10% Asthma/COPD glucocorticoiﬁ than_average prlce
Growth Hormones ] HIVED m | increases with
Asthma/COPD combo . "
S0 relatively high rebates

Kl Platelet aggregation inhibitors

Annual Price Growth, 2011-2016

Higher Rebates, 2 Drugmakers are

increasing prices

0% 10% 20% 30% 40% 50% regardless of rebate
Average Rebate Level, 2011-2016 levels

Lower Price Increases

0%

Study: Top 200-self-administered, patent-protected, brand-name drugs in 23 major drug categories
examined.

Source: Visante, No Correlation Between Increasing Drug Prices and Manufacturer Rebates in Major Drug Categories. (April 2017).
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How PBMs Drive
Savings & Quality: Pharmacy Networks

* Plans need a broad variety of pharmacies for adequate
networks, and expect pharmacies to compete on both
price and quality.

* PBMSs:

— Contract with a variety of pharmacies (typically through PSAOS) to
ensure a robust network for health plan enrollees to access.

— Efficiently process claims, provide real-time reimbursement
iInformation and timely payment.

— Audit pharmacies for fraud, waste and abuse.

4 PCMA



Independent Pharmacies & PSAQOs

«  80% of independent pharmacies in the U.S. are represented by Pharmacy
Services Administrative Organizations (PSAOS).

«  PSAOs pool purchasing power of many pharmacies to leverage strength and
contracting strategies with payers.

PSAOs negotiate & enter into contracts with payers on behalf of independent
pharmacies, including reimbursement rates, payment term, and audit terms.

« PSAOs also provide inventory and back-office functions to pharmacies.
« The largest PSAOs are owned by the three major drug wholesalers.

 PBMs have no insight into private contract terms between PSAOs and
pharmacies.

* Independent pharmacies are doing well & national numbers have been flat or
trending up since 2010 — 37% of all pharmacies in US are small, independent
pharmacies.!

1 Quest Analytics of NCPDP Data, Jan. 2019.

4 PCMA



The Florida Independent Pharmacy

Community Is Strong

« Since 2010, the number of independent pharmacies in
~lorida has increased by 32% while chain pharmacies
nave increased by a mere 2% during the same time
period.!

2010 2011 |2012 | 2013 | 2014 |2015 | 2016 | 2017 |2018 | 2019

IND" 1164 1,350 1,524 1,602 1,635 1,738 1,818 1,735 1,695 1,541

CH 3,008 3,046 3,090 3,086 3,108 3,133 3,138 3,076 3,052 3,074

1 Quest Analytics Analysis of NCPDP Data, 2019.

4 PCMA



Conclusion

- PBMs have developed as a way to streamline access to
prescription drug benefits and help put downward
pressure on net cost.

There are significant cost pressures through high
pharmaceutical list prices, for both brands and generics.

* PBMs harness competition in the manufacturer and
oharmacy markets when competition exists, aiming for
ooth affordability and quality.

While no plan Is required to use a PBM, most do, because
PBMs play a central role in driving adherence, holding
down costs, and increasing quality.

4 PCMA



Questions?



Florida Health F o'licy ’Co
November 5, 2019

Madelaine T. Feldman M‘D, FACR.

Coalition of State Rheumatology Organizations — Presi
Alliance for Safe Biologic Medicines - Chair
Clinical Instructor/Assis. Prof. of Medicine — Tulane Medical School

MadelaineFeldman@gmail.com

rug Pricing Problem
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A Few Definitions

“ Formulary — the list of medications that insurance will pay for
= Tiers — levels within the formulary — based on cost

= Preferred Drugs - drugs that must be “failed first” before other drugs
*‘will be paid for — step therapy

]

Specialty Drugs- “expensive” medications
= Copay- fixed amount for a drug or service

= Co-Insurance - % of price for drug or services




FORMULARY - THE KEY

o List of drugs that insurance will pay for

o If expensive drug is not on the formulary

NO ONE WILL TAKE I'T




Formulary Construction in America

“Pertectly Legal”
and

“Pertectly Wrong”




- Pharmacy Benefit Managers (PBMs)

= Hired by Health Plans/Employers
« manage prescription drug benefit programs

= Act as intermediaries

- Health Plans/Employers, Manufacturers,
Pharmacies




ergers

Vertical Business Relationships Among Insurers, PBMs, and Specialty
Pharmacies, 2019

¢ Cigna aetna ¥) UnitedHealthcare Humana @ Blucshicia

@ EXPRESS SCRIPTS™ W LCYE caremark” Q OPTUMRX Humaﬂﬁ @ PRIME

Pharmacy Solutions. THERAPEUTICA

| . ‘ Humana | qllianceRx |
acc?ﬂe&)< QCVSspecnalty 4 brwva_p“ m—'—’— E Uhitipcodes ¥ BEILAE E

Source: Drug Channels Institute research. AllianceRx Walgreens Prime is jointly owned by Prime Therapeutics and Walgreens Boots Alliance.

This chart appears as Exhibit 77 in The 2019 Economic Report on U.S. Pharmacies and Pharmacy Benefit Managers, Drug Channels institute.
Available at http://drugeh nlifpharmacy
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. PBMs claim to save billions for our health care system by:

[m}

Designing formularies based on “negotiated discounts”

- Secret kickback package - based on list price

a

Utilization Management Tools - Employers want them
- Keep patients on the most profitable drugs-

- Many Employers have no idea what they are signing

[w]

More affordable pharmacy channels

[m]

Encouraging use of generics & affordable brands

- Higher priced and brands preferred

and consumers. https://www.pcmanet.org/wpcontent/uploads/2016/08/visante-pbm-savings-feb-2016.pdf. Published February 2016, Accessed January 10, 2017.

SOURCES: PCMA. Policy & Issues: PBM Cost-Saving Tools. https://www.pcmanet.org/policy-issues/. Accessed January 10, 2017; Visante, Pharmacy benefit managers (PBMs): Generating savings for plan sponsors
v Queanzarons,




Who are the PBMs?

PBMN Market Share, by Total Equivalent Prescription Claims Managed, 2018
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1ty
Middlemen - Fiduciary Responsibility Only to Shareholders

» Formulary Construction
- Based on the most profitable drugs

 Utilization Management Tools

- Keep doctors prescribing the most profitable drugs

SOURCES: ERISA Advisory Council, PBM Compensation and Fee Disclosure https://www.dol.gov/sites/default/files/ebsa/about-ebsa/about-us/erisa-advisory-council/2014ACreport1.pdf. Published November 2014.
Eickelberg HC. The prescription drug supply chain black box: How it works and why you should care. American Health Policy Institute. http://www.americanhealthpolicy.org/Content/documents/resources/
December%202015_AHPI%20Study_Understanding_the_Pharma_Black_Box.pdf. Published 2015. Accessed January 10, 2017; Compliant, Boss v. CVS Health Corp., No. 2:17-cv-01823 (D.N.J. March 17, 2017),
https://www.bloomberglaw.com/public/desktop/document/BOSS_et_al_v_CVS_Health_Corporation_et_al_Docket_No_217¢v01823_DN?1496256418.







Undermines Doctor - Patient Relationship determining

The best treatment - efficacy, safety and affordability.

But instead we are faced with:

Formulary Restrictions
e Step-therapy

~ Non-medical switching

e EXxclusions
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SIMPLIFIED VERSION
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- Efficacy?
- Safety?
- Lowest list price?

Guess again.....
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- Rebate (Price Concession):

= A retroactive sum of money paid by a manufacturer to a PBM

- For each script filled

- In Exchange For (Preferred) Placement On PBM Formulary

How does it work??

Zossimiad S1at

SOURCES: ERISA Advisory Council. PBM Compensation and Fee Disclosure https://www.dol.gov/sites/default/files/ebsa/about-ebsa/about-us/erisa-advisory-council/2014ACreportt.pdf. Published November
2014. Eickelberg HC. The prescription drug supply chain black box: How it works and why you should care. American Health Policy Institute. http://www.americanhealthpolicy.org/Content/documents/resources/
December%202015_AHPI%20Study_Understanding_the_Pharma_Black_Box.pdf. Published 2015, Accessed January 10, 2017; Compliant, Boss v. CVS Health Corp., No. 2:17-cv-01823 (D.N.J. March 17, 2017),
https://www.bloomberglaw.com/public/desktop/document/BOSS_et_al_v_CVS_Health_Corporation_et_al_Docket_No_217¢v01823_DN?1496256418.




How Do They Get Away With This?

From the
Anti-Kickback Statute




‘Bidding War”
Among Drug Makers

For Preferred Place on Formulary

SOURCES: ERISA Advisory Council. PBM Compensation and Fee Disclosure https://www.dol.gov/sites/default/files/ebsa/about-ebsa/about-us/erisa-advisory-council/2014ACreport1.pdf. Published November
2014. Eickelberg HC. The preseription drug supply chain black box: How it works and why you should care. American Health Policy Institute. http://www.americanhealthpolicy.org/Content/documents/resources/
December%202015_AHPI%20Study_Understanding_the_Pharma_Black_Box.pdf. Published 2015. Accessed January 10, 2017; Compliant, Boss v, CVS Health Corp., No. 2:17-cv-01823 (D.N.J. March 17, 2017),
https://www.bloomberglaw.com/public/desktop/document/BOSS_et_al_v_CVS_Health_Corporation_et_al_Docket_No_217¢v01823_DN?1496256418.




o Benefits Of Preferred Placement

o Step Therapy-Must step through THEIR drug first

o Non Medical Switching to THEIR drug
o Excludes Competitors to THEIR drug -

o Performance contracts §
Gro




Secret Kickback Package
(Price Concession Bid)

Admin.,
Formulary Service,

Rebate “Bonafide”
fees

Price
protection fees




Rebate+Fees

Secret Kickback

Package




The Formu
Formulary Rebate =
List Price x % Discount x # Scripts filled

1. List price of the drug
2. % Discount promised
3. # Scripts filled (Market share)
An Increase In Any One Of These Variables
Better Chance At Preferred Placement



Which Drug Has The Best Bi
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What Does Competition Do ?



Manufacturers Compete for the Preferred Spot...

COMPETITION
DRIVES COMPETITION
PRICES DRIVES
DOWN PRICES 3
up e | \

BUILDING A HOUSE | - SELLING A HOUSE
WINNER= Lowest Bidder \__WINNER= Highest Bidder

e e
&N Wl

DISTRIBUTION SYSTEM

PBMs receive rebates/fees based on a % of the list price of the medicine.

These price concessions can be over 50% of the list price.

This creates a perverse incentive for HIGHER PRICED MEDICINES, not lower,
because the HIGHER PRICED MEDICINE can provide the larger rebate /fee package.




The Higher the LIST PRICE, The Higher the...

® Patient Cost - Co-insurance based on list price

®* Administration fees - Manufacturers pay admin fees that are often
based on list price

® Price protection rebate- List price increase above a ceiling
® Triggers additional rebate payments.

****MOST IMPORTANT - Patient Cost
Patient Co-insurance % Is Based On List Price

GrO




Admin Fee | Protection
| Rebate

Invoice  Type of ~ Formulary
Date - Contract = Rebate

~Jan-16  Commercial $1,61250  $24,963.90  $5689.26

 Jan-16  Medicare  $450  $2,652.13  $5184.14

2/1/16: kaleo increases Evzio list price from $937.50 to $4,687.50

Apr-16  Commercial $7,125.00  $129,517.20  $4,951,923.90 $5,088,566.19

May-16 Commercial $9,937.50  $137,162.51  $2,266,092.01
 Dec-16  Commercial $4,312.50  $56,395.65  $977,873.22

Total  $26,812.50 $363,160.04  $8,425,981.33

http://www.pharmacybenefitconsultants.com/rx-alerts/time-to-determine-if-your-pbm-is-hiding-rebates/

Total

~ $32,265.66

 ss2ses7

$2,413,192.02
£ $1,038,581.37
~ $235,062.36

1 $8,815,954.17
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FROM EXPRESS SCRIPTS CONTR?

(AX105.com)

For sake of clarity, Rebates do not include, for example,
Manufacturer Administrative Fees;

Inflation payments;
Product discounts or fees related to the procurement of prescription

" drug inventories by ESI Specialty Pharmacy or the Mail Service Pharmacy;

Fees received by ESI from pharmaceutical manufacturers for care
management/ services provided with the dispensing of products;

Other fee-for-service arrangements whereby pharmaceutical manufacturers generally
report the fees paid to ESI or its wholly-owned subsidies for services rendered as
"bona fide service fees' (collectively, "Other Pharma Revenue” )

Such laws and regulations, as well as ESI's contracts with pharmaceutical
manufacturers, generally prohibit ESI from sharing any such "bona fide
service fees" earned by ESI, whether wholly or in part, with any ESI

@
Cllent. https://www.axios.com/drug-pricing-contract-express-scripts-d536e8a9-a8a3-4bcg-8028-05453e617326.html
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(PBMs call rebates/fees “SAVINGS” for US Health system)

Total Value of Pharmaceutical Manufacturers’ Gross-to-
Net Reductions for Brand-Name Drugs, 2013 to 2018

mmmE Total value, billlons = Percentage change from previous year

$153

S13%

2013 20148 2015 2016 2007 2018
Lourca: Drug Channels irstitute analysis of IGMNA Instituta data; Drag Channels Institute sstimates, Grossto-Met Reductionsz include the fatal value of rebatas, off-
invaicn discounts, copay assistuncon, price concassions, and such other reductions as distridution fees, product retwens, the 3205 Drug Pricing Program, and mora.
Thiz chart apprarzas Sxiibit 143 in The 2028 Fepnomic Repart on U5, Phermacies and Srarmecy Benefit Manasgers, Drug Chenaris Institivre. Available st
nvre s dregsn, n pharmasy

[l DRUG CHAMMELS
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How Much Money Is Paid In Price Concessions?




Where do the “S

*| ower premiums”?
®| ower co-pays / coinsurance amounts?
*| ower list prices of medications?

Hmmmmm......

GO




- #5 -United Health Care (OptumRXx)

- #7 -CVS(Caremark) - Bought Aetna for $68,000,000,000

- #25 -Express Scripts - Now owned by Cigna

http://fortune.com/fortunesoo/




S

° PBMs clalm to save b////ons for our health care system by

m]

Designing formularies based on “negotiated discounts”

- Secret kickback package - based on list price

Utilization Management Tools - Employers' want them

o -

- Keep patients on the most profitable drugs-

- Many Employers have no idea what they are signing

[m|

More affordable pharmacy channels

0

Encouraging use of generics & affordable brands

- Higher priced and brands preferred

CSRO SOURCES: PCMA. Policy & Issues: PBM Cost-Saving Tools. https://www.pcmanet.o ‘g/p olicy-issues/. Accessed January 10, 2017; Visante. Ph armacy benefit managers (PBMs): Gener
Laaon 6 Sty K o s QRCANIATORE.

rating sav

andconsumers.https://wwwpcmal et.org/wpcontent/uploads/2016/08/visante-pbm-savings fb 016pdf P ublished February 2016, A sed January 10, 201 7

4

vings for plan sponsors
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Who Regulates PBMs?

Federal
» Federal Trade Commission -NO
o HHS/CMS-NO |
« DOJ - allowed mergers - NO
= Congress - Senate and House Bills -So FAR NO

States- Become Very important

- Legislation, Board of Pharmacy,
Insurance commissioners, AG

*Removing ERISA’s Impediment to State Health Reform Erin C. Fuse Brown, J.D., M.P.H., and Ameet Sarpatwari, J.D., Ph.D. n engl j med 378;1 nejm.org January 4, 2018

Gro

Contogmgas S -



We Need:

Co-insurance for patients based on cost of drug after all concessions**

Step Therapy & Non Medical Switching Reform

Uniform Definitions - Transparency
« Secret kickback package (Price concessions)
- Formulary rebates/ admin, service, bonafide fees/

» Price protection fees

Formularies Based on Efficacy, Safety and Lowest List Price
« “Race to the bottom” in prices - Not to the top

« Remove incentive to place higher priced drugs on formulary

« Allow competition to lower prices - Not raise them



The Transparency Problem
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U.S. Distribution and Reimbursement System: Patient-Administered, Outpatient Drugs

Services agreement Formulary agreement

—
a
<

Pharmacy payment for product Prescription reimbursement

— <-
_______________________________ > e 1
Wholesaler payment for product Manufact Rebates E 5 !
anufacturer ®

! E Third-Party Payer / i
H Q Health Plan I
1 i bt 1 1
! | 2 +
1 I = 1 1 1
! i 2 i i
H v Y Q| % Pass o !
Product shipment i B _ through of 1 1 H

< i < [
< I Service and T rebate ! 1 i
broduct shioment i Data Fees Ly —-——————————- g !
e < P i (specialty) — > i !
Wholesaler " Negotiation I Negotiation € mmmmmm e 1 i
| i @ ) Reimbursement to PBM |
4 4 i Pharmacy Benefit (including any network i
I GPO I PSAO Manager g any 1
! : spread) I
I I I
i T Participation i ParticipationT :
! 1
I | !
! 1
! 1
i Y 4 I
1
1
i
1
1
1
1
1
1
1
1
1
1
1
1
1
1

----------------------------------- T, - ——— s s ——— e —————
Prime vendor agreement g Network participation
Pharmacy
Dispense I Copayment or
— prescription I ;
Product Movement | coinsurance
. . @
--=+ Financial Flow
— Contract Relationship T T T etranee promiums T
Patient

GPO = Group Purchasing Organization; PSAO = Pharmacy Services Administrative Organization
Source. Fein, Adam J., The 2018 Economic Report on U.S. Pharmacies and Pharmacy Benefit Managers, Drug Channels Institute, 2018. Chart illustrates flows for Patient-
Administered, Outpatient Drugs. Please note that this chart is illustrative. It is not intended to be a complete representation of every type of product movement, financial

flow, or contractual relationship in the marketplace. m DRUG CHANNELS
@ INSTITUTE
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Patients lose their
local pharmacy

Patients have to
drive out of their
way to get their
prescriptions

Often leads to an
overall drop in
medication
adherence

3
|




Debilitating
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Plan sends pharmacy

PSAOs are direct contract that is Closed networks
presented with | take it or leave it cause patient access
take it or leave it issues and eliminate
contracts Non-negotiable competition

contracts as a result
of monopolies

Inefficient contract processes leave neighborhood
pharmacies struggling to provide services for their patients
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e Maximum Allowable Costs (MAC)
« Same PBM uses several MACs
* PBMs uses MAC to adjust profit
margin to benefit themselves, not

the patient

* Currently subsidizing Medicaid




SPA

* PBMs use letters, phone calls, and other
incentives to convince patients to use their
own pharmacy or mail order pharmacy

» Specialty drugs are required to be filled at their
pharmacy only '

* Frequently, this steering leads to patient
compliance issues due to non-local access




e
sl

* Independent pharmacies live in fear of
fraudulent audits

* Independent pharmacies receive payments that
are less than at the time of adjudication
* In network fees
* Out of network fees
* Customer service fees

» Clawback money is being used to improve profit
margins and not lower health care costs




Most crucial factor that needs to be addressed is the reduced access for patients.

This can be accomplished through...

* No narrow networks for Medicaid * No POST adjudication fees |

* No payment below cost of drug * No abusive audits with drug cost
recoupment (other than fraud)
* No steerage for PBM-owned
pharmacies, mail order or specialty
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Panama Pharmacy
7307 Main St N
Jacksonville, FL 32208
(904) 765-3531

kevin@panamarx.com

Small Business Pharmacies

Aligned for

Reform
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BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Health Policy
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SUBJECT: Student Loans and Scholarship Obligations of Health Care Practitioners
DATE: November 6, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Rossitto-Van
Winkle Brown HP Fav/CS
2. AED
3. AP
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 66 amends s. 456.071(1)(k), F.S., to provide that the failure to repay a state or federal
student loan, or the failure to comply with service scholarship obligations, does not constitute a
failure to perform a statutory or legal obligation placed upon a licensed health care practitioner,
thereby removing such repayment or scholarship obligation failures as grounds for disciplinary
action against a health care practitioner.

The bill repeals s. 456.0721, F.S., which authorizes the Department of Health (DOH) to obtain
from the U.S. Department of Health and Human Services (now the U.S. Department of
Education) information necessary to investigate and prosecute health care practitioners for
failing to repay a student loan or comply with scholarship service obligations.

The bill amends s. 456.074(4), F.S., to delete the requirement for the DOH to notify a
practitioner whose student loan is in default, of the DOH’s intent to suspend his or her license if
the practitioner does not provide proof that new payment terms have been agreed upon by all
parties to the loan.

The bill has an effective date of July 1, 2020.
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. Present Situation:
Federal Student Loans Available to Health Care Practitioners

Federal student loan programs were first established in the mid-twentieth century to increase the
supply of skilled labor, promote economic and technological development, and provide upward
socioeconomic mobility.! Federal student loans were first offered in 1958 under the National
Defense Education Act to help the United States compete with other countries, especially the
Soviet Union with the launch of the satellite Sputnik. High school students who showed promise
in mathematics, science, engineering, and foreign language, or those who wanted to be teachers,
were offered grants, scholarships, and loans.? Federal student loans have provided low-cost
credit to millions of students, helped increase educational attainment, while holding
administrative costs lower than those of the private sector, and generating a profit for the federal
government.®

The Higher Education Act of 1965

The Higher Education Act of 1965 provided “Educational Opportunity Grants” to colleges
recruiting students with considerable financial need. The Guaranteed Student Loan Program
(GSLP), also known as the Federal Family Education Loan Program (FFELP), allowed banks
and private institutions to provide government subsidized and guaranteed loans to students.* The
federal government relied on a network of state agencies to administer the program and pursue
delinquent borrowers.®

By the late 1980s, the government’s losses climbed past $1 billion a year, and state agencies
started experimenting with aggressive collection tactics. Some states garnished wages. Others
put liens on borrowers’ cars and houses. Texas and Illinois stopped renewing professional
licenses of those with unresolved debts.

The U.S. Department of Education (DOE), currently administers federally guaranteed student
loans. The U.S. DOE is the largest provider of student financial aid in the nation. Federal Student
Aid is responsible for managing the student financial assistance programs authorized under

Title IV of the Higher Education Act of 1965.% The Higher Education Act of 1965 was

! Michael Simkovic, Risk-Based Student Loans, 70 Wash. & Lee L. Rev. 527 (2013), available at
https://scholarlycommons.law.wlu.edu/wlulr/vol70/iss1/8 (last visited Sept. 17, 2019).

2 National Defense Education Act of 1958, Pub. L. 85 — 864, 72 Stat. 1580, 20 U.S.C. 401 et seq., available at
https://www.govinfo.gov/content/pkg/STATUTE-72/pdf/STATUTE-72-Pg1580.pdf (last visited Sept. 20, 2019).

3 Supra note 1.

4 Higher Education Act of 1965, Part | — General Higher Education Programs, P.L. 89 — 329, 20 U.S.C. 1001 — 1087uu,
available at http://legcounsel.house.gov/Comps/HEAG5 CMD.pdf (last visited Sept. 27, 2019).

> Silver-Greenberg, Jessica, Cowley, Stacy, Kitroeff, Natalie, When Unpaid Student Loan Bills Mean You Can No Longer
Work, The New York Times Nov. 18, 2017, available at https://www.nytimes.com/2017/11/18/business/student-loans-
licenses.html?auth=login-email&login=email (last visited Sept. 26, 2019). See also National council State Boards of Nursing,
Student Loan Default and State Licensing Board Discipline, (Mar. 4, 2019), available at https://www.ncsbn.org/12849.htm.
6 Pub. Law No. 89-329, Nov. 8, 1965, 79 Stat. 1219, 20 U.S.C. 1001, available at
https://legcounsel.house.gov/Comps/Higher%20Education%20Act%200f%201965.pdf (last visited Sept. 16, 2019). See also
The Chronical of Higher Education, What You Need to Know About Reauthorization (September 19, 2013), available at
https://www.chronicle.com/article/What-You-Need-to-Know-About/141697 (last visited Sept. 16, 2019).
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reauthorized in 1968, 1972, 1976, 1980, 1986, 1992, 1998, and 2008.” These programs provide
grants, loans, and work-study funds to students attending college or career school.®

The 1966, 1972, and 1992 amendments to the Higher Education Act of 1965 added the following

to federal student loan programs:

e The National Association of Financial Aid Administrators was created to monitor financial
aid throughout the nation;

e The Basic Educational Opportunity Grant, (later called the Pell Grant), was created to help
needy students attend college; and

e The Higher Education Amendments create FAFSA, the Direct Lending program, and
unsubsidized Stafford loans.®

Health Education Assistance Loan Program

The Health Education Assistance Loan (HEAL) Program was originally authorized by

sections 701-720 of the Public Health Service Act.!° The HEAL Program was first administered
by the Office of Education in the former Department of Health, Education, and Welfare. On
May 21, 1980, the HEAL Program was transferred from the Office of Education to the U.S.
Department of Health and Human Services (HHS) until July 1, 2014, when Congress transferred
the program to the U.S. Department of Education (DOE) pursuant to Division H, title V,

section 525 of the Consolidated Appropriations Act, 2014 (Pub. Law No. 113-76) (Consolidated
Appropriations Act, 2014). From federal fiscal year (FFY) 1978 through FFY 1998 the HEAL
Program insured loans made by participating lenders to eligible graduate students in schools of
medicine, osteopathy, dentistry, veterinary medicine, optometry, podiatry, public health,
pharmacy, and chiropractic, and in programs in health administration and clinical psychology.*

Lenders such as banks, savings and loan associations, credit unions, pension funds, State
agencies, HEAL schools, and insurance companies made HEAL loans, which were insured by
the Federal Government against loss due to borrowers’ death, disability, bankruptcy, and default.
The purpose of the program was to ensure the availability of funds for loans to eligible students
who need to borrow money to pay for their educational costs.*2

720 U.S.C. ch. 28, subchapter 1V — Student Assistance, available at:
https://uscode.house.gov/view.xhtml;jsessionid=61648FC4573FD86CC2A1E228D0371AB3?req=granuleid%3AUSC-
prelim-title20-

chapter28&saved=%7CKHRpdGxIOjIwIHNIY3Rpb246 MTEzMyBIZGI0aW9uOnByZWxphSk%3D%7C%7C%7C0%7Cfal
se%7Cprelim&edition=prelim (last visited Sept. 16, 2019). See also Finaid, The Smart Student Guide to Financial Aid,
available at: http://www.finaid.org/educators/reauthorization.phtml (last visited Sept. 16, 2019).

8 Kantrowitz, Mark, Savingforcollege.com, Reauthorization of the Higher Education Act of 1965, (December 26, 2018)
available at https://www.savingforcollege.com/article/reauthorization-of-the-higher-education-act-of-1965 (last visited
Sept. 16, 2019).

° Gitlen, Jeff, LendEDU, A Look Into the History of Student Loans, (Aug. 15, 2016) available at
https://lendedu.com/blog/history-of-student-loans (last visited Sept. 20, 2019).

10 See 42 U.S.C. 292-292y.

11 Federal Register Vol. 82, No. 219, Department of Education, Health Education Assistance Loan (HEAL) Program, Final
Rule, Nov. 15, 2017, 34 CFR Part 681, 82 FR 53374 — 53395, available at: https://www.govinfo.gov/content/pkg/FR-2017-
11-15/pdf/2017-24636.pdf (last visited Sept. 12, 2019). See also National Archives , Federal Register, Health Education
Assistance Loan (HEAL) Program, available at: https://www.federalregister.gov/documents/2017/11/15/2017-24636/health-
education-assistance-loan-heal-program (last visited Sept. 12, 2019).

124d.
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Authorization to fund new HEAL loans to students ended September 30, 1998. Provisions of the
HEAL legislation allowing for the refinancing or consolidation of existing HEAL loans expiring
September 30, 2004. However, the reporting, notification, and recordkeeping burden associated
with refinancing HEAL loans, servicing outstanding loans, and administering and monitoring of
the HEAL Program regulations continues.'® In 2014, the HEAL Program was transferred from
the U.S. Department of Health and Human Services (HHS) to the U.S. DOE. To reflect this
transfer and to facilitate the servicing of all HEAL loans that are currently held by the U.S. DOE,
the Secretary adds the HEAL Program regulations to the U.S. DOE’s chapter in the Code of
Federal Regulations (CFR).'

In 1993, the Student Loan Reform Act amended the Higher Education Act of 1965 to replace the
FFELP, under which loans made by private lenders and were guaranteed by the U.S.
government, with a Federal Direct Student Loan Program (FDSLP) where the government
became direct lender to borrowers.*®

Higher Education Reconciliation Act of 2005

The 2005 Higher Education Reconciliation Act made many changes to FDSLP student loans,
including some of the following:

Reduced student loan fees from 4% to 1%;

Allows graduate students to take out PLUS Loans;

Added a new grant program called Academic Competiveness Gran Program;

Increased the income protection allowance;

Adjusted initial eligibility criteria; and

Changed the definition of independent student.®

Student Aid and Fiscal Responsibility Act of 2010

The Health Care and Education Reconciliation Act of 2010, along with the Patient Protection

and Affordable Care Act, were signed into law by President Obama. The Student Aid and Fiscal

Responsibility Act (Title 11) was a rider to the Health Care and Education Reconciliation Act and

included a number of federal student loan program reforms, such as:

e Ending the process of the federal government giving subsidies to private banks to give out
federally insured loans; instead, loans were to be administered directly by the U. S. DOE,

13 Supra note 13. When the HEAL Program was transferred from HHS to the DOE, to reflect this transfer and to facilitate the
servicing of HEAL loans that were held by the DOE, the Secretary added the HEAL Program regulations that were part of
HHS's regulations (42 CFR part 60) to Title 34 Subpart B Chapter VI Part 681 of the CFR. Consistent with this regulatory
action, HHS removed the HEAL Program regulations from its regulations.

14 The Federal Register, Health Education Assistance Loan (HEAL) Program, Nov. 15, 2017, available at:
https://www.federalregister.gov/documents/2017/11/15/2017-24636/health-education-assistance-loan-heal-program (last
visited Sept. 20, 2019).

15 Congress.gov, H.R.2055 - Student Loan Reform Act of 1993, 103™ Congress (1993-1994), available at
https://www.congress.gov/bill/103rd-congress/house-bill/2055 (last visited Sept. 20, 2019).

16 Analysis of the Higher Education Reconciliation Act of 2005 (S. 1932)(Title VIII of the Deficit Reduction Act of 2005),
available at: https://www.nelnet.net/media/newsletters/schoolnews/HERA BorrowerChanges.pdf (last visited Sept 24, 2019).
The Higher Education Reconciliation Act of 2005, which is Title VIII of the Deficit Reduction Act of 2005, was enacted into
law February 8, 2006.
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e Increasing Pell Grant scholarship awards;

e Allowing newly qualified borrowers starting in 2014, to be able to cap their monthly student
loan repayment each month to 10% of their discretionary income, down from 15%;

e Allowing new borrowers after 2014 to be eligible for student loan forgiveness after making
timely payments for 20 years, down from 25 years;

e Easing the process for parents to take out federal student loans for their children; and

e Authorizing the spending of several billion dollars to fund schools that served predominantly
poor and minority students, as well as increasing community college funding.’

The passage of the 2010 federal Health Care and Education Reconciliation Act and the Health
Care and Education Reconciliation Act made the FDSLP the sole government-backed student
loan program in the United States. All guaranteed student loans that originated with, and were
funded by, private lenders, but guaranteed by the government, were eliminated.®

Currently, the U.S. DOE awards more than $120 billion a year in grants, work-study funds, and
low-interest loans to more than 13 million students.*® The U.S. DOE’s federal student loan
program is the William D. Ford FDSLP. Under this program, the U.S. DOE is the lender. There
are four types of federal direct loans available:

e Direct Subsidized Loans;%

e Direct Unsubsidized Loans;*

e Direct PLUS Loans;?? and

e Direct Consolidation Loans.?® 24

As of September 9, 2019, the Federal Reserve reported that there were $1.606 trillion dollars in
outstanding federal student loans owned and secured by the U.S. Government.? It is the second
largest form of consumer debt, just behind mortgages;?® and more than 10.9 percent of aggregate

17 Obamacarefacts.com, Summary of the Health Care and Education Reconciliation Act of 2010, (last updated March 2,
2015), available at: https://obamacarefacts.com/summary-of-the-health-care-and-education-reconciliation-act-of-2010/ (last

visited Sept. 17, 2019).
8 d.

19 Federal Student Aid, An Office of the U.S. Department of Education, Aid and Other Resources from the U.S. Federal

Government, available at: https://studentaid.ed.gov/sa/types (last visited Sept. 17, 2019).

20 Direct Subsidized Loans are loans made to eligible undergraduate students who demonstrate financial need to help cover

the costs of higher education at a college or career school. Federal Student Aid, An Office of the U.S. Department of

Education, What types of federal student loans are available? available at: https://studentaid.ed.gov/sa/types/loans#types (last

visited Sept. 17, 2019).

2L |d. Direct Unsubsidized Loans are loans made to eligible undergraduate, graduate, and professional students, but eligibility

is not based on financial need.
22 Supra note 27. Direct PLUS Loans are loans made to graduate or professional students and parents of dependent

undergraduate students to help pay for education expenses not covered by other financial aid. Eligibility is not based on

financial need, but a credit check is required.

23 Supra note 27. Direct Consolidation Loans allow you to combine all of your eligible federal student loans into a single loan

with a single loan servicer.
24 Federal Student Aid, An Office of the U.S. Department of Education, Federal Student Loan Programs (fact sheet),
available at: https://studentaid.ed.gov/sa/sites/default/files/federal-loan-programs.pdf (last visited Sept. 17, 2019).

% Federal Reserve Bank of St. Lewis, Federal reserve Economic Data, Student Loans Owned and Securitized, Outstanding,

available at: https://fred.stlouisfed.org/series/SLOAS (last visited Sept. 25, 2019).

% | endEDU, Average Student Loan Debt Statistics by School by State 2019, Student Loan Debt by School By State 2019,

Aug. 8, 2019, available at: https://lendedu.com/student-loan-debt-by-school-by-state-2019/#FL, (last visited Sept. 26,

2019).
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student loan debt was delinquent for more than 90 days in the first quarter of 2019. However,
delinquency rates for student loans are likely to understate the effective delinquency rates
because about half of these loans are currently in deferment, in grace periods, or in forbearance
and therefore temporarily not in the repayment cycle. This implies that among loans in the
repayment cycle, delinquency rates are roughly twice as high.?” MAXIMUS Federal Services,
Inc., is the loan serving agent for federal student loans in default.?8

State Student Loans Available to Health Care Practitioners

Florida Health Service Corps

Florida backed health care student loans, and scholarships with service obligation, began in 1992
with the creation of the Florida Health Services Corps (FHSC), to encourage qualified medical
professionals to practice in underserved locations where there are shortages of such personnel.
The FHSC was developed by the DOH with the FDOE and the State University System. The
DOH was to award scholarships to qualified students studying medicine, chiropractic, nursing, or
dentistry. The program required a student receiving a scholarship to accept an assignment in a
public health care program or work in a specific community located in a medically underserved
area upon graduation for one year for each school year of financial assistance, up to a maximum
of three years.

The financial penalties for noncompliance with the participation requirements were determined
in the same manner as in the NHSC scholarship program.?® Noncompliance with participation
requirements also resulted in ineligibility for professional licensure under chs. 458, 459, 460,
464, 465, and 466, F.S. For a participant unable to complete his or her service obligation for
reasons beyond his or her control, such as a disability, the penalty was the actual amount of
financial assistance provided to the participant. The financial penalties collected by the DOH
were deposited into the FHSC Trust Fund and used to provide additional scholarship and
financial assistance. 3 3

The FHSC was modeled after the NHSC. It offered loan repayment and scholarships for health
professionals in return for service in public health care programs or underserved areas. This
program was not funded after 1996 and was repealed in 2012.%? The Office of Student Financial
Assistance (OSFA) within the Florida Department of Education (FDOE) has been the designated

2" Federal Reserve Bank of New York, Research and Statistics Group, Center for Microeconomic Data, Quarterly Report on
Household Debt and Credit, 2019: Q1 (released May , 2019), available at:
https://www.newyorkfed.org/medialibrary/interactives/householdcredit/data/pdf/HHDC 2019Q1.pdf (last visited Sept. 26,
2019).

28 Federal Student Aid, An office of the U.S. Department of Education, How to Repay Your Loans, Understanding
Delinquency and Default, available at: https://studentaid.ed.gov/sa/repay-loans/default#default-servicer (last visited Sept. 12,
2019).

29 The National Health Service Corps (NHSC) Scholarship Program, enacted by Public Law 94- 484 on October 12, 1976, is
a program established to bring health care to regions of the country that have critical shortages of health personnel. See The
U.S. Department of Health and Human Services, Health Resources & Services Administration, National Health Services
Corps, available at: https://bhw.hrsa.gov/loans-scholarships/nhsc (last visited Sept. 24, 2019).

30 Chapter 92-33, s. 111, Laws of Fla.

81 Section 381.0302, (1992 — 2012), F.S.

32 Chapter 2012-184, s. 45, Laws of Fla.
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guaranty agency for the state of Florida for many years for the Federal Family Education
Loans.®

In 2002, the Florida Legislature created the Student Loan Program. Section 1009.85, F.S.,
required the State Board of Education to adopt rules necessary for participation in the guaranteed
student loan program, as provided by the Higher Education Act of 1965, as amended. The intent
of this legislation was to authorize student loans when Florida, through the FDOE, become an
eligible lender under the provisions of the applicable federal laws providing for the guarantee of
loans to students and the partial payment of interest on such loans by the United States
Government.®*

In 2002, the Legislature also amended the grounds for disciplinary action against health care
practitioners who failed to pay student loans by amending s. 456.072(1)(k), F.S., and created
s. 456.074(4), F.S., to enforce it. In amending s. 456.072(1)(k), F.S., and adding s. 456.074(4),
F.S., the Legislature made the following specific findings, as of 2002, relating to the state’s
interest in enacting these regulations:

e The U.S. Department of Health and Human Services reported 9,454 health care practitioners
in the nation, and 556 health care practitioners in Florida, had defaulted on educational loan
or service scholarship obligations;

e The U.S. Department of Health and Human Services reported that these defaulters cost
taxpayers over $694 million, of which $45.6 million was attributable to Florida health care
practitioners;

e Needy communities lost the services of essential clinicians when practitioners fail to meet
their service obligations;

e Defaulters had received the substantial economic benefit of a health practitioner career
education at taxpayer expense;

e It was imperative that defaulters be required to honor their service obligations;

e Because health care practitioners are licensed by the states and not the federal government, it
was anticipated that state licensure discipline of the defaulters would motivate the defaulters
to honor their commitments and deter others from defaulting on their student loans and
service obligations;

e Taxpayers should not have to foot the bill for individuals who had reneged on the repayment
obligation of a federal or state loan or scholarship which gave them access to a career as a
health care practitioner;

e Defaulters had been, or would be, excluded from participating in Medicare and Medicaid
programs and therefore unable to practice in many of the neediest and most underserved
areas;

e Defaulters would not be practicing as health care practitioners had the programs not been
available to help finance their education; and, while it was not possible to “repossess” the
education these programs allowed them to obtain, it was possible to “repossess” the results of
that education by suspending their ability to practice through suspension of their licenses;
and

33 The Department of Education, Office of Student Financial Assistance, FFELP Home, available at:
http://www.floridastudentfinancialaid.org/FFELP/ (last visited Sept. 17, 2019).
34 Sections 1009.78 — 1009.88, F.S.
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e Florida law at that time provided recourse only for failing to repay certain state student
through s. 381.0302, F.S., and did not address federal educational loan and service
scholarship defaulters.®®

In 2010, with the passage of the federal Health Care and Education Reconciliation Act and
rider, to the Health Care and Education Reconciliation Act, the FDOE, through the OSFA,
stopped guaranteeing student loans with first disbursement dates after July 1, 2010. For stu

loans

its

dent

loans that had first disbursements dates before July 1, 2010, the OSFA would continue to provide
support for the life of the loans as long as the loans remained in the state’s portfolio, and remain

the designated guaranty agency for Florida.®

Health Care Practitioner Regulation

The DOH is charged with the regulation of health practitioners for the preservation of the health,

safety, and welfare of the public. The Division of Medical Quality Assurance (MQA), is
responsible for the boards and professions within the DOH.3’ The health care practitioners
licensed by the DOH include the following:

e Acupuncturist;®®

e Allopathic physicians and physician assistants;*

e Osteopathic physicians and physician assistants;*

e Chiropractic physicians, physician assistants, and registered chiropractic assistants;*

e Podiatric physicians;*?

e Naturopathic physicians;*?

e Optometrists;**

e Advanced practice registered nurses, registered nurses, licensed practical nurses and certified
nursing assistant;*

e Pharmacists;*

e Dentists, dental hygienist and dental laboratories;*’

e Midwives;*®

e Speech and language pathologists;*®

e Audiologists;>

35 Chapter 2002-254, Preamble, Laws of Fla.

3 The Department of Education, Office of Student Financial Assistance (OSFA), The Federal Family Education Loan
Program, FFELP Home, available at http://www.floridastudentfinancialaid.org/FFELP/ (last visited Oct. 21, 2019).
37 Section 20.43, F.S.

38 Chapter 457, F.S.

39 Chapter 458, F.S.

40 Chapter 459, F.S.

41 Chapter 460, F.S.

42 Chapter 461, F.S.

43 Chapter 462, F.S.

4 Chapter 463, F.S.

4 Chapter 464, F.S.

46 Chapter 465, F.S.

47 Chapter 466, F.S.

48 Chapter 467, F.S.

4 Part I, Ch. 468, F.S.

S0 d.
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Occupational therapists;>!
Respiratory therapists;>?
Dieticians and nutritionists;>
Athletic trainers;>

Orthotists, prosthetists, and pedorthists;
Electrologists;>®

Massage therapists;>’

Clinical laboratory personnel;®
Medical physicists;>
Opticians;®

Hearing aid specialists;5!
Physical therapists;®

55

Psychologists and school psychologists; and
Clinical social workers, mental health counselors and marriage and family therapists.®*

Section 456.072, F.S., enumerates at least 41 specific acts that constitute grounds for disciplinary
action against all licensed health care practitioners in Florida. Section 456.072(1)(k), F.S., was
amended in 2002%° to provide the following:

In this way, the failure to make such repayments or comply with such obligations became

For purposes of this section, failing to repay a student loan issued or guaranteed
by the state or the Federal Government in accordance with the terms of the loan or
failing to comply with service scholarship obligations shall be considered a failure
to perform a statutory or legal obligation, and the minimum disciplinary action
imposed shall be a suspension of the license until new payment terms are agreed
upon or the scholarship obligation is resumed, followed by probation for the
duration of the student loan or remaining scholarship obligation period, and a fine
equal to 10 percent of the defaulted loan amount. Fines collected shall be
deposited into the Medical Quality Assurance Trust Fund.

grounds for disciplinary action in 2002 because failing to perform a statutory or legal obligation
was already grounds for disciplinary action.

5L Part 11, Chapter 468, F.S.
52 Part V, Chapter 468, F.S.

53 Part X, Chapter 468, F.S.

54 Part XIIl, Chapter 468, F.S.
%5 Part XIV, Chapter 468, F.S.
% Chapter 478, F.S.

57 Chapter 480, F.S.

%8 part Il, ch. 483, F.S.

9 Part 111, ch. 483, F.S.

0 Part I, ch. 484, F.S.

61 Part 11, ch. 484, F.S.

62 Chapter 486, F.S.

83 Chapter 490, F.S.

64 Chapter 491, F.S.

8 Chapter 2002-254, s. 2, Laws of Fla.



BILL: CS/SB 66

Page 10

Section 456.0721, F.S., requires the DOH to obtain from the U. S. Department of Health and
Human Services (now the U.S. DOE) information necessary to investigate and prosecute health

care practitioners for failing to repay a student loan or comply with scholarship service

obligations pursuant to s. 456.072(1)(k), F.S. The DOH is further required to obtain from the
U.S. Department of Health and Human Services (now U.S. DOE) a list of default health care
practitioners each month, along with the information necessary to investigate a complaint. The
DOH may obtain evidence to support the investigation and prosecution from any financial
institution or educational institution involved in providing the loan or education to a practitioner.

Section 456.0721, F.S., also requires the DOH to report to the Legislature, as part of its annual
report, the number of practitioners in default, along with the results of the DOH’s investigations
and prosecutions, and the amount of fines collected from the practitioners prosecuted for
violating s. 456.072(1)(k), F.S. The DOH Annual Reports to the Legislature from state fiscal
year 2005-06, (the first year health care practitioners student loan defaults were reported)
through 2017-18, show the following data on health care practitioners student loan defaults.

Health Care Providers Student Loan Defaults for Fiscal Years 2005 through 2018

State Reports | Investigations | Emergency | Probable No Disciplinary | Amount

Fiscal of Complete Suspension Cause Probable Actions of Fines

Year Defaults Orders Found Cause Taken Collected

Received Issued Found

2017-18 850 76 26 21 1 0 $0
2016-17 1 1 1 1 0 0 $0
2015-16 0 1 0 0 0 0 $0
2014-15 1 0 0 0 0 1 $0
2014-13 1 0 1 1 0 0 $0
2013-12 2 2 1 1 0 1 $2,500
2012-11 2 1 0 0 1 0 $0
2011-10 19 0 0 0 0 2 $16,216
2010-09 11 2 2 3 0 2 $7,500
2009-08 13 4 3 4 0 2 $6,000
2008-07 16 1 0 0 0 2 $9,190
2007-06 0 3 1 2 5 4 $29,307
2006-05 13 5 6 4 2 7 $23,886
TOTAL 929 96 41 16 9 21 $94,600

Section 456.074(4), F.S., further requires the DOH, upon receipt of information that a Florida-
licensed health care practitioner has defaulted on his or her student loan issued or guaranteed by
the state or the federal government, to notify the licensee by certified mail that he or she is
subject to immediate suspension of his or her professional license unless, within 45 days after the
date of mailing, the licensee provides proof of new payment terms between all parties to the loan.
If, after 45 days from the date of mailing the certified notice, the licensee has failed to provide
proof of new student loan payment terms, the DOH must issue an emergency order suspending

the licensee’s license.

Sections 456.0635(2)(e) and (3)(e), F.S., also require each board, or the DOH if there is no
board, to refuse to admit a candidate to any examination, refuse to issue a license, certificate, or
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registration, and refuse to renew a license, certificate or registration, if the candidate or
practitioner is currently listed on the United States Department of Health and Human Services
Office of Inspector General’s List of Excluded Individuals and Entities (LEIE). Section
1128(b)(14) of the Social Security Act and 42 U.S.C. ss. 1320a-7(b)(14), provide that a default
on a health education loan or scholarship obligation is permissive grounds for being placed on
the LEIE and make such exclusion last until the default or obligation is resolved. Sections
456.0635(2)(e) and (3)(e), F.S., are not permissible, but mandatory, and require the boards, or the
DOH, to refuse to issue, or renew, licenses, certificates, or registrations to a person in default on
his or her health education loan or scholarship obligation.

Other States with Licensure Suspension Laws for Student Loan Defaulters

Seven states—Alaska, Hawaii, lowa, Kentucky, Massachusetts, Tennessee, and Texas—have
laws requiring all occupational boards to revoke licenses for defaulting on any type of federal or
state education loan. Louisiana will revoke a license only if the professional has defaulted on an
education loan issued by the state.®®

Prior to July 1, 2019, Georgia was included in the above group. During the 2019 Georgia

Legislative session, the Georgia passed SB 214, which amended the Official Code of Georgia to

prohibit a professional licensing board from suspending a person licensed by that board because:

e He or she was a borrower in default under the Georgia Higher Education Loan Program as
determined by the Georgia Higher Education Assistance Corporation; or

e He or she had been certified by any entity of the federal government for nonpayment or
default or breach of a repayment or service obligation under any federal educational loan,
loan repayment, or service conditional scholarship program.®’

Five states—Arkansas, California, Mississippi, Minnesota and Florida—revoke the licenses only
of health care professionals for defaulting on education loans. In Arkansas and Mississippi, the
laws are even narrower, applying only to state health care education loans and scholarship
agreements. For example, defaulting physicians in Arkansas may have their license suspended
for “a period of years equivalent to the number of years that the recipient is obligated to practice
medicine in a rural area” if they default on an Arkansas Rural Medical Practice Student Loan.%®

Two states—Ilowa and South Dakota—revoke all state-issued licenses, including driver’s
licenses and recreational hunting licenses.®®

Effect of Proposed Changes:

CS/SB 66 amends s. 456.071(1)(k), F.S., to provide that the failure of a licensed health care
practitioner to repay a state or federal student loan, or failure to comply with a service
scholarship obligation, does not constitute a failure to perform a statutory or legal obligation.

% \Wagner, Andrew; National Conference of State Legislatures, License Suspension for Student Loan Defaulters, Vol. 26,
No. 40, 2018, available at: http://www.ncsl.org/research/labor-and-employment/license-suspension-for-student-loan-
defaulters.aspx (last visited Sept. 26, 2019).

67 Section 43-1-29, Suspension of license for nonpayment of student loans prohibited, Official Code of Georgia

% Supra note 74.

% Supra note 74.
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The bill repeals s. 456.0721, F.S., which authorizes the DOH to obtain from the U.S. Department
of Health and Human Services (now the U.S. Department of Education) information necessary to
investigate and prosecute health care practitioners for failing to repay a student loan or comply
with scholarship service obligations.

The bill amends s. 456.074(4), F.S., to delete the requirement for the DOH to notify a
practitioner whose student loan is in default, and of the DOH’s intent to suspend his or her
license if the practitioner does not provide proof that new payment terms have been agreed upon
by all parties to the loan.

The bill takes effect July 1, 2020.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. State Tax or Fee Increases:
None.

E. Other Constitutional Issues:
None.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Under CS/SB 66, licensed health care practitioners in Florida would no longer be subject
to licensure suspension or revocation for failure to repay student loans or failure to
comply with service scholarship obligations and would therefore no longer have to stop
practicing their health care profession if such discipline were applied.
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VI.

VII.

VIII.

C. Government Sector Impact:

The bill could reduce the workload of the DOH, MQA, and the boards in prosecuting
these cases; and if licenses were not suspended, the practitioners would probably be
renewing them and paying licensure fees. The bill could also reduce the DOH revenues
from fines for a violation of s. 456.072(1)(k), F.S.

Technical Deficiencies:
None.

Related Issues:

Sections 456.0635(2)(e) and 456.0635(3)(e), F.S., provide that the DOH must refuse to issue or
renew a license to a candidate or applicant if the candidate or licensee is currently listed on the
United States Department of Health and Human Services Office of the Inspector General’s List
of Excluded Individuals and Entities (LEIE). Section 1128(b)(14) of the Social Security Act and
42 U.S.C. ss. 1320a-7(b)(14) provide that a default on a health education loan or scholarship
obligation is permissive grounds for being placed on the LEIE and that such exclusion lasts until
the default or obligation is resolved. If a candidate or applicant is placed on the LEIE for a
default on a loan, the DOH would still be required to deny that person's application for initial or
renewed licensure.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 456.072 and
456.074.

This bill repeals section 456.0721 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on November 5, 2019:

The CS amends s. 456.074(4), F.S., to delete the requirement for the DOH to notify a
practitioner whose student loan is in default, and of the DOH’s intent to suspend his or
her license if the practitioner does not provide the DOH with proof that new payment
terms have been agreed upon by all parties to the loan.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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Florida Senate - 2020 SB 66

By Senator Cruz

18-00091-20 202066
A bill to be entitled

An act relating to student loans and scholarship
obligations of health care practitioners; amending s.
456.072, F.S.; establishing that a health care
practitioner’s failure to repay a student loan or to
comply with service scholarship obligations does not
constitute grounds for disciplinary action; removing a
civil fine; amending s. 456.0721, F.S.; removing the
requirement that the Department of Health investigate
and prosecute health care practitioners for failing to
repay a student loan or to comply with scholarship
service obligations; removing the requirement that the
department include specified information related to
such investigations and prosecutions in an annual

report; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (k) of subsection (1) of section
456.072, Florida Statutes, is amended to read:

456.072 Grounds for discipline; penalties; enforcement.—

(1) The following acts shall constitute grounds for which
the disciplinary actions specified in subsection (2) may be
taken:

(k) Failing to perform any statutory or legal obligation
placed upon a licensee. For purposes of this section, failing to
repay a student loan issued or guaranteed by the state or the

Federal Government in accordance with the terms of the loan or

failing to comply with service scholarship obligations is not
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The Florida Senate

Committee Agenda Request

To: Senator Gayle Harrell, Chair
Committee on Health Policy

Subject: Committee Agenda Request

Date: August 16, 2019

I respectfully request that Senate Bill #66, relating to Student Loans and Scholarship Obligations
of Health Care Practitioners, be placed on the:

] committee agenda at your earliest possible convenience.

<] next committee agenda.

<:/uwﬂ7(

Senator Janet Cruz
Florida Senate, District 18

File signed original with committee office $-020 (03/2004)
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The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Health Policy

BILL:

SB 348

INTRODUCER: Senator Bean

SUBJECT: Florida Kidcare Program
DATE: November 5, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Kibbey Brown HP Favorable
2. AHS
3. AP
Summary:

SB 348 removes the lifetime maximum cap of $1 million on covered expenses for a child
enrolled in the Florida Healthy Kids Program.

This bill takes effect upon becoming a law.
Present Situation:
The Federal State Children’s Health Insurance Program

The State Children’s Health Insurance Program (CHIP), enacted as part of the Balanced Budget
Act of 1997, created Title XXI of the federal Social Security Act and provides health insurance
to uninsured children in low-income families either through a Medicaid delivery system, a
separate children’s health program, or a combination of both.! The CHIP was designed as a
federal and state partnership, similar to Medicaid, with the goal of expanding health insurance to
children whose families earn too much income to be eligible for Medicaid, but not enough
money to purchase private, comprehensive health insurance.

The CHIP is administered by states, according to federal requirements. The program is funded
jointly by states and the federal government. On January 22, 2018, Congress passed a six-year
extension of CHIP funding through September 30, 2023.2

! National Conference of State Legislatures, Children’s Health Insurance Program Overview, (January 10, 2017) available at
http://www.ncsl.org/research/health/childrens-health-insurance-program-overview.aspx (last visited Oct. 29, 2019).

2 Kaiser Family Foundation, Summary of the 2018 CHIP Funding Extension, (January 24, 2018) available at
https://www.kff.org/medicaid/fact-sheet/summary-of-the-2018-chip-funding-extension/ (last visited Oct. 29, 2019).
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The Florida KidCare Program

The Florida KidCare program is Florida’s CHIP program. Florida KidCare was established in

1998 as a combination of Medicaid delivery systems and public and private partnerships, with a

wrap-around delivery system serving children with special health care needs.® The Florida

KidCare program, codified in ss. 409.810-409.821, F.S., is an “umbrella” program. The

components described below include Medicaid for children, the Florida Healthy Kids program,

MediKids, and the Children’s Medical Services Network:*

e MediKids is a Medicaid “look-alike” program for children ages 1 through 4 who are at or
below 200 percent of the federal poverty level (FPL).> Families whose income exceeds
200 percent of the FPL can participate in the MediKids full-pay premium option.®

e Healthy Kids is for children ages 5 through 18. Children in families with income between
133 percent and 200 percent of the FPL ($33,383 and $50,200 for a family of four) are
eligible for subsidized coverage through the Healthy Kids program.” Children in families
whose income exceeds 200 percent of the FPL can participate in the Healthy Kids full-pay
option.®

o Children’s Medical Services Network (CMSN) is a program for children from birth through
the end of age 18 who have special health care needs.® The Department of Health (DOH)
operates the program which is open to all children who meet the clinical eligibility criteria
that are Medicaid or Title XXI eligible.

e Medicaid provides Title XIX coverage to infants from birth to age 1 who are at or below
200 percent of the FPL and children ages 1 through age 18 who are at or below 133 percent
of the FPL.1

Families who receive Medicaid are not responsible for paying premiums or co-payments.
Families with children that qualify for other Florida KidCare program components are
responsible for paying monthly premiums and co-payments for certain services. The total
monthly family payment for Title XXI enrollees is $15 or $20 for families with incomes between
133 percent and 200 percent of the FPL.*? The per-child monthly premium rate is $157 for full-
pay MediKids coverage and $230 for full-pay Healthy Kids coverage, including dental
coverage.'®

3 Chapter 1998-228, Laws of Fla.

4 Florida KidCare, https://www.floridakidcare.org/ (last visited Oct. 29, 2019).

5 Section 409.8132(6), F.S.

& Agency for Health Care Administration, Florida Kidcare, Welcome to Medikids,
https://ahca.myflorida.com/medicaid/Policy _and_Quality/Policy/program_policy/FLKidCare/PDF/FLORIDA MEDIKIDS |
NFORMATION_2019.pdf (last visited Oct. 29, 2019).

" Florida Healthy Kids Corporation, Subsidized Premiums/Copays, https://www.healthykids.org/cost/subsidized/ (last visited
Oct. 29, 2019).

81d.

% See ch. 391, F.S.

01d.

11 Florida Healthy Kids, Florida Kidcare Health and Dental Insurance 2019 General Annual Income Guidelines,
https://www.healthykids.org/kidcare/eligibility/Florida_KidCare Income_Guidelines.pdf (last visited Oct. 29, 2019).

12

aid
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As of October 2019, 32,231 children are enrolled in subsidized MediKids; 8,755 children are
enrolled in MediKids under the full-pay option; 195,020 children are enrolled in subsidized
Healthy Kids; 16,190 children are enrolled in Healthy Kids under the full-pay option; 13,134
children are enrolled in the CMSN; and 1,289,840 children are enrolled in the Medicaid
program. 4

The KidCare program is jointly administered by the Agency for Health Care Administration
(AHCA), the Florida Healthy Kids Corporation, the Department of Health, the Department of
Children and Family Services, and the Office of Insurance Regulation. The general KidCare
program responsibilities of each agency are outlined in the table below:

Entity Responsibilities
Agency for Health e Administration of the state Medicaid program that serves
Care Administration®® individuals eligible for Medicaid under Title XIX.

e Administration of the MediKids program that serves Title XXI
children from age 1 through age 4.

e The Title XXI state contact with the federal Centers for
Medicare & Medicaid Services.

o Distributes federal funds for Title XXI programs.

e Manages the contract with the Florida Healthy Kids Corporation.

e Develops and maintains the Title XXI Florida KidCare State

Plan.
Department of Children | ¢  Responsible for processing Medicaid applications and
and Family Services'® determining children’s eligibility for Medicaid.

Department of Health’” | e«  Administration of the CMSN that offers a range of services to
Title XI1X and XXI children from birth through age 18 who have
special health care needs.

e Chairs the Florida KidCare Coordinating Council.

¢ In consultation with the Florida Healthy Kids Corporation and
the Department of Children and Families, establish a toll-free
telephone line to assist families with questions about the

program.
Florida Healthy Kids e Under contract with the AHCA to perform the administrative
Corporation'® KidCare functions including: eligibility determination, premium

billing and collection, refunds, and customer service.
e Administration of the Florida Healthy Kids program for Title
XXI children from age 5 through age 18.
Office of Insurance e Certifies that health benefits coverage plans seeking to provide
Regulation® services under the KidCare program, aside from services

14 Florida Healthy Kids, Florida Kidcare Health and Dental Insurance 2019 General Annual Income Guidelines,
https://www.healthykids.org/data/ (last visited Oct. 30, 2019).

15 See part 11 of ch. 409, F.S.

16 Section 409.818(1), F.S.

17 See ch. 391 and s. 409.818(2), F.S.

18 Section 624.91, F.S.

19 Section 409.818(4), F.S.
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provided under Healthy Kids and CMSN, meet, exceed, or are
equivalent to the benchmark benefit plan and that the health
insurance plans will be offered at an approved rate.

Florida KidCare Program Administration and Eligibility

The Florida Healthy Kids program component of KidCare is administered by the nonprofit
Florida Healthy Kids Corporation (FHKC), established in s. 624.91, F.S. The FHKC contracts
with managed care plans throughout the state for the provision of health care coverage.

The Florida KidCare application is a simplified application that serves applicants for both the
Title XXI KidCare program and Title X1X Medicaid. Pursuant to federal law, each application is
screened for the child’s eligibility for Title X1X Medicaid. Children who appear to be eligible for
Medicaid are referred to the Department of Children and Family Services for Medicaid eligibility
determination, and children who appear to have a special health care need are referred to CMSN
within the DOH for evaluation.

If eligible for Medicaid, the child is enrolled immediately into that program. If the child is not
eligible for Medicaid, the application is processed for Title XXI, and if the child is eligible under
Title XXI, the child is enrolled into the appropriate Florida KidCare program component.

Healthy Kids Lifetime Maximum

Florida Healthy Kids is the only Kidcare program that has a lifetime benefit maximum. Since the
inception of Florida’s CHIP program in 1998, the state has had the lifetime maximum in place.?
The FHKC has removed children from the state program upon reaching the $1 million threshold.
The FHKC determined that between October 1, 2015 through September 20, 2019, 12 enrollees
reached the lifetime limit.?! As the chart below indicates, at the time the twelve enrollees were
terminated from the Healthy Kids program, three became enrolled in Medicaid, eight were
enrolled in the CMSN, and one became deceased.?

20 Chapter 1998-288, s. 40, Laws of Fla.
2L Email from the Florida Healthy Kids Corporation (October 4, 2019) (on file with the Senate Committee on Health Policy).
2 d.
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Age at Year | Approximate Primary Medical Pharmacy Total Paid Status at
Healthy Kids Time to Driver(s) Claims Paid Claims Paid Claims by Healthy Kids
Termination Reach $1M Amount Amount Carriers Termination
in Paid
Claims
16 2016 8 months Lymphoma $988,050.32 $20,774.47 $1,008,824.79 CMS
10 2016 21 months Stem Cell $809,187.25 $202,918.10 $1,012,105.35 Medicaid
Transplant
17 2018 7 months Extensive $1,003,967.34 $- $1,003,967.34 Medicaid
Burns
2018 17 months Cancer $1,396,343.49 $68,322.61 $1,464,666.10 CMS
2018 39 months Cancer $1,158,818.10 $34,354.96 $1,193,173.06 CMS
12 2018 Auto- CMS
19 months Immune $293,403.55 $807,430.01 $1,100,833.56
Disease
14 2018 31 months Cystic $386,605.27 $727,398.50 $1,114,003.77 CMS
Fibrosis
17 2018 16 months Cancer $976,566.67 $93,525.43 $1,070,092.10 CMS
11 2018 28 months Car Accident $997,822.20 $7,483.75 $1,005,305.95 CMS
9 2017 23 months Hemophilia $1,857.32 $1,252,669.62 $1,254,526.94 Medicaid
18 2017 85 months Cystic $874,158.33 $213,415.30 $1,087,573.63 Deceased
Fibrosis
17 2017 30 months Hemophilia $6,927.27 $1,329,201.46 $1,336,128.73 CMS

State Plan Requirements

On November 13, 2018, the federal Centers for Medicare & Medicaid Services (federal CMS)
within the federal Department of Health and Human Services notified the AHCA that Florida’s
imposition of the lifetime benefit maximum for Florida Healthy Kids which was not set out in
Florida’s approved CHIP plan.?® Because the lifetime maximum affects utilization controls and
state disenrollment policies which are required to be set out in each state plan, federal CMS
declared that Florida’s plan was not in compliance with federal CHIP regulations.?* If Florida
intended to continue imposing the lifetime benefit maximum, the state would need to submit and
federal CMS would need to approve a state plan amendment (SPA) setting out an approvable
lifetime limit policy.?®

Because the lifetime maximum was not represented in the state plan and because federal
regulations at 42 CFR 457.65(b) prohibit amendments that eliminate or restrict eligibility or
benefits from being in effect for longer than a 60-day period before the submission of the SPA,
federal CMS has requested the FHKC to reset the account balances for all children currently
enrolled in Healthy Kids to $0.26 The AHCA has agreed to reset all account balances of children

23 Correspondence from the Centers for Medicare and Medicaid Services (November 13, 2018) (on file with the Senate
Committee on Health Policy).
241d. See also 42 CFR 457.90 and 42 CFR 457.305(b).

d.

26 Correspondence from the Centers for Medicare and Medicaid Services (March 6, 2019) (on file with the Senate Committee
on Health Policy).
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currently enrolled in healthy kids to $0 on January 1, 2020, and will not disenroll a child for
reaching the lifetime maximum until the SPA is enacted on that same date.?” Only services
received after January 1, 2020 would count towards the aggregate lifetime limit.

Continuous Eligibility

Federal CMS noted that disenrolling children who hit a lifetime maximum is inconsistent with
the state’s continuous eligibility policy and federal regulations.?® Because this is not an approved
exception to continuous eligibility as listed in 42 CFR 457.342 and 42 CFR 435.926(d), federal
CMS declared it would approve the state plan amendment only if the plan retained children who
reach the lifetime maximum in coverage through their annual redetermination date, unless a child
meets an approved exception to continuous eligibility such as reaching the age of 19 or ceasing
to be a resident of this state.?®

Sufficient Notice to Parents or Caretakers

Federal regulations in 42 CFR 457.340(e)(1)(iii) require a state to provide sufficient notice to
enable the child’s parent or caretaker to take appropriate actions to allow coverage to continue
without interruption. The FHKC’s policies were updated in May 2017 to require the managed
care organizations notify FHKC when an enrollee exceeds $700,000 in benefits.*® The updates
include steps that the FHKC will take to remind families of the lifetime limit and inform them of
alternative coverage options.3!

Opportunity to Review Suspension or Termination of Enroliment

Federal regulations at 42 CFR 457.1130(a)(3) require a state to ensure that an applicant or
enrollee has an opportunity for review of a suspension or termination of enroliment. Further,

42 CFR 457.1170 requires a state to ensure the opportunity for continuation of enrollment until
the review of suspension or termination of enrollment is completed. Florida law does not provide
the opportunity for review of the termination of enroliment of an enrollee who reaches the
lifetime maximum.®2 Because there is no opportunity for such a review, there is no opportunity
for the continuation of enrollment through the completion of the review.*® The AHCA wrote that
it will implement a process to provide impacted enrollees with a notice of adverse benefit
determination when the enrollee reaches the lifetime maximum and that it will provide an
enrollee the opportunity to dispute and seek review of any claims denials as a result of reaching

27 Correspondence from the Agency for Health Care Administration (June 7, 2019) (on file with the Senate Committee on
Health Policy).

28 Correspondence from the Centers for Medicare and Medicaid Services (November 13, 2018) (on file with the Senate
Committee on Health Policy).

2d.

30 Correspondence from the Agency for Health Care Administration (February 11, 2019) (on file with the Senate Committee
on Health Policy).

3 d.

32 Correspondence from the Centers for Medicare and Medicaid Services (November 13, 2018) (on file with the Senate
Committee on Health Policy).

B d.
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the limit through the claim-denial process administered by the FHKC’s contracted managed care
organizations.34 3

Corrective Action Plan

On July 26, 2019, federal CMS approved a corrective action plan that addresses all of the

following:®

e The submission of an SPA effectuating the lifetime maximum which becomes effective on
January 1, 2020.

e The lack of a need for the reenrollment of disenrolled children at that time because none of
those children remained eligible for Healthy Kids.

e The resetting of all account balances of children currently enrolled in Healthy Kids to $0 so
that only services received after January 1, 2020, will count toward the lifetime maximum.

e A continued collaboration between federal CMS, this state, and the FHKC during the SPA
review process to ensure that families are properly notified of the lifetime maximum and to
ensure families are not retroactively terminated from coverage.

e Ensuring that an enrollee who reaches the lifetime limit receives a notice of adverse benefit
determination.

e Providing for a right to review (appeals) process. Federal CMS will continue to work with
the state and the FHKC during the SPA review process to ensure compliance with federal
regulations.

Il. Effect of Proposed Changes:

Section 1 amends s. 409.815(2), F.S., to delete the lifetime maximum cap of $1 million on
covered expenses per child enrolled in the Florida Healthy Kids program. Under the bill, no child
will be disenrolled from the Healthy Kids program because he or she has reached the lifetime
maximum.

This section of the bill also conforms a cross-reference.
Section 2 provides that the bill shall take effect upon becoming a law.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:

None.

34 Correspondence from the Agency for Health Care Administration (February 11, 2019) (on file with the Senate Committee
on Health Policy).

3 Correspondence from the Agency for Health Care Administration (June 7, 2019) (on file with the Senate Committee on
Health Policy).

3 Correspondence from the Centers for Medicare and Medicaid Services (July 26, 2019) (on file with the Senate Committee
on Health Policy).
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C.

V. Fiscal Impact Statement:

A.

Trust Funds Restrictions:

None.

State Tax or Fee Increases:

None.

Other Constitutional Issues:

None.

Tax/Fee Issues:

None.

Private Sector Impact:

None.

Government Sector Impact:

According to an actuarial review by Mercer Government Human Services Consulting on
behalf of the FHKC, the costs for the Kidcare program associated with eliminating the
lifetime cap on Healthy Kids benefits are estimated in the table below:®’

Cost Estimates for Eliminating the Lifetime Cap on Healthy Kids Benefits

State Fiscal Year | General Revenue | Federal Match Total
2019-20* $45,239 $247,189 $292,428
2020-21 $304,401 $956,854 $1,261,255
2021-22 $379,255 $1,040,052 $1,419,307

*4" quarter of SFY 2019-20

Based on these estimates, the recurring general revenue cost is likely to continue

increasing in subsequent years.®® The AHCA has confirmed these estimates.3®

The Department of Health and the Department of Children and Families have both

reported no fiscal impact under SB 348.

37 Correspondence from Mercer Government Human Services Consulting (August 16, 2019) (on file with the Senate

Committee on Health Policy).

®1d.

3% Agency for Health Care Administration, Senate Bill 348 Agency Analysis (October 31, 2019) (on file with the Senate
Committee on Health Policy).
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIII. Statutes Affected:

This bill substantially amends the following section of the Florida Statutes: 409.815

IX. Additional Information:

A. Committee Substitute — Statement of Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)
None.

B. Amendments:
None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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By Senator Bean

4-00472A-20 2020348

A bill to be entitled
An act relating to the Florida Kidcare program;
amending s. 409.815, F.S.; removing the lifetime
maximum cap on covered expenses for a child enrolled
in the Florida Healthy Kids program; conforming a

cross-reference; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (r) and present paragraph (u) of
subsection (2) of section 409.815, Florida Statutes, are amended
to read:

409.815 Health benefits coverage; limitations.—

(2) BENCHMARK BENEFITS.—In order for health benefits
coverage to qualify for premium assistance payments for an
eligible child under ss. 409.810-409.821, the health benefits
coverage, except for coverage under Medicaid and Medikids, must
include the following minimum benefits, as medically necessary.

A ; 7 1+th b £+ btad o
ettt tm——HeatEr—Penett Farg starnea

under 409-810-409-820shall payan—enroliecel red

+ 1i€ £ 1 1113 d echild
a3t + T I ToR—PeE rea—€hT+a-

L .
e — Mo Tmait

peRs =

(t£)+4=)» Enhancements to minimum requirements.—

1. This section sets the minimum benefits that must be
included in any health benefits coverage, other than Medicaid or
Medikids coverage, offered under ss. 409.810-409.821. Health
benefits coverage may include additional benefits not included
under this subsection, but may not include benefits excluded
under paragraph (r) -s).

2. Health benefits coverage may extend any limitations
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4-00472A-20 2020348

beyond the minimum benefits described in this section.

Except for the Children’s Medical Services Network, the agency
may not increase the premium assistance payment for either
additional benefits provided beyond the minimum benefits
described in this section or the imposition of less restrictive
service limitations.

Section 2. This act shall take effect upon becoming a law.

Page 2 of 2
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The Florida Senate

Committee Agenda Request

To: Senator Gayle Harrell, Chair
Committee on Health Policy

Subject: Committee Agenda Request

Date: October 23, 2019

I respectfully request that Senate Bill # 348, relating to Florida Kidcare Program, be placed on
the:

] committee agenda at your earliest possible convenience.

X next committee agenda.

( oron D9 gu

Senator Aaron Bean
Florida Senate, District 4

File signed original with committee office $-020 (03/2004)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services ~ ‘

7500 Security Boulevard, Mail Stop: S2-01-16
Baltimore, Maryland 21244-1850 CENTER FOR MEDICAID & CHIP SERVICES

Children and Adults Health Programs Group

NOV 1 3 2018

Beth Kidder

Deputy Secretary for Medicaid
2727 Mahan Drive, MS #20
Tallahassee, FL. 32308-5403

Dear Ms. Kidder:;

The Centers for Medicare and Medicaid Services (CMS) recently learned that Florida places a $1
million aggregate lifetime limit on benefits for enrollees in the Healthy Kids program, which
participates in the federal Children’s Health Insurance Program (CHIP). As you are aware, this
lifetime limit is not set out in the state’s CMS-approved CHIP state plan. CMS and the state held
calls to discuss the aggregate lifetime limit on July 16, 2018 and September 21, 2018. As a
result, we discovered that, with respect to its lifetime limit policy, the state is not in compliance
with federal CHIP regulations related to state plan content, continuous eligibility, termination of
enrollment noticing requirements, and eligibility and enrollment review requirements. In order to
continue to impose an aggregate lifetime limit, the state must submit, and CMS must approve, a
CHIP state plan amendment (SPA) setting out an approvable lifetime limit policy.

CHIP state plans are required to set out utilization controls in the state plan document, as
described in 42 CFR 457.490. In addition, 42 CFR 457.305(b) requires the state plan to include a
description of the state’s disenrollment policies. Florida’s state plan sets out neither, with respect
to the aggregate lifetime limit.

We note that Florida has elected to provide continuous eligibility to CHIP enrollees in their
CHIP state plan. Disenrolling children due to reaching a lifetime limit is inconsistent with the
state’s continuous eligibility policy and 42 CFR 457.342. Disenrolling children due to reaching a
lifetime limit is not an approved exception to continuous eligibility. Should the state choose to
continue to implement an aggregate lifetime limit, we would only approve the state plan
amendment if the plan retained children who reach the lifetime limit in coverage through their
annual redetermination date, unless a child meets an approved exception to continuous
eligibility.

Federal regulations at 42 CFR 457.340(e)(1)(iii) require that in the case of a suspension or
termination of eligibility, the state must provide sufficient notice to enable the child’s parent or
other caretaker to take any appropriate actions that may be required to allow coverage to
continue without interruption. It is our understanding that the state retroactively terminates
children who reach the $1 million aggregate lifetime limit from coverage, which does not
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provide enrollees with sufficient notice. For this reason, retroactive termination is not
permissible under any circumstances.

Federal regulations related to reviews of eligibility or enrollment matters at 42 CER
457.1130(a)(3) require that a state must ensure that an applicant or enrollee has an opportunity
for review of a suspension or termination of enrollment. It is our understanding that families are
given the opportunity to appeal specific health claims but are not given the opportunity to appeal
the termination of enrollment. In addition, regulations at 42 CFR 457.1170 require the state to
ensure the opportunity for continuation of enrollment pending the completion of review of a
suspension or termination of enrollment. Because there is no current opportunity for review,
children are not continuing to be enrolled in coverage during the review process.

Florida must complete a Corrective Action Plan (CAP) to address these issues. CMS requests
that the CAP contains the following elements:

1) A CHIP SPA articulating an approvable aggregate lifetime limit policy and an actuarial
report demonstrating that the addition of an aggregate lifetime limit does not reduce the
actuarial value of the coverage as described in 42 CFR 457.440(b);

2) Reenrollment of all children who have been disenrolled due to reaching the lifetime limit
in the past five years, if the children are otherwise still eligible for CHIP;

3) Resetting the balances for all children currently enrolled in Healthy Kids to $0, such that
only claims for services received on or after the effective date of a state plan amendment

. that adds the aggregate lifetime limit to the state plan count toward the lifetime limit;

4) Updating the policies for notifying children of their reaching the aggregate lifetime limit;

5) Updating the policies for eligibility and enrollment reviews, such that children who are
terminated from coverage due to reaching the lifetime limit are offered an opportunity for
review of the termination and continued coverage while the review is ongoing; and

6) A timeline for completion of the CAP.

Please respond within 30 days from the date of this letter with a CAP that describes the actions
the state is taking to fully comply with the regulations listed above. States that are not in
compliance with Federal regulations are subject to further compliance action, including the
withholding of federal payment.

We are available to provide any technical assistance that you need during the next 30 days as you
prepare the response. If you have questions or concerns regarding the matters raised in this letter,
please contact Amy Lutzky, Director, Division of State Coverage Programs, at (410) 786-0721.

4 Anne Marle Costello

Director

cc: Shantrina Roberts, Associate Regional Administrator, CMS Region IV, Atlanta
cc: Rebecca Matthews, Chief Executive Officer, Florida Healthy Kids Corporation




DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop: S$2-01-16 CM s

. CENTERS FOR MEDICARE & MEDICAID SERVICES
Baltimore, Maryland 21244-1850 CENTER FOR MEDICAID & CHIP SERVICES

Children and Adults Health Programs Group

MAR 0 6 2019

Shevaun Harris

Assistant Deputy Secretary for Medicaid
2727 Mahan Drive, MS #8

Tallahassee, FL. 32308-5403

Dear Ms. Harris;

Thank you for the response to the Centers for Medicare and Medicaid Services’ (CMS) request
for a Corrective Action Plan (CAP) regarding the $1 million aggregate lifetime limit on benefits
for enrollees in the Florida Healthy Kids Program, received February 11, 2019. As discussed
during our call on March 5, 2019, CMS requests revisions to the CAP in two key areas. We may
have additional feedback on other elements as we review.

CMS acknowledges Florida Healthy Kids Corporation’s (FHKC) hesitation to reset the account
balances for all children currently enrolled in Healthy Kids to $0. However, as the state is aware,
the aggregate lifetime limit was implemented without explicit approval by CMS through the
approval of a state plan amendment (SPA), and as such, the state must submit a Children’s
Health Insurance Program (CHIP) SPA that articulates an approvable lifetime limit policy in
order to continue to implement the $1 million limit. Federal regulations at 42 CFR 457.65(b)
specify that amendments that eliminate or restrict eligibility or benefits may not be in effect for
longer than a 60-day period prior to submission to CMS. A lifetime limit will restrict eligibility
compared to the state’s currently approved CHIP state plan. Therefore, the lifetime limit policy
cannot be in effect for greater than 60 days prior to the submission of a SPA that includes the
limit, and as such, it is not permissible to count claims for services received prior to the effective
date of the SPA toward an enrollee’s aggregate lifetime limit. Failing to reset the balances would
effectively allow the state to have the lifetime limit in place for more than 60 days prior to
submission of the SPA. We request that the state include resetting the balances to $0 in their
CAP.

Additionally, it appears the state may be retroactively terminating children who reach the $1
million lifetime limit from coverage. According to the policies described in Attachment F of the
submitted CAP, children are terminated from coverage effective the last day of the month
accumulated paid claims reached $1 million. It appears that FHKC receives a monthly report of
the enrollees who have reached the $1 million limit in the prior month. We assume that after
FHKC terminates the enrollees after it receives the report. Therefore, it seems that children are
retroactively terminated, as FHKC is not made immediately aware of enrollees reaching the $1
million limit, As previously stated in the original request for a CAP, federal regulations at 42
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CFR 457.340(e)(1)(iii) require that in the case of a suspension or termination of eligibility, the
state must provide sufficient notice to enable the child’s parent or other caretaker to take any
appropriate actions that may be required to allow coverage to continue without interruption, and
retroactive terminations are not permissible under any circumstances. If we are understanding the
process correctly, CMS requests that the state revise their policies such that children are only .
terminated from coverage on a prospective basis. We also request that the state send a copy of
the “Healthy Kids Lifetime Maximum Benefits Notice letter” referenced in Attachment F to
CMS for review. ‘

As agreed upon during the meeting on March 5, 2019, CMS requests that the state update the
CAP as expeditiously as possible. We are available to provide any technical assistance that you
need as you prepare the response. If you have questions or concerns regarding the matters raised
in this letter, please contact Amy Lutzky, Director, Division of State Coverage Programs, at
(410) 786-0721.

Sincerely,

’Anne Marie Costello
Director

cc:  Shantrina Roberts, Associate Regional Administrator, CMS Region IV, Atlanta
Beth Kidder, Deputy Secretary for Medicaid, Agency for Health Care Administration
Rebecca Matthews, Chief Executive Officer, Florida Healthy Kids Corporation
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June 7, 2019

Anne Marie Costello, Director

Department of Health and Human Services
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop: $2-01-16
Baltimore, Maryland 21244-1850

Dear Ms. Costello,

The State of Florida is providing updated responses to the Centers for Medicare and Medicaid
Services’ (CMS) request for a corrective action plan to address the following requirements:

State Plan Amendment (SPA)

1. A Children’s Health Insurance Program SPA articulating an approvable aggregate lifetime
limit policy and an actuarial report demonstrating that the addition of an aggregate lifetime
limit does not reduce the actuarial value of the coverage as described in 42 CFR
457.440(b).

State Response: The State will revise and submit to CMS an amended state plan
amendment that identifies the aggregate lifetime limit policy, with an effective date of
January 1, 2020. The $1 million lifetime limit will not be enforced until the effective date of
the amended State Plan. As discussed on the call on May 13, 2019, the State agrees that
no children will be dis-enrolled due to reaching the lifetime limit until the SPA is in place.

In response to the request for actuarial value of coverage, the State provided documents to
CMS on 02/11/2019 to demonstrate compliance with 42 CFR 457.440(b). Please let us
know if you need us to resend the documentation.

Reenroliment of Children

2. Reenroliment of all children who have been dis-enrolled due to reaching the lifetime limit in
the past five years, if the children are otherwise still eligible for CHIP.

State Response: The State determined a total of eleven enrollees reached the lifetime limit
since October 1, 2015. Of the eleven enrollees, two are currently enrolled in Medicaid, six
are enrolled in Children's Medical Service Network (CMS), two have aged out and one is
deceased. For these reasons, it is concluded that the eleven enrollees are either not eligible
to reenroll in CHIP or are currently enrolled in CHIP through CMS.

Facebook.com/AHCAFI(orida
Youtube.com/AHCAFlorida
Twitter.com/AHCA_FL

2727 Mahan Drive o Mail Stop #8
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Resetting Balances

3.

Resetting the balances for all children currently enrolled in Healthy Kids to $0, such that only
claims for services received on or after the effective date of a state plan amendment that
adds the aggregate lifetime limit to the state plan count toward the lifetime limit.

State Response: The current claims balances for enrollees in Healthy Kids will be reset to
$0 on January 1, 2020. Only services received after January 1, 2020 would count towards
the aggregate lifetime limit.

Notification Policies

4. Updating the policies for notifying children of their reaching the aggregate lifetime limit.

State Response: The Florida Healthy Kids Corporation’s (FHKC) has maintained an
internal policy that requires its contracted managed care organizations (MCOs) to notify
FHKC when an enrollee exceeds $700,000 in benefits. FHKC updated these polices in May
2017 to require notification to enrollees prior to incurring $1 million in benefits. The policy
includes steps FHKC will take to remind families of the lifetime limit and inform them of
alternative coverage options. The State provided CMS with a copy of the updated policy on
02/11/2019. Please let us know if you need us to resend the documentation.

Eligibility and Enrollment Review Policies

5. Updating the policies for eligibility and enrollment reviews, such that children who are

terminated from coverage due to reaching the lifetime limit are offered an opportunity for
review of the termination and continued coverage while the review is ongoing.

State Response: Florida will provide a process for review through the claim-denial process
administered by FHKC'’s contracted MCOs. Enrollees would receive a notice of adverse
benefit determination should the child reach the lifetime limit. The State provided CMS with
a copy of the sample notice on 02/11/2019. Please let us know if you need us to resend the
documentation.

CAP Completion Timeline

6. A timeline for completion of the CAP.

State Response: The CHIP state plan amendment will be submitted to CMS within the
timeframe necessary to have an effective date of January 1, 2020.
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Thank you for your working with us throughout this process. Please contact Cole Giering of my
staff by phone at (850) 412-4196 or by email at Cole.Giering@ahca.myflorida.com if you need

any additional information.

Kidder
Deputy Secretary, Medicaid

BK/nmj
Enclosure
cc: Shantrina Roberts, ARA, CMS Region IV
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February 11, 2019

Anne Marie Costello, Director

Department of Health and Human Services
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop: $S2-01-16
Baltimore, Maryland 21244-1850

Dear Ms. Costello:

Enclosed are responses to the Centers for Medicare and Medicaid Services' (CMS) for a
corrective action plan to address the following elements:

State Plan Amendment (SPA)

1. A Children’s Health Insurance Program SPA articulating an approvable aggregate lifetime
limit policy and an actuarial report demonstrating that the addition of an aggregate lifetime
limit does not reduce the actuarial value of the coverage as described in 42 CFR

457.440(b).
State Response:

The State will revise and submit an amended state plan amendment to incorporate the
aggregate lifetime limit policy for approval. The SPA will be submitted within 30 days of
CMS' acceptance of Florida's corrective action plan response.

Since the inception of Florida's CHIP program, the State has had a lifetime limit in place, in
accordance with section 409.815(2)(r), Florida Statutes. As this is not a change in how the
State has been operating since the on-set of the program, we cannot provide an actuarial
report prior to implementation of the program that could be used to demonstrate that the
actuarial value has not been reduced. Therefore, per guidance received from CMS on
01/10/2019, the State has included documents that we believe demonstrate that the
actuarial value of the benefit has been consistent since the inception of the program and
complies with 42 CFR 457.440(b).

Attachment A: Excerpt of an amendment to the State of Florida Section 1115 Medicaid
waiver, dated July 1, 1997. This includes references to the lifetime limit and associated rates
based on the benefit schedule.

Attachment B: Enacting Florida Bill from 1998 demonstrating the limitation, which has not
been modified since that time.

Attachment C: Actuarial review of the rates currently in effect.
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Attachment D: Per member per month cost of aligning the CHIP benefits to Medicaid,
including the removal of the lifetime limit.

Reenroliment of Children

2. Reenroliment of all children who have been dis-enrolled due to reaching the lifetime limit in
the past five years, if the children are otherwise still eligible for CHIP.

State Response:

The State determined a total of eleven enrollees reached the lifetime limit in the past five
years. Of the eleven enrollees, two are currently enrolled in Medicaid, six are enrolled in
Children's Medical Service Network (another component of the Title XXI program), two have
aged out and one is deceased. For these reasons, it was concluded that none of the eleven
enrollees are eligible to reenroll in the CHIP program.

Resetting Balances

3. Resetting the balances for all children currently enrolled in Healthy Kids to $0, such that only
claims for services received on or after the effective date of a state plan amendment that
adds the aggregate lifetime limit to the state plan count toward the lifetime limit.

State Response:

The Agency’s partner, Florida Healthy Kids Corporation has expressed great concern with
implementing this request because it would violate state law which mandates that the
program include a lifetime limit (see section 409.815 (2)(r ) F.S.). See page 2 of 3 of Florida
Healthy Kids Corporation response to the Agency on this item of the corrective action plan
request to further illustrate their concerns; it is included as Attachment E. As such, the
State is respectfully requesting a waiver of this specific corrective action measure.

Notification Policies

4. Updating the policies for notifying children of their reaching the aggregate lifetime limit.

State Response:

The Florida Healthy Kids Corporation’s (FHKC) polices were updated in May 2017 to include
provisions which require the managed care organizations to notify FHKC when an enrollee
exceeds $700,000 in benefits. The policy also includes steps FHKC will take to remind
families of the lifetime limit and inform them of alternative coverage options. The updated
policies are included in this response as Attachment F.




Eligibility and Enrollment Review Policies

5.

Updating the policies for eligibility and enrollment reviews, such that children who are
terminated from coverage due to reaching the lifetime limit are offered an opportunity for
review of the termination and continued coverage while the review is ongoing.

State Response:

Florida will implement a process that provides impacted enrollees with a notice of adverse
benefit determination should the enrollee reach the lifetime limit. This would provide the
enrollee the opportunity to dispute and review any claims denials as a result of reaching the
limit. Attachment G is a sample notice that a member would receive.

CAP Completion Timeline

6.

A timeline for completion of the CAP.

State Response:

The CHIP state plan amendment will be submitted within 30 days of CMS’ acceptance of
Florida's Corrective Action Plan response. The State anticipates all components of the CAP
to be implemented within 6 months of the SPA submission.

Thank you for your consideration of these requests. Please contact Cole Giering of my staff by
phone at (850) 412-4196 or by email at Cole.Giering@ahca.myflorida.com if you need any
additional information.

Sincerely,

L»% ‘ i(]k/‘ukw

Shevaun Harris
Assistant Deputy Secretary for Medicaid
Policy and Quality

SH/nmj
Enclosure
cc: Shantrina Roberts, ARA, CMS Region IV




DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop: S2-01-16

CENTERS FOR MEDICARE & MEDICAID SERVICES

Baltimore, Maryland 21244-1850 CENTER FOR MEDICAID & CHIP SERVICES

Children and Adults Health Programs Group

JUL 2 6 2019

Shevaun Harris

Assistant Deputy Secretary for Medicaid
2727 Mahan Drive, MS #8

Tallahassee, FL. 32308-5403

Dear Ms. Harris:

Thank you for the updated response to the Centers for Medicare and Medicaid Services’ (CMS)
request for a Corrective Action Plan (CAP) regarding the $1 million aggregate lifetime limit on
benefits for enrollees in the Florida Healthy Kids Program, received June 11, 2019. CMS
approves the CAP as follows:

Intended submission of a Children’s Health Insurance Program (CHIP) state plan
amendment (SPA): The state intends to submit a CHIP SPA effectuating an aggregate
lifetime limit policy effective January 1, 2020. The state has sufficiently demonstrated
that this policy will be in compliance with the actuarial value requirements of 42 CFR
457.440(b). The state has agreed that no children will be disentolled due to reaching $1
million in aggregated claims until this SPA is effective.

Reenrollment of children who have been disenrolled due to reaching the lifetime
limit: The state has confirmed that none of the 11 children who have been disenrolled
due to reaching the lifetime limit in the past five years are still eligible for CHIP
coverage. No further action is needed from the state.

Resetting balances: The state has agreed that only services received after January 1,
2020 (the effective date of the planned SPA) will count towards the aggregate lifetime
limit for children currently enrolled in Healthy Kids.

Notification policies: The state has demonstrated that Florida Healthy Kids Corporation
(FHKC) is notified by the health plan when an enrollee exceeds $700,000 in aggregated
claims. CMS will continue to work with the state and FHKC during the SPA review
process to ensure that families are properly notified of the aggregate lifetime limit and to
ensure families are not retroactively terminated from coverage.

Eligibility and enrollment review policies; The state will ensure enrollees receive a
notice of adverse benefit determination should the child reach the lifetime limit and
provide for a right to review (appeals) process. CMS will continue to work with the state
and FHKC during the SPA review process to ensure that families are also allowed to
appeal the termination in a manner consistent with 42 CFR 457.1130.




Page 2 — Ms. Shevaun Harris

We appreciate your cooperation as we have worked through the details of the CAP. We are
available to provide any technical assistance that you need as you prepare the SPA. If you have
questions or concerns regarding the matters raised in this letter, please contact Amy Lutzky,
Director, Division of State Coverage Programs, at (410) 786-0721.

Simperely,
e

Anne Marie Costello
Director

cc:  Shantrina Roberts, Deputy Director, Division of Medicaid Field Operations South
Beth Kidder, Deputy Secretary for Medicaid, Agency for Health Care Administration
Rebecca Matthews, Chief Executive Officer, Florida Healthy Kids Corporation .
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POLICY ANALYSIS

1. EXECUTIVE SUMMARY

Senate Bill (SB) 348 removes a $1 million maximum lifetime limit on covered benefits and services for children
enrolled in the Florida Healthy Kids program, which is a component of the Children’s Health Insurance Program
(CHIP) for children ages 5 through 18.

The bill amends section 409.815(2)(r), Florida Statutes (F.S.) to remove existing provisions establishing a
lifetime maximum benefit of $1 million per covered child. Currently, children are disenrolled from the Florida
Healthy Kids program upon incurring $1 million in medical expenses. SB 348 will allow children enrolled in the
Florida Healthy Kids program to remain in the program and continue to receive comprehensive medical and
dental care without disruption. This change will result in operational and fiscal impacts to the Florida Healthy
Kids program.

The changes in this bill will have an estimated fiscal impact to the Florida Healthy Kids Program in State
Fiscal Year (SFY)19/20 of $292,428 of which $45,239 is General Revenue, based upon the percentage of
federal matching funds. The impact to SFY20/21 is $1,261,255, of which $304,401 is General Revenue and in
SFY21/22, the impact is $1,419,307 of which $379,255 is General Revenue.

The bill is effective upon becoming a law.

2. SUBSTANTIVE BILL ANALYSIS

1. PRESENT SITUATION:

The Florida KidCare Program

Florida KidCare is the state of Florida’s Children’s Health Insurance Program for uninsured children who meet
income and eligibility requirements. The 1998 Legislature created the Florida KidCare program to provide
quality health insurance coverage to children in both the Medicaid program and the Child Health Insurance
Program (CHIP), which are also referred to as Title XIX and Title XXI (of the Social Security Act), respectively.

Medicaid is an entitlement program that provides medical and dental care for children under the age of 21 from
low-income families, as well as pregnant women, low income elderly, and persons with disabilities. Medicaid is
authorized by Title XIX of the Social Security Act. Families that are eligible for Medicaid coverage do not pay a
monthly family premium. States are eligible to receive federal matching funds — called Federal Medical
Assistance Percentages, or FMAP — for all state expenditures that meet federal program requirements.

The CHIP is not an entitlement program and provides medical and dental care for children in families with
incomes below 200% of the federal poverty level, but which is too high to qualify for Medicaid. Families
participating in the CHIP pay a monthly family premium on a subsidized or full-pay basis, depending on the
covered family’s income and household size. Title XXI of the Social Security Act authorizes federal matching
funds to states to provide medical assistance to uninsured, low-income children. Congress creates a fixed
annual federal allotment to fund the CHIP program, and states are eligible to receive FMAP based on that
appropriation. In the original CHIP program, Congress created an “enhanced” FMAP that is generally about 15
percentage points higher than the Medicaid rate, averaging 71% nationally. Between fiscal year (FY) 2016 and
FY 2019, the Affordable Care Act increased each state’s enhanced federal match rate by 23 percentage points,
not to exceed a total match rate of 100 percent. A plan to reduce the FMAP over the next two years was created
as part of the most recent CHIP reauthorization.

The Florida CHIP includes three components:
¢ MediKids, operated by the Agency, provides services to children ages one through four.
e Florida Healthy Kids, operated by the Florida Healthy Kids Corporation, provides services to children
ages 5 through 18.
e Title XXI Children’s Medical Services Health Plan, operated by the Florida Department of Health,
provides services to children with special health care needs ages 1 through 18.

While the MediKids and Title XXI CMS Plan programs provide services without a cap on the amount a child
can receive, section 409.815(2)(r), F.S., currently establishes a $1 million lifetime limit per covered child enrolled




in Healthy Kids for health benefits coverage. Once a child has incurred $1 million in expenditures, the child is
disenrolled from the Healthy Kids program. This limit has been in place since the inception of CHIP. In the last
5 years, 11 children have been disenrolled due to meeting the lifetime limit, and most of them transitioned to
another form of coverage (Medicaid, CMS plan, etc.). The Florida Healthy Kids Corporation notifies families
when the child has exceeded $700,000 in benefits, reminds the family of the coverage limitation, and informs
the family of alternative coverage options. Upon the child reaching the $1 million limit, the Florida Healthy Kids
Corporation calls the family and sends a letter to notify the family that the child’s coverage will expire at the end
of that month.

In November 2018, the Centers for Medicare and Medicaid Services (CMS) notified the Agency that Florida’'s
CHIP state plan was not compliant with federal requirements because it did not explicitly list the lifetime limit.
Florida was required to submit a state plan amendment to include language regarding the lifetime limit. To
comply with this mandate, the Agency will be submitting a state plan amendment with an effective date of
January 1, 2020, to identify the aggregate lifetime limit policy.

2. EFFECT OF THE BILL:

The bill would amend section 409.815, F.S., to remove the lifetime maximum of $1 million per covered child,
thereby allowing children in the Florida Healthy Kids program to remain enrolled and reduce the opportunity for
disruption in care. This change would result in a fiscal and operational impact to the Florida Healthy Kids
program. The Florida Healthy Kids Corporation will have to modify its policies and procedures to remove the
process for disenrolling children who have exceeded the aggregate lifetime limit and amend health plan
contracts to ensure children are not disenrolled after incurring $1 million of medical expenses. These updates
are part of Florida Healthy Kids Corporation’s routine business practices and pose an insignificant operational
impact. As previously stated, the Agency had planned to submit a state plan amendment to CMS to include the
aggregate lifetime limit policy in the CHIP state plan.

Florida Healthy Kids engaged Mercer to perform an analysis to estimate the cost of repealing the lifetime
maximum. The results of this analysis are detailed in an August 16, 2019 report to Florida Healthy Kids. The
effect of removing the lifetime maximum is $292,428 in SFY19/20, of which $45,239 is General Revenue. This
reflects the last four months of the year (April — June 2020). In SFY20/21, the impact is $1,261,255, of which
$304,401 is General Revenue. In SFY21-22, the impact is $1,419,307, of which $379,255 is General Revenue.

The bill is effective upon becoming a law.

3. DOES THE BILL DIRECT OR ALLOW THE AGENCY/BOARD/COMMISSION/DEPARTMENT TO DEVELOP,
ADOPT, OR ELIMINATE RULES, REGULATIONS, POLICIES, OR PROCEDURES? Y __ N_X__

If yes, explain:

Is the change consistent with the
agency’s core mission? — —
Rule(s) impacted (provide
references to F.A.C., etc.):

4. WHAT IS THE POSITION OF AFFECTED CITIZENS OR STAKEHOLDER GROUPS?

Proponents and summary of It is likely that advocates for CHIP and low-income families will be in favor of this
position: change.
Opponents and summary of Unknown

position:




5. ARE THERE ANY REPORTS OR STUDIES REQUIRED BY THISBILL? Y __ N_X

If yes, provide a description:

Date Due:

Bill Section Number(s):

6. ARE THERE ANY GUBERNATORIAL APPOINTMENTS OR CHANGES TO EXISTING BOARDS, TASK FORCES,
COUNCILS, COMMISSION, ETC.? REQURIED BY THISBILL? Y __ N_X__

Board:

Board Purpose:

Who Appointments:

Appointee Term:

Changes:

Bill Section Number(s):

FISCAL ANALYSIS

1. DOES THE BILL HAVE A FISCAL IMPACT TO LOCAL GOVERNMENT? Y__ N _X

Revenues:

Expenditures:

explain.

Does the legislation increase
local taxes or fees? If yes,

If yes, does the legislation
provide for a local referendum
or local governing body public
vote prior to implementation
of the tax or fee increase?

2. DOES THE BILL HAVE A FISCAL IMPACT TO STATE GOVERNMENT? Y _X_ N

Revenues:

Expenditures:

The effect of removing the lifetime maximum is $292,428 in SFY19/20, of which $45,239 is
General Revenue. In SFY20/21 the impact is $1,261,255, of which $304,401 is General Revenue.
In SFY21-22 the impact is $1,419,307, of which $379,255 is General Revenue.

Fiscal Year Federal State Total Full Year
Expenditures Expenditures PMPM Impact
SFY 2019-20 $247,189 $45,239 $292,428 $0.12

(Partial period of
four months April-
June 2020)

FMAP - 84.53%




*SFY 2020-21
FMAP —

FFY 2020: 84.53%
FFY 2021: 73.18%

$956,854 $304,401

$1,261,255

$0.48

SFY 2021-22
FMAP —
FFY 2021:73.18%

$1,040,052 $379,255

FFY 2022: 73.31%

$1,419,307

$0.51

Source: * Impact of Repealing Statutory Lifetime Benefit Maximum on Subsidized Population Premiums —

Mercer August 16, 2019: Table 1

FISCAL IMPACT:

Non-Recurring Impact:

‘!F

Year 1

Year 2 Year 3

Y 2019-20) | (FY 2020-21) | (FY 2021-22)

Expenditures:

Total Non-Recurring Expenditures ]
Recurring Impact:
Special Categories/Contracted Services
100031 G/A-FI Healthy Kids Corp $ 292428 % 1,261,255 § 1,419,307
Total Special Categories/Contracted Services $ 292428 $ 1,261,255 § 1,419,307
Total Recurring Expenditures $ 292,428 § 1,261,255 § 1,419,307
Total Revenues and Expenditures:
Sub-Total Recurring Revenues B 3 3
Total Revenues $ $ ]
Sub-Total Non-Recurring Expenditures ! - 3 - 5 -
Sub-Total Recurring Expenditures 292 428 1,261,255 1.419,307
Total Expenditures 292,428 % 1,261,255 §$ 1,419,307
Net Impact (Total Revenues minus Total Expenditures) $ (292,428) $ (1,261,255) $ (1,419,307)
Net Impact (By Fund)
General Revenue Fund (1000) 5 (45239) § (304,401) § (379,255)
Medical Care Trust Fund (2474) (247.,189) (956,854)  (1.040,052)
Net Impact (By Fund) $ (292,428) $ (1,261,255) $ (1,419,307)
Does the
legislation
contain a
State
Government
appropriation?
If yes, was
this
appropriated
last year?
3. DOES THE BILL HAVE A THE FISCAL IMPACT TO THE PRIVATE SECTOR? Y __ N _X




Revenues:
Expenditures:
Other:

4. DOES THE BILL INCREASE OR DECREASE TAXES, FEES, OR FINES? Y__ N_X
If yes, explain impact.
Bill Section Number:

TECHNOLOGY IMPACT

1. DOES THE BILL IMPACT THE AGENCY’S TECHNOLOGY SYSTEMS (I.E. IT SUPPORT, LICENSING SOFTWARE,
DATA STORAGE, ETC)? Y__ N_X__

If yes, describe the anticipated
impact to the agency including
any fiscal impact.

FEDERAL IMPACT

1. DOES THE BILL HAVE A FEDERAL IMPACT (I.E. FEDERAL COMPLIANCE, FEDERAL FUNDING, FEDERAL
AGENCY INVOLVEMENT, ETC)? YX__ N___

If yes, describe the anticipated The effect of removing the lifetime maximum limit for children enrolled in the
impact including any fiscal Healthy Kids is $292,428 in SFY19/20, of which $247,189 is federal matching
Impact. funds. In SFY20/21, the impact is $1,261,255, of which $956,854 is federal
matching funds, and in SFY21-22, the impact is $1,419,307 of which
$1,040,052 is federal matching funds.

ADDITIONAL COMMENTS

LEGAL — GENERAL COUNSEL'’S OFFICE REVIEW




Issues/concerns/comments:




The Florida Senate

BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Committee on Health Policy

BILL:

CS/SB 402

INTRODUCER:  Health Policy Committee and Senator Harrell

SUBJECT: Assisted Living Facilities
DATE: November 6, 2019 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Looke Brown HP Fav/CS
2. AHS
3. AP
Please see Section IX. for Additional Information:
COMMITTEE SUBSTITUTE - Substantial Changes
Summary:

CS/SB 402 amends various statutes related to the regulation of assisted living facilities (ALF).
The bill:

Adds and amends several defined terms to clarify what is intended by the terms abuse,
neglect, and exploitation as well as to increase the ability of an ALF to use assistive devices
and physical restraints that the resident is able to operate.

Amends the definition of the term “adverse incident” to include only events associated with
an ALF’s intervention and prevents an ALF from being fined for failing to submit a final
report until three days after the Agency for Health Care Administration (AHCA) notifies the
ALF the final report is due if the incident is determined to, in fact, not be an adverse incident.
Requires each resident to have a medical examination performed no longer than 60 days prior
to or up to 30 days after admission to the ALF and requires the AHCA to adopt a form in rule
that may be used by the health care practitioner performing the medical examination.
Clarifies the requirements for a resident to be admitted to and retained in an ALF.

Amends the AHCA’s rulemaking authority to account for technological advances and to
clarify what the AHCA may require when adopting rules for maintenance and sanitary
standards.

Clarifies who may approve an ALF’s comprehensive emergency management plan and
allows an ALF to submit the plan up to 30 days after receiving a license.

Consolidates provisions related to firesafety into its own section of law rather than being
intermingled with AHCA’s rulemaking authority.
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e Amends several provisions related to ALF administrator core competency curriculum and
examination to clarify that the AHCA must adopt an outline and learning objectives for such
curriculum.,

The bill’s provisions take effect July 1, 2020.
Il. Present Situation:

An ALF is a residential establishment, or part of a residential establishment, that provides
housing, meals, and one or more personal services for a period exceeding 24 hours to one or
more adults who are not relatives of the owner or administrator.! A personal service is direct
physical assistance with, or supervision of, the activities of daily living and the self-
administration of medication.? Activities of daily living include ambulation, bathing, dressing,
eating, grooming, toileting, and other similar tasks.®

An ALF is required to provide care and services appropriate to the needs of the residents
accepted for admission to the facility.* The owner or facility administrator determines whether an
individual is appropriate for admission to the facility based on a number of criteria.® If, as
determined by the facility administrator or health care provider, a resident no longer meets the
criteria for continued residency or the facility is unable to meet the resident’s needs, the resident
must be discharged in accordance with the Resident Bill of Rights.®

There are 3,069 licensed ALFs in Florida having a total of 107,144 beds.” An ALF must have a
standard license issued by the Agency for Health Care Administration (AHCA) under part | of
ch. 429, F.S., and part 11 of ch. 408, F.S. In addition to a standard license, an ALF may have one
or more specialty licenses that allow an ALF to provide additional care. These specialty licenses
include limited nursing services (LNS),® limited mental health services (LMH),® and extended
congregate care services (ECC).1°

ALF Staff Training

Administrators and Managers

Administrators and other ALF staff must meet minimum training and education requirements
established in rule by the AHCA,*! that are intended to assist ALFs in appropriately responding

! Section 429.02(5), F.S. An ALF does not include an adult family-care home or a non-transient public lodging establishment.
2 Section 429.02(17), F.S.

3 Section 429.02(1), F.S.

4 See Rule 59A-36.007, F.A.C., for specific minimum standards.

% Section 429.26, F.S., and Rule 59A-36.006, F.A.C.

® Section 429.28, F.S.

" Agency for Health Care Administration, Health Care Finder. See
http://www.floridahealthfinder.gov/facilitylocator/ListFacilities.aspx (last visited October 30, 2019).
8 Section 429.07(3)(c), F.S.

% Section 429.075, F.S.

10 Section 429.07(3)(b), F.S.

11 Rule 59A-36.011, F.A.C.
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to the needs of residents, maintaining resident care and facility standards, and meeting licensure
requirements.?

The current ALF core training requirements established by the AHCA consist of a minimum of
26 hours of training and passing a competency test. Administrators and managers must
successfully complete the core training requirements within three months after becoming an ALF
administrator or manager. The minimum passing score for the competency test is 75 percent.!3

Administrators and managers must participate in 12 hours of continuing education in topics
related to assisted living every two years.** A newly-hired administrator or manager, who has
successfully completed the ALF core training and continuing education requirements, is not
required to retake the core training. An administrator or manager who has successfully
completed the core training but has not maintained the continuing education requirements, must
retake the ALF core training and retake the competency test.®

Staff with Direct Care Responsibilities

Facility administrators or managers are required to provide or arrange for six hours of in-service
training for facility staff who provide direct care to residents.® Staff training requirements must
generally be met within 30 days after staff begin employment at the facility; however, staff must
have at least one hour of infection control training before providing direct care to residents.
Nurses, certified nursing assistants, and home health aides who are on staff with an ALF are
exempt from many of the training requirements. In addition to the standard six hours of in-
service training, staff must complete one hour of elopement training and one hour of training on
“do not resuscitate” orders. The staff may be required to complete training on special topics such
as self-administration of medication and Alzheimer’s disease, if applicable.

Inspections and Surveys

The AHCA is required to conduct a survey, investigation, or monitoring visit of an ALF:

e Prior to the issuance of a license;

e Prior to biennial renewal of a license;

e When there is a change of ownership;

e To monitor ALFs licensed to provide Limited Nursing Services or Extended Congregate
Care services;

e To monitor ALFs cited in the previous year for a class I or class Il violation or for four or
more uncorrected class Il violations;

e Upon receipt of an oral or written complaint of practices that threaten the health, safety, or
welfare of residents;

12 Section 429.52(1), F.S.

BAdministrators who have attended core training prior to July 1, 1997, and managers who attended the core training program
prior to April 20, 1998, are not required to take the competency test. Administrators licensed as nursing home administrators
in accordance with part 11 of chapter 468, F.S., are exempt from this requirement.

14 Rule 59A-36.011, F.A.C.

15 Rule 59A-36.011, F.A.C.

%6 1d.
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e |f the AHCA has reason to believe an ALF is violating a provision of part 11l of ch. 429, F.S.,
relating to adult day care centers or an administrative rule;

e To determine if cited deficiencies have been corrected; or

e To determine if an ALF is operating without a license.!’

An applicant for licensure renewal is eligible for an abbreviated biennial survey by the AHCA if

the applicant does not have any:

e Class I, class Il, or uncorrected class Il violations;

e Confirmed complaints from the long-term care ombudsman council*® which were reported to
the AHCA by the council; or

e Confirmed licensing complaints within the two licensing periods immediately preceding the
current renewal date.®

Il. Effect of Proposed Changes:

CS/SB 402 amends various sections in ch. 429, F.S., related to the regulation of ALFs. In
addition to technical and conforming changes:

Section 1 amends s. 429.02, F.S., to add definitions for “abuse,”?° “exploitation,”?! and
“neglect”?? all of which have the same meaning as in s. 415.102, F.S. In addition, the bill
specifies that the definition of neglect may also include the failure of an ALF to prevent sexual

17 Section 429.34, F.S.

18 Florida’s Long-Term Care Ombudsman Program was founded in 1975 as a result of the federal Older Americans Act,
which grants a special set of residents’ rights to individuals who live in long-term care facilities such as nursing homes,
assisted living facilities and adult family care homes. Volunteer ombudsmen seek to ensure the health, safety, welfare and
rights of these residents throughout Florida. See http://ombudsman.myflorida.com/AboutUs.php (last visited on October 30,
2019).

1% Rule 59A-36.023, F.A.C.

20 «“Abuse” means any willful act or threatened act by a relative, caregiver, or household member which causes or is likely to
cause significant impairment to a vulnerable adult’s physical, mental, or emotional health. Abuse includes acts and
omissions. s. 415.102(1), F.S.

21 “Exploitation” means a person who stands in a position of trust and confidence with a vulnerable adult and knowingly, by
deception or intimidation, obtains or uses, or endeavors to obtain or use, a vulnerable adult’s funds, assets, or property with
the intent to temporarily or permanently deprive a vulnerable adult of the use, benefit, or possession of the funds, assets, or
property for the benefit of someone other than the vulnerable adult; or knows or should know that the vulnerable adult lacks
the capacity to consent, and obtains or uses, or endeavors to obtain or use, the vulnerable adult’s funds, assets, or property
with the intent to temporarily or permanently deprive the vulnerable adult of the use, benefit, or possession of the funds,
assets, or property for the benefit of someone other than the vulnerable adult. “Exploitation” may include, but is not limited
to breaches of fiduciary relationships, such as the misuse of a power of attorney or the abuse of guardianship duties, resulting
in the unauthorized appropriation, sale, or transfer of property; unauthorized taking of personal assets; misappropriation,
misuse, or transfer of moneys belonging to a vulnerable adult from a personal or joint account; or intentional or negligent
failure to effectively use a vulnerable adult’s income and assets for the necessities required for that person’s support and
maintenance. s. 415.102(9), F.S.

22 “Neglect” means the failure or omission on the part of the caregiver or vulnerable adult to provide the care, supervision,
and services necessary to maintain the physical and mental health of the vulnerable adult, including, but not limited to, food,
clothing, medicine, shelter, supervision, and medical services, which a prudent person would consider essential for the well-
being of a vulnerable adult. The term “neglect” also means the failure of a caregiver or vulnerable adult to make a reasonable
effort to protect a vulnerable adult from abuse, neglect, or exploitation by others. “Neglect” is repeated conduct or a single
incident of carelessness which produces or could reasonably be expected to result in serious physical or psychological injury
or a substantial risk of death. Section 415.102(16), F.S.
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abuse.?® The bill also defines “assistive device” to mean any device designed or adapted to help a
resident perform an action, a task, an activity of daily living, or a transfer; prevent a fall; or
recover from a fall. The term does not include a total body lift or a motorized sit-to-stand lift,
with the exception of a chair lift or recliner lift that a resident is able to operate independently.
Additionally, the bill amends the definition of “physical restraint” to eliminate specific examples
of what qualifies as a physical restraint and to specify that a device the resident chooses to use
and is able to remove does not qualify as a physical restraint.

Section 2 amends s. 429.07, F.S., to specify that required written progress reports maintained on
the services offered by extended congregate care and limited nursing services ALFs must cover
only those services offered by the ALF, not those offered by third parties.

Section 3 amends s. 429.11, F.S., to specify that a county or municipality may not issue a
business tax receipt, rather than an occupational license, to an ALF without first determining that
the ALF is licensed by the AHCA. This is a technical change in terminology.

Section 4 amends s. 429.176, F.S., to specify that when an ALF changes administrators, the
owner of the ALF must provide the AHCA with documentation that the new administrator meets
educational requirements (in addition to core training requirements that are already required)
within 90 days of the change.

Section 5 amends s. 429.23, F.S., to specify that the definition of an “adverse incident” only
includes events associated with the ALF’s intervention rather than the resident’s underlying
disease or condition. The bill prevents the AHCA from fining an ALF until three days after
providing notice to the ALF for failing to submit a full report if the ALF submitted a preliminary
report on an adverse incident and afterwards determined that the event was not an adverse
incident. The bill also eliminates the requirement that each ALF file a monthly report with the
AHCA that includes any liability claim filed against it.

Section 6 amends s. 429.255, F.S., to make technical changes.

Section 7 amends s. 429.256, F.S., to include transdermal patches in the list of medications that

unlicensed ALF staff may assist a resident in self-administering. The bill also clarifies that

assistance with the self-administration of medication includes:

e A staff member confirming that the medication is intended for the resident and orally
advising the resident of the medication’s name and purpose;2* and

e A staff member assisting with the self-administration of a medication that is prescribed “as
needed” if the resident requesting the medication is aware of his or her need for the
medication and the purpose for taking the medication.?

Section 8 amends s. 429.26, F.S., to require that each resident receive a medical examination by
a physician, a physician assistant, or an advanced practice registered nurse within 60 days prior

2 As defined in s. 415.102, F.S.

24 Current law requires the staff member read the label on the medication. It is unclear whether the label must be read to the
resident, however.

25 Current law requires the resident to be competent.
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to being or within 30 days after the admission to the facility. The practitioner performing the
examination must fill out and sign a form that reflects the resident’s condition on the date the
examination is performed. The bill specifies that the medical examination required for
admittance to an ALF is not a guarantee of admission, continued residency, or services to be
delivered and that the medical examination is to be used as an informative tool to assist in the
determination of the appropriateness of the resident’s admission or continued residency. The
form used may be the practitioner’s own form or a form adopted by the AHCA in rule, both of
which must include the following information on the resident:

Height, weight, and known allergies.

Significant medical history and diagnoses.

Physical or sensory limitations, including the need for fall precautions or recommended use
of assistive devices.

Cognitive or behavioral status and a brief description of any behavioral issues known or
ascertained by the examining practitioner, including any known history of wandering or
elopement.

Nursing, treatment, or therapy service requirements.

Whether assistance is needed for ambulating, eating, or transferring.

Special dietary instructions.

Whether he or she has any communicable diseases, including necessary precautions.
Whether he or she is bedridden and the status of any pressure sores that he or she has.
Whether the resident needs 24-hour nursing supervision or psychiatric care.

A list of current prescribed medications as known or ascertained by the examining
practitioner and whether the resident can self-administer medications, needs assistance, or
needs medication administration.

The bill establishes criteria that for a resident’s appropriateness for admission or continued
residency, including:

A facility may admit or retain a resident who receives a health care service or treatment that

is designed to be provided within a private residential setting if all requirements for providing

that service or treatment are met by the facility or a third party.

A facility may admit or retain a resident who requires the use of assistive devices.?

A facility may admit or retain an individual receiving hospice services if the arrangement is

agreed to by the facility and the resident, additional care is provided by a licensed hospice,

and the resident is under the care of a physician who agrees that the physical needs of the

resident can be met at the facility. The resident must have a plan of care which delineates

how the facility and the hospice will meet the scheduled and unscheduled needs of the

resident.

A facility may not retain a resident who requires 24-hour nursing supervision, except for a

resident who is enrolled in hospice services pursuant to part IV of chapter 400.

A facility may not admit or retain a resident who is bedridden?’ except that:

o A bedridden resident may be admitted or retained if he or she is receiving hospice
services if the arrangement is agreed to by the facility and the resident, additional care is

26 The term “assistive devices” is defined in section 1 of the bill.

27 The bill defines “bedridden” as a resident who is confined to a bed because of the inability to: move, turn, or reposition
without total physical assistance; transfer to a chair or wheelchair without total physical assistance; or sit safely in a chair or
wheelchair without personal assistance or a physical restraint.
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provided by a licensed hospice, and the resident is under the care of a physician who
agrees that the physical needs of the resident can be met at the facility.

o A facility may retain a bedridden resident if the resident is bedridden for no more than
seven days or up to 14 days if the facility is licensed to provide extended congregate care.

Additionally, the bill amends the requirement that an ALF must arrange for the necessary care
and services to treat a resident who has developed dementia or cognitive impairment to instead
require the ALF to notify the resident’s designee or representative of the need for such health
care services and to assist in making appointments for the resident. If the resident’s designee or
representative cannot be located or is unresponsive, the ALF retains the requirement to arrange
the necessary care for the resident.

Section 9 amends s. 429.28, F.S., to provide the right that a resident at an ALF live free from
exploitation; to require that a document stating the reasons for relocation of a resident be
provided to the resident or the resident’s representative; and to clarify AHCA rulemaking and
inspection authority required by the resident’s bill of rights.

Section 10 amends s. 429.41, F.S., to:

e Clarify that the AHCA may account for technological advances in the provision of care,
safety, and security, including the use of devices, equipment, and other security measures
related to wander management, emergency response, staff risk management, and the general
safety and security of residents, staff, and the facility in its rules.

e Remove language regarding firesafety standards that are being placed in new
section 429.435, F.S. (See section 11 of the bill).

e Clarify that rule requirements for maintenance and sanitary conditions include furnishings for
resident bedrooms or sleeping areas, locking devices and linens, but do not include
requirements that are duplicative of those in ch. 553, or ss. 381.006, 381.0072, and 633.206,
F.S. The bill also requires that the rules clearly delineate the respective responsibilities of the
AHCA'’s licensure and survey staff and the county health departments to ensure that
inspections are not duplicative and allows the AHCA to collect fees?® for food service
inspections conducted by the county health department and transfer such fees to the
Department of Health.

e Remove the requirement that comprehensive emergency management plans be made
available for review by appropriate volunteer organizations and require that an ALF submit
its plan to the county emergency management agency within 30 days after being issued a
license rather than requiring the plan to be approved prior to the issuance of the license.

e Allow the use of physical restraints (as defined in section 1 of the bill) other than geriatric
chairs and Posey restraints®® in accordance with AHCA rules. Such rules must specify
requirements for care planning, staff monitoring, and periodic review by a physician.

e Require the establishment of specific ALF elopement drill requirements, in addition to
elopement policies and procedures, and require administrators and direct care staff to review
elopement procedures as part of the elopement drill.

28 The quarterly fee of $300 is established in current law under s. 381.0072, F.S.
29 Posey restraints are a generic term for a restraint that restricts a patient’s free movement while the patient is in bed.
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e Allow the AHCA to use an abbreviated survey for an ALF that has had a confirmed
ombudsman council complaint or licensure complaint unless such complaint results in a
class 1, 11, or uncorrected class Il violation.

e Requires the AHCA to adopt key quality-of-care standards in rule and eliminates the
requirement to incorporate input from the state long-term care ombudsman council and
representatives of provider groups.

Section 11 creates s. 429.435, F.S., to consolidate requirements relating to uniform fire safety
standards for ALFs into the new section. The requirements of this section are transposed from
s.429.41, F.S.

Section 12 amends s. 429.52, F.S., to require the AHCA, in conjunction with ALF providers, to
develop core training requirements for administrators consisting of core training learning
objectives. The bill also requires the AHCA to adopt a curriculum outline that includes the
learning objectives.

The bill requires staff assisting with the self-administration of medication to complete six
additional hours of training before providing such assistance and two hours of continuing
education annually thereafter. The bill also specifies that topics covered in the preservice
orientation for ALF staff are not required to be covered again in staff in-service training and that
all required in-service training may be completed in a single course.

Additionally the bill requires the AHCA to establish core trainer registration and removal
requirements.

Section 13 establishes an effective date of July 1, 2020.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
D. State Tax or Fee Increases:
None.
E. Other Constitutional Issues:

None.
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V.

VI.

VII.

VIII.

Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

Technical Deficiencies:

None.

Related Issues:

None.

Statutes Affected:

This bill substantially amends the following sections of the Florida Statutes: 429.02, 429.07,
429.11, 429.176, 429.23, 429.255, 429.256, 429.26, 429.28, 429.41, and 429.52.

This bill creates section 429.435 of the Florida Statutes.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS by Health Policy on November 5, 2029:
The CS:

Amends the definition of “neglect” to include the failure to prevent sexual abuse.
Maintains current law requiring an ALF to submit a preliminary adverse incident
report to the AHCA within one business day of the incident occurring.

Prevents AHCA from fining an ALF for not filing a full adverse incident report until
three days after the AHCA provides the ALF with a reminder that the report is due.
Specifies that the medical examination required for admittance to an ALF is not a
guarantee of admission, continued residency, or services to be delivered and that the
medical examination is to be used as an informative tool to assist in the determination
of the appropriateness of the resident’s admission or continued residency.

Specifies that an ALF must still arrange the necessary care and services to treat a
resident with dementia or other similar condition if the ALF cannot locate the
resident’s representative or he or she is not responsive.
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e Specifies ss. 381.006 and 381.0072, F.S., in requiring that ALF rules not conflict with
or duplicate provisions in the specified sections. Currently, the bill specifies the entire
chapter of law.

e Maintains current law authority for AHCA to adopt rules over elopement policies and
procedures.

e Specifies that the six hours of training necessary to provide assistance with
medication is in addition to other required training.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
11/05/2019

The Committee on Health Policy (Harrell) recommended the

following:
Senate Amendment
Delete line 119

and insert:

(19) “Neglect” has the same meaning as in s. 415.102. For

purposes other than reporting requirements within this part,

“neglect” may also include the failure to prevent sexual abuse
as defined in s. 415.102.
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Florida Senate - 2020 COMMITTEE AMENDMENT
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
11/05/2019

The Committee on Health Policy (Harrell) recommended the

following:
Senate Amendment (with directory and title amendments)
Delete lines 381 - 554

and insert:

(3) Licensed facilities shall provide within 1 business day

after the occurrence of an adverse incident+—byelectronicemaits

faesimite;—or Ynited Statesmait; a preliminary report to the

agency on all adverse incidents specified under this section.
The report must include information regarding the identity of

the affected resident, the type of adverse incident, and the
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result status of the facility’s investigation of the incident.
(4) Licensed facilities shall provide within 15 days+—%®¥

s—mai+ty a full report
to the agency on all adverse incidents specified in this
section. The report must include the results of the facility’s
investigation into the adverse incident.

(5) The agency shall send, by electronic mail, reminders to

the facility’s administrator and other specified facility

contacts 3 business days before the deadline for the submission

of the full report. If the facility determines that the event is

not an adverse incident, the facility must withdraw the

preliminary report. Until 3 business days after the agency

provides the reminder, facilities shall not be subject to any

administrative or other action for failing to file a full report

if the facility determined that the event was not an adverse
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(9) The adverse incident reports and preliminary adverse
incident reports required under this section are confidential as
provided by law and are not discoverable or admissible in any
civil or administrative action, except in disciplinary
proceedings by the agency or appropriate regulatory board.
of section 429.255, Florida

Section 6. Subsection (4)
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Statutes, is amended to read:

429.255 Use of personnel; emergency care.—

(4) Facility staff may withhold or withdraw cardiopulmonary
resuscitation or the use of an automated external defibrillator
if presented with an order not to resuscitate executed pursuant
to s. 401.45. The agency shall adopt rules providing for the
implementation of such orders. Facility staff and facilities may
not be subject to criminal prosecution or civil liability, nor
be considered to have engaged in negligent or unprofessional
conduct, for withholding or withdrawing cardiopulmonary
resuscitation or use of an automated external defibrillator
pursuant to such an order and rules adopted by the agency. The
absence of an order not to resuscitate executed pursuant to s.
401.45 does not preclude a physician from withholding or
withdrawing cardiopulmonary resuscitation or use of an automated
external defibrillator as otherwise permitted by law.

Section 7. Subsection (2), paragraph (b) of subsection (3),
and paragraphs (e), (f), and (g) of subsection (4) of section
429.256, Florida Statutes, are amended to read:

429.256 Assistance with self-administration of medication.—

(2) Residents who are capable of self-administering their
own medications without assistance shall be encouraged and
allowed to do so. However, an unlicensed person may, consistent
with a dispensed prescription’s label or the package directions
of an over-the-counter medication, assist a resident whose
condition is medically stable with the self-administration of
routine, regularly scheduled medications that are intended to be
self-administered. Assistance with self-medication by an

unlicensed person may occur only upon a documented request by,
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and the written informed consent of, a resident or the
resident’s surrogate, guardian, or attorney in fact. For the
purposes of this section, self-administered medications include
both legend and over-the-counter oral dosage forms, topical

dosage forms, transdermal patches, and topical ophthalmic, otic,

and nasal dosage forms including solutions, suspensions, sprays,
and inhalers.

(3) Assistance with self-administration of medication
includes:

(b) In the presence of the resident, confirming that the

medication is intended for that resident, orally advising the

resident of the medication name and purpose reading—the—tabed,

opening the container, removing a prescribed amount of

medication from the container, and closing the container.
(4) Assistance with self-administration does not include:

(e) The use of irrigations or debriding agents used in the

treatment of a skin condition.

(f) Assisting with rectal, urethral, or vaginal

preparations.

(g) Assisting with medications ordered by the physician or

health care professional with prescriptive authority to be given
“as needed,” unless the order is written with specific
parameters that preclude independent judgment on the part of the

unlicensed person, and at the reguestof o competent resident

requesting the medication is aware of his or her need for the

medication and understands the purpose for taking the

medication.
Section 8. Section 429.26, Florida Statutes, is amended to

read:
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429.26 Appropriateness of placements; examinations of
residents.—

(1) The owner or administrator of a facility is responsible
for determining the appropriateness of admission of an
individual to the facility and for determining the continued
appropriateness of residence of an individual in the facility. A

determination must shaltd be based upon an evaluation assessment

of the strengths, needs, and preferences of the resident, a

medical examination, the care and services offered or arranged

for by the facility in accordance with facility policy, and any
limitations in law or rule related to admission criteria or
continued residency for the type of license held by the facility
under this part. The following criteria apply to the

determination of appropriateness for admission and continued

residency of an individual in a facility:

(a) A facility may admit or retain a resident who receives

a health care service or treatment that is designed to be

provided within a private residential setting if all

requirements for providing that service or treatment are met by

the facility or a third party.

(b) A facility may admit or retain a resident who requires

the use of assistive devices.

(c) A facility may admit or retain an individual receiving

hospice services if the arrangement is agreed to by the facility

and the resident, additional care is provided by a licensed

hospice, and the resident is under the care of a physician who

agrees that the physical needs of the resident can be met at the

facility. The resident must have a plan of care which delineates

how the facility and the hospice will meet the scheduled and
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unscheduled needs of the resident.

(d)1. Except for a resident who is admitted to hospice as

provided in paragraph (c), a facility may not admit or retain a

resident who is bedridden or who requires 24-hour nursing

supervision. For purposes of this paragraph, the term

“bedridden” means that a resident is confined to a bed because

of the inability to:

a. Move, turn, or reposition without total physical

assistance;

b. Transfer to a chair or wheelchair without total physical

assistance; or

c. Sit safely in a chair or wheelchair without personal

assistance or a physical restraint.

2. A resident may continue to reside in a facility if,

during residency, he or she is bedridden for no more than 7

consecutive days.

3. If a facility is licensed to provide extended congregate

care, a resident may continue to reside in a facility if, during

residency, he or she is bedridden for no more than 14

consecutive days.

(2) A resident may not be moved from one facility to
another without consultation with and agreement from the
resident or, if applicable, the resident’s representative or
designee or the resident’s family, guardian, surrogate, or
attorney in fact. In the case of a resident who has been placed
by the department or the Department of Children and Families,
the administrator must notify the appropriate contact person in

the applicable department.

(3)42>r A physician, physician assistant, or advanced
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156 |practice registered nurse praetitioner who is employed by an

157 assisted living facility to provide an initial examination for
158 admission purposes may not have financial interests interest in
159 |the facility.

160 (4) 43> Persons licensed under part I of chapter 464 who are
161 |employed by or under contract with a facility shall, on a

162 routine basis or at least monthly, perform a nursing assessment
163 of the residents for whom they are providing nursing services
164 |ordered by a physician, except administration of medication, and
165 shall document such assessment, including any substantial

166 |changes in a resident’s status which may necessitate relocation
167 to a nursing home, hospital, or specialized health care

168 facility. Such records shall be maintained in the facility for
169 inspection by the agency and shall be forwarded to the

170 resident’s case manager, if applicable.

171 (5) 4> Ff—possibltesr Each resident must skhald have been

172 examined by a licensed physician, a licensed physician

173 assistant, or a licensed advanced practice registered nurse

174 |praetitioner within 60 days before admission to the facility or

175 |within 30 days after admission to the facility, except as

176 |provided in s. 429.07. The information from the medical

177 examination must be recorded on the practitioner’s form or on a

178 form adopted by agency rule. The sigred—and—ecompleted medical

179 |examination form, signed by the practitioner, must report——shalt

180 |be submitted to the owner or administrator of the facility, who
181 shall use the information contained therein to assist in the
182 determination of the appropriateness of the resident’s admission

183 to or @me continued residency stay in the facility. The medical

184 examination form will only be used to record the health care
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185 |provider’s direct observation of the patient at the time of

186 |examination and shall include any known medical history. The

187 |medical examination form is not a guarantee of admission,

188 continued residency, or services to be delivered and must only

189 be used as an informative tool to assist in the determination of

190 the appropriateness of the resident’s admission to or continued

191 residency in the facility. The medical
192
193 ====== DI RECTORY CLAUSE AMENDMENT ======

194 |And the directory clause is amended as follows:
195 Delete lines 352 - 356

196 and insert:

197 Section 5. Subsections (2) through (5) and (9) of section
198 429.23, Florida Statutes, are amended to read:

199

200 ================= T I T LE A MENIDMENT =s===============

201 And the title is amended as follows:
202 Delete lines 16 - 39

203 and insert:

204 F.S.; removing restrictions on the method by which a
205 facility may send a report to the Agency for Health
206 Care Administration; requiring the agency to send a
207 reminder to the facility 3 business days prior to the
208 deadline for submission of the full report; removing a
209 requirement that each facility file reports of

210 liability claims; amending s. 429.255, F.S.;

211 clarifying that the absence of an order not to

212 resuscitate does not preclude a physician from

213 withholding or withdrawing cardiopulmonary
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214 resuscitation or use of an automated external

215 defibrillator; amending s. 429.256, F.S.; requiring a
216 person assisting with a resident’s self-administration
217 of medication to confirm that the medication is

218 intended for that resident and to orally advise the
219 resident of the medication name and purpose; amending
220 s. 429.26, F.S.; including medical examinations within
221 criteria used for admission to an assisted living

222 facility; providing specified criteria for

223 determination of appropriateness for admission and

224 continued residency at an assisted living facility;
225 defining the term “bedridden”; requiring that a

226 resident receive a medical examination within a

227 specified timeframe after admission to a facility;

228 requiring that such examination be recorded on a

229 specified form; providing minimum requirements for

230 such form; providing limitations on the use of such
231 form; revising provisions relating to the
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LEGISLATIVE ACTION
Senate . House
Comm: RCS
11/05/2019

The Committee on Health Policy (Harrell) recommended the

following:
Senate Amendment (with title amendment)
Delete lines 645 - 889

and insert:

the condition. If there is no resident representative or

designee, or he or she cannot be located or is unresponsive, the

facility shall arrange, with the appropriate health care

provider, the necessary care and services to treat the

condition.

(9) 48> The Department of Children and Families may require
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an examination for supplemental security income and optional
state supplementation recipients residing in facilities at any
time and shall provide the examination whenever a resident’s
condition requires it. Any facility administrator; personnel of
the agency, the department, or the Department of Children and
Families; or a representative of the State Long-Term Care
Ombudsman Program who believes a resident needs to be evaluated
shall notify the resident’s case manager, who shall take
appropriate action. A report of the examination findings must
shkatt be provided to the resident’s case manager and the
facility administrator to help the administrator meet his or her

responsibilities under subsection (1
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care services shall promote aging in place by determining
appropriateness of continued residency based on a comprehensive
review of the resident’s physical and functional status; the
ability of the facility, family members, friends, or any other
pertinent individuals or agencies to provide the care and
services required; and documentation that a written service plan
consistent with facility policy has been developed and
implemented to ensure that the resident’s needs and preferences

are addressed.
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Section 9. Paragraphs (a) and (k) of subsection (1) and
subsection (3) of section 429.28, Florida Statutes, are amended
to read:

429.28 Resident bill of rights.—

(1) No resident of a facility shall be deprived of any
civil or legal rights, benefits, or privileges guaranteed by
law, the Constitution of the State of Florida, or the
Constitution of the United States as a resident of a facility.
Every resident of a facility shall have the right to:

(a) Live in a safe and decent living environment, free from

abuse, and neglect, and exploitation.

(k) At least 45 days’ notice of relocation or termination
of residency from the facility unless, for medical reasons, the
resident is certified by a physician to require an emergency
relocation to a facility providing a more skilled level of care
or the resident engages in a pattern of conduct that is harmful
or offensive to other residents. In the case of a resident who
has been adjudicated mentally incapacitated, the guardian shall
be given at least 45 days’ notice of a nonemergency relocation

or residency termination. Reasons for relocation must shaedt be

set forth in writing and provided to the resident or the

resident’s legal representative. In order for a facility to

terminate the residency of an individual without notice as
provided herein, the facility shall show good cause in a court
of competent jurisdiction.

(3) (a) The agency shall conduct a survey to determine
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whether the facility is complying with this section gerneralt
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(b) In order to determine whether the facility is
adequately protecting residents’ rights, the licensure renewal

biennialt survey must shaldt include private informal

conversations with a sample of residents and consultation with
the ombudsman council in the district in which the facility is
located to discuss residents’ experiences within the facility.

Section 10. Section 429.41, Florida Statutes, is amended to
read:

429.41 Rules establishing standards.—

(1) It is the intent of the Legislature that rules
published and enforced pursuant to this section shall include
criteria by which a reasonable and consistent quality of
resident care and quality of life may be ensured and the results
of such resident care may be demonstrated. Such rules shall also
promote emsuvre a safe and sanitary environment that is
residential and noninstitutional in design or nature and may

allow for technological advances in the provision of care,

safety, and security, including the use of devices, equipment,

and other security measures related to wander management,

emergency response, staff risk management, and the general

safety and security of residents, staff, and the facility. It is

further intended that reasonable efforts be made to accommodate

the needs and preferences of residents to enhance the quality of
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dating—the needs—and preferences—of residents, The
agency, in consultation with the Department of Children and
Families and the Department of Health,
potieies—andpreocedures to administer this part,

include reasonable and fair minimum standards i1n relation to:

shall adopt rules+

which must

(a) The requirements for amed maintenance and the sanitary

not in conflict with,
381.006(16)
established under chapter 553 and s.

condition of facilities, or duplicative
and s. 381.0072 and

633.206,

of, rules adopted pursuant to s.

standards relating

to a safe and decent living environment, including furnishings

for resident bedrooms or sleeping areas, locking devices, linens

which will
and welfare eemfort of

and other housing conditions relating to hazards,

promote emswre the health, safety,

residents suitable to the size of the structure. The rules must

clearly delineate the respective responsibilities of the

agency’s licensure and survey staff and the county health

departments and ensure that inspections are not duplicative. The

agency may collect fees for food service inspections conducted

by county health departments and may transfer such fees to the

Department of Health.
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COMMITTEE AMENDMENT

the—ptan- The county +teeat emergency management agency shall

complete its review within 60 days and either approve the plan

or advise the facility of necessary revisions. A facility must

submit a comprehensive emergency management plan to the county

emergency management agency within 30 days after issuance of a

license.

(c) The number, training, and qualifications of all

personnel having responsibility for the care of residents. The
rules must require adequate staff to provide for the safety of

all residents. Facilities licensed for 17 or more residents are

o))
[
3
QO
3
o))

required to maint ert staff for 24 hours per day.
K K

E

(d)4e) License application and license renewal, transfer of

ownership, proper management of resident funds and personal

property, surety bonds, resident contracts, refund policies,

financial ability to operate, and facility and staff records.

(e)+£r Inspections, moratoriums,

complaint investigations,

classification of deficiencies, tewying and enforcement of

na £
A

penaltles——and—u8sce—of Fncome—from—feces—an Tae

D
[0)]

(f)+e> The enforcement of the resident bill of rights
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LI e
specified in s. 429.28.

(g) > The care andmaintenanece of residents provided by

the facility, which must include—buwt—ds—neot—Iimited—+to:

1. The supervision of residents;

2. The provision of personal services;

3. The provision of, or arrangement for, social and leisure
activities;

4. The assistance in making arrangements arrangement for

appointments and transportation to appropriate medical, dental,
nursing, or mental health services, as needed by residents;

5. The management of medication stored within the facility

and as needed by residents;

6. The dietary awtritienmad needs of residents;

7. Resident records; and

8. Internal risk management and quality assurance.

(h)+4+> Facilities holding a limited nursing, extended
congregate care, or limited mental health license.

(1)45> The establishment of specific criteria to define
appropriateness of resident admission and continued residency in
a facility holding a standard, limited nursing, extended
congregate care, and limited mental health license.

(7)) The use of physical or chemical restraints. The use

of geriatric chairs or Posey restraints is prohibited. Other

physical restraints may be used in accordance with agency rules

when ordered 4s—timited—tohalf-bed—rails—asprescribed—and

deeumented by the resident’s physician and consented to by with

the—econsent—of the resident or, if applicable, the resident’s
representative or designee or the resident’s surrogate,

guardian, or attorney in fact. Such rules must specify
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requirements for care planning, staff monitoring, and periodic

review by a physician. The use of chemical restraints is limited

to prescribed dosages of medications authorized by the
resident’s physician and must be consistent with the resident’s
diagnosis. Residents who are receiving medications that can
serve as chemical restraints must be evaluated by their
physician at least annually to assess:

1. The continued need for the medication.

The level of the medication in the resident’s blood.

w N

The need for adjustments in the prescription.

(k) 4> The establishment of specific resident elopement

drill requirements, policies, and procedures on—resident

================= T ] TLE A MEDNDDMENT ================
And the title is amended as follows:
Delete line 45
and insert:
circumstances; requiring the facility to arrange for
necessary care and services if no resident
representative or designee is available or responsive;

removing provisions relating to the
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LEGISLATIVE ACTION
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The Committee on Health Policy (Harrell) recommended the

following:
Senate Amendment
Delete line 1068

and insert:

429.256 must complete a minimum of 6 additional hours of
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By Senator Harrell

25-00440A-20 202
A bill to be entitled

An act relating to assisted living facilities;
amending s. 429.02, F.S.; defining and redefining
terms; amending s. 429.07, F.S.; clarifying that an
assisted living facility licensed to provide extended
congregate care services or limited nursing services
must maintain a written progress report on each person
receiving services from the facility’s staff;
conforming a cross-reference; amending s. 429.11,
F.S.; prohibiting a county or municipality from
issuing a business tax receipt, rather than an
occupational license, to a facility under certain
circumstances; amending s. 429.176, F.S.; amending
educational requirements for an administrator who is
replacing another administrator; amending s. 429.23,
F.S.; requiring a facility to initiate an
investigation of an adverse incident within 24 hours
and provide a report of such investigation to the
Agency for Health Care Administration within 15 days;
amending s. 429.255, F.S.; clarifying that the absence
of an order not to resuscitate does not preclude a
physician from withholding or withdrawing
cardiopulmonary resuscitation or use of an automated
external defibrillator; amending s. 429.256, F.S.;
requiring a person assisting with a resident’s self-
administration of medication to confirm that the
medication is intended for that resident and to orally

advise the resident of the medication name and

purpose; amending s. 429.26, F.S.; including medical
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25-00440A-20
examinations within criteria used for admission to an
assisted living facility; providing specified criteria
for determination of appropriateness for admission and
continued residency at an assisted living facility;
defining the term “bedridden”; requiring that a
resident receive a medical examination within a
specified timeframe after admission to a facility;
requiring that such examination be recorded on a
specified form; providing minimum requirements for
such form; revising provisions relating to the
placement of residents by the Department of Children
and Families; requiring a facility to notify a
resident’s representative or designee of the need for
health care services and to assist in making
appointments for such care and services under certain
circumstances; removing provisions relating to the
retention of certain residents in a facility; amending
s. 429.28, F.S.; revising residents’ rights relating
to a safe and secure living environment; amending s.
429.41, F.S.; revising legislative intent; removing a
provision to conform to changes made by the act;
removing a redundant provision authorizing the Agency
for Health Care Administration to adopt certain rules;
removing provisions relating to firesafety
requirements, which are relocated to another section;
requiring county emergency management agencies, rather
than local emergency management agencies, to review

and approve or disapprove of a facility’s

comprehensive emergency management plan; requiring a
y
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facility to submit a comprehensive emergency
management plan to the county emergency management
agency within a specified timeframe after its
licensure; revising the criteria under which a
facility must be fully inspected; revising standards
for the care of residents provided by a facility;
prohibiting the use of geriatric chairs and Posey
restraints in facilities; authorizing other physical
restraints to be used under certain conditions and in
accordance with certain rules; requiring the agency to
establish resident elopement drill requirements;
requiring that elopement drills include a review of a
facility’s procedures to address elopement; revising
the criteria under which a facility must be fully
inspected; revising provisions requiring the agency to
adopt by rule key quality-of-care standards; creating
s. 429.435, F.S.; revising uniform firesafety
standards for assisted living facilities, which are
relocated to this section; amending s. 429.52, F.S.;
revising provisions relating to facility staff
training and educational requirements; requiring the
agency, in conjunction with providers, to establish
core training requirements for facility
administrators; revising the training and continuing
education requirements for facility staff who assist
residents with the self-administration of medications;
revising provisions relating to the training
responsibilities of the agency; requiring the agency

to contract with another entity to administer a
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certain competency test; requiring the department to
adopt a curriculum outline to be used by core

trainers; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (1) through (5), (6) through
(10), (11) through (15), and (16) through (27) of section
429.02, Florida Statutes, are redesignated as subsections (2)
through (6), (8) through (12), (14) through (18), and (20
through (31), respectively, new subsections (1), (7), (13), and
(19) are added, and present subsections (11) and (18) of that
section are amended, to read:

429.02 Definitions.—When used in this part, the term:

(1) “Abuse” has the same meaning as in s. 415.102.

(7) “Assistive device” means any device designed or adapted

to help a resident perform an action, a task, an activity of

daily living, or a transfer; prevent a fall; or recover from a

fall. The term does not include a total body lift or a motorized

sit-to-stand 1ift, with the exception of a chair 1lift or

recliner 1ift that a resident is able to operate independently.

(13) “Exploitation” has the same meaning as in s. 415.102.

(14) 433 “Extended congregate care” means acts beyond those
authorized in subsection (21) which 3+#+—that may be performed
pursuant to part I of chapter 464 by persons licensed thereunder
while carrying out their professional duties, and other
supportive services that whieh may be specified by rule. The
purpose of such services is to enable residents to age in place

in a residential environment despite mental or physical
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117 limitations that might otherwise disqualify them from residency 146| by rule, to persons who would otherwise be disqualified from
118 in a facility licensed under this part. 147 continued residence in a facility licensed under this part. An
119 (19) “Neglect” has the same meaning as in s. 415.102. 148 extended congregate care license may be issued to a facility
120 (22)+43#8) “Physical restraint” means a device that whieh 149| that has a provisional extended congregate care license and
121 physically limits, restricts, or deprives an individual of 150| meets the requirements for licensure under subparagraph 2. The
122| movement or mobility, including—buwt—ret—timited—+to——a haltf—bed 151 primary purpose of extended congregate care services is to allow
123| rail—afull-bedrail——a geriatrs: hatr;—and—a—pos restratnts 152 residents the option of remaining in a familiar setting from
124| The—+term“physiecalrestraint’’ shall al iretude any device that 153| which they would otherwise be disqualified for continued
125| is whieh—was not specifically manufactured as a restraint but is 154 residency as they become more impaired. A facility licensed to
126| whieh—has—been altered, arranged, or otherwise used for that 155| provide extended congregate care services may also admit an
127| #his purpose. The term does shalt not include any device that 156| individual who exceeds the admission criteria for a facility
128| the resident chooses to use and is able to remove or avoid 157| with a standard license, if he or she is determined appropriate
129 independently, or any bandage material used for the purpose of 158 for admission to the extended congregate care facility.
130 binding a wound or injury. 159 1. In order for extended congregate care services to be
131 Section 2. Paragraphs (b) and (c) of subsection (3) of 160| provided, the agency must first determine that all requirements
132 section 429.07, Florida Statutes, are amended to read: 161 established in law and rule are met and must specifically
133 429.07 License required; fee.— 162 designate, on the facility’s license, that such services may be
134 (3) In addition to the requirements of s. 408.806, each 163| provided and whether the designation applies to all or part of
135| license granted by the agency must state the type of care for 164| the facility. This designation may be made at the time of
136| which the license is granted. Licenses shall be issued for one 165| initial licensure or relicensure, or upon request in writing by
137| or more of the following categories of care: standard, extended 166| a licensee under this part and part II of chapter 408. The
138 congregate care, limited nursing services, or limited mental 167 notification of approval or the denial of the request shall be
139| health. 168| made in accordance with part II of chapter 408. Each existing
140 (b) An extended congregate care license shall be issued to 169| facility that qualifies to provide extended congregate care
141 each facility that has been licensed as an assisted living 170 services must have maintained a standard license and may not
142 facility for 2 or more years and that provides services, 171| have been subject to administrative sanctions during the
143| directly or through contract, beyond those authorized in 172| previous 2 years, or since initial licensure if the facility has
144 paragraph (a), including services performed by persons licensed 173| Dbeen licensed for less than 2 years, for any of the following
145| wunder part I of chapter 464 and supportive services, as defined 174 reasons:
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a. A class I or class II violation;

b. Three or more repeat or recurring class III violations
of identical or similar resident care standards from which a
pattern of noncompliance is found by the agency;

c. Three or more class III violations that were not
corrected in accordance with the corrective action plan approved
by the agency;

d. Violation of resident care standards which results in
requiring the facility to employ the services of a consultant
pharmacist or consultant dietitian;

e. Denial, suspension, or revocation of a license for
another facility licensed under this part in which the applicant
for an extended congregate care license has at least 25 percent
ownership interest; or

f. Imposition of a moratorium pursuant to this part or part

II of chapter 408 or initiation of injunctive proceedings.

The agency may deny or revoke a facility’s extended congregate
care license for not meeting the criteria for an extended
congregate care license as provided in this subparagraph.

2. If an assisted living facility has been licensed for
less than 2 years, the initial extended congregate care license
must be provisional and may not exceed 6 months. The licensee
shall notify the agency, in writing, when it has admitted at
least one extended congregate care resident, after which an
unannounced inspection shall be made to determine compliance
with the requirements of an extended congregate care license. A
licensee with a provisional extended congregate care license

which £hat demonstrates compliance with all the requirements of
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an extended congregate care license during the inspection shall
be issued an extended congregate care license. In addition to
sanctions authorized under this part, if violations are found
during the inspection and the licensee fails to demonstrate
compliance with all assisted living facility requirements during
a followup inspection, the licensee shall immediately suspend
extended congregate care services, and the provisional extended
congregate care license expires. The agency may extend the
provisional license for not more than 1 month in order to
complete a followup visit.

3. A facility that is licensed to provide extended
congregate care services shall maintain a written progress

report on each person who receives services from the facility’s

staff which describes the type, amount, duration, scope, and
outcome of services that are rendered and the general status of
the resident’s health. A registered nurse, or appropriate
designee, representing the agency shall visit the facility at
least twice a year to monitor residents who are receiving
extended congregate care services and to determine if the
facility is in compliance with this part, part II of chapter
408, and relevant rules. One of the visits may be in conjunction
with the regular survey. The monitoring visits may be provided
through contractual arrangements with appropriate community
agencies. A registered nurse shall serve as part of the team
that inspects the facility. The agency may waive one of the
required yearly monitoring visits for a facility that has:

a. Held an extended congregate care license for at least 24
months;

b. No class I or class II violations and no uncorrected
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c. No ombudsman council complaints that resulted in a

citation for licensure.
4. A facility that is licensed

congregate care services must:

to provide extended

a. Demonstrate the capability to meet unanticipated

resident service needs.

b. Offer a physical environment that promotes a homelike

setting, provides for resident privacy, promotes resident

independence, and allows sufficient

by rule.

congregate space as defined

c. Have sufficient staff available, taking into account the

physical plant and firesafety features of the building, to

assist with the evacuation of residents in an emergency.

d. Adopt and follow policies and procedures that maximize

resident independence, dignity, choice, and decisionmaking to

permit residents to age in place, so that moves due to changes

in functional status are minimized or avoided.

e. Allow residents or, if applicable, a resident’s

representative, designee, surrogate,

guardian, or attorney in

fact to make a variety of personal choices, participate in

developing service plans, and share

decisionmaking.

responsibility in

f. Implement the concept of managed risk.

g. Provide, directly or through contract, the services of a

person licensed under part I of chapter 464.

h. In addition to the training

mandated in s. 429.52,

provide specialized training as defined by rule for facility

staff.
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5. A facility that is licensed to provide extended
congregate care services is exempt from the criteria for
continued residency set forth in rules adopted under s. 429.41.
A licensed facility must adopt its own requirements within
guidelines for continued residency set forth by rule. However,
the facility may not serve residents who require 24-hour nursing
supervision. A licensed facility that provides extended
congregate care services must also provide each resident with a
written copy of facility policies governing admission and
retention.

6. Before the admission of an individual to a facility
licensed to provide extended congregate care services, the
individual must undergo a medical examination as provided in s.
429.26(5) s+429-26+44) and the facility must develop a
preliminary service plan for the individual.

7. If a facility can no longer provide or arrange for
services in accordance with the resident’s service plan and
needs and the facility’s policy, the facility must make
arrangements for relocating the person in accordance with s.
429.28(1) (k).

(c) A limited nursing services license shall be issued to a
facility that provides services beyond those authorized in
paragraph (a) and as specified in this paragraph.

1. In order for limited nursing services to be provided in
a facility licensed under this part, the agency must first
determine that all requirements established in law and rule are
met and must specifically designate, on the facility’s license,
that such services may be provided. This designation may be made

at the time of initial licensure or licensure renewal, or upon
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291 request in writing by a licensee under this part and part II of 320 c. No ombudsman council complaints that resulted in a
292 chapter 408. Notification of approval or denial of such request 321 citation for licensure.
293| shall be made in accordance with part II of chapter 408. An 322 3. A person who receives limited nursing services under
294| existing facility that qualifies to provide limited nursing 323| this part must meet the admission criteria established by the
295| services must have maintained a standard license and may not 324| agency for assisted living facilities. When a resident no longer
296| have been subject to administrative sanctions that affect the 325| meets the admission criteria for a facility licensed under this
297| health, safety, and welfare of residents for the previous 2 326| part, arrangements for relocating the person shall be made in
298| years or since initial licensure if the facility has been 327| accordance with s. 429.28(1) (k), unless the facility is licensed
299 licensed for less than 2 years. 328 to provide extended congregate care services.
300 2. A facility that is licensed to provide limited nursing 329 Section 3. Subsection (7) of section 429.11, Florida
301 services shall maintain a written progress report on each person 330 Statutes, is amended to read:
302 who receives such nursing services from the facility’s staff. 331 429.11 Initial application for license; provisional
303 The report must describe the type, amount, duration, scope, and 332 license.—
304 outcome of services that are rendered and the general status of 333 (7) A county or municipality may not issue a business tax
305| the resident’s health. A registered nurse representing the 334 receipt aw apationat—tiecen that is being obtained for the
306 agency shall visit the facility at least annually to monitor 335| purpose of operating a facility regulated under this part
307 residents who are receiving limited nursing services and to 336| without first ascertaining that the applicant has been licensed
308| determine if the facility is in compliance with applicable 337| to operate such facility at the specified location or locations
309| provisions of this part, part II of chapter 408, and related 338| by the agency. The agency shall furnish to local agencies
310| rules. The monitoring visits may be provided through contractual 339| responsible for issuing business tax receipts eceupatieonat
311| arrangements with appropriate community agencies. A registered 340| Zieenses sufficient instruction for making such determinations.
312 nurse shall also serve as part of the team that inspects such 341 Section 4. Section 429.176, Florida Statutes, is amended to
313| facility. Visits may be in conjunction with other agency 342 read:
314 inspections. The agency may waive the required yearly monitoring 343 429.176 Notice of change of administrator.—If, during the
315| wvisit for a facility that has: 344 period for which a license is issued, the owner changes
316 a. Had a limited nursing services license for at least 24 345| administrators, the owner must notify the agency of the change
317| months; 346 within 10 days and provide documentation within 90 days that the
318 b. No class I or class II violations and no uncorrected 347 new administrator meets educational requirements and has
319| class III violations; and 348| completed the applicable core educational requirements under s.
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429.52. A facility may not be operated for more than 120
consecutive days without an administrator who has completed the
core educational requirements.

Section 5. Present subsections (6) through (10) of section
429.23, Florida Statutes, are redesignated as subsections (4)
through (8), respectively, and subsections (2) and (3) and
present subsections (4), (5), and (9) of that section are
amended, to read:

429.23 Internal risk management and quality assurance
program; adverse incidents and reporting requirements.—

(2) Every facility licensed under this part is required to
maintain adverse incident reports. For purposes of this section,
the termy “adverse incident” means:

(a) An event over which facility personnel could exercise

control which is associated with the facility’s intervention,

rather than as a result of the resident’s underlying disease or

condition, and the injury results in:

1. Death;

2. Brain or spinal damage;

3. Permanent disfigurement;

4. Fracture or dislocation of bones or joints;

5. Any condition that required medical attention to which
the resident has not given his or her consent, including failure
to honor advanced directives;

6. Any condition that requires the transfer of the resident
from the facility to a unit providing more acute care due to the
incident rather than the resident’s condition before the

incident; or

7. A report made Arn nt—that—is—reported to law
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enforcement or its personnel for investigation; or

(b) Resident elopement, if the elopement places the
resident at risk of harm or injury.

(3) Licensed facilities shall initiate an investigation

within 24 hours previd +thin 1 busin day after the

occurrence of an adverse incident+—& teetroniemails

£ | Unitead ot 3 1 BEERE £+ +h

facsimile, or United States mail, a preliminary report th
11 A 1 = + 3 £ o A A +h + o

B B e A e e e e e

The facility must complete the investigation and submit a report

to the agency within 15 days after the occurrence of the adverse

incident. The report must include information regarding the
identity of the affected resident, the type of adverse incident,
and the result statws of the facility’s investigation of the

incident.
(4y T3 a £ 144 hall 1 d Ltk 15 o N
H4—Lrecensea—facititsr hati—provide—within—3Io—eaays+—Db
1 + 3 £ 1 1 I +ad ESEE S 11 £1.1 1 ESS
+ ronite—mait—facsimiter—orUnttedStatesmaily—afutl—report
fo +h 11 4 ; L dent LEiad +
he—agerey—ofr—att—advesr Fhreiaen pectiiea—3n—tht
+ 4 T + £ 3 12 +h 14+ £ +h £ 13+t
sectiron—The—report—must—incltude—the—result f—the—faecilityls
s + 4+ o it +h d 3 | +
e trgation—inteo—the—adver ipeddents
(5y @ £ 134 hall + thly o +h
{(5—FEach—faeility—shall—report—monthly he—ageney—an
£ ¢ ident  fhe do+ £ +1 ; ident leadd o &
Frod f—+the—resident;—the—dat f—+the—inecident—Jdeading—+t B
etaimr—ifappiiecable;—and—thetype—ofdnjury orviolation—of
ekt 11 d—+to—h & Thi PR £ g4 51
rights—allteged—to—ha vrred—This—report—3is—n s rabt
; ; 1 dminicteatd 4 + N 4
Ip—any—eivit—eor—administrat: GeETORT pt—nr——such—action
he bwv—th + £ £h o4 £ £k +
brought—by—the—agen £ nfo¥ the—provision f—this—part-

(7) 49> The adverse incident reports and—preliminary adver

ineident—reports required under this section are confidential as

provided by law and are not discoverable or admissible in any
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civil or administrative action, except in disciplinary
proceedings by the agency or appropriate regulatory board.

Section 6. Subsection (4) of section 429.255, Florida
Statutes, is amended to read:

429.255 Use of personnel; emergency care.—

(4) Facility staff may withhold or withdraw cardiopulmonary
resuscitation or the use of an automated external defibrillator
if presented with an order not to resuscitate executed pursuant
to s. 401.45. The agency shall adopt rules providing for the
implementation of such orders. Facility staff and facilities may
not be subject to criminal prosecution or civil liability, nor
be considered to have engaged in negligent or unprofessional
conduct, for withholding or withdrawing cardiopulmonary
resuscitation or use of an automated external defibrillator
pursuant to such an order and rules adopted by the agency. The
absence of an order not to resuscitate executed pursuant to s.
401.45 does not preclude a physician from withholding or
withdrawing cardiopulmonary resuscitation or use of an automated
external defibrillator as otherwise permitted by law.

Section 7. Subsection (2), paragraph (b) of subsection (3),
and paragraphs (e), (f), and (g) of subsection (4) of section
429.256, Florida Statutes, are amended to read:

429.256 Assistance with self-administration of medication.—

(2) Residents who are capable of self-administering their
own medications without assistance shall be encouraged and
allowed to do so. However, an unlicensed person may, consistent
with a dispensed prescription’s label or the package directions
of an over-the-counter medication, assist a resident whose

condition is medically stable with the self-administration of
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routine, regularly scheduled medications that are intended to be

self-administered. Assistance with self-medication by an

unlicensed person may

occur only upon a documented request by,

and the written informed consent of, a resident or the

resident’s surrogate,

guardian, or attorney in fact. For the

purposes of this section, self-administered medications include

both legend and over-the-counter oral dosage forms, topical

dosage forms, transdermal patches, and topical ophthalmic, otic,

and nasal dosage forms including solutions, suspensions, sprays,

and inhalers.

(3) Assistance with self-administration of medication

includes:

(b) In the presence of the resident, confirming that the

medication is intended for that resident, orally advising the

resident of the medication name and purpose reading—the—Ztabel,

opening the container,

removing a prescribed amount of

medication from the container, and closing the container.

(4) Assistance with self-administration does not include:

(e) The use of irrigations or debriding agents used in the

treatment of a skin condition.

(f) Assisting with rectal, urethral, or vaginal

preparations.

(g) Assisting with medications ordered by the physician or

health care professional with prescriptive authority to be given

“as needed,” unless the order is written with specific

parameters that preclude independent judgment on the part of the

unlicensed person, and &t the reguest—of—= mpetent resident

requesting the medication is aware of his or her need for the

medication and understands the purpose for taking the
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465| medication. 494| agrees that the physical needs of the resident can be met at the
466 Section 8. Section 429.26, Florida Statutes, is amended to 495 facility. A facility may not retain a resident who requires 24-
467 read: 496| hour nursing supervision, except for a resident who is enrolled
468 429.26 Appropriateness of placements; examinations of 497 in hospice services pursuant to part IV of chapter 400. The
469| residents.— 498| resident must have a plan of care which delineates how the
470 (1) The owner or administrator of a facility is responsible 499| facility and the hospice will meet the scheduled and unscheduled
471 for determining the appropriateness of admission of an 500| needs of the resident.
472 individual to the facility and for determining the continued 501 (d)1. Except as provided in paragraph (c), a facility may
473| appropriateness of residence of an individual in the facility. A 502| not admit or retain a resident who is bedridden. For purposes of
474 determination must shald be based upon an evaluation assessment 503 this paragraph, the term “bedridden” means that a resident is
475 of the strengths, needs, and preferences of the resident, a 504 confined to a bed because of the inability to:
476 medical examination, the care and services offered or arranged 505 a. Move, turn, or reposition without total physical
477 for by the facility in accordance with facility policy, and any 506 assistance;
478 limitations in law or rule related to admission criteria or 507 b. Transfer to a chair or wheelchair without total physical
479| continued residency for the type of license held by the facility 508| assistance; or
480 under this part. The following criteria apply to the 509 c. Sit safely in a chair or wheelchair without personal
481| determination of appropriateness for admission and continued 510| assistance or a physical restraint.
482 residency of an individual in a facility: 511 2. A resident may continue to reside in a facility if,
483 (a) A facility may admit or retain a resident who receives 512| during residency, he or she is bedridden for no more than 7
484| a health care service or treatment that is designed to be 513| consecutive days.
485| provided within a private residential setting if all 514 3. If a facility is licensed to provide extended congregate
486 requirements for providing that service or treatment are met by 515 care, a resident may continue to reside in a facility if, during
487| the facility or a third party. 516| residency, he or she is bedridden for no more than 14
488 (b) A facility may admit or retain a resident who requires 517 consecutive days.
489 the use of assistive devices. 518 (2) A resident may not be moved from one facility to
490 (c) A facility may admit or retain an individual receiving 519| another without consultation with and agreement from the
491| hospice services if the arrangement is agreed to by the facility 520| resident or, if applicable, the resident’s representative or
492 and the resident, additional care is provided by a licensed 521 designee or the resident’s family, guardian, surrogate, or
493| hospice, and the resident is under the care of a physician who 522| attorney in fact. In the case of a resident who has been placed
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by the department or the Department of Children and Families,
the administrator must notify the appropriate contact person in
the applicable department.

(3)42» A physician, physician assistant, or advanced

practice registered nurse praetitienmer who is employed by an

assisted living facility to provide an initial examination for
admission purposes may not have financial interests imterest in
the facility.

(4)43) Persons licensed under part I of chapter 464 who are
employed by or under contract with a facility shall, on a
routine basis or at least monthly, perform a nursing assessment
of the residents for whom they are providing nursing services
ordered by a physician, except administration of medication, and
shall document such assessment, including any substantial
changes in a resident’s status which may necessitate relocation
to a nursing home, hospital, or specialized health care
facility. Such records shall be maintained in the facility for
inspection by the agency and shall be forwarded to the
resident’s case manager, if applicable.

(5)+44) FE£—possiblesr Each resident must shadd have been
examined by a licensed physician, a licensed physician
assistant, or a licensed advanced practice registered nurse

praetitioner within 60 days before admission to the facility or

within 30 days after admission to the facility, except as

provided in s. 429.07. The information from the medical

examination must be recorded on the practitioner’s form or on a

form adopted by agency rule. The sigred—and—ceomplteted medical
examination form, signed by the practitioner, must repert—shallt

be submitted to the owner or administrator of the facility, who
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shall use the information contained therein to assist in the
determination of the appropriateness of the resident’s admission
to or ame continued stay in the facility. The medical

examination form, reflecting the resident’s condition on the

date the examination is performed, becomes repeort—shall—b me a

permanent part of the facility’s record of the resident at—the
faeility and must sheld be made available to the agency during
inspection or upon request. An assessment that has been
completed through the Comprehensive Assessment and Review for
Long-Term Care Services (CARES) Program fulfills the
requirements for a medical examination under this subsection and
s. 429.07(3) (b)6.

(6) The medical examination form submitted under subsection

(5) must include the following information relating to the

resident:

(a) Height, weight, and known allergies.

(b) Significant medical history and diagnoses.

(c) Physical or sensory limitations, including the need for

fall precautions or recommended use of assistive devices.

(d) Cognitive or behavioral status and a brief description

of any behavioral issues known or ascertained by the examining

practitioner, including any known history of wandering or

elopement.

(e) Nursing, treatment, or therapy service requirements.

(f) Whether assistance is needed for ambulating, eating, or

transferring.

(g) Special dietary instructions.

(h) Whether he or she has any communicable diseases,

including necessary precautions.
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(i) Whether he or she is bedridden and the status of any

pressure sores that he or she has.

(j) Whether the resident needs 24-hour nursing supervision

or psychiatric care.

(k) A list of current prescribed medications as known or

ascertained by the examining practitioner and whether the

resident can self-administer medications, needs assistance, or

needs medication administration.

ded

() @ +
o

ptas provided—in

3 £ +h dept +to + £ 14+ 1 g oh s
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(7)+46)> Any resident accepted in a facility and placed by

the—department—or the Department of Children and Families must
shatt have been examined by medical personnel within 30 days
before placement in the facility. The examination must shadd
include an assessment of the appropriateness of placement in a
facility. The findings of this examination must shedd be
recorded on the examination form provided by the agency. The
completed form must shadtd accompany the resident and shatd be

submitted to the facility owner or administrator. Additionally,
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in the case of a mental health resident, the Department of
Children and Families must provide documentation that the
individual has been assessed by a psychiatrist, clinical
psychologist, clinical social worker, or psychiatric nurse, or
an individual who is supervised by one of these professionals,
and determined to be appropriate to reside in an assisted living
facility. The documentation must be in the facility within 30
days after the mental health resident has been admitted to the
facility. An evaluation completed upon discharge from a state
mental hospital meets the requirements of this subsection
related to appropriateness for placement as a mental health
resident provided that previdirg it was completed within 90 days
prior to admission to the facility. The appiieablte Department of
Children and Families shall provide to the facility

administrator any information about the resident which ket
would help the administrator meet his or her responsibilities
under subsection (1). Further, Department of Children and
Families personnel shall explain to the facility operator any
special needs of the resident and advise the operator whom to
call should problems arise. The appiieable Department of

Children and Families shall advise and assist the facility

administrator when where the special needs of residents who are
recipients of optional state supplementation require such
assistance.

(8)+4#> The facility shall muwst notify a licensed physician
when a resident exhibits signs of dementia or cognitive
impairment or has a change of condition in order to rule out the
presence of an underlying physiological condition that may be

contributing to such dementia or impairment. The notification
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639| must occur within 30 days after the acknowledgment of such signs 668| review of the resident’s physical and functional status; the
640 by facility staff. If an underlying condition is determined to 669 ability of the facility, family members, friends, or any other
641 exist, the facility must notify the resident’s representative or 670| pertinent individuals or agencies to provide the care and
642| designee of the need for health care services and must assist in 671 services required; and documentation that a written service plan
643| making appointments for shaell—earraenge;—with the apprepriat 672 consistent with facility policy has been developed and
644 heatth—earepreoviders the necessary care and services to treat 673 implemented to ensure that the resident’s needs and preferences
645| the condition. 674 are addressed.
646 (9)+48)» The Department of Children and Families may require 675 1) Neo—resident—who—reguir 24-hour nursing—supervisiony
647 an examination for supplemental security income and optional 676 pt—for—aresident—who s —anenrolled hospt patient
648 state supplementation recipients residing in facilities at any 677 pursuvast—te partIvVof chapter 400, shall be retaireddrn—a
649 time and shall provide the examination whenever a resident’s 678 faetltityticensedunder thispares
650 condition requires it. Any facility administrator; personnel of 679 Section 9. Paragraphs (a) and (k) of subsection (1) and
651 the agency, the department, or the Department of Children and 680 subsection (3) of section 429.28, Florida Statutes, are amended
652| Families; or a representative of the State Long-Term Care 681| to read:
653| Ombudsman Program who believes a resident needs to be evaluated 682 429.28 Resident bill of rights.—
654 shall notify the resident’s case manager, who shall take 683 (1) No resident of a facility shall be deprived of any
655 appropriate action. A report of the examination findings must 684 civil or legal rights, benefits, or privileges guaranteed by
656 shatt be provided to the resident’s case manager and the 685 law, the Constitution of the State of Florida, or the
657 facility administrator to help the administrator meet his or her 686| Constitution of the United States as a resident of a facility.
658 responsibilities under subsection (1). 687| Every resident of a facility shall have the right to:
659 49 —A—terminaltly ittt resident—who notonger meets—the 688 (a) Live in a safe and decent living environment, free from
660 riteria—for atingedresideney may remaindnthe faedility 3£ 689| abuse, amd neglect, and exploitation.
661| +the—arrangement—ismutvally agrecabletothe resident—and—the 690 (k) At least 45 days’ notice of relocation or termination
662| faeilityi—additieonateare—is rendered—threough a ticensed 691| of residency from the facility unless, for medical reasons, the
663| hospice;—and—the residentisunder—+th o £ a—physieian—wh 692 resident is certified by a physician to require an emergency
664| agrees—that—the physiecalt needs—of the resident arebeing mets 693| relocation to a facility providing a more skilled level of care
665 (10) Facilities licensed to provide extended congregate 694| or the resident engages in a pattern of conduct that is harmful
666 care services shall promote aging in place by determining 695 or offensive to other residents. In the case of a resident who
667| appropriateness of continued residency based on a comprehensive 696| has been adjudicated mentally incapacitated, the guardian shall
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be given at least 45 days’ notice of a nonemergency relocation
or residency termination. Reasons for relocation must shkeddt be

set forth in writing and provided to the resident or the

resident’s legal representative. In order for a facility to

terminate the residency of an individual without notice as
provided herein, the facility shall show good cause in a court
of competent jurisdiction.
(3) (a) The agency shall conduct a survey to determine
whether the facility is complying with this section gerexrat
1 Ch facild tord 1 et

residentsl —rights as a prerequisite to initial licensure or

licensure renewal. The—ageney—shall—adept—rul for—uniforn

4 A A = e 3 ot 11 W A+ + 3 14
anderds—and—eriteria—that—will be—used cetermin RpEian
1 +h £ 1+ 1 3+ + = = & 13 1+ h = ol X i

vieh—faeility andards—and mptian vith—residen righ

(b) In order to determine whether the facility is
adequately protecting residents’ rights, the licensure renewal
biennialt survey must shadt include private informal

conversations with a sample of residents and consultation with
the ombudsman council in the district in which the facility is
located to discuss residents’ experiences within the facility.

Section 10. Section 429.41, Florida Statutes, is amended to
read:

429.41 Rules establishing standards.—

(1) It is the intent of the Legislature that rules
published and enforced pursuant to this section shall include
criteria by which a reasonable and consistent quality of
resident care and quality of life may be ensured and the results

of such resident care may be demonstrated. Such rules shall also

promote emsure a safe and sanitary environment that is
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residential and noninstitutional in design or nature and may

allow for technological advances in the provision of care,

safety, and security, including the use of devices, equipment,

and other security measures related to wander management,

emergency response, staff risk management, and the general

safety and security of residents, staff, and the facility. It is

further intended that reasonable efforts be made to accommodate
the needs and preferences of residents to enhance the quality of
life in a facility. Ynaifermfiresafety standards—fer—assisted

s i ) ;

£+ 53 06 Th doot 1 + dminist
porsuont—t g — e ogeRey Moy acopt—Trux e ¥
£ TT of chaot 408 T = + & £ = e
pa¥ H—eof—~chapter—4 —Ihr—oraer pProvIe are—anS—SanTtary
£ 31442 d +the hicheot 14+ £ L dent
faetrditd aRe—ERre—ATrgnest—guatity £—F TeeHr ¥
secommodating the needs—and preferen £ residents, The

agency, 1in consultation with the Department of Children and

Families and the Department of Health, shall adopt rules+

pelicies;—and pr dur to administer this part, which must

include reasonable and fair minimum standards in relation to:
(a) The requirements for amd maintenance and the sanitary

condition of facilities, not in conflict with, or duplicative

of, the requirements in chapter 553, chapter 381, or s. 633.206,

relating to a safe and decent living environment, including

furnishings for resident bedrooms or sleeping areas, locking
devices, linens pltumbing—heatingr—ecooling—ltightings

aEilatieon;—tivingspaece, and other housing conditions relating

to hazards, which will promote emsure the health, safety, and
welfare eemfort of residents suitable to the size of the

structure. The rules must clearly delineate the respective

responsibilities of the agency’s licensure and survey staff and
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e coun ea epartments and ensure at inspections are ;! ;! 7 g 7 13

755| th ty health d t t d that t 784
756 not duplicative. The agency may collect fees for food service 785 atternatt approach to—1if afety—in mptian e NEP
757 inspections conducted by county health departments and may 786 A3 905 —editieon—How r—a—faeility forwhich o buitding
758| transfer such fees to the Department of Health. 787| permit—or reifieat £ vpaney—is—issuedbefore—July 13-
759 I-—Firesafety sevation——eapabitity determination—>An 788| 281+6—that—underyg L T building altteration—or
760 sevation—ecapabitit atuation—feor—initiatl ticensur ot 789| rehebilitatien—as—definedinthe Florida Buitding de—or
761 ndueted—within 6 monthsafterthedat £ 1icensures 790| seeks—to—utiltize features notauthorized under—+the 1994 o+ 1995
762 —Firesafety reguirementss 791 dition ftheLifeSafety de—must—thereafter mpty—with—att
763 a—FheNatiomalt—Fi Proteetion—A fatieon—Eife—Safet 792| aspeet £f—the—unifeormfiresafet tandared tablished—under—s-
764 Code;—NFRPA 181 —and H01A—~eurrenteditions,—shall be used—in 793 633 206—and—the Florida Fire Pr rEionCode,—ineffeetfor
765| determining—the—uniform firesafety de—adopted—by—the—Stat 794| eassistedtivingfaeilitsd as—adopted—Py—th tote—Fire Marshal-
766| FireMarshalfeorassisted Tiving facilities;pursuant—= - 795 3—Resident—eclopement—regquirements—Faeilitd are—reguired
767 633266~ 796 % rdhet—a—miatrum—of —twe—restdent—elopement—pr Freton—and
768 b= toecal—yg ramert—or a—uwtitity may charge—£ y—in 797| =xespen crills—per ar—At—administrateors—anddireet—ear
0T o he d—the—aetuat Beh taeurred—by—th 798 taftfmustparticipatednthe drilis;—which shall Snelude—=
770 ul ul 4 + 1 4 ul 4 ul + 2 4 + 3 4 11 + a 799 £ a 4 ad 4 ul + hnl 4

Tocat—y FRFHE R r—the—utitd relating—to—the trastaltation—and Fevt £ o to—address—residentelopement—Faeititd
Tl smEnbenss £ eratbema et prinkler—system—in o ticensed 800| must—decument—theimplementationof thedrills—andensure—that
772| assistedtivingfaeitit trugetures 801| +hedrills are—conductedin o manner consistent—with the
773 —All tiecensed—faecititiesmust—have anannual—Eix 802| faeilityls—residentelopement—policiesand—proccdur
774 ‘aspection Adaeted—by—the deecat—fire marshal eor autherity 803 (b) The preparation and annual update of a comprehensive
775| hevirgSurisdietion~ 804| emergency management plan. Such standards must be included in
776 d—An—assistedtiving facility that is issuedabuilding 805 the rules adopted by the agency after consultation with the
777| permit—er rEifieat £ spaneybeforeJuly—120+t6—may—at 806| Division of Emergency Management. At a minimum, the rules must
778 : : : : : : 807 rovide for plan components that address emergency evacuation

y
779 Furisdietion;—remain under the provisien £ —+the 1984 and 1995 808 transportation; adequate sheltering arrangements; postdisaster
780| editions—ofthe National Fire ProteetionAsseociation—LHife 809| activities, including provision of emergency power, food, and
781 7 7 < i34 i 810| water; postdisaster transportation; supplies; staffing;
782 remain—under —such provisions—may—mal repatrs—modernizationsy 811 emergency equipment; individual identification of residents and
783 renovations,—or additieons—teo,—or rehabiltitate, the faeility—in 812 transfer of records; communication with families; and responses
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to family inquiries. The comprehensive emergency management plan
is subject to review and approval by the county +eeat emergency

management agency. During its review, the county +eeat emergency
management agency shall ensure that the following agencies, at a
minimum, are given the opportunity to review the plan: the

Department of Health, the Agency for Health Care Administration,

and the Division of Emergency Management. Alse,—appropriat

+

£h + i .
Fr pportunit review

e e e e ol L
the—ptan- The county +eeat emergency management agency shall
complete its review within 60 days and either approve the plan
or advise the facility of necessary revisions. A facility must

submit a comprehensive emergency management plan to the county

emergency management agency within 30 days after issuance of a

license.

(c) The number, training, and qualifications of all
personnel having responsibility for the care of residents. The
rules must require adequate staff to provide for the safety of
all residents. Facilities licensed for 17 or more residents are
required to maintain an alert staff for 24 hours per day.

(e—nl

3525 I —sanitar redtdon ehin—the £ £ it

s
foerTrEyafe—*

h 1444
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1 +h S B 3 4 todietd
ERorT ey eV uEISeTretETon ¥

& + +
aepartments—afr

£ fat 4 that 2 1 PR PP I = T
firresaf aFRE—eRSYr hat—3hasSPe rons—are—+H duptieats T

; £4 duet
G—SECEVE TSP EXoRsS raget

[0}

11
SaCiAcsaach ansitics E==s

D + £ of Haod
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(d)4e) License application and license renewal, transfer of
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ownership, proper management of resident funds and personal
property, surety bonds, resident contracts, refund policies,
financial ability to operate, and facility and staff records.
(e)+£)> Inspections, complaint investigations, moratoriums,

classification of deficiencies, dewying and enforcement of

penalties;—ane—x fincome—from—F ere—fin

(f)+4e)> The enforcement of the resident bill of rights
specified in s. 429.28.

(g) > The care ard—maintemanee of residents provided by

the facility, which must include;—but—isnettimited+

1. The supervision of residents;

2. The provision of personal services;

3. The provision of, or arrangement for, social and leisure
activities;

4. The assistance in making arrangements arrangement for

appointments and transportation to appropriate medical, dental,

nursing, or mental health services, as needed by residents;

5. The management of medication stored within the facility

and as needed by residents;
6. The dietary muwtritienat needs of residents;
7. Resident records; ard
8

Internal risk management and quality assurance.

(h)+4&) Facilities holding a limited nursing, extended
congregate care, or limited mental health license.

(i)+45> The establishment of specific criteria to define
appropriateness of resident admission and continued residency in
a facility holding a standard, limited nursing, extended
congregate care, and limited mental health license.

(j) 4> The use of physical or chemical restraints. The use
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of geriatric chairs or Posey restraints is prohibited. Other

physical restraints may be used in accordance with agency rules

when ordered is—timited—+teohalf-bed—rails—aspr riped—and
doeumented by the resident’s physician and consented to by with
the—econsent—of the resident or, if applicable, the resident’s

representative or designee or the resident’s surrogate,

guardian, or attorney in fact. Such rules must specify

requirements for care planning, staff monitoring, and periodic

review by a physician. The use of chemical restraints is limited

to prescribed dosages of medications authorized by the
resident’s physician and must be consistent with the resident’s
diagnosis. Residents who are receiving medications that can
serve as chemical restraints must be evaluated by their
physician at least annually to assess:

1. The continued need for the medication.

2. The level of the medication in the resident’s blood.
3. The need for adjustments in the prescription.

(k) 43> The establishment of specific resident elopement

drill requirements pediei aRe—P¥ dar a—resident

elepement. Facilities shall conduct a minimum of two resident

elopement drills each year. All administrators and direct care

staff shall participate in the drills, which must include a

review of the facility’s procedures to address resident

elopement. Facilities shall document participation in the
drills.

(2) In adopting any rules pursuant to this part, the agency
shall make distinct standards for facilities based upon facility

size; the types of care provided; the physical and mental

capabilities and needs of residents; the type, frequency, and
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characteristics of the facility. Rules developed pursuant to
this section may not restrict the use of shared staffing and
shared programming in facilities that are part of retirement
communities that provide multiple levels of care and otherwise
meet the requirements of law and rule. If a continuing care
facility licensed under chapter 651 or a retirement community
offering multiple levels of care licenses a building or part of
a building designated for independent living for assisted
living, staffing requirements established in rule apply only to
residents who receive personal, limited nursing, or extended
congregate care services under this part. Such facilities shall
retain a log listing the names and unit number for residents
receiving these services. The log must be available to surveyors

upon request. E pt—for—uniformfiresafety standardsy The

agency shall adopt by rule separate and distinct standards for
facilities with 16 or fewer beds and for facilities with 17 or
more beds. The standards for facilities with 16 or fewer beds
must be appropriate for a noninstitutional residential
environment; however, the structure may not be more than two
stories in height and all persons who cannot exit the facility
unassisted in an emergency must reside on the first floor. The
agency may make other distinctions among types of facilities as
necessary to enforce this part. Where appropriate, the agency
shall offer alternate solutions for complying with established
standards, based on distinctions made by the agency relative to
the physical characteristics of facilities and the types of care
offered.

(3) Rules adopted by the agency shall encourage the
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development of homelike facilities that promote the dignity,
individuality, personal strengths, and decisionmaking ability of
residents.

(4) The agency may waive rules adopted under this part to
demonstrate and evaluate innovative or cost-effective congregate
care alternatives that enable individuals to age in place. Such
waivers may be granted only in instances where there is
reasonable assurance that the health, safety, or welfare of
residents will not be endangered. To apply for a waiver, the
licensee shall submit to the agency a written description of the
concept to be demonstrated, including goals, objectives, and
anticipated benefits; the number and types of residents who will
be affected, if applicable; a brief description of how the
demonstration will be evaluated; and any other information
deemed appropriate by the agency. Any facility granted a waiver
shall submit a report of findings to the agency within 12
months. At such time, the agency may renew or revoke the waiver
or pursue any regulatory or statutory changes necessary to allow
other facilities to adopt the same practices. The agency may by
rule clarify terms and establish waiver application procedures,
criteria for reviewing waiver proposals, and procedures for
reporting findings, as necessary to implement this subsection.

(5) The agency may use an abbreviated biennial standard
licensure inspection that consists of a review of key quality-
of-care standards in lieu of a full inspection in a facility
that has a good record of past performance. However, a full
inspection must be conducted in a facility that has a history of
class I or class II violations;+ uncorrected class IIT

violations; or a class I, class II, or uncorrected class III
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violation resulting from a complaint referred by the State Long-
Term Care Ombudsman Programs afirmed—ombudsman areit
mptatants—or rfirmed—tieensur mptaints within the
previous licensure period immediately preceding the inspection
or if a potentially serious problem is identified during the
abbreviated inspection. The agency shall adopt by rule develep
the key quality-of-care standards with—input—freom—th tat
I T fal il | = ESEE S £ 1
Long-Term—Car mbudsman wreit—and—repr ettt fpreovider
£ 1 + 3 RS 1+ 1
grotups—feor—incorporation—in 3 Fik

Section 11. Section
to read:
429.435 Uniform fir

429.435, Florida Statutes, is created

esafety standards.—Uniform firesafety

standards for assisted 1

iving facilities, which are residential

board and care occupanci

es, shall be established by the State

Fire Marshal pursuant to

s. 633.206.

(1) EVACUATION CAPA

BILITY.—A firesafety evacuation

capability determination

shall be conducted within 6 months

after the date of initia

1 licensure of an assisted living

facility, if required.
(2) FIRESAFETY REQU

IREMENTS.—

(a) The National Fi

re Protection Association, Life Safety

Code, NFPA 101 and 101A,

current editions, must be used in

determining the uniform

firesafety code adopted by the State

Fire Marshal for assiste

d living facilities, pursuant to s.

633.206.

(b) A local governm

ent or a utility may charge fees that do

not exceed the actual co

sts incurred by the local government or

the utility for the inst

allation and maintenance of an automatic

fire sprinkler system in

a licensed assisted living facility
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987 structure. 1016| must attend a preservice orientation provided by the facility
988 (c) All licensed facilities must have an annual fire 1017| before interacting with residents. The preservice orientation
989 inspection conducted by the local fire marshal or authority 1018| must be at least 2 hours in duration and cover topics that help
990| having jurisdiction. 1019| the employee provide responsible care and respond to the needs
991 (d) An assisted living facility that was issued a building 1020| of facility residents. Upon completion, the employee and the
992| permit or certificate of occupancy before July 1, 2016, at its 1021| administrator of the facility must sign a statement that the
993| option and after notifying the authority having jurisdiction, 1022| employee completed the required preservice orientation. The
994| may remain under the provisions of the 1994 and 1995 editions of 1023 facility must keep the signed statement in the employee’s
995 the National Fire Protection Association, Life Safety Code, NFPA 1024 personnel record.
996 101 and 101A. A facility opting to remain under such provisions 1025 (2) Administrators and other assisted living facility staff
997 may make repairs, modernizations, renovations, or additions to, 1026 must meet minimum training and education requirements
998| or rehabilitate, the facility in compliance with NFPA 101, 1994 1027| established by the agency by rule. This training and education
999 edition, and may utilize the alternative approaches to life 1028 is intended to assist facilities to appropriately respond to the
1000 safety in compliance with NFPA 101A, 1995 edition. However, a 1029 needs of residents, to maintain resident care and facility
1001 facility for which a building permit or certificate of occupancy 1030| standards, and to meet licensure requirements.
1002 was issued before July 1, 2016, which undergoes Level III 1031 (3) The agency, in conjunction with providers, shall
1003| building alteration or rehabilitation, as defined in the Florida 1032| develop core training requirements for administrators consisting
1004| Building Code, or which seeks to utilize features not authorized 1033| of core training learning objectives, a competency test, and a
1005 under the 1994 or 1995 editions of the Life Safety Code, shall 1034| minimum required score to indicate successful passage cempletion
1006| thereafter comply with all aspects of the uniform firesafety 1035| of the core competency test +trainingandeducationat
1007 standards established under s. 633.206 and the Florida Fire 1036| <reeguirements. The required core competency test treining—and
1008 Prevention Code in effect for assisted living facilities as 1037| edweatien must cover at least the following topics:
1009| adopted by the State Fire Marshal. 1038 (a) State law and rules relating to assisted living
1010 Section 12. Section 429.52, Florida Statutes, is amended to 1039 facilities.
1011 read: 1040 (b) Resident rights and identifying and reporting abuse,
1012 429.52 Staff training and educational requirements 1041| neglect, and exploitation.
1013| programss ¥ dueationat—reqguirement.— 1042 (c) Special needs of elderly persons, persons with mental
1014 (1) Effeetdt tober—1—2015+ Each new assisted living 1043 illness, and persons with developmental disabilities and how to
1015| facility employee who has not previously completed core training 1044| meet those needs.
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1045 (d) Nutrition and food service, including acceptable 1074 (7) ©ther Facility staff shall participate in in-service
1046 sanitation practices for preparing, storing, and serving food. 1075 training relevant to their job duties as specified by agency
1047 (e) Medication management, recordkeeping, and proper 1076 rule ef—+the—ageney. Topics covered during the preservice
1048| techniques for assisting residents with self-administered 1077| orientation are not required to be repeated during in-service
1049| medication. 1078| training. A single certificate of completion that covers all
1050 (f) Firesafety requirements, including fire evacuation 1079 required in-service training topics may be issued to a
1051| drill procedures and other emergency procedures. 1080| participating staff member if the training is provided in a
1052 (g) Care of persons with Alzheimer’s disease and related 1081 single training course.
1053| disorders. 1082 (8) If the agency determines that there are problems in a
1054 (4) A mew facility administrator must complete the required 1083 facility which could be reduced through specific staff training
1055| core training amd—edweatien, including the competency test, 1084| er—eduweatien beyond that already required under this section,
1056| within 90 days after the date of employment as an administrator. 1085| the agency may requires+ and provide, or cause to be provided,
1057 Failure to do so is a violation of this part and subjects the 1086 the training er—edueatieon of any personal care staff in the
1058| violator to an administrative fine as prescribed in s. 429.19. 1087 facility.
1059| Administrators licensed in accordance with part II of chapter 1088 (9) The agency shall adopt rules related to these training
1060 468 are exempt from this requirement. Other licensed 1089 and education requirements, the competency test, necessary
1061 professionals may be exempted, as determined by the agency by 1090| procedures, and competency test fees and shall adopt or contract
1062 rule. 1091| with another entity to develop and administer the competency
1063 (5) Administrators are required to participate in 1092| test. The agency shall adopt a curriculum outline with learning
1064 continuing education for a minimum of 12 contact hours every 2 1093| objectives to be used by core trainersy—which shaltlbeused as
1065| years. 1094| the minimum core training content requirements. The agency shall
1066 (6) Staff inmvelved with the managementof medications—and 1095| consult with representatives of stakeholder associations and
1067| assisting with the self-administration of medications under s. 1096| agencies in the development of the curriculum outline.
1068| 429.256 must complete a minimum of 6 additienmalt hours of 1097 (10) The core training required by this section ether—than
1069| training provided by a registered nurse ory a licensed 1098| +£he—pr i rientatien must be conducted by persons
1070| pharmacist before providing assistance;—er—agern taff. Two 1099| registered with the agency as having the requisite experience
1071| hours of continuing education are required annually thereafter. 1100| and credentials to conduct the training. A person seeking to
1072 The agency shall establish by rule the minimum requirements of 1101 register as a core trainer must provide the agency with proof of
1073| this additienat training. 1102 completion of the mimimum core training edweatien requirements,
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successful passage of the competency test established under this
section, and proof of compliance with the continuing education
requirement in subsection (5).

(11) A person seeking to register as a core trainer also
must adse:

(a) Provide proof of completion of a 4-year degree from an
accredited college or university and must have worked in a
management position in an assisted living facility for 3 years
after being core certified;

(b) Have worked in a management position in an assisted
living facility for 5 years after being core certified and have
1 year of teaching experience as an educator or staff trainer
for persons who work in assisted living facilities or other
long-term care settings;

(c) Have been previously employed as a core trainer for the
agency or department; or

(d) Meet other qualification criteria as defined in rule,
which the agency is authorized to adopt.

(12) The agency shall adopt rules to establish core trainer
registration and removal requirements.

Section 13. This act shall take effect July 1, 2020.
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November 4, 2019

State Senator Gayle Harrell
Chair, Health Policy

404 S. Monroe Street

530 Knott Building
Tallahassee, FL 32399-1100

Dear Senator Harrell,

Due to a conflict in my schedule, | will not be able to attend the Health Policy Committee Meeting
scheduled for Tuesday, November 5, 2019 at 10:00am. Please do not hesitate to contact my office If
you require any additional information. Thank you.

Sincerely,

~

Manny Diaz, Jr.

State Senator
District 36

CC: Staff Director: Allen Brown
Administrative Assistant: Cecilia Georgiades

Education Committee Chair, Appropriations Subcommittee on Education, Health Policy,
Appropriations Subcommittee on Health and Human Services, Ethics and Elections,
Joint Select Committee on Collective Bargaining
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Length: 01:59:03

Meeting called to order

Chair Harrell's opening comments

Roll call

Senator Diaz is excused from today's meeting

Tab 3 - SB 66, Student Loans and Scholarship Obligations of Health Care Practitioners by Senator Cruz

Senator Cruz explains SB 66

Chair Harrell AM barcode 439576

AM barcode 439576 by Senator Cruz

Chair Harrell AM barcode 439576 is accepted as presented
Public Testimony

Evan Power, FL. Chiropractic Association, waives in support
Janegale Boyd, FL. Nurses Association

Rheb Harbinson, FL. Nurses Association, waives in support
Senator Baxley in debate

Senator Rouson in debate

Senator Mayfield in debate

Senator Cruz to close

Roll call - SB 66

SB 66 is reported favorably

Tab 4 - SB 348, FL. Kidcare Program by Senator Bean
Senator Bean explains SB 348

Senator Berman in debate

Chair Harrell's comments

Senator Bean to close

Roll call - SB 346

SB 348 is reported favorably

Chair Harrell passes the chair to Senator Berman

Senator Harrell explains SB 402

Tab 5 - SB 402, Assisted Living Facilities by Senator Harrell
Chair Berman's question

Senator Harrell's response

AM barcode 406876 by Senator Harrell

Senator Harrell waives close

AM barcode 406876 is adopted

AM barcode 765692 by Senator Harrell

Chair Berman's question

Senator Harrell's response

Chair Berman's follow-up question

Senator Harrell's response

Senator Harrell waives close

AM barcode 765692 is adopted

AM barcode 578246 by Senator Harrell

Senator Harrell waives close

AM barcode 578246 is adopted
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11:49:58 AM
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AM barcode 255278 by Senator Harrell

Senator Harrell waives close

AM barcode 255278 is adopted

Public Testimony

Steve Watrel, Florida Seniors

Jason Hand, FL. Senior Living Association, waives in support
Michael Hardy, FL. Assisted Living Association

Senator Baxley's comments in debate

Senator Book in debate

Senator Rouson in debate

Senator Harrell to close

Roll call - SB 402

SB 402 is reported favorably

Senator Berman returns the chair to Senator Harrell

Tab 1 - Implementation of Prescription Drug Importation Programs

Mary C. Mayhew, AHCA Secretary - Canadian Drug Importation Program
Chair Harrell's questions

Senator Baxley's questions

Senator Berman's questions

Chair Harrell's remarks

Senator Berman's question

Chair Harrell remarks

Tab 2 - Discussion of Drivers Behind the Increases in Prescription Drug Prices
Senator Baxley's question

Lauren Rowley, Vice President for State Affairs Pharmaceutical Care Management Association
Senator Baxley's question

Madelaine Feldman, M.D., President Coalition of State Rheumatology Organizations
Audrey Brown Bridges, President and CEO FL. Association of Health Plans
Kevin Duane, Pharmacist SPAR

Chair Harrell's remarks

Senator Baxley's question

Lauren Rowley

Senator Berman's question

Lauren Rowley

Audrey Brown Bridges

Dr. Feldman's remarks

Lauren Rowley

Dr. Feldman's remarks

Senator Cruz's question

Dr. Feldman's remarks

Senator Cruz's follow-up question

Dr. Feldman's remarks

Senator Mayfield's remarks

Audrey Brown Bridges

Meeting adjourned

Senator Hooper's motion - Vote in the affirmative on SB 66 and and SB 348
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