Fl ori da House of Representatives - 1997 HB 1023
By Representative Bl oom

1 Abill to be entitled

2 An act relating to certificate of need;

3 anending s. 408.032, F.S.; revising

4 definitions; deleting definitions of "capita

5 expendi ture" and "nmmjor nedical equipnent”;

6 anending s. 408.033, F.S.; deleting provisions
7 relating to the State Health Council and duties
8 t hereof ; anmendi ng ss. 408. 035 and 408. 036,

9 F.S., relating to certificate-of-need review of
10 health care rel ated projects; revising

11 applicability; providing for review for

12 construction of a replacenent facility at a

13 different location; elinmnating review for

14 capital expenditures, acquisitions of major

15 nedi cal equi pnent, donations, |and acquisitions
16 for construction of health care facilities and
17 provider offices, and energency projects and
18 unf orseen heal th hazards; exenpting fromreview
19 certain facility renovations and the
20 ternmnation of health care services; anending
21 s. 408.037, F.S.; requiring substanti al
22 conpliance with application requirenents;
23 anmendi ng ss. 408.038 and 408. 0455, F.S.
24 correcting and conform ng references; anending
25 s. 408.039, F.S.; revising and conforning the
26 provisions relating to application process;
27 requiring substantial conpliance with letter of
28 intent requirenents; revising tinmefranes for
29 conpl eting an inconplete application and for
30 granting or denying certificates; anending s.
31 408.040. F.S.; increasing period of validity of
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1 certificates and elininating extensions;

2 anending s. 408.042, F.S.; deleting provisions

3 relating to transfer or sale of certain

4 facilities and certificates; anending s.

5 408.043, F. S.; deleting special provisions

6 relating to osteopathic acute care hospitals

7 and validity of certain certificates; anending

8 ss. 189.415, 240.5121, 395.604, 408.702, and

9 641.60, F.S.; correcting and conform ng

10 references to reflect elimnation of the

11 Statewi de Health Council and transfer of duties
12 fromthe forner Departnent of Health and

13 Rehabi litative Services to the Agency for

14 Health Care Administration; correcting cross

15 references; repealing ss. 186.003(9) and

16 186.503(9), F.S., relating to definitions of

17 "State Health Council"; repealing s.

18 395.0191(10), F.S., relating to proving certain
19 nondi scrim nation to obtain a certificate of
20 need; repealing s. 408.0366, F.S., relating to
21 facilities not requiring certificates of need;
22 providing an effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Subsections (1), (4), (15), and (20) of
27 | section 408.032, Florida Statutes, are anended, and a new
28 | subsection (1) is added to said section, to read:
29 408.032 Definitions.--As used in ss. 408.031-408. 045,
30| the term
31

2
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(1) "Agency" neans the Agency for Health Care

Adnmi ni stration.

b vt or—healthlann | healtd |t ion
Section 2. Paragraphs (b) and (g) of subsection (1),

subsection (2), paragraphs (a), (b), and (f) of subsection
3
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1| (3), and subsection (4) of section 408.033, Florida Statutes,
2| are anended to read:

3 408.033 Local and state health planning.--

4 (1) LOCAL HEALTH COUNCI LS. - -

5 (b) Each local health council nay:

6 1. Develop a district or regional area health plan

7| that is consistent with the objectives and strategies in the

8| state health plan, but that shall permt each |ocal health

9| council to develop strategies and set priorities for

10 | i npl enent ati on based on its unique |ocal health needs. The

11| district or regional area health plan nust contain preferences
12 | for the devel opnent of health services and facilities, which
13 | may be considered by the agency in its review of

14 | certificate-of-need applications. The district health plan

15| shall be submitted to the agency and updated periodically. The
16 | district health plans shall use a uniformformt and be

17 | subnmitted to the agency according to a schedul e devel oped by
18 | the agency in conjunction wth the—Statew-deHeatth—Counrecit

19 | ang the local health councils. The schedul e nust provide for
20 | coordi nati on between the devel opnent of the—stateheatth——ptan
21 | and the district health plans and for the devel opnent of
22 | district health plans by mmjor sections over a nultiyear
23| period. The elenents of a district plan which are necessary
24 | to the review of certificate-of-need applications for proposed
25| projects within the district may be adopted by the agency as a
26 | part of its rules.
27 2. Advise the agency on health care issues and
28 | resource allocati ons.
29 3. Pronote public awareness of community heal th needs,
30 | enphasi zing health pronotion and cost-effective health service
31| sel ection.

4
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1 4. Collect data and conduct anal yses and studi es

2| related to health care needs of the district, including the

3 | needs of nedically indigent persons, and assi st the agency and
4| other state agencies in carrying out data collection

5| activities that relate to the functions in this subsection.

6 5. Monitor the onsite construction progress, if any,
7| of certificate-of-need approved projects and report counci

8| findings to the agency on forns provided by the agency.

9 6. Advise and assist any regional planning councils
10 [ within each district that have elected to address health

11 ) issues in their strategic regional policy plans with the

12 | devel opnent of the health elenent of the plans to address the
13| health goals and policies in the State Conprehensive Pl an

14 7. Advise and assist |ocal governnents within each

15| district on the devel opnent of an optional health plan el enent
16 | of the conprehensive plan provided in chapter 163, to assure
17 | conpatibility with the health goals and policies in the State
18 | Conprehensive Plan and district health plan. To facilitate
19 | the inplenentation of this section, the | ocal health counci
20 | shall annually provide the | ocal governnents in its service
21| area, upon request, wth:
22 a. A copy and appropriate updates of the district
23 | health pl an;
24 b. A report of hospital and nursing hone utilization
25| statistics for facilities within the | ocal governnent
26 | jurisdiction; and
27 c. Applicable agency rules and cal cul at ed need
28 | net hodol ogies for health facilities and services regul ated
29 | under s. 408.034 for the district served by the local health
30 | counci | .
31
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8. Monitor and eval uate the adequacy, appropri ateness,
and effectiveness, within the district, of |ocal, state,
federal, and private funds distributed to neet the needs of
the nmedically indigent and ot her underserved popul ati on
gr oups.

9. In conjunction with the Departnent of Health and
RehabiH-tati-ve—Servieces—and—Statewde—Hearth—Counett, plan for
services at the local level for persons infected with the
human i munodefi ci ency virus.

10. Provide technical assistance to encourage and
support activities by providers, purchasers, consuners, and
| ocal, regional, and state agencies in neeting the health care
goal s, objectives, and policies adopted by the local health
counci | .

11. Provide the agency with data required by rule for
the review of certificate-of-need applications and the
projection of need for health services and facilities in the
district.

(g) Each local health council is authorized to accept
and receive, in furtherance of its health planning functions,
funds, grants, and services from governnental agencies and
fromprivate or civic sources and to perform studies rel ated
to local health planning in exchange for such funds, grants,
or services. Each local health council shall, no | ater than
January 30 of each year, render an accounting of the receipt
and di sbursenent of such funds received by it to the agency.
The agency shall consolidate all such reports and subnit such
consol i dated report to the Legislature no later than March 1
of each year. Funds received by a | ocal health counci
pursuant to this paragraph shall not be deened to be a

6
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substitute for, or an offset against, any funding provided

pursuant to subsection(2)3).
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14 (2) 3y FUNDI NG - -

15 (a) The Legislature intends that the cost of |oca

16 | heal th council s ant—the—Statewde—Heatth—Counci+ be borne by
17 | application fees for certificates of need and by assessnents
18 | on selected health care facilities subject to facility

19 | licensure by the Agency for Health Care Administration

20 | including abortion clinics, assisted living facilities,

21 | anbul atory surgical centers, birthing centers, clinica

22 | | aboratories except community nonprofit bl ood banks, hone

23 | health agencies, hospices, hospitals, internediate care

24 | facilities for the devel opnentally di sabl ed, nursing hones,
25| and mul tiphasic testing centers and by assessnents on

26 | organi zations subject to certification by the agency pursuant
27| to chapter 641, part |Il, including health naintenance

28 | organi zations and prepaid health clinics.

29 (b)1. A hospital licensed under chapter 395, a nursing
30 | hone licensed under chapter 400, and an assisted |iving

31
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facility |licensed under chapter 400 shall be assessed an
annual fee based on nunber of beds.

2. Al other facilities and organi zations listed in
paragraph (a) shall each be assessed an annual fee of $150.

3. Facilities operated by the Departnent of Health and
Rehabi-H-tative—Serviees or the Departnent of Corrections and
any hospital which neets the definition of rural hospita
pursuant to s. 395.602 are exenpt fromthe assessment required
in this subsection.

(f) The agency shall deposit in the Health Care Trust
Fund all health care facility assessnents that are assessed
under this subsection and proceeds fromthe
certificate-of-need application fees which are sufficient to
mai ntain the aggregate funding |evel for the local health
counci | s ant—the—Statewde—Health—Couneit+ as specified in the
CGeneral Appropriations Act. The remmining certificate-of-need
application fees shall be used only for the purpose of
adm nistering the Health Facility and Servi ces Devel opnent
Act .

(3) 4y DUTIES AND RESPONSI BI LI TITES OF THE AGENCY
DEPARFIVENT. - -

(a) The agency depart+ent, in conjunction with the
StatewrdeHeal+h—Couneit—and the | ocal health councils, is
responsi ble for the planning of all health care services in

t he st at e and—for—assistingthe—Statewde—Health—Counetrt—n
the——preparat+on—of—thestateheatthptan
(b) The agency depart+rent shall develop and maintain a

conpr ehensi ve health care database for the purpose of health
pl anning and for certificate-of-need deterninations. The
agency depart+rent or its contractor is authorized to require

t he subm ssion of information fromhealth facilities, health

11
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1| service providers, and licensed health professionals which is
2 | determ ned by the agency depart+ent, through rule, to be

3 | necessary for neeting the agency's departrent—s

4 | responsibilities as established in this section

5 (c) The agency depart+rent shall assist personnel of

6| the local health councils in providing an annual orientation
7| to council nenbers about council nenber responsibilities.

8 (d) The agency departwent shall contract with the

9| local health councils for the services specified in subsection
10] (1). Al contract funds shall be distributed according to an
11| al l ocation plan devel oped by the agency departrent that

12 | provides for a mininmmand equal funding base for each |oca
13| health council. Any remmining funds shall be distributed

14 | based on adjustnents for workload. The agency depart+ent nay
15| al so make grants to or reinburse |ocal health councils from
16 | federal funds provided to the state for activities related to
17 | those functions set forth in this section. The agency

18 | departwent nmay withhold funds froma | ocal health council or
19 | cancel its contract with a local health council which does not
20 | neet performance standards agreed upon by the agency
21 | departrrent and | ocal health council s.
22 Section 3. Subsections (1) and (3) of section 408.035
23| Florida Statutes, are anended to read:
24 408.035 Reviewcriteria.--
25 (1) The agency shall deternine the reviewability of
26 | applications and shall review applications for
27 | certificate-of-need determinations for health care facilities
28 | and services, and hospi ces;—antd—health—raintenance
29 | erganizati+ons in context with the following criteria:
30 (a) The need for the health care facilities and
31 | services and hospices being proposed in relation to the

12
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appl i cabl e district plan and—state—heatth—ptan, except in

energency circumnmstances which pose a threat to the public
heal t h.

(b) The availability, quality of care, efficiency,
appropri ateness, accessibility, extent of utilization, and
adequacy of like and existing health care services and
hospices in the service district of the applicant.

(c) The ability of the applicant to provide quality of
care and the applicant's record of providing quality of care.

(d) The availability and adequacy of other health care
facilities and services and hospices in the service district
of the applicant, such as outpatient care and anbul atory or
hone care services, which may serve as alternatives for the
health care facilities and services to be provided by the
appl i cant.

(e) Probable econonies and i nprovenents in service
that nay be derived fromoperation of joint, cooperative, or
shared health care resources

(f) The need in the service district of the applicant
for special equipnent and services which are not reasonably
and economical ly accessi bl e in adjoining areas.

(g) The need for research and educational facilities,
including, but not limted to, institutional training prograns
and community training prograns for health care practitioners
and for doctors of osteopathy and nedicine at the student,

i nternship, and residency training | evels.

(h) The availability of resources, including health
manpower, nanagenent personnel, and funds for capital and
operati ng expenditures, for project acconplishnment and
operation; the effects the project will have on clinical needs
of health professional training prograns in the service

13
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1| district; the extent to which the services will be accessible
2| to schools for health professions in the service district for
3| training purposes if such services are available in a limted
4 | nunber of facilities; the availability of alternative uses of
5| such resources for the provision of other health services; and
6| the extent to which the proposed services will be accessible
7|to all residents of the service district.
8 (i) The inmediate and long-termfinancial feasibility
9| of the proposal
10 (j) The special needs and circunstances of health
11 | mai nt enance organi zati ons.
12 (k) The needs and circunstances of those entities
13 | which provide a substantial portion of their services or
14 | resources, or both, to individuals not residing in the service
15| district in which the entities are |ocated or in adjacent
16 | service districts. Such entities may include nedical and
17 | other health professions, schools, nultidisciplinary clinics,
18 | and specialty services such as open-heart surgery, radiation
19 | therapy, and renal transplantation.
20 (1) The probable inpact of the proposed project on the
21| costs of providing health services proposed by the applicant,
22 | upon consideration of factors including, but not limted to,
23| the effects of conpetition on the supply of health services
24 | bei ng proposed and the inprovenents or innovations in the
25| financing and delivery of health services which foster
26 | conpetition and service to pronote quality assurance and
27 | cost-effectiveness.
28 (m The costs and net hods of the proposed
29 | construction, including the costs and net hods of energy
30| provision and the availability of alternative, |ess costly, or
31| nore effective nethods of construction.

14
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(n) The applicant's past and proposed provision of
health care services to Medicaid patients and the nedically
i ndi gent.

(o) The applicant's past and proposed provision of
services which pronote a continuumof care in a multilevel
health care system which may include, but is not limted to,
acute care, skilled nursing care, hone health care, and
assisted living facilities.

Section 4. Section 408.036, Florida Statutes, as
anmended by sections 93-214, 94-206, and 95-418, Laws of
Fl orida, is anended to read:

408.036 Projects subject to review. --

(1) APPLICABILITY.--Unless exenpt under subsection
(3), all health-care-related projects, as described in
par agr aphs(a) - (k) tay—n), are subject to review and nust file
an application for a certificate of need with the agency
departwent. The agency departwent is exclusively responsible
for determi ning whether a health-care-related project is
subj ect to review under ss. 408. 031-408. 045.

(a) The addition of beds by new construction or
alteration.

15

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 1023
252- 338- 97

(b) The new construction or establishnent of
additional health care facilities, including a replacenent

health care facility when the proposed project site is not

| ocated on the sane site as the existing health care facility.

© 00 N o O W DN P

14 | index—

15 (c) td)y The conversion fromone type of health care

16 | facility to another, including the conversion fromone |evel
17 | of care to another, in a skilled or internediate nursing

18| facility, if the conversion effects a change in the |evel of
19 | care of 10 beds or 10 percent of total bed capacity of the

20| skilled or internediate nursing facility within a 2-year

21| period. If the nursing facility is certified for both skilled
22 | and internmediate nursing care, the provisions of this

23 | paragraph do not apply.

24 (d)fe)y Any increase echange in |icensed bed capacity.

25 (e) ) The establishnent of a hospice, or the direct

26 | provi sion of such services by a health care facility or health
27 | mai nt enance organi zation for those other than the subscribers
28 | of the heal th nai ntenance organi zation

29 te—An—actui-stton—by—or—en—behat—of—aheatth——care

320 | £aeit healtt . . ot ’

31 hied o ] . I . ey
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it on—hadt I hase—ineludi L
I I . I ettt . I e

I I N r I hold-
(f) th)y The establishnent of a long-termcare hospital

or inpatient institutional health services by a health care
facility, or a substantial change in such services.;—er—the

© 00 N o O DN P
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13 (9g) ) The acquisition by any neans of an existing

14 | health care facility by any person, unless the person provides
15 | the agency departrwent with at | east 30 days' witten notice of
16 | t he proposed acquisition, which notice is to include the

17 | services to be offered and the bed capacity of the facility,
18 | and unl ess the agency departwent does not determine, within 30
19 | days after receipt of such notice, that the services to be

20 | provided and the bed capacity of the facility will be changed.
21 o .

22

23

24 | erganization—or—heatth—eare—faci-ty s not—exenpt—under

25 | forwer——Ss—38+—713(H—

26 (h)tk)» An increase in the cost of a project for which

27 | a certificate of need has been issued when the increase in

28 | cost exceeds the linmits set forth i n paragraph—{e)—paragtaph
29 [(h)y>—oer s. 408.032;or 20 16 percent of the originally

30 | approved cost of the project, whichever is |ess, except that a
31
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cost overrun review is not necessary when the cost overrun is
| ess than$20, 000$16,666.

(i)t A change in the nunber of psychiatric or
rehabilitation beds.

(j) M The establishnent of tertiary health services.

(k) )y A transfer of a certificate of need, in which
case an expedited review nust be conducted according to rule
and in accordance with s. 408. 042.

(2) PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess
exenpt pursuant to subsection (3), projects subject to an
expedited review shall include, but not be |limted to:

(a) Cost overruns as defined in paragraph (1)(h),

unl ess such cost overruns are caused by a change in service or
scope whi ch the agency departrent deterni nes are otherw se
revi ewabl e.

(b) Research, education, and training prograns.

iif{

(c) - Shared services contracts or projects.

d) e A transfer of a certificate of need.

th—FErergency—projeects—and—unf-oreseen—rajor—pubH—¢
heal-th—hazards—

tH—A56-percent—inerease—+nnursinghonre—beds—for—a
it . I I . . " F I
60—years—on—or—before—Juy—1,—1988,—whiech—has—at+icensed

18
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(e) g Conbination within one nursing honme facility of
the beds or services authorized by two or nore certificates of

© 00 N o O W DN PP

need i ssued in the sanme pl anni ng subdistrict.

10 (f)tk)y Division into two or nore nursing hone

11| facilities of beds or services authorized by one certificate
12 | of need issued in the sane planning subdistrict. Such

13 | division shall not be approved if it would adversely affect
14 | the original certificate's approved cost.

15

16 | The agency departrent shall develop rules to i nplenent the
17 | provisions for expedited review, including tine schedule,
18 | application content, and application processing.

19 (3) EXEMPTIONS. - - Upon request, supported by such

20 | docunentation as the agency departwent requires, the agency
21 | departrent shall grant an exenption fromthe provisions of
22 | subsection (1):

23 ta—For—any—expendi-ture—by—or—onbehat—of—aheatth

w
=
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(a) )y For any expenditure to replace or renovate any
part of a health care Heensednurstng facility, provided that
t he nunber of licensed beds will not increase and, in the case
of a replacenent facility, the project site is the sane as the
facility being replaced

g : ees v

redi-cal—staff—
(b) th)y For hospice services provided by a rura

hospital, as defined in s. 395.602, or for sw ng beds in such
rural hospital in a nunber that does not exceed one-hal f of
its licensed beds.

20
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(c) ) For the conversion of |icensed acute care
hospital beds to Medicare and Medicaid certified skilled
nursing beds in a rural hospital as defined in s. 395.602, so
| ong as the conversion of the beds does not involve the
construction of new facilities. The total nunber of skilled
nursi ng beds, including swing beds, may not exceed one-hal f of
the total nunber of licensed beds in the rural hospital as of
July 1, 1993. Certified skilled nursing beds desi gnated under
thi s paragraph, excluding swi ng beds, shall be included in the
communi ty nursing hone bed inventory. A rural hospital which
subsequently decertifies any acute care beds exenpted under
this paragraph shall notify the agency of the decertification
and the agency shall adjust the comrunity nursing honme bed
i nventory accordingly.

(d) 4> For the addition of nursing hone beds at a
skilled nursing facility that is part of a retirenent
community that provides a variety of residential settings and
supportive services and that has been incorporated and
operated in this state for at |east 65 years on or before July
1, 1994. Al nursing honme beds nust not be available to the
public but nust be for the exclusive use of the community
resi dents.

(e)tk)y For an increase in the bed capacity of a
nursing facility licensed for at | east 50 beds as of January
1, 1994, under part Il of chapter 400 which is not part of a
continuing care facility if, after the increase, the tota
|icensed bed capacity of that facility is not nore than 60
beds and if the facility has been continuously |icensed since
1950 and has received a superior rating on each of its two
nost recent |icensure surveys.

(f) For the termination of health care services.

21
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A request for exenption under this subsection may be nade at
any tinme and is not subject to the batching requirenents of
this section.

Section 5. Subsections (1) and (4) of section 408. 037,
Fl orida Statutes, are anended to read

408.037 Application content.--An application for a
certificate of need shall contain:

(1) A detailed description of the proposed project and
statenent of its purpose and need in relation to the
applicant's |ong-range plan and;-the |ocal health plan;—ant
the—state—heatthptan

(4) Acertified copy of a resolution by the board of
directors of the applicant, or other governing authority if
not a corporation, authorizing the filing of the application
aut hori zing the applicant to incur the expenditures necessary
to acconplish the proposed project; certifying that if issued
a certificate, the applicant shall acconplish the proposed
project within the tine allowed by |aw and at or bel ow t he
costs contained in the application; and certifying that the
applicant shall license and operate the facility. An applicant

shal |l substantially conply with the requirenents of this

subsecti on.

Section 6. Section 408.038, Florida Statutes, is
amended to read:

408. 038 Fees.--The agency departwent shall assess fees
on certificate-of-need applications. Such fees shall be for
t he purpose of fundi ng the—Statewde—Health—Couneitt he
functions of the |ocal health council s;and the activities of
t he agency, departwent and shall be all ocated as provided in
Ss. 408.033. The fee shall be determ ned as foll ows:
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1 (1) A mininmm base fee of $5, 000.

2 (2) In addition to the base fee of $5,000, 0.015 of

3 | each dollar of proposed expenditure, except that a fee may not
4 | exceed $22, 000.

5 Section 7. Section 408.039, Florida Statutes, 1996

6 | Suppl enent, is anmended to read:

7 408. 039 Review process.--The revi ew process for

8| certificates of need shall be as foll ows:

9 (1) REVIEW CYCLES. --The agency departwent by rul e

10 | shall provide for applications to be subnmtted on a tinetable
11| or cycle basis; provide for reviewon a tinely basis; and

12 | provide for all conpleted applications pertaining to sinilar
13 | types of services or-facilities;—er—eguiprent affecting the

14 | same service district to be considered in relation to each

15| other no less often than two tines a year

16 (2) LETTERS OF | NTENT. - -

17 (a) At least 30 days prior to filing an application, a
18 | letter of intent shall be filed by the applicant with the

19 | agency toeecat—heatth—councit—and—the—departrent, respecting the
20 | devel opnent of a proposal subject to review. No letter of
21| intent is required for expedited projects as defined by rule
22 | by the agency departient.
23 (b) The agency depart+rent shall provide a nechani sm by
24 | which applications may be filed to conpete with proposals
25| described in filed letters of intent.
26 (c) Letters of intent shall describe the proposal with
27 | specificity, including proposed capital expenditures, nunber
28 | of beds sought, if any, services, specific subdistrict
29 | location, identification of the applicant, including the nanes
30| of those with controlling interest in the applicant, and such
31| other information as the departnent may by rule prescribe. An
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appl i cant shall substantially conply with the requirenents
contained in this paragraph. thetetter—of—intent——shat

: i od Ftientv—the_board

content—spectted—bythe—departwent—by—+ute— Wthin 21 days
after the filing of letters of intent, the agencyr—the

departwent shall publish notice of the filing ef—tetters—of
tatent in the Florida Adnministrative Wekly and notice that,
if requested, a public hearing shall be held at the | oca

| evel within 21 days after the application is deenmed conplete.
Noti ces under this subsection shall contain due dates
applicable to the cycle for filing applications and for
requesting a hearing.

(3) APPLI CATI ON PROCESSI NG. - -

(a) An applicant shall file an application with the
agency depart+ent, and shall furnish a copy of the application
to the local health council and the agency departrent. Wthin
10 15 days after the applicable application filing deadline

24
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establ i shed by agency departwent rule, the staff of the agency
departwent shall deternmine if the application is conplete. |If
the application is inconplete, the staff shall request
specific information fromthe applicant necessary for the
application to be conplete; however, the staff nay nake only
one such request. If the requested information is not filed
with the department within 11 2% days of the receipt of the
staff's request, the application shall be deened inconplete
and deened wi t hdrawn from consi derati on.

(b) Upon the request of any applicant or substantially
af fected person within 14 days after notice that an
application has been filed, a public hearing may be held at
t he agency's departwent—s discretion if the agency departrent
determ nes that a proposed project involves issues of great
| ocal public interest. The public hearing shall allow
applicants and other interested parties reasonable tine to
present their positions and to present rebuttal information. A
recorded verbatimrecord of the hearing shall be maintained.
The public hearing shall be held at the local level within 21
days after the application is deened conpl ete.

(4) STAFF RECOMVENDATI ONS. - -

(a) The agency's depart+ent—s review of and fi nal
agency action on applications shall be in accordance with the
district plan, and statutory criteria, and the inplenenting
admnistrative rules. |n the application review process, the
agency depart+rent shall give a preference, as defined by rule
of the agency departwent, to an applicant which proposes to
devel op a nursing hone in a nursing honme geographically
under served area.

(b) Wthin 75 60 days after all the applications in a
review cycle are determ ned to be conplete, the agency
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1| departwent shall issue its State Agency Action Report and

2| Notice of Intent to grant a certificate of need for the

3| project inits entirety, to grant a certificate of need for

4] identifiable portions of the project, or to deny a certificate
5] of need. The State Agency Action Report shall set forth in

6| witing its findings of fact and determ nati ons upon which its
7| decision is based. |If a finding of fact or determ nation by

8 | the agency departrent is counter to the district plan of the

9] local health council, the agency departwent shall provide in
10| witing its reason for its findings, itemby item to the

11 | I ocal health council and—the—StatewdeHealtth—Couneit. |f the
12 | agency departrwent intends to grant a certificate of need, the
13| State Agency Action Report or the Notice of Intent shall also
14 | include any conditions which the agency departfent intends to
15| attach to the certificate of need. The agency departrent shal
16 | designate by rule a senior staff person, other than the person
17 | who issues the final order, to issue State Agency Action

18 | Reports and Notices of Intent.

19 (c) The agency depart+ent shall publish its proposed
20 | decision set forth in the Notice of Intent in the Florida
21| Adnministrative Wekly within 14 days after the Notice of
22 | Intent is issued.
23 (d) If no adnministrative hearing is requested pursuant
24 | to subsection (5), the State Agency Action Report and the
25| Notice of Intent shall becone the final order of the agency
26 | departrrent. The agency depart+rent shall provide a copy of the
27 | final order to the appropriate |ocal health council.
28 (5) ADM NI STRATI VE HEARI NGS. - -
29 (a) Wthin 21 days after publication of notice of the
30| State Agency Action Report and Notice of Intent, any person
31| authori zed under paragraph (b) to participate in a hearing may
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1| file a request for an adm nistrative hearing; failure to file
2| arequest for hearing within 21 days of publication of notice
3| shall constitute a waiver of any right to a hearing and a

4 | waiver of the right to contest the final decision of the

5 | agency departrent. A copy of the request for hearing shall be
6 | served on the applicant.

7 (b) Hearings shall be held in Tallahassee unl ess the

8| adm nistrative | aw judge determ nes that changing the |ocation
9| wll facilitate the proceedings. In administrative

10 | proceedi ngs chal l engi ng the issuance or denial of a

11 | certificate of need, only applicants considered by the agency
12 | departwrent in the same batching cycle are entitled to a

13 | conparative hearing on their applications. Existing health

14 | care facilities may initiate or intervene in such

15| adni ni strative hearing upon a showi ng that an established

16 | programwi ||l be substantially affected by the issuance of a

17 | certificate of need to a conpeting proposed facility or

18 | programwithin the sane service area as defined by rule

23 | en—thebasits—of—s—4068-036(1)(¢c). The agency departrent shal
24 | assign proceedings requiring hearings to the Division of

25| Admini strative Hearings of the Departnent of Managenent

26 | Services within 10 days after the tine has run to request a

27 | hearing. Execept—upon—unanirous—consent—oef—theparties—or—upon
28 | the—granting—by—the—adrnistrati-vetawjudge—of—arnotion—of

29 | eontinuanceHearings shall commence within 60 days after the
30| administrative |aw judge has been assigned. A

31 | non-state-agency parties shall bear their own expense of
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preparing a transcript. In any application for a certificate
of need which is referred to the Division of Adm nistrative
Hearings for hearing, the adnministrative |aw judge shal
conplete and subnit to the parties a reconmended order as
provided in ss. 120.569 and 120.57. The recomended order
shal |l be issued within 30 days after the receipt of the
proposed recommended orders or the deadline for subm ssion of
such proposed reconmended orders, whichever is earlier. The
di vi sion shall adopt procedures for adm nistrative hearings
whi ch shall maxim ze the use of stipulated facts and shal
provide for the adm ssion of prepared testinony.

(c) The agency depart+rent shall issue its final order
within 45 days after recei pt of the reconmrended order.

(d) If the agency departrrent fails to take action
within the tinme specified in paragraph (4)(a) or paragraph
(5)(c), er—as—otherwrse—agreetd—to—bythe—appH-ecant—and—the
departwent—t he applicant nay take appropriate legal action to
conpel the agency departwent to act. Wien making a
determ nation on an application for a certificate of need, the
agency depart+ent is specifically exenpt fromthe tine
limtations provided in s. 120.60(1).

(6) JUDICIAL REVI EW - -

(a) A party to an administrative hearing for an
application for a certificate of need has the right, within
not nore than 30 days after the date of the final order, to
seek judicial reviewin the District Court of Appeal pursuant
to s. 120.68. The agency departrent shall be a party in any
such proceedi ng.

(b) In such judicial review, the court shall affirm
the final order of the agency departwent, unless the decision
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is arbitrary, capricious, or not in conpliance with ss.
408. 031- 408. 045.

(c) The court, inits discretion, nay award reasonabl e
attorney's fees and costs to the prevailing party if the court
finds that there was a conplete absence of a justiciable issue
of law or fact raised by the | osing party.

Section 8. Subsection (2) of section 408.040, Florida
Statutes, is anended to read:

408.040 Conditions and nonitoring.--

(2)(a) Unless the applicant has comrenced
construction, if the project provides for construction, unless
the applicant has incurred an enforceabl e capital expenditure
commtnment for a project, if the project does not provide for
construction, or unless subject to paragraph (b), a
certificate of need shall terminate 18 nonths +—year after the
date of issuance, except in the case of a multifacility
project, as defined in s. 408. 032(15) 468-0632(17#-, where the
certificate of need shall termnate 2 years after the date of

i ssuance. The—departrent—rray—extentd—theperiod—of—vadi-ty—of

i i-ofi— The agency departwent shal

nmonitor the progress of the holder of the certificate of need

in nmeeting the tinetable for project devel opnent specified in
the application with the assistance of the |local health
council as specified in s. 408.033(1)(b)5., and may revoke the
certificate of need, if the holder of the certificate is not
neeting such tinetable and is not making a good faith effort,
as defined by rule, to neet it.

(b) A certificate of need issued to an applicant
hol ding a provisional certificate of authority under chapter
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CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1997 HB 1023
252- 338- 97

651 shall terminate 18 nonths +—year after the applicant
receives a valid certificate of authority fromthe Depart nment

of Insurance. Fhe—eertifeate—of—rneed—vatdi-ty—periotdraybe

(c) The certificate-of-need validity period for a
project shall be extended by the agency departfrent, to the
extent that the applicant denpnstrates to the satisfaction of
t he agency departwent that good faith comrencenent of the
project is being delayed by litigation or by governnental
action or inaction with respect to regulations or permtting
precl udi ng commencenent of the project.

(d) If an application is filed to consolidate two or
nore certificates as authorized by s. 408.036(2)(e){f)or to
divide a certificate of need into two or nore facilities as
authorized by s. 408.036(2)(f){k), the validity period of the
certificate or certificates of need to be consolidated or
di vided shall be extended for the period begi nning upon
subm ssion of the application and endi ng when final agency
action and any appeal from such action has been concl uded.
However, no such suspension shall be effected if the
application is withdrawn by the applicant.

Section 9. Section 408.042, Florida Statutes, is
amended to read:

408.042 Linitation on transfer.--The hol der of a
certificate of need shall not charge a price for the transfer
of the certificate of need to another person that exceeds the
total anount of the actual costs incurred by the holder in
obtaining the certificate of need. Such actual costs nust be
docunented by an affidavit executed by the transferor under

30

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 1023
252- 338- 97

oath. A holder who violates this subsection is guilty of a
m sdermeanor of the first degree, punishable as provided in s.
775.082, or by a fine not exceeding $10, 000, or both. Nething

HA—thi-s—secti+on—shatt—be—construed—toprevent—or—atter—the

certiH-ecate—of-needobtarnedbeforeJune—17/—1987—when—such
factHty—is—transferred—wth—the—certifiecate—of-need-
Section 10. Subsections (1) and (3) of section
408. 043, Florida Statutes, are anended to read:
408. 043 Special provisions.--
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Section 11. Subsection (1) of section 408. 0455,
Fl orida Statutes, is anended to read:

408. 0455 Effect of ss. 408.031-408.045; rules; health
councils and pl ans; pendi ng proceedi ngs. - -

(1) Nothing contained in ss. 408.031-408.045 is
intended to repeal or nodify any of the existing rules of the
Departnent of Health and Rehabilitative Services, which shal
remain in effect and shall be enforceable by the Agency for
Health Care Administration; the existing conposition of the
| ocal health council s and—t+he—StatewrdeHealt+h—Counretrl—or—the
state—heatth—ptan; or any of the local district health plans,
unl ess, and only to the extent that, there is a direct
conflict with the provisions of ss. 408. 031-408. 045.

Section 12. Subsection (3) of section 189.415, Florida
Statutes, is anended to read:

189. 415 Special district public facilities report.--

(3) A special district proposing to build, inprove, or
expand a public facility which requires a certificate of need
pursuant to chapter 408 shall elect to notify the appropriate
| ocal general - purpose government of its plans either inits
5-year plan or at the tine the letter of intent is filed with
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the Agency for Health Care Admi ni strati on Bepartwent—of—Heatth
afnt—Rehabi-H-tati-ve—Serviees pursuant to s. 408. 039.

Section 13. Paragraph (i) of subsection (4) of section
240.5121, Florida Statutes, is anended to read:

240.5121 Cancer control and research. --

(4) FLORI DA CANCER CONTROL AND RESEARCH ADVI SCRY
COUNCI L; CREATI ON, COWPCSI TI ON. - -

(i) The council shall approve each year a program for

cancer control and research to be known as the "Florida Cancer
Pl an" whi ch shall be eeonsistent—w-th—the—StateHealtth—Plan
developet—by—the—Statewde—Health—Couneit—and i ntegrated and
coordinated with existing prograns in this state.

Section 14. Subsection (1) of section 395.604, Florida
Statutes, is anended to read:

395.604 O her rural hospital programns.--

(1) The agency may license rural prinmary care
hospitals subject to federal approval for participation in the
Medi care and Medicaid prograns. Rural prinmary care hospitals
shall be treated in the sane nmanner as energency care
hospitals and rural hospitals with respect to ss.
395.605(2)-(8)(a), 408.033(2)(b)3.3){b)3—, and 408. 038.

Section 15. Subsection (1) of section 408.702, Florida
Statutes, is anended to read:

408. 702 Conmunity health purchasing alliance;
est abl i shnent . - -

(1) There is hereby created a conmrunity health
purchasing alliance in each of the 11 health service planning
districts established under s. 408.032(4){5). Each alliance
nmust be operated as a state-chartered, nonprofit private
organi zati on organi zed pursuant to chapter 617
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1 Section 16. Paragraph (c) of subsection (1) of section
2| 641.60, Florida Statutes, 1996 Supplenent, is anended to read:
3 641.60 Statewi de Managed Care Onbudsman Conmittee. --
4 (1) As used in ss. 641.60-641. 75:

5 (c) "District" neans one of the health service

6| planning districts as defined in s. 408.032(4){5).

7 Section 17. Subsection (9) of section 186.003, Florida
8| Statutes, and subsection (9) of section 186.503, Florida

9] Statutes, as anended by chapter 95-280, Laws of Florida, and
10 | subsection (10) of section 395.0191, Florida Statutes, are
11 | hereby repeal ed.

12 Section 18. That portion of section 143 of chapter
13 ] 95-418, Laws of Florida, appearing as section 408. 0366,

14 | Florida Statutes, is hereby repeal ed.

15 Section 19. This act shall take effect July 1, 1997.
16

17

18

19
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24
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28
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30
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2 HOUSE SUVMMARY

3
Elimnates the Statew de Heal th Council and

4 responsibilities thereof. Elimnpates certificate of need
requirements for capital expenditures, acquisitions of

5 maj or nedi cal equi pnent, donations, |and acquisitions for
health care facilities or provider offices, and energency

6 prO{ects and unforseen health hazards. Requires
certificates for replacenent facilities to be |located at

7 a new site and for an increase, rather than a change, in
a facility's licensed bed capacity, and increases the

8 al | onabl e” proj ect cost increase ere a certificate has
al ready been 1ssued. Exenpts certain renovations and the

9 termnation of a health care service fromecertificate
requi rements. Requires substantial conpliance with,

10 application and l'etter of intent requirenments. Revises
timefranes for determ nations, of conpl eteness_and for

11 conpl eting an inconplete application. Allows 75 rather
than 60 days for grant or denial of applications by the

12 AgencY for ' Health Care Adm nistration, |Increases from1l
year to 18 nonths the period of validity of certificates,

13 and elimnates 6-nonth extensions. Renpbves speci al
provisions relating to certificates for osteopathic acute

14 care hospitals andto validity of certificates issued for
certain nursing hones. Repeals an exenption for

15 establi shnent of a Medicare-certified hone health agency
by a continuing care facility or a retirenent conmmunity

16 of residential facility neeting specified criteria.
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