CS for SB 1054 Second Engrossed (ntc)

1 Abill to be entitled

2 An act relating to rul enaking authority of the

3 Depart nent of Business and Professiona

4 Regul ati on (RAB); anending s. 718.104, F.S.

5 requiring notification; anending s. 718.112,

6 F.S.; providing requirenents relating to

7 associ ati on neetings; anending s. 718.117,

8 F.S.; requiring notification; anending s.

9 718.301, F.S.; providing rulenmaking authority
10 for requirenents relating to the transition of
11 a condom nium anending s. 718.403, F.S.

12 requiring filing of recording infornmation
13 anending s. 718.502, F.S.; providing certain
14 requirements prior to the closure on any
15 contract for sale or |ease of over 5 years;
16 providing rul emaki ng authority for requirenents
17 relating to filing and revi ew prograns and
18 ti metabl es; anending s. 718.503, F.S.
19 providing requirenents relating to the closure
20 of a transaction for the purchase of a
21 condom niumunit; creating s. 718.621, F.S.
22 providing rul emaki ng authority for requirenents
23 relating to condoni ni um conversion; providing
24 an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Subsection (2) of section 718.104, Florida
29| Statutes, is anended to read:
30
31
1
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718.104 Creation of condom niuns; contents of
decl aration.--Every condom niumcreated in this state shall be
created pursuant to this chapter.

(2) A condonminiumis created by recording a
declaration in the public records of the county where the | and
is |located, executed and acknow edged with the requirenents
for a deed. All persons who have record title to the interest
in the land being subnitted to condomi ni um ownership, or their
lawful |y authorized agents, nmust join in the execution of the
decl arati on. Upon the recording of the declaration, or an
anendnent addi ng a phase to the condoni ni um under s.
718.403(6), all units described in the declaration or phase
anmendnent as being located in or on the land then being
submtted to condoni ni um ownership shall cone into existence,
regardl ess of the state of conpletion of planned inprovenents
in which the units may be | ocated. Upon recording the

decl arati on of condoni nium pursuant to this section, the

devel oper shall file the recording information with the

di vision within 30 busi ness days on a form prescribed by the

di vi si on.

Section 2. Paragraphs (b) and (c) of subsection (2) of
section 718.112, Florida Statutes, are anended to read:

718.112 Byl aws. --

(2) REQUI RED PROVI SI ONS. - - The byl aws shall provide for
the following and, if they do not do so, shall be deened to
i nclude the follow ng:

(b) Quorum voting requirenents; proxies.--

1. Unless a lower nunber is provided in the byl aws,
the percentage of voting interests required to constitute a
guorum at a neeting of the nenbers shall be a majority of the
voting interests. Unless otherwi se provided in this chapter

2
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or in the declaration, articles of incorporation, or byl aws,
and except as provided in subparagraph (d)3., decisions shal
be made by owners of a mpjority of the voting interests
represented at a neeting at which a quorumis present.

2. Except as specifically otherw se provided herein,
after January 1, 1992, unit owners may not vote by genera
proxy, but may vote by limted proxies substantially
conforming to a linted proxy form adopted by the division
Limted proxies and general proxies may be used to establish a
guorum Limted proxies shall be used for votes taken to
wai ve or reduce reserves in accordance wi th subparagraph
(f)2.; for votes taken to waive financial statenent
requirements as provided by s. 718.111(14); for votes taken to
anmend the declaration pursuant to s. 718.110; for votes taken
to amend the articles of incorporation or bylaws pursuant to
this section; and for any other matter for which this chapter
requires or pernits a vote of the unit owners. Except as
provided in paragraph (d), after January 1, 1992, no proxy,
limted or general, shall be used in the election of board
nmenbers. CGeneral proxies may be used for other matters for
which limted proxies are not required, and may al so be used
in voting for nonsubstantive changes to itens for which a
limted proxy is required and given. Notw thstanding the
provi sions of this subparagraph, unit owners nmay vote in
person at unit owner neetings. Nothing contained herein shal
limt the use of general proxies or require the use of linmted
proxies for any agenda itemor election at any neeting of a
ti meshare condom ni um associ ati on.

3. Any proxy given shall be effective only for the
specific neeting for which originally given and any |awfully
adj ourned neetings thereof. 1In no event shall any proxy be

3
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valid for a period |onger than 90 days after the date of the
first neeting for which it was given. Every proxy is
revocable at any tine at the pleasure of the unit owner
executing it.

4. A nmenber of the board of adninistration or a

committee may subnmit in witing his or her agreenent or

di sagreenent with any action taken at a neeting that the

nenber did not attend. This agreenent or di sagreenent nay not

be used as a vote for or against the action taken and nay not

be used for the purposes of creating a quorum

5. Wien any of the board or conmittee nenbers neet by

t el ephone conference, those board or committee nenbers

attendi ng by tel ephone conference may be counted toward

obtai ning a quorum and may vote by tel ephone. A tel ephone

speaker nust be used so that the conversation of those board

or conmmittee nenbers attending by tel ephone may be heard by

the board or conmmittee nenbers attending in person as well as

by any unit owners present at a neeting.

(c) Board of adm nistration neetings.--Metings of the
board of administration at which a quorum of the nmenbers is
present shall be open to all unit owners. Any unit owner nay
tape record or videotape neetings of the board of
adm nistration. The right to attend such neetings includes
the right to speak at such neetings with reference to al
desi gnhated agenda itens. The division shall adopt reasonable
rul es governing the tape recording and vi deotaping of the
neeting. The association may adopt witten reasonable rules
governi ng the frequency, duration, and nmanner of unit owner
statenents. Adequate notice of all neetings, which notice
shal | specifically incorporate an identification of agenda
items, shall be posted conspicuously on the condom ni um

4
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property at |east 48 continuous hours precedi ng the neeting
except in an energency. Any itemnot included on the notice
may be taken up on an energency basis by at least a ngjority
pl us one of the nenbers of the board. Such energency action
shall be noticed and ratified at the next regular neeting of
the board. However, witten notice of any neeting at which
nonener gency speci al assessnents, or at which anmendnment to
rules regarding unit use, will be considered shall be nailed
or delivered to the unit owners and posted conspi cuously on

t he condoni ni um property not |less than 14 days prior to the
neeting. Evidence of conpliance with this 14-day notice shal
be made by an affidavit executed by the person providing the
notice and filed anpbng the official records of the
association. Upon notice to the unit owners, the board shal
by duly adopted rule designate a specific |ocation on the
condom ni um property or association property upon which al
notices of board neetings shall be posted. If there is no
condom ni um property or association property upon which
notices can be posted, notices of board neetings shall be
mai | ed or delivered at | east 14 days before the neeting to the
owner of each unit. Notice of any neeting in which regul ar
assessnents against unit owners are to be considered for any
reason shall specifically contain a statenent that assessnents
will be considered and the nature of any such assessnents.
Meetings of a comrittee to take final action on behalf of the
board or nmake reconmmendations to the board regarding the
associ ati on budget are subject to the provisions of this

par agraph. Meetings of a conmmittee that does not take fina
action on behalf of the board or nake recommendations to the
board regardi ng the associ ati on budget are subject to the
provisions of this section, unless those neetings are exenpted

5
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1| fromthis section by the bylaws of the association.
2 | Notwi thstandi ng any other |aw, the requirenent that board
3| neetings and conmittee neetings be open to the unit owners is
4 | inapplicable to neetings between the board or a conmittee and
5] the association's attorney, with respect to proposed or
6| pending litigation, when the neeting is held for the purpose
7 | of seeking or rendering | egal advice.
8 Section 3. Subsection (1) of section 718.117, Florida
9| Statutes, is anended to read:
10 718.117 Termination. --
11 (1) Unless otherwi se provided in the declaration, the
12 | condomi ni um property may be renoved fromthe provisions of
13| this chapter only by consent of all of the unit owners,
14 | evidenced by a recorded instrunent to that effect, and upon
15| the witten consent by all of the holders of recorded |iens
16 | affecting any of the condom nium parcels. Wen the board of
17 | directors intends to termnate or nerge the condom nium or
18 | di ssolve or nerge the association, the boards shall so notify
19 | the division before taking any action to terninate or nerge
20 | the condom ni um or the associ ati on. Upon recordation of the
21 | instrunment evidencing consent of all of the unit owners to
22| term nate the condom nium the association within 30 business
23 | days shall notify the division wthin36—working—days of the
24 | termi nation and the date the docunent was recorded, the county
25 | where the docunent was recorded, and the book and page nunber
26 | of the public records where the document was recorded, and
27 | shall provide the division a copy of the recorded termnation
28 | notice certified by the clerk
29 Section 4. Subsection (6) is added to section 718. 301
30| Florida Statutes, to read
31 718. 301 Transfer of association control.--
6
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(6) The division has authority to adopt rul es pursuant

to the Administrative Procedure Act to ensure the efficient

and effective transition from devel oper control of a

condom niumto the establishnent of a unit owner-controll ed

associ ati on.
Section 5. Subsection (8) is added to section 718. 403,
Fl orida Statutes, to read

718. 403 Phase condoni ni uns. - -
(8) Upon recording the declaration of condoni ni um or

anmendnent s addi ng phases pursuant to this section, the

devel oper shall file the recording information with the

di vision within 30 worki ng days on a form prescri bed by the

di vi si on.

Section 6. Subsection (1) of section 718.502, Florida
Statutes, is anended to read:

718.502 Filing prior to sale or |ease.--

(1) (a) A devel oper of a residential condom nium or
m xed- use condonminiumshall file with the division one copy of
each of the docunents and itens required to be furnished to a
buyer or lessee by ss. 718.503 and 718.504, if applicable.
Until the devel oper has so filed, a contract for sale of a
unit or lease of a unit for nore than 5 years shall be
voi dabl e by the purchaser or | essee prior to the closing of
his or her purchase or |ease of a unit.

(b) A devel oper may not close on any contract for sale

or contract for a | ease period of nore than 5 years until the

devel oper prepares and files with the division docunents

conplying with the requirenents of this chapter and the rul es

adopted by the division and until the division notifies the

devel oper that the filing is proper and the devel oper prepares

7
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and delivers all docunents required by section 718.503(1)(b)

to the prospective buyer.

(c) The division by rule may develop filing, review,

and exam nation requirenents and relevant tinetables to ensure

conpliance with the notice and di sclosure provisions of this

secti on.

Section 7. Subsection (1) of section 718.503, Florida
Statutes, is anended to read:

718.503 Devel oper disclosure prior to sale;
nondevel oper unit owner disclosure prior to sale;
voidability.--

(1) DEVELOPER DI SCLOSURE. - -

(a) Contents of contracts.--Any contract for the sale
of a residential unit or a | ease thereof for an unexpired term
of nore than 5 years shall:

1. Contain the following | egend in conspicuous type:
THI S AGREEMENT | S VO DABLE BY BUYER BY DELI VERI NG WRI TTEN
NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL W THI N 15 DAYS AFTER
THE DATE OF EXECUTI ON OF THI S AGREEMENT BY THE BUYER, AND
RECEI PT BY BUYER OF ALL OF THE | TEMS REQUI RED TO BE DELI VERED
TO HM OR HER BY THE DEVELOPER UNDER SECTI ON 718. 503, FLORI DA
STATUTES. THI S AGREEMENT | S ALSO VO DABLE BY BUYER BY
DELI VERI NG WRI TTEN NOTI CE OF THE BUYER S | NTENTI ON TO CANCEL
W THI N 15 DAYS AFTER THE DATE OF RECEI PT FROM THE DEVELOPER OF
ANY AMENDMENT WHI CH MATERI ALLY ALTERS OR MODI FI ES THE OFFERI NG
IN A MANNER THAT | S ADVERSE TO THE BUYER.  ANY PURPORTED
WAl VER OF THESE VO DABI LI TY RI GHTS SHALL BE OF NO EFFECT.
BUYER MAY EXTEND THE TI ME FOR CLOSI NG FOR A PERI OD OF NOT MORE
THAN 15 DAYS AFTER THE BUYER HAS RECEI VED ALL OF THE | TEMS
REQUI RED. BUYER S RIGHT TO VO D TH S AGREEMENT SHALL
TERM NATE AT CLOSI NG

8
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2. Contain the follow ng caveat in conspicuous type on
the first page of the contract: ORAL REPRESENTATI ONS CANNOT
BE RELI ED UPON AS CORRECTLY STATI NG THE REPRESENTATI ONS OF THE
DEVELOPER. FOR CORRECT REPRESENTATI ONS, REFERENCE SHOULD BE
MADE TO THI S CONTRACT AND THE DOCUMENTS REQUI RED BY SECTI ON
718. 503, FLORI DA STATUTES, TO BE FURNI SHED BY A DEVELOPER TO A
BUYER OR LESSEE.

3. If the unit has been occupi ed by soneone other than
the buyer, contain a statenent that the unit has been
occupi ed.

4. If the contract is for the sale or transfer of a
unit subject to a |lease, include as an exhibit a copy of the
executed | ease and shall contain within the text in
conspi cuous type: THE UNIT IS SUBJECT TO A LEASE (OR
SUBLEASE) .

5. If the contract is for the |lease of a unit for a
termof 5 years or nore, include as an exhibit a copy of the
proposed | ease

6. If the contract is for the sale or lease of a unit
that is subject to a lien for rent payable under a | ease of a
recreational facility or other conmmonly used facility, contain
within the text the follow ng statenent in conspicuous type
THI'S CONTRACT IS FOR THE TRANSFER OF A UNIT THAT IS SUBJECT TO
A LI EN FOR RENT PAYABLE UNDER A LEASE OF COWONLY USED
FACI LI TIES. FAI LURE TO PAY RENT MAY RESULT I N FORECLOSURE OF
THE LI EN.

7. State the nane and address of the escrow agent
required by s. 718.202 and state that the purchaser nay obtain
a receipt for his or her deposit fromthe escrow agent upon
request.

9
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8. If the contract is for the sale or transfer of a
unit in a condomi niumin which tineshare estates have been or
may be created, contain within the text in conspicuous type:
UNITS IN THES CONDOM NI UM ARE SUBJECT TO TI MESHARE ESTATES.
The contract for the sale of a fee interest in a tinmeshare
estate shall also contain, in conspicuous type, the foll ow ng:
FOR THE PURPOSE OF AD VALOREM TAXES OR SPECI AL ASSESSMENTS
LEVI ED BY TAXI NG AUTHORI TI ES AGAI NST A FEE | NTEREST IN A
TI MESHARE ESTATE, THE MANAG NG ENTI TY | S GENERALLY CONSI DERED
THE TAXPAYER UNDER FLORI DA LAW YQU HAVE THE RI GHT TO
CHALLENGE AN ASSESSMENT BY A TAXI NG AUTHORI TY RELATI NG TO YOUR
TI MESHARE ESTATE PURSUANT TO THE PROVI SI ONS OF CHAPTER 194,
FLORI DA STATUTES.

(b) Copies of docunents to be furnished to prospective
buyer or lessee.--Until such tine as the devel oper has
furni shed the docunents |listed belowto a person who has
entered into a contract to purchase a residential unit or
| ease it for nore than 5 years, the contract nmay be voi ded by
that person, entitling the person to a refund of any deposit
together with interest thereon as provided in s. 718.202. The
contract may be terminated by witten notice fromthe proposed
buyer or |essee delivered to the devel oper within 15 days
after the buyer or |essee receives all of the docunents
required by this section. The devel oper may not close for 15

days foll owing the execution of the agreenent and delivery of

t he docunents to the buyer as evidenced by a signed receipt

for docunents unless the buyer is inforned in the 15-day

voidability period and agrees to close prior to the expiration

of the 15 days. The devel oper shall retain in his or her

records a separate agreenent signed by the buyer as proof of

the buyer's agreenent to close prior to the expiration of said

10
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voidability period. Said proof shall be retained for a period

of 5 years after the date of the closing of the transacti on.

The docunents to be delivered to the prospective buyer are the
prospectus or disclosure statement with all exhibits, if the
devel opnent is subject to the provisions of s. 718.504, or, if
not, then copies of the follow ng which are applicabl e:

1. The question and answer sheet described in s.
718.504, and declaration of condom nium or the proposed
declaration if the declaration has not been recorded, which
shall include the certificate of a surveyor approxinately
representing the |l ocations required by s. 718.104.

2. The docunents creating the association

3. The byl aws.

4. The ground | ease or other underlying | ease of the
condoni ni um

5. The managenent contract, mmintenance contract, and
other contracts for nanagenent of the association and
operation of the condonminiumand facilities used by the unit
owners having a service termin excess of 1 year, and any
managenent contracts that are renewabl e.

6. The estimated operating budget for the condom ni um
and a schedul e of expenses for each type of unit, including
fees assessed pursuant to s. 718.113(1) for the maintenance of
limted conmon el enents where such costs are shared only by
those entitled to use the linited conmon el enents.

7. The lease of recreational and other facilities that
will be used only by unit owners of the subject condom nium

8. The lease of recreational and other conmon
facilities that will be used by unit owners in conmmon with
unit owners of other condom ni uns.

11
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1 9. The formof unit lease if the offer is of a

2 | I easehol d.

3 10. Any declaration of servitude of properties serving
4 | the condomi ni um but not owned by unit owners or |eased to them
5| or the association

6 11. If the developnent is to be built in phases or if
7| the association is to nmanage nore than one condom nium a

8 | description of the plan of phase devel opnent or the

9 | arrangenents for the association to nmanage two or nore

10 | condomi ni uns.

11 12. |If the condomniumis a conversion of existing

12 | i mprovenents, the statenents and di scl osure required by s.

13| 718. 616.

14 13. The formof agreenent for sale or |ease of units.
15 14. A copy of the floor plan of the unit and the plot
16 | plan showing the | ocation of the residential buildings and the
17 | recreation and ot her comon areas.

18 15. A copy of all covenants and restrictions which

19| will affect the use of the property and which are not
20| contained in the foregoing.
21 16. If the developer is required by state or |oca
22 | authorities to obtain acceptance or approval of any dock or
23| marina facilities intended to serve the condom nium a copy of
24 | any such acceptance or approval acquired by the tine of filing
25| with the division under s. 718.502(1), or a statenent that
26 | such acceptance or approval has not been acquired or received.
27 17. Evidence denopnstrating that the devel oper has an
28 | ownershi p, |easehold, or contractual interest in the |and upon
29 | which the condominiumis to be devel oped.
30 Section 8. Section 718.621, Florida Statutes, is
31| created to read

12
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718.621 Rul emaking authority.--The division is

aut hori zed to adopt rules pursuant to the Administrative

Procedure Act to adninister and ensure conpliance with

devel opers' obligations with respect to condom ni um

conversions concerning the filing and noticing of intended

conversion, rental agreenent extensions, rights of first

refusal, and discl osure and post-purchase protections.

Section 9. This act shall take effect upon becoming a

© 00 N o O W DN P

| aw.

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

13
CODING:Words st+ieken are deletions; words underlined are additions.




