ENRCLLED
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1

2 An act relating to securities transactions;

3 anending s. 517.021, F.S.; revising

4 definitions; anending s. 517.051, F.S.

5 del eting an exenption from securities

6 regi stration requirenents for investnent

7 conpani es; anending s. 517.07, F.S.

8 prohibiting the sale of certain securities;

9 requiring the Departnent of Banking and Fi nance
10 to issue a pernit upon granting a registration
11 anending s. 517.081, F.S.; providing additiona
12 authority to the Departnent of Banking and
13 Finance relating to registration requirenents;
14 providing for filing certain alternative
15 i nformation; providing requirenments; anendi ng
16 ss. 517.082 and 517.101, F.S.; deleting
17 obsol ete cross references; anending s. 517.12,
18 F.S.; exenpting comuodity tradi ng advisers from
19 certain registration requirenents under certain
20 ci rcunstances; providing for a reduced
21 assessnent fee under certain circunstances;

22 anmending s. 517.1203, F.S.; providing for

23 termnation of allocation of certain assessnent
24 fee revenues to the Securities Guaranty Fund

25 under certain circunstances; anending s.

26 517.131, F.S.; specifying an allocation of

27 certain assessment fee revenues to the

28 Securities Quaranty Fund under certain

29 ci rcunstances; providing effective dates.

30

31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Effective upon this act becomng a | aw,
subsection (2) of section 517.021, Florida Statutes, is
anended, present subsections (8) and (9) of that section, are
redesi gnated as subsections (9) and (10), respectively,
present subsection (10) is renunbered as subsection (11) and
anended, present subsections (11) through (18) are
redesi gnated as subsections (12) through (19), respectively,
and a new subsection (8) is added to that section to read:

517.021 Definitions.--Wen used in this chapter
unl ess the context otherw se indicates, the followi ng terns
have the foll owi ng respective neani ngs:

(2) "Associated person" neans any of the foll ow ng:

(a) Any partner, officer, director, or branch nmanager
of a deal er or investnent adviser or any person occupying a
simlar status or performng simlar functions;

(b) Any natural person directly or indirectly
controlling or controlled by such deal er or investnent
advi ser, other than an enpl oyee whose function is only
clerical or mnisterial; or

(c) Any natural person, other than a deal er, enployed,
appoi nted, or authorized by a deal er, investnent adviser, or
i ssuer to sell securities in any nanner or act as an
i nvest ment adviser as defined in this section.

The partners of a partnership and the executive officers of a
corporation or other association registered as a deal er, and
any person whose transactions in this state are linmted to

t hose transactions described in s. 15(h)(2) of the Securities

Exchange Act of 1934, are not "associ ated persons” within the

nmeani ng of this definition.

2
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1 (8) "Federal covered security" nmeans any security that
2]is a covered security under s. 18(b) of the Securities Act of
3] 1933 or rules and regul ati ons adopt ed t hereunder

4 (11) 36)(a) "lInvestnent adviser" includes any person

5| who for conpensation engages for all or part of his ting,

6| directly or indirectly, or through publications or witings,

7] in the business of advising others as to the val ue of

8| securities or as to the advisability of investnents in,

9 | purchasing of, or selling of securities, except a deal er whose
10 | perfornmance of these services is solely incidental to the

11 | conduct of his business as a deal er and who receives no

12 | speci al conpensation for such services.

13 (b) The term"investnent adviser" does not include the
14 | fol | ow ng:

15 1. Any licensed practicing attorney or certified

16 | public accountant whose perfornmance who—renders—or—perforns

17 | any of such services is solely incidental to the irA—conneetion
18 | wrth—the—+egutar practice of his profession

19 2. Any bank authorized to do business in this state;
20 3.  Any bank hol ding conpany as defined in the Bank
21 | Hol di ng Conpany Act of 1956, as anended, authorized to do
22 | business in this state;
23 4. Any trust conpany having trust powers which it is
24 | authorized to exercise in the state, which trust conpany
25| renders or perforns services in a fiduciary capacity
26 | incidental to the exercise of its trust powers;
27 5.  Any person who renders investnent advice
28 | exclusively to insurance or investnent conpanies; or
29 6. Any person who does not hold hinself out to the
30 | general public as an investnent adviser and has no nore than
31| 15 clients within 12 consecutive nmonths in this state.

3
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Section 2. Effective July 9, 1997, subsection (11) of
section 517.021, Florida Statutes, is anended to read:

517.021 Definitions.--Wen used in this chapter
unl ess the context otherw se indicates, the followi ng terns
have the foll owi ng respective neani ngs:

(11)(a) "Investnent adviser" includes any person who
for conpensation engages for all or part of his tine, directly
or indirectly, or through publications or witings, in the
busi ness of advising others as to the value of securities or
as to the advisability of investnents in, purchasing of, or
selling of securities, except a deal er whose perfornmance of
these services is solely incidental to the conduct of his
busi ness as a deal er and who receives no special conpensation
for such services.

(b) The term"investnent adviser" does not include the
fol | owi ng:

1. Any licensed practicing attorney or certified
publ i c accountant whose performance of such services is solely
incidental to the practice of his profession

2. Any bank authorized to do business in this state;

3. Any bank hol ding conpany as defined in the Bank
Hol di ng Conpany Act of 1956, as anended, authorized to do
business in this state;

4. Any trust conpany having trust powers which it is
authori zed to exercise in the state, which trust conpany
renders or perforns services in a fiduciary capacity
incidental to the exercise of its trust powers;

5.  Any person who renders investnent advice
exclusively to insurance or investnent conpanies; ot

6. Any person who does not hold hinself out to the
general public as an investnent adviser and has at | east 6 but

4
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1| no nore than 15 clients within 12 consecutive nonths in this

2| state; or—

3 7. Any person whose transactions in this state are

4 linted to those transactions described in s. 222(d) of the

5| I nvestment Advisers Act of 1940. Those clients listed in

6 | subparagraph 5. may not be included when determ ning the

7 | nunber of clients of an investnent adviser for purposes of s.
8| 222(d) of the Investnent Advisers Act of 1940.

9 Section 3. Effective upon this act becomng a | aw

10 | section 517.051, Florida Statutes, 1996 Supplenent, is anended
11| to read:

12 517.051 Exenpt securities. --Exeept—as—provided—in

13 | subseet+on—{t1)The exenpti ons provided herein fromthe

14 | registration requirenents of s. 517.07 are self-executing and
15 ) do not require any filing with the departnent prior to

16 | clai mMing such exenption. Any person who clains entitlenent to
17 | any of these exenptions bears the burden of proving such

18 | entitlenent in any proceedi ng brought under this chapter. The
19 | registration provisions of s. 517.07 do not apply to any of
20| the follow ng securities:
21 (1) A security issued or guaranteed by the United
22| States or any territory or insular possession of the United
23| States, by the District of Colunbia, or by any state of the
24 | United States or by any political subdivision or agency or
25| other instrunentality thereof; provided that no person shal
26 | directly or indirectly offer or sell securities, other than
27 | general obligation bonds, under this subsection if the issuer
28 | or guarantor is in default or has been in default any tine
29 | after Decenber 31, 1975, as to principal or interest:
30 (a) Wth respect to an obligation issued by the issuer
31| or successor of the issuer; or

5
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(b) Wth respect to an obligation guaranteed by the
guarantor or successor of the guarantor

except by an offering circular containing a full and fair
di scl osure as prescribed by rule of the departnent.

(2) A security issued or guaranteed by any foreign
governnment with which the United States is maintaining
diplomatic relations at the tine of the sale or offer of sale
of the security, or by any state, province, or politica
subdi vi si on t hereof having the power of taxation or
assessnent, which security is recognized at the tine it is
offered for sale in this state as a valid obligation by such
foreign governnent or by such state, province, or politica
subdi vi si on thereof issuing the security.

(3) A security issued or guaranteed by:

(a) A national bank, a federally chartered savi ngs and
| oan association, or a federally chartered savings bank, or
the initial subscription for equity securities in such
nati onal bank, federally chartered savings and | oan
associ ation, or federally chartered savings bank

(b) Any federal |and bank, joint-stock |and bank, or
national farm|l oan association under the provisions of the
Federal Farm Loan Act of July 17, 1916;

(c) An international bank of which the United States
is a nenber; or

(d) A corporation created and acting as an
instrunentality of the governnent of the United States.

(4) A security issued or guaranteed, as to principal
interest, or dividend, by a corporation owning or operating a
railroad or any other public service utility; provided that
such corporation is subject to regulation or supervision

6
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whether as to its rates and charges or as to the issue of its
own securities by a public conmm ssion, board, or officer of

t he governnment of the United States, of any state, territory,
or insular possession of the United States, of any
municipality located therein, of the District of Colunbia, or
of the Dom nion of Canada or of any province thereof; also
equi pnent securities based on chattel nortgages, |eases, or
agreenents for conditional sale of cars, notive power, or
other rolling stock nortgaged, |eased, or sold to or furnished
for the use of or upon such railroad or other public service
utility corporation or where the ownership or title of such
equi pnent is pledged or retained in accordance with the
provisions of the laws of the United States or of any state or
of the Dom nion of Canada to secure the paynent of such

equi pnent securities; and al so bonds, notes, or other

evi dences of indebtedness issued by a holding corporation and
secured by collateral consisting of any securities herei nabove
descri bed; provided, further, that the collateral securities
equal in fair value at least 125 percent of the par val ue of

t he bonds, notes, or other evidences of indebtedness so

secur ed.

(5) A security issued or guaranteed by any of the
following which are subject to the exam nation, supervision
or control of this state or of the Federal Deposit |nsurance
Corporation or the National Credit Union Association

(a) A bank,

(b) A trust conpany,

(c) A savings institution,

(d) A building or savings and | oan associ ati on,

(e) An international devel opnent bank, or

(f) A credit union;

7
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or the initial subscription for equity securities of any
institution listed in paragraphs (a)-(f), provided such
institution is subject to the exanination, supervision, or
control of this state.

(6) A security, other than common stock, providing for
a fixed return, which security has been outstanding in the
hands of the public for a period of not |less than 5 years, and
upon which security no default in paynent of principal or
failure to pay the fixed return has occurred for an
i medi ately preceding period of 5 years.

(7) Securities of nonprofit agricultural cooperatives
organi zed under the laws of this state when the securities are
sold or offered for sale to persons principally engaged in
agricultural production or selling agricultural products.

(8) A note, draft, bill of exchange, or banker's
acceptance having a unit anmount of $25,000 or nore which
arises out of a current transaction, or the proceeds of which
have been or are to be used for current transactions, and
which has a maturity period at the tinme of issuance not
exceedi ng 9 nont hs excl usive of days of grace, or any renewal
t hereof which has a maturity period |ikewise linmted. This
subsection applies only to prine quality negotiable commerci al
paper of a type not ordinarily purchased by the genera
public; that is, paper issued to facilitate well-recognized
types of current operational business requirenents and of a
type eligible for discounting by Federal Reserve banks.

(9) A security issued by a corporation organi zed and
operated exclusively for religious, educational, benevol ent,
fraternal, charitable, or reformatory purposes and not for
pecuni ary profit, no part of the net earnings of which

8
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corporation inures to the benefit of any private stockhol der
or individual; provided that no person shall directly or
indirectly offer or sell securities under this subsection
except by an offering circular containing full and fair

di scl osure, as prescribed by the rules of the departnent, of
all material information, including, but not limted to, a
description of the securities offered and terns of the
offering, a description of the nature of the issuer's

busi ness, a statenent of the purpose of the offering and the
i ntended application by the issuer of the proceeds thereof,
and financial statenments of the issuer prepared in confornmance
with generally accepted accounting principles.

(10) Any insurance or endowrent policy or annuity
contract or optional annuity contract or self-insurance
agreenent issued by a corporation, insurance conpany,
reci procal insurer, or risk retention group subject to the
supervi sion of the insurance conm ssioner or bank
conm ssi oner, or any agency or officer perfornmng |like

functions, of any state or territory of the United States or
the District of Col unbia.
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Section 4. Effective upon this act becomng a | aw,

section 517.07, Florida Statutes, is anended to read:
517.07 Registration of securities.--
(1) It is unlawful and a violation of this chapter for

any person to sell or offer to sell a security within this

state unless the security is exenpt under s. 517.051, is sold

in a transaction exenpt under s. 517.061, is a federal covered

security, or is registered pursuant to this chapter

(2) No securities that are required to be registered

under this chapter exeept—of—a—class—exenpt—under—any—of—the
o o . I e .
exenpt—under—any—of—the—provistons—of—s—51+7#-066% shall be sold

or offered for sale within this state unless such securities
have been regi stered pursuant to this chapt er—as—heretnafter
def+nee-and unl ess prior to each sale the purchaser is

furnished with a prospectus neeting the requirenents of rules

adopted by the departnent. Fhedepartrwent—shaH—ssue—a
. I I . . I I w I
departrent—

11
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1 (3) - The departnent shall issue a pernit when
2| registration has been granted by the departnent. A permit to
3| sell securities is effective for 1 year fromthe date it was
4| granted. Registration of securities shall be deened to
5] include the registration of rights to subscribe to such
6| securities if the application under s. 517.081 or s. 517.082
7] for registration of such securities includes a statenent that
8 | such rights are to be issued.
9 (4) 2y Arecord of the registration of securities
10| shall be kept in the office of the departnent, in which
11 | register of securities shall also be recorded any orders
12 | entered by the departnent with respect to such securities.
13 | Such register, and all information with respect to the
14 | securities registered therein, shall be open to public
15 | i nspecti on.
16 (5) £3) Notwi t hstandi ng any other provision of this
17 | section, offers of securities required to be registered by
18 | this section may be made in this state before the registration
19 | of such securities if the offers are made in conformity with
20 | rul es adopted by the departnent.
21 Section 5. Subsection (3) of section 517.081, Florida
22 | Statutes, is anended to read:
23 517.081 Registration procedure.--
24 (3) The departnent may require the applicant to subnit
25| to the departrment the follow ng informati on concerning the
26 | i ssuer and such other relevant information as the departnent
27 | may in its judgnment deem necessary to enable it to ascertain
28 | whet her such securities shall be registered pursuant to the
29 | provisions of this section:
30 (a) The nanes and addresses of the directors,
31| trustees, and officers, if the issuer be a corporation

12
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association, or trust; of all the partners, if the issuer be a
partnership; or of the issuer, if the issuer be an individual

(b) The location of the issuer's principal business
office and of its principal office in this state, if any.

(c) The general character of the business actually to
be transacted by the issuer and the purposes of the proposed
i ssue.

(d) A statenent of the capitalization of the issuer

(e) A balance sheet showi ng the anount and genera
character of its assets and liabilities on a day not nore than
90 days prior to the date of filing such bal ance sheet or such
| onger period of tinme, not exceeding 6 nonths, as the
departnment may pernit at the witten request of the issuer on
a showi ng of good cause therefor

(f) A detailed statenent of the plan upon which the
i ssuer proposes to transact business.

(g)1. A specinmen copy of the security and a copy of
any circular, prospectus, advertisenent, or other description
of such securities.

2. The departnent shall adopt a formfor a sinplified

offering circular to be used solely by corporations to

regi ster, under this section, securities of the corporation

that are sold in offerings in which the aggregate offering

price in any consecutive 12-nmonth period does not exceed the

| esser of the aggregate offering price in 17 CF. R s. 230.251

or $5 nillion. The following issuers shall not be eligible to

submt a sinplified offering circular adopted pursuant to this

subpar agr aph:

a. An issuer seeking to register securities for resale

by persons other than the issuer

13
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b. An issuer who is subject to any of the
disqualifications described in 17 CF. R s. 230.262, adopted
pursuant to the Securities Act of 1933, or who has been or is

engaged or is about to engage in an activity that would be

grounds for denial, revocation, or suspension under s.

517.111. For purposes of this subparagraph, an issuer includes

an issuer's director, officer, sharehol der who owns at | east

10 percent of the shares of the issuer, pronoter, or selling

agent of the securities to be offered or any officer

director, or partner of such selling agent.

C. An issuer who is a devel opnent-stage conpany that

ei ther has no specific business plan or purpose or has

indicated that its business plan is to nerge with an

uni dentified conpany or conpanies.

d. An issuer of offerings in which the specific

busi ness or properties cannot be descri bed.

e. Any issuer the departnent determnes is ineligible

if the formwould not provide full and fair disclosure of

material information for the type of offering to be registered

by the issuer.

f. Any corporation which has failed to provide the

departnent the reports required for a previous offering

regi stered pursuant to this subparagraph

As a condition precedent to qualifying for use of the

sinplified offering circular, a corporation shall agree to

provide the departnent with an annual financial report

containing a bal ance sheet as of the end of the issuer's

fiscal year and a statenment of incone for such year, prepared

in accordance with generally accepted accounting principles

and acconpani ed by an i ndependent accountant's report. |f the

14
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1| issuer has nore than 100 security holders at the end of a
2| fiscal year, the financial statenments nust be audited. Annua
3| financial reports nust be filed with the departnment within 90
4| days after the close of the issuer's fiscal year for each of
5] the first 5 years following the effective date of the
6| registration.
7 (h) A statenent of the anmpunt of the issuer's inconeg,
8 | expenses, and fixed charges during the last fiscal year or, if
9] in actual business |less than 1 year, then for such tine as the
10 | i ssuer has been in actual business.
11 (i) A statenent of the issuer's cash sources and
12 | application during the last fiscal year or, if in actua
13 | business less than 1 year, then for such tine as the issuer
14 | has been in actual business.
15 (j) A statenent showi ng the naxi mum price at which
16 | such security is proposed to be sold, together with the
17 | maxi num anount of conmi ssion, including expenses, or other
18 | formof renuneration to be paid in cash or otherwi se, directly
19 ) or indirectly, for or in connection with the sale or offering
20| for sale of such securities.
21 (k) A copy of the opinion or opinions of counse
22 | concerning the legality of the issue or other matters which
23| the departnent nmay determine to be relevant to the issue.
24 (1) A detailed statenent showing the itens of cash
25 | property, services, patents, good will, and any ot her
26 | consideration in paynent for which such securities have been
27 | or are to be issued.
28 (m The anount of securities to be set aside and
29 | di sposed of and a statenment of all securities issued fromtine
30| to tine for pronotional purposes.
31

15
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(n) If the issuer is a corporation, there shall be
filed with the application a copy of its articles of
incorporation with all anendnents and of its existing byl aws,
if not already on file in the departnent. |If the issuer is a
trustee, there shall be filed with the application a copy of
all instruments by which the trust is created or declared and
in which it is accepted and acknowl edged. If the issuer is a
partnershi p, unincorporated association, joint-stock conpany,
or any other form of organi zati on what soever, there shall be
filed with the application a copy of its articles of
partnership or association and all other papers pertaining to
its organization, if not already on file in the departnent.

Section 6. Effective upon this act becomng a | aw,
subsection (1) of section 517.082, Florida Statutes, 1996
Suppl enent, is anended to read:

517.082 Notification registration.--

(1) Except as provided in subsection (3) er—exenpt
put-stant—to—s—53+7/0534(11), securities offered or sold
pursuant to a registration statenment filed under the
Securities Act of 1933 or the Investnent Conpany Act of 1940
shall be entitled to registration by notification in the
manner provided in subsection (2), provided that prior to the
offer or sale the registration statenent has becone effective.

Section 7. Effective upon this act becomng a | aw,
subsection (1) of section 517.101, Florida Statutes, 1996
Suppl enent, is anended to read:

517.101 Consent to service.--

(1) Upon any initial application for registration
under s. 517.081 or s. 517.082—uper—any—apptcation—for
exenption—pursvant—to—s—5+7065(3Hor upon request of the

departnent, the issuer shall file with such application the

16
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irrevocable witten consent of the issuer that in suits,
proceedi ngs, and actions growi ng out of the violation of any
provision of this chapter, the service on the departnent of a
notice, process, or pleading therein, authorized by the | aws
of this state, shall be as valid and binding as if due service
had been made on the issuer

Section 8. Subsection (10) of section 517.12, Florida
Statutes, 1996 Supplenent, is anended, and a new subsection
(19) is added to said section, to read:

517.12 Registration of dealers, associated persons,

i nvest nent advi sers, and branch offices.--

(10) An applicant for registration shall pay an
assessnent fee of $200, in the case of a deal er or investnment
advi ser, or $40, in the case of an associated person. The
assessnent fee of an associ ated person shall be reduced to $30

upon a determination, by final order of the departnent, that

sufficient funds have been allocated to the Securities

Quaranty Fund pursuant to s. 517.1203 to satisfy all valid

clains filed in accordance with s. 517.1203(2). An associ at ed

person not having current fingerprint cards filed with the
Nati onal Association of Securities Dealers or a nationa
securities exchange registered with the Securities and
Exchange Conmi ssion shall be assessed an additional fee to
cover the cost for said fingerprint cards to be processed by
the departnent. Such fee shall be deternmined by rule of the
departnment. Each deal er and each investnment adviser shall pay
an assessnent fee of $100 for each office in this state,
except its designated principal office. Such fees becone the
revenue of the state, except for those assessnents provided
for under s. 517.131(1) until such tinme as the Securities
Quaranty Fund satisfies the statutory limts, and are not
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returnable in the event that registration is withdrawn or not
gr ant ed.
(19) The registration requirenents of this section

which apply to investnent advisers and associ ated persons do

not apply to a commodity tradi ng advi ser who:

(a) |Is registered as such with the Cormodity Futures

Tradi ng Commi ssi on pursuant to the Commobdity Exchange Act.

(b) Advises or exercises trading discretion, with

respect to foreign currency options listed and traded

excl usi vely on the Phil adel phia Stock Exchange, on behal f of

an "appropriate person" as defined by the Cormobdity Exchange
Act .

The exenption provided in this subsection does not apply to a

commodity tradi ng advi ser who engages in other activities that

require registration under this chapter
Section 9. Subsection (1) of section 517.1203, Florida
Statutes, 1996 Supplenent, is anended to read:

517.1203 Allocation and di sbursenent of assessnent
fees.--

(1) Notwithstanding s. 517.131(1) and until the
departnent deternines by final order that sufficient funds

have been allocated to the Securities Guaranty Fund pursuant

to this section to satisfy all valid clains filed in

accordance with subsection (2), an additional anpbunt equal to

25 percent of all revenues received as assessnent fees
pursuant to s. 517.12(10) and (11) from persons applying for
or renewi ng registrations as associ ated persons shall be
allocated to the Securities Guaranty Fund and di sbursed as
provided in this section. This assessnent fee shall be part
of the regular license fee and shall be transferred to or
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deposited into the Securities Guaranty Fund. The noneys
allocated to the Securities GQuaranty Fund under this section
shall not be included in the cal culation of the allocation of
the assessnent fees referred to in s. 517.131(1)(b). Moneys
al l ocated under this section in excess of the valid clains
filed pursuant to subsection (2) shall be allocated to the
Anti - Fraud Trust Fund.

Section 10. Paragraph (a) of subsection (1) of section
517.131, Florida Statutes, 1996 Suppl enent, is anmended to
read:

517.131 Securities GQuaranty Fund. --

(1)(a) The Treasurer shall establish a Securities
Quaranty Fund. An anobunt not exceeding 20 percent of al
revenues received as assessnent fees pursuant to s. 517.12(10)
and (11) for dealers and investnent advisers and an anount not
exceedi ng 10 percent of all revenues received as assessnment
fees pursuant to s. 517.12(10) and (11) for associ ated persons
shall be allocated to the fund. An additional amount not

exceeding 3.5 percent of all revenues received as assessnent

fees for associated persons pursuant to s. 517.12(10) and (11)

shall be allocated to the Securities @aranty Fund upon a

determ nation, by final order of the departnent, that

sufficient funds have been allocated to the fund pursuant to

s. 517.1203 to satisfy all valid clains filed in accordance
with s. 517.1203(2). This assessnent fee shall be part of the
regular license fee and shall be transferred to or deposited

in the Securities Quaranty Fund.
Section 11. Except as otherw se provided herein, this
act shall take effect Cctober 1, 1997.
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