Florida Senate - 1998 SB 1136
By Senat or Canpbel

33-1377-98 See HB 2141

1 A bill to be entitled

2 An act relating to workers' conpensation

3 creating the "Florida No-fault Wrkers

4 Conpensation and Enployer Liability Act";

5 providing a short title; providing |egislative
6 intent; authorizing election of provisions of

7 the act in lieu of application of chapter 440,
8 F.S.; providing for notice of election

9 providing for revocation of election; providing
10 for notice to enpl oyees; specifying application
11 of certain definitions; specifying benefits

12 payabl e to enpl oyees; providing criteria;

13 providing for certain periodic nedica

14 eval uations; specifying accidental death and

15 di smenber nent insurance coverage; requiring

16 continuation of coverage for enployees under

17 certain circumstances; specifying enployer

18 duties to enployees; providing for tort

19 exenptions; providing for enpl oyer's defenses;
20 providing for coworker immunity; providing for
21 notice of clains; limting certain defenses by
22 enpl oyers under certain circunstances;
23 speci fying procedures for filing and respondi ng
24 to clains; limting expert wi tness testinony
25 under certain circunstances; providing for
26 determ nati on of conparative negligence under
27 certain circunmstances; authorizing the
28 Departnent of |nsurance to adopt rules
29 requiring proof of insurance or financial
30 responsibility; providing for inplenentation
31 and adnministration with reference to certain
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1 provi sions of the Wrkers' Conpensation Law

2 relating to wai ver of exenption, notice of

3 exenption or acceptance, and wai ver of

4 exenpti on or acceptance, coverage, specified

5 activities within the course of enpl oynent,

6 drug-free workpl aces, coercion of enpl oyees,

7 benefits as |ien against assets,

8 m srepresentation, fraudulent activities,

9 security for benefits, conpensation for

10 injuries when third parties are liable,

11 benefits notice, effect of unconstitutionality,

12 proceedi ngs agai nst the state, pooling

13 liabilities, self-insured public utilities,

14 | ocal governnent pools, admnistrative

15 procedures, rul emaki ng, and coverage; providing

16 application to the Departnent of |nsurance;

17 aut hori zi ng the departnent to adopt rules;

18 provi di ng penalties; providing an effective

19 dat e.

20

21| Be It Enacted by the Legislature of the State of Florida:

22

23 Section 1. Short title.--This act nay be cited as the
24 I"Florida No-fault Wrkers' Conpensation and Enpl oyer Liability
25 | Act."

26 Section 2. Legislative intent.--1t is the intent of
27 | the Legislature that this act be an optional alternative to
28 | the provisions of the Wrkers' Conpensati on Law under chapter
29| 440, Florida Statutes. The Legislature further intends that
30| this act formthe basis for 24-hour health care, | oss of

31| incone protection, and accidental death and di snenber nent

2
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1| insurance for all workers of this state; that enpl oyers and

2 | enpl oyees share in the cost of such system and that enpl oyers
3 | and enpl oyees share in the responsibility for safety in the

4 | workplace. This act is based upon the nutual renunciation of

5] comon law rights and defenses with respect to certain clains,
6 | and the nutual acceptance of limtations on rights, clains,

7 | and defenses in exchange for the benefits and protection of
8|this act. It is also the intent of the Legislature to set

9| forth the exclusive duties of enployers to their enpl oyees and
10| to set forth and linmt the defenses that enpl oyers may raise
11 ] in response to clains brought agai nst them by their enpl oyees.
12 Section 3. Application.--Notw thstanding the

13 | provisions of sections 440.03 and 440.38, Florida Statutes, or
14 | any other provision of the laws of this state, any enpl oyer

15| may elect to be bound by this act as an alternative to and

16 | instead of the provisions of chapter 440, Florida Statutes.

17 | All enpl oyees of any enpl oyer who el ects to be bound by this
18 | act shall be bound and governed by this act.

19 Section 4. Notice of election.--Every enpl oyer who

20| elects to be bound by this act shall file a notice with the

21 | Departnent of Insurance and provide proof of financial

22 | responsibility pursuant to this act. After receiving such

23| notice, the departnent shall send to the enployer a

24 | confirmation of the date of receipt. The enployer and

25 | enpl oyees of the enpl oyer shall be governed by this act on the
26 | 60th day after the departnent receives the notice, unless the
27 | enpl oyer has not provided proof of financial responsibility to
28 | the departnent.

29 Section 5. Revocation of el ection.--Coverage under

30| this act shall continue until the enpl oyer revokes the

31| election or ceases doing business. However, the benefits

3
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1| under this act shall continue for all enployees for at |east
2| 180 days after the enpl oyer revokes the el ection or ceases

3 | doi ng busi ness.

4 Section 6. Notice to enpl oyees. --Each enpl oyer who

5] elects to be bound by this act shall provide notice to each

6 | enpl oyee pursuant to rul e adopted by the departnent. However,
7| failure to provide such notice shall not affect the
8|liabilities, responsibilities, or defenses of the enpl oyer or
9| clains of enpl oyees.

10 Section 7. Definitions.--The definitions contained in
11 | section 440.02, Florida Statutes, apply to the provisions of
12 | this act, unless the context clearly requires otherw se.

13 Section 8. Benefits payable to enpl oyees. --

14 (1) Under this act, enployers shall provide and pay

15| for nedical insurance benefits to their enployees equal to or
16 | greater than the standard health benefit plan devel oped by the
17 | departnent pursuant to section 627.6699, Florida Statutes.

18 | The benefits shall be payable for injury or illness, occurring
19 ) on or off the job, and regardl ess of fault. There shall be no
20 | deducti bl es for enpl oyees, but enployers nmay use and fund
21 | deductibles to reduce insurance costs.
22 (a) Enployers nmay charge enpl oyees up to the | esser of
23| 25 percent of the premiumcost or 6 percent of an enpl oyee's
24 | wages and coll ect the enpl oyees' share through payrol
25| deducti ons.
26 (b) Enployers and providers nay el ect to use nanaged
27 | care systens, such as heal th nmi nt enance organi zati ons or
28 | preferred provider organi zations, to provide the benefits
29 | under this act.
30 (2)(a) Under this act, enployers shall provide and pay
31| for disability insurance benefits for their enpl oyees to cover
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enpl oyee wage | oss, due to injury or illness, occurring on or

off the job, and regardless of fault. The mninumdisability

benefits under this act shall pay two-thirds of an enpl oyee's

wage | oss for up to 24 consecutive nmonths which is due to a

particular injury or illness and which results in 10 or nore

days of | ost work.

(b) |If an enployee is not able to performthe nornm

duties of his regular job, but is able to performother work

avail abl e and offered by his enpl oyee, the enpl oyee nust

accept and performthe offered enpl oynent. The wages paid

shall be a credit toward the enployer's obligation under this

secti on.
(c) Enployers nmay charge enpl oyees up to the | esser of

25 percent of the premiumcost or 2 percent of an enpl oyee's

wages and col |l ect the enpl oyees' share through payrol

deducti ons.
(3) Enployers or their insurance providers nmay require

periodi c eval uations by a physician of an enpl oyee's

disability, nedical condition, treatnent, or prognhosis, but an

enpl oyee may request an additional independent eval uation of

their own, to be paid for by the enployer, if there is a

reduction in or denial of benefits.

(4) Under this act, enployers shall provide and pay

for accidental death and di snenber nent insurance coverage for

each enpl oyee in an anount which is not less than twi ce the

enpl oyee' s annual wages, with a mni numof $25,6000 and a
maxi mum of $200, 000.
(5) Enployers nust continue an enpl oyee's insurance

coverage under this act for a period of 90 days after

ternmination of enpl oynent, and all ow enpl oyees to extend and

pay for coverage for an additional 18 nonths thereafter
5
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Section 9. Except as provided in an enpl oynent

contract or an applicable collective bargai ni ng agreenent, an

enpl oyer is not obligated to provide or pay for any benefits

or conpensation in excess of the anpbunts set forth in this act

unl ess the enpl oyee proves that the enpl oyer breached a duty

whi ch caused | oss, danmge, injury, illness, or death to the

enpl oyee.
Section 10. Enployer's exclusive duties to

enpl oyees. - - Every enpl oyer has a duty to provide:

(1) A safe workpl ace

(2) Sufficient cowrkers to do the work.

(3) Safe and sufficient tools and equi pnent, unl ess

such tools and equi pnent are to be provided by the enpl oyee

under the terns of enploynent.

(4) Adequate safety instruction and warni ngs of

dangers in the workpl ace.

(5) Selection, training, and supervision of conpetent

cowor kers.
Section 11. Tort exenption; linmtation on right to

danmages; punitive danmges. - -

(1) |In any action of tort brought against the

enpl oyer, or against any person or organization legally

responsi ble for the enployer's acts or omi ssions, an enpl oyee

may recover dammges in tort for pain, suffering, nental

angui sh, and i nconveni ence because of bodily injury, sickness,

or disease arising out of the enploynent only in the event

that the injury or disease consists in whole or in part of:

(a) Significant and permanent | oss of an inportant

bodily function.

(b) Pernmanent injury within a reasonabl e degree of

nedi cal probability, other than scarring or disfigurenent.
6
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(c) Significant and pernmanent scarring or

di sfi gurenent.
(d) Death.
(2) When an enployer, in a proceedi ng brought pursuant

to this act, questions whether the enpl oyee has nmet the

requi renments of subsection (1), the enployer may file an

appropriate notion with the court, and the court shall, on a

one-tinme basis only, 30 days before the date set for the trial

or the pretrial hearing, whichever is first, by exam ning the

pl eadi ngs and the evidence before it, ascertain whether the

enpl oyee will be able to submt sone evidence that the
enpl oyee will neet the requirenents of subsection (1). |If the
court finds that the enployee will not be able to subnit such

evi dence, then the court shall dismss the enployee's claim

wi t hout prejudice.

Section 12. Enployer's defenses.--1n response to any

claimfiled by an enpl oyee agai nst an enpl oyer for

conpensation in excess of the benefits provided under this

act, an enployer may not raise the defenses of assunption of

risk, contributory negligence, or injury caused by a fell ow

servant. However, enployers nmay rai se one or nore of the

fol |l owi ng def enses:

(1) Conparative negligence;

(2) Intentional act of the enployee to inflict

sel f-injury;

(3) Intentional act of a coenployee to injure the

enpl oyee, unless there is an i ndependent act of negligence on

the part of the enpl oyer; or

(4) Substance abuse or intoxication on the part of the

enpl oyee, which contributes to the loss, injury, or illness.

7
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Section 13. Coworker imunity.--Except in the case of

intentional acts to injure, coworkers are immune fromsuits

for injuries caused to fell ow enpl oyees, and the liability of

an enpl oyer shall not be reduced by a coworker's percentage of

fault.
Section 14. Notice of clains asserting fault.--Not

nore than 180 days after a death, injury, or illness which

arises out of and in the course of enploynent and which is the

fault of the enpl oyer, an enpl oyee or his personal

representative nust file a notice of claimasserting fault

with the enployer. The enployer shall deliver a copy of the

claimto the departnent and the enpl oyer's insurance provider

or self-insurance adm nistrator. The notice of claimneed not

be in any particular formand the only required i nformation

shal|l be the enpl oyee's nane, address, phone nunber, and

Soci al Security nunber; the enpl oyer's nane, address, phone

nunber, and enpl oyer identification nunber, if available; and

the approxinmate date and a brief description of the incident

or basis of the claim Failure to file a claimasserting

fault in accordance with this section bars the claim

Not wi t hst andi ng the provisions of this section, an enpl oyer

nmay require enpl oyees to report any accident, injury, or

illness which occurs during the course and scope of enpl oynent

within 24 hours after the occurrence of such accident, injury,

or illness. However, a failure to conply with such reporting

requi renment shall not be a bar to benefits or conpensation but

may be raised as a defense to causation or negligent failure

to seek proper treatnent.

Section 15. Response to clains.--Wthin 60 days after

receiving notice of a claim the enployer shall provide a

response to the enployee and file its response with the
8
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departnent, adnmitting or denying fault and setting forth any

defenses to be relied upon by the enpl oyer.

(1) |If an enployer admits fault, and rai ses no

def enses other than conparative negligence, substance abuse,

or intoxication, the enployer shall be responsible on the

claimfor 100 percent of the enpl oyee's reasonabl e nedi cal and

rehabilitative expenses, 85 percent of the enpl oyee' s past

wage | oss and | oss of capacity to earn in the future, and up

to a naxi num of $250, 000 i n noneconom ¢ damages. However, an

enpl oyee' s recovery shall be reduced by the enpl oyee's

percent age of conparative negligence or causation attributable

t o substance abuse or intoxication

(a) Wthin 60 days after receiving an enpl oyer's

response, the matter shall be referred to nmandatory, binding

arbitration on the i ssues of conparative negligence or

causati on due to substance abuse or intoxication

(b) After the determi nation of conparative negligence

or causation due to substance abuse or intoxication, the

enpl oyee may demand nedi ation or arbitration or file suit

within 2 years thereafter, but the court shall order nediation

or nonbinding arbitration upon the request of either party.

(c) An enployee shall be entitled to reasonabl e

attorney's fees and costs incurred after receiving an

enpl oyer's response.

(2) |If an enployer denies liability or raises defenses

ot her than conparative negligence or substance abuse or

intoxication, or fails to file a tinely response to the notice

of claim the enployee may file suit to recover danages within

4 years thereafter. An enployee who is the prevailing party

shal |l recover 100 percent of his or her attorney's fees and

costs incurred subsequent to the date of injury or |oss.
9
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1 (3) An enployee nmay recover only that portion of

2| stress, psychiatric, or nental injuries which are the fault of
3 | the enpl oyer and which arise out of and are attributable to
4| the course and scope of enpl oynent.

5 (4) Health, disability, wage continuation, or

6 | accidental death and di snenbernent benefits paid by or on

7 | behal f of the enployer and pertaining to injury or illness

8| which is the subject matter of an enpl oyee claimshall be an
9| offset and deducted fromthe claimprior to the cal cul ati on of
10 | any percentage fault on the part of the enpl oyee.

11 (5) The enployer shall pay the costs of any

12 | arbitration under this act. Arbitration may be conducted by
13 | any person nutually agreed upon by the parties. |If the

14 | parties cannot agree, the court may select a qualified

15| arbitrator from nom nees submitted by the parties or refer the
16 | matter to any recogni zed arbitration service or association
17 Section 16. Expert witnesses.--No expert witness nay
18 | testify in any proceeding regarding a clai munder this act

19 ) unless a witten report is furnished to the opposing party at
20| l east 30 days prior to the testinony being offered.
21 (1) The report nust include the qualifications,
22 | background, and experience of the expert; the specific facts
23 | relied upon by the expert in formng their opinions; the
24 | sources of information or facts, and authorities used by the
25 | expert, whether or not relied upon in form ng the opinions;
26 | and the specific opinions to be offered by the expert in the
27 | proceedi ngs.
28 (2) The fact that an expert testifies to opinions that
29 | may vary fromthose given in the witten report shall not bar
30| their testinmony, unless the court finds that there was an
31
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intentional attenpt to deceive or that the variance is so

great that it undermnes the fairness of the proceedings.

Section 17. Conparative negligence.--ln any proceedi ng

to determine conparative negligence or fault attributable to

t he enpl oyee for substance abuse or intoxication, the trier of

fact shall be bound by the foll ow ng standards:

(1) If the enployee is partly at fault and such fault

was a contributing cause to the loss, injury, or illness, but

the enployee's fault was not equal to or greater than that of

the enpl oyer, the percentage of fault attributable to the

enpl oyee shall be 25 percent.

(2) If the enployee is partly at fault and such fault

was a contributing cause to the loss, injury, or illness, and

the enployee's fault was equal to, but not greater than, that

of the enpl oyer, the percentage of fault attributable to the

enpl oyee shall be 50 percent.

(3) If the enployee is partly at fault and such fault

was a contributing cause to the loss, injury, or illness, and

the enployee's fault was greater than that of the enpl oyer,

the percentage of fault attributable to the enpl oyee shall be

75 percent.
Section 18. Proof of insurance or financial

responsibility.--The departnent nmay adopt rules requiring an

enpl oyer to provide adequate insurance, an approved

sel f-insurance plan, or proof of financial responsibility to

neet their obligations under this act. Failure to conply with

the requirenents of such rules or to provide benefit coverage

required by this act shall subject the enployer to strict

liability in tort for any injuries or illnesses incurred by

enpl oyees during any such period of nonconpliance and within

11
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the course of their enploynent, in addition to any other

penal ties provided by | aw.

Section 19. \Waiver of exenption.--

(1) Every enployer having in his enpl oynent any

enpl oyee not included in the definition of the term"enpl oyee"

or excluded or exenpted fromthe operation of this act may at

any tinme wai ve such exclusion or exenption and accept this act

by giving notice thereof as provided in section 10, and by so

doing be as fully protected and covered by this act as if such

excl usi on or exenption had not been contai ned herein.

(2) \When any policy or contract of insurance

specifically secures the benefits of this act to any person

not included in the definition of the term"enpl oyee" or whose

services are not included in the definition of the term

enpl oynent" or who is otherw se excluded or exenpted fromthe

operation of this act, the acceptance of such policy or

contract of insurance by the insured and the witing of sane

by the carrier shall constitute a waiver of such excl usion or

exenpti on and an acceptance of this act with respect to such

person, notw thstanding any ot her provisions of this act.

Section 20. Notice of exenption or acceptance and

wai ver of exenption or acceptance. --

(1) Every sole proprietor or partner who elects to be

included in the definition of the term"enpl oyee" or who,

after such election, revokes that election, shall mail to the

departnent in Tall ahassee notice to such effect, in accordance

with a formto be prescribed by the departnent.

(2) No notice given pursuant to subsection (1) is

effective until 30 days after the date it is nailed to the

departnent in Tall ahassee. However, if an accident or

occupati onal disease occurs |ess than 30 days after the
12

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1998 SB 1136
77-98 See HB 2141

effective date of the insurance policy under which the paynent

of benefits is secured or the date the enployer qualified as a

sel f-insurer, such notice is effective as of 12:01 a.m of the

day following the date it is mailed to the departnent in

Tal | ahassee.

(3) The departnent may assess a fee, not to exceed

$50, with each request for election or renewal of election

under this section. The funds collected by the departnent

shall be used to adm nister this section and to audit the

busi nesses that pay the fee for conpliance with any

requi renments of this act.

Section 21. Coverage; other states or other

benefits.--
(1) Where an injury or illness occurs while the

enpl oyee is enpl oyed el sewhere than in this state, which would

entitle the enpl oyee or the enpl oyee's dependents to benefits

if it had happened in this state, the enpl oyee or his or her

dependents shall be entitled to benefits if the contract of

enpl oynent was made in this state, or the enpl oynent was

principally localized in this state. However, if an enpl oyee

shal | receive conpensation or damages under the |aws of any

ot her state, nothing herein contained shall be construed so as

to pernmit a total conpensation for the sane injury greater

than is provided herein.

(2) No benefits shall be payable in respect to the

disability or death of any enpl oyee covered by the Federa

Enpl oyer's Liability Act, the Longshorenen's and Harbor

Worker's Conpensation Act, or the Jones Act.

Section 22. Construction design professionals.--Except

as provided in this act, no construction design professiona

who is retained to perform professional services on a
13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1998 SB 1136
77-98 See HB 2141

construction project, nor any enpl oyee of a construction

desi gn professional in the perfornmance of professiona

services on the site of the construction project, shall be

liable for any injuries resulting fromthe enployer's failure

to conply with safety standards on the construction project,

unl ess responsibhility for safety practices is specifically

assuned by contracts. The i munity provided by this subsection

to any construction design professional shall not apply to the

negl i gent preparation of design plans or specifications.

Section 23. Enployee intoxication or drug use. --

(1) To ensure that the workplace is a drug and al coho

free environnent and to deter the use of drugs and al cohol at

the workplace, if the enpl oyer has reason to suspect that the

injury was occasioned prinmarily by the intoxication of the

enpl oyee or by the use of any drug, which affected the

enpl oyee to the extent that the enpl oyee's normal faculties

were inpaired, the enployer nmay require the enpl oyee to subnit

to a test for the presence of any or all drugs or alcohol in

his system
(2) If the injured worker refuses to subnit to a test

for nonprescription controlled substances or alcohol, it shal

be presuned in the absence of clear and convi nci ng evidence to

the contrary that the injury was occasioned prinmarily by the

i nfluence of a nonprescription controlled substance or

al cohol
(3) The departnent shall provide by rule for the

aut hori zati on and regul ati on of drug testing poli ci es,

procedures, and nethods. Testing of injured enpl oyees shal

not conmence until such rul es are adopt ed.

Section 24. Drug-free workpl aces. -- Any enpl oyer who

el ects to be bound by this act may al so el ect to operate under
14
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chapter 440, Florida Statutes, pertaining to drug-free

wor kpl aces.
Section 25. Coercion of enpl oyees.--No enpl oyer shal

di scharge, threaten to discharge, intimdate, or coerce any

enpl oyee by reason of such enployee's valid claimfor benefits

under this act.

Section 26. Benefits; lien against assets.--Benefits

shal | have the sanme preference of |lien against the assets of

the carrier or enployer without linit of an anbunt as i s now

or may hereafter be allowed by law to the claimant for unpaid

wages or ot herw se.

Section 27. M srepresentation; fraudul ent activities;

penal ties. --

(1) Any person who willfully nmakes any fal se or

m sl eadi ng statenent or representation for the purpose of

obtai ni ng or denying any benefit or paynent under this act:

(a) Who presents or causes to be presented any witten

or oral statement as part of, or in support of, a claimfor

payment or other benefit pursuant to this act, know ng that

such statenent contains any fal se or nisleading i nformation

concerning any fact or thing material to such claim or

(b) Who prepares or nakes any witten or oral

statenent that is intended to be presented to any enpl oyer,

i nsurance conpany, or self-insured programin connection wth,

or in support of, any claimfor paynent or other benefit

pursuant to this act, knowing that such statenent contains any

false or nmisleading informati on concerning any fact or thing

material to such claim

15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1998 SB 1136
77-98 See HB 2141

commits a felony of the third degree, punishable as provided
in section 775.082, Florida Statutes, section 775.083, Florida
Statutes, or section 775.084, Florida Statutes.

(2)(a) Al clains forns as provided for in this act

shall contain a notice that clearly states in substance the

following: "Any person who, knowingly and with intent to

injure, defraud, or deceive any enpl oyer or enpl oyee,

i nsurance conpany, or self-insured program files a statenent

of claimcontaining any fal se or nisleading i nfornmation

commits a felony of the third degree.”

(b)1. Any physician |icensed under chapter 458,

Florida Statutes, osteopath |icensed under chapter 459,

Florida Statutes, chiropractor |icensed under chapter 460,

Florida Statutes, or any other practitioner |icensed under the

laws of this state who knowingly and willfully assists,

conspires with, or urges any person to fraudulently violate

any provision of this act, or any person who, due to such

assi stance, conspiracy, or urging by said physician,

osteopath, chiropractor, or practitioner, know ngly and

willfully benefits fromthe proceeds derived fromthe use of

such fraud, conmmits a felony of the third degree, punishable

as provided in section 775.082, Florida Statutes, section
775.083, Florida Statutes, or section 775.084, Florida
Statutes. |f a physician, osteopath, chiropractor, or other

practitioner is adjudicated guilty of a violation of this

subpar agraph, the Board of Medicine as set forth in chapter
458, Florida Statutes, the Board of Gsteopathic Mdicine as
set forth in chapter 459, Florida Statutes, the Board of
Chiropractic as set forth in chapter 460, Florida Statutes, or

ot her appropriate |licensing authority, whichever is

appropriate, shall hold an adninistrative hearing to consider
16
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the inposition of administrative sanctions as provided by | aw

agai nst sai d physician, osteopath, chiropractor, or other

practitioner.

2. Any attorney who knowingly and willfully assists,

conspires with, or urges any claimant to fraudulently violate

any provision of this act, or any person who, due to such

assi stance, conspiracy, or urging on such attorney's part,

knowingly and willfully benefits fromthe proceeds derived

fromthe use of such fraud, conmmits a felony of the third

degree, punishable as provided in section 775.082, Florida

Statutes, section 775.083, Florida Statutes, or section
775.084, Florida Statutes.
3. No person or governnental unit |icensed under

chapter 395, Florida Statutes, to maintain or operate a

hospital, and no adninistrator or enpl oyee of any such

hospital, shall knowingly and willfully all ow the use of the

facilities of such hospital by any person in a schene or

conspiracy to fraudulently violate any provision of this act.

Any hospital adninistrator or enployee who violates this

subparagraph comits a felony of the third degree, punishable

as provided in section 775.082, Florida Statutes, section
775.083, Florida Statutes, or section 775.084, Florida
Statutes. Any adjudication of guilt for a violation of this

subpar agr aph, or the use of business practices denpbnstrating a

pattern indicating that the spirit of the law set forth in

this act is not being followed, shall be grounds for

suspensi on or revocation of the license to operate the

hospital or the inposition of an adninistrative penalty of up

to $5,000 by the licensing agency as set forth in chapter 395,

Fl ori da St at ut es.

17
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(c) Any person damaged as a result of a violation of

any provision of this subsection, when there has been a

crimnal adjudication of guilt, shall have a cause of action

to recover treble conpensatory damages, plus all reasonabl e

i nvestigation and litigation expenses, including attorney's

fees at the trial and appellate courts.

(d) For the purposes of this subsection, the term

statenent” includes, but is not limted to, any notice,

statenent, proof of injury, bill for services, diagnhosis,

prescription, hospital or doctor records, X-ray, test result,

or other evidence of loss, injury, or expense.

(e) The provisions of this subsection shall also apply

with respect to any enpl oyer, insurer, self-insurer, adjusting

firm or agent or representative thereof who intentionally

i njures, defrauds, or deceives any claimant with regard to any

claim Such claimant shall have the right to recover the

danmages provided in this subsection

Section 28. Security for benefits; insurance carriers

and sel f-insurers. --

(1) Every enployer shall secure the paynent of

benefits under this act:

(a) By insuring and keeping insured the paynent of

such benefits with any stock conpany or nutual conpany or

associ ati on or exchange, authorized to do business in the

st at e;
(b) By furnishing satisfactory proof to the departnent

of his financial ability to pay such benefits and receiving an

aut hori zation fromthe departnent to pay such benefits

directly in accordance with the foll owi ng provisions:

1. The departnent may, as a condition to such

aut hori zation, require such enpl oyer to deposit in a
18
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depository designated by the departnent either an indemity

bond or securities, at the option of the enpl oyer, of a kind

and in an anount deternined by the departnent and subject to

such conditions as the departnent may prescri be, which shal

i ncl ude authorization to the departnent in the case of default

to sell any such securities sufficient to pay awards of

benefits or to bring suit upon such bonds, to procure pronpt

payrment of benefits under this act. In addition, the

departnent shall require, as a condition to authorization to

self-insure, proof that the enpl oyer has provided for

conpet ent personnel with whomto deliver benefits and to

provide a safe working environment. Further, the departnent

shall require such enployer to carry reinsurance at |evels

that will ensure the actuarial soundness of such enployer in

accordance with rules adopted by the departnent. The

departnent may by rule require that, in the event of an

i ndi vidual self-insurer's insolvency, such indemity bonds,

securities, and reinsurance policies shall be payable to the

appropriate guaranty fund. Any enpl oyer securing benefits in

accordance with the provisions of this paragraph shall be

known as a self-insurer and shall be classed as a carrier of

his own insurance.

2. |If the enployer fails to maintain the foregoing

requi renents, the departnent shall revoke the enpl oyer's

authority to self-insure, unless the enployer provides to the

departnent the certified opinion of an i ndependent actuary who

is a nenber of the Anerican Society of Actuaries as to the

actuarial present val ue of the enployer's determ ned and

estimated future benefit paynents based on cash reserves,

using a 4-percent discount rate, and a qualifying security

deposit equal to 1.5 tines the value so certified. The
19
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enpl oyer shall thereafter annually provide such a certified

opinion until such tine as the enployer neets the requirenents

of subparagraph 1. The qualifying security deposit shall be

adjusted at the tine of each such annual report. Upon the

failure of the enployer to tinely provide such opinion or to

timely provide a security deposit in an anount equal to 1.5

times the value certified in the |latest opinion, the

departnent shall then revoke such enployer's authorization to

sel f-insure, and such failure shall be deened to constitute an

i mmedi ate serious danger to the public health, safety, or

wel fare sufficient to justify the summary suspensi on of the

enpl oyer's authorization to self-insure pursuant to section
120. 68, Florida Statutes.
3. Upon the suspension or revocation of the enployer's

aut hori zation to self-insure, the enployer shall provide to

the departnent the certified opinion of an i ndependent actuary

who is a nenber of the Anerican Society of Actuaries of the

actuarial present value of the determ ned and estimated future

benefit paynents of the enployer for clains incurred while the

nenber exercised the privilege of self-insurance, using a

di scount rate of 4 percent. The enployer shall provide such

an opinion at 6-nonth intervals thereafter until such tine as

the | atest opinion shows no renmining value of clains. Wth

each such opinion, the enployer shall deposit with the

departnent a qualifying security deposit in an anount equal to

the value certified by the actuary. The departnent has a

cause of action against an enpl oyer, and agai nst any successor

of the enployer, who fails to tinely provide such opinion or

who fails to tinely maintain the required security deposit

with the departnent. The departnent shall recover a judgnment

in the anount of the actuarial present value of the deternined
20
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and estimated future conpensati on paynents of the enpl oyer for

clains incurred while the enpl oyer exercised the privil ege of

sel f-insurance, together with attorney's fees. For purposes

of this section, the successor of an enpl oyer neans any

person, business entity, or group of persons or business

entities, which holds or acquires legal or beneficial title to

the majority of the assets or the najority of the shares of

t he enpl oyer.

4, A qualifying security deposit shall consist, at the

option of the enpl oyer, of:

a. Surety bonds, in a formand containing such terns

as prescribed by the departnent, issued by a corporation

surety authorized to transact surety business by the

departnent, and whose policyholders' and financial ratings, as

reported in A M Best's |Insurance Reports, Property-Liability,

are not less than "A" and "V," respectively.

b. Certificates of deposit with financi al

institutions, the deposits of which are insured through the

Federal Deposit |nsurance Corporation or the Federal Savings

and Loan | nsurance Corporati on.

C. Irrevocable letters of credit in favor of the

departnent issued by financial institutions described in

sub- subpar agr aph b.

d. Direct obligations of the United States Treasury
backed by the full faith and credit of the United States.
e. Securities issued by this state and backed by the

full faith and credit of this state.

5. The qualifying security deposit shall be held by

the departnent, or by a depository authorized by the

departnment, exclusively for the benefit claimnts under this

act. The security shall not be subject to assignnent,
21
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execution, attachment, or any |egal process whatsoever, except

as necessary to guarantee the paynent of benefits under this

act. No surety bond may be terninated, and no ot her

qgual i fying security nay be allowed to | apse, wi thout 90 days

prior notice to the departnment and deposit by the

sel f-insuring enpl oyer of other qualifying security of equa

val ue within 10 busi ness days after such notice. Failure to

provide such notice or failure to tinely provide qualifying

repl acenent security after such notice shall constitute

grounds for the departnent to call or sue upon the surety

bond, or to act with respect to other pledged security in any

nmanner necessary to preserve its value for the purposes

i ntended by this section, including the exercise of rights

under a letter of credit, the sale of any security at

then-prevailing market rates, or the w thdrawal of any funds

represented by any certificate of deposit form ng part of the

qgual i fying security deposit;

(c) By entering into a contract with a public utility

under an approved utility-provided sel f-insurance program as

set forth in section 35. The departnment shall adopt rules to

i npl erent this paragraph;

(d) By entering into an interlocal agreenent with

ot her | ocal governnental entities to create a | ocal governnent

pool pursuant to section 36;

(e) By entering into a contract with an individua

sel f-insurer under an approved indivi dua

self-insurer-provided sel f-insurance programas set forth in

section 35. The departnent may adopt rules to inplenent this

subsecti on.
(2)(a) The departnent shall adopt rules by which

busi nesses may becone qualified to provide underwiting
22
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1| clainms-adjusting, |oss control, and safety engi neering

2| services to self-insurers.

3 (b) The departnent shall adopt rules requiring

4| self-insurers to file any reports necessary to fulfill the

5| requirenents of this act. Any self-insurer who fails to file
6 | any report as prescribed by the rul es adopted by the

7 | departnent shall be subject to a civil penalty not to exceed
8 |$1, 000 for each such fail ure.

9 (3) The state and its boards, bureaus, departnents,

10 | and agencies and all of its political subdivisions which

11 | enpl oy | abor shall be deened self-insurers under the terns of
12 | this act, unless they elect to procure and maintain i nsurance
13| to secure the benefits of this act to their enpl oyees; and

14 | they are hereby authorized to pay the prem uns for such

15 | i nsur ance.

16 Section 29. Conpensation for injuries when third

17 | persons are liable.--

18 (1) |If an enployee, subject to this act, is injured or
19| killed in the course of his enploynent by the negligence or
20 | wongful act of a third-party tortfeasor, such injured

21| enployee or, in the case of his death, his dependents nay

22 | accept benefits under this act, and at the sane tine such

23 | injured enpl oyee or his dependents or personal representatives
24 | may pursue his renedy by action at |aw or otherw se agai nst
25| such third-party tortfeasor. However, any benefits paid shal
26 | be deducted fromany cl ai mfor danmages before the

27 | determination of liability of the tortfeasor

28 (2) There is no right of subrogation for benefits paid
29 | under this act.

30 Section 30. Benefits notice.--Every enpl oyer who has
31| secured benefits under this act shall keep posted in a

23
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1| conspicuous place or places, in and about his place or places
2| of business, typewitten or printed notices, in accordance

3|l with a formprescribed by the departnent, stating that such

4 | enpl oyer has secured the paynent of benefits in accordance

5| with this act. Such notices shall contain the name and

6 | address of the carrier, if any, with whomthe enpl oyer has

7 | secured paynent of benefits and the date of the expiration of
8 | the poli cy.

9 Section 31. Effect of unconstitutionality.--If any

10| part of this act is adjudged unconstitutional by the courts,
11 | and such adjudication has the effect of invalidating any

12 | paynent of benefits under this act, the period intervening

13 | between the tine the injury was sustained and the tine of such
14 | adj udi cation shall not be conputed as a part of the tine

15| prescribed by |law for the commencenent of any action agai nst
16 | the enployer in respect of such injury; but the anount of any
17 | benefits paid under this act on account of such injury shal
18 | be deducted fromthe anobunt of danmges awarded in such action
19| in respect of such injury.
20 Section 32. Proceedi ngs agai nst state.--Any person
21 | entitled to benefits by reason of the injury or death of an
22 | enpl oyee of the state, its boards, bureaus, departnents,
23 | agenci es, or subdivisions enpl oying | abor, nay naintain
24 | proceedi ngs and actions at | aw against the state, its boards,
25 | bureaus, departnents, agencies, and subdivisions, for such
26 | benefit, said proceedings and action at lawto be in the sane
27 | manner as provided herein with respect to ot her enpl oyers.
28 Section 33. Pooling liabilities.--
29 (1) The departnent shall adopt rules permitting two or
30| nore enployers to enter into agreenents to pool their
3l | liabilities under this act for the purpose of qualifying as a

24
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group self-insurer's fund, which shall be classified as a

self-insurer, and each enpl oyer nenber of such approved group

shall be known as a group self-insurer's fund nenber and shal

be classified as a self-insurer, as defined in this act.

(2) The departnent shall adopt rul es:

(a) Requiring nonetary reserves to be naintained by

such self-insurers to insure their financial solvency; and

(b) Governing their organi zati on and operation to

assure conpliance with such requirenents.

(3) The departnent shall adopt rules inplenenting the

reserve requirenents in accordance with accepted actuari al

t echni ques.
(4) Any self-insurer established under this section

except for self-insurers which are state or |ocal governnental

entities, shall be required to carry reinsurance in accordance

with rul es adopted by the departnent.

(5) No dividend or prem umrefund of any self-insurer

establ i shed under this section, otherw se earned, shall be

made contingent upon continued nenbership in the fund, renewal

of any policy, or the paynent of renewal preniuns for

nmenbership in the fund or on any policy issued by such

self-insurer. Prior to naking any dividend or preni umrefund,

the group self-insurer shall subnit to the departnent the

followi ng informati on:

(a) An audited certified financial statenent.

(b) An annual report of financial condition

(c) A loss reserve review by a qualified actuary.

The required information listed in paragraphs (a)-(c) shall be

submtted annually, no later than 7 nonths after the end of

the group self-insurer's fund year. No request for such
25
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di vidend or premiumrefund may be made prior to the filing of

the required information. The request for such dividend or

premiumrefund shall include a resolution of the board of

trustees of the group self-insurer requesting approval of a

specific anpunt to be distributed. Any dividend, prem um

refund, or premiumdiscount or credit shall in no nmanner

discrinmnate on the basis of continued coverage or continued

nmenbership in the group self-insurer. The departnent shal

revi ew such request and shall issue a decision within 60 days

of the filing. Failure to issue a decision within 60 days

shal|l constitute an approval of such request. Any dividend or

prem um refund approved by the departnent for distribution

whi ch cannot be paid to the applicable nmenber or policyhol der

or fornmer nmenber or policyhol der of the group self-insurer

because the forner nmenber or policyhol der cannot be reasonably

| ocated shall becone the property of the group self-insurer

(6) The departnent may inpose a civil penalty, not to

exceed $1,000 per occurrence, for any violation of this act or

rul es adopted pursuant to this act.

(7) Premiuns, contributions, and assessnents received

by a group self-insurer's fund are subject to sections
624.509(1) and (2) and 624.5092, Florida Statutes, except that
the tax rate shall be 1.6 percent of the gross ampunt of such

prem uns, contributions, and assessnents.

(8) This section does not apply to any program

i ntergovernnental agreenent, cooperative effort, consortium

or agency through which two or nore governnental entities,

wi thout pooling their liabilities, admnister the paynent of

wor kers' conpensation to their respective enpl oyees.

Section 34. Self-insured public utilities.--A

self-insured public utility, as authorized by paragraph (1)(b)
26

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1998 SB 1136
77-98 See HB 2141

of section 29, may assune by contract the liabilities under

this act of contractors and subcontractors, or each of them

enpl oyed by or on behalf of such public utility when

perforning work on or adjacent to property owned or used by

the public utility.

Section 35. Local governnent pools.--

(1) Any two or nore |local governnental entities may

enter into interlocal agreenents for the purpose of securing

t he paynent of benefits under this act, provided the | oca

governnent pool that is created nust:

(a) Mintain a continuing program of excess insurance

coverage and reserve evaluation to protect the financial

stability of the fund in an anount and nmanner deternined by a

qgual i fi ed and i ndependent actuary.

(b) Subnit annually an audited fiscal year-end

financial statenent by an independent certified public

accountant within 6 nonths after the end of the fiscal year to

t he depart nent.

(c) Have a governing body which is conprised entirely

of local elected officials.

(2) A local governnent pool that neets the

requi renments of this section is not subject to section 34 and

is not required to file any report with the departnent

pursuant to paragraph (2)(b) of section 29, which is uniquely

required of group self-insurer funds qualified under section

30. If any of the requirenents of this section are not net,

the | ocal governnent pool is subject to the requirenents of

section 34.
Section 36. Administrative procedure; rul enaking

authority.--The departnent shall have the authority to adopt

27

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1998 SB 1136
77-98 See HB 2141

rules to govern the performance of any prograns, duties, or

responsibilities with which it is charged under this act.

Section 37. This act shall take effect January 1,
2000.
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