Fl ori da House of Representatives - 1998 CS/ CS/ HB 1137

By the Conmittees on Health Care Standards & Regul atory
Ref orm Law Enforcenent & Public Safety and Representatives
Bet ancourt, Fasano and Heynan

1 A bill to be entitled

2 An act relating to tests for al cohol, chemica

3 substances, or controlled substances; anending
4 ss. 316.1932 and 316.1933, F.S., relating to

5 i mplied consent for testing for inpairnment or

6 i ntoxication in cases of death or serious

7 bodily injury; authorizing certain health care
8 provi ders who becone aware of a person's

9 unl awf ul bl ood-al cohol level to notify |aw

10 enforcenent officials; prescribing a formfor
11 the notice; providing that such notice or

12 failure to provide notice is not a violation of
13 any ethical, noral, or legal duty; prohibiting
14 any action or admnistrative proceedi ng being
15 br ought agai nst anyone participating in good

16 faith in providing or failing to provide such
17 notice; providing for certain inmunity from

18 civil or crimnal liability and from any

19 prof essi onal disciplinary action; providing for
20 certain immnity in any judicial proceeding
21 resulting fromthe notice or failure to provide
22 notice; providing an effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Paragraph (f) of subsection (1) of section
27 | 316.1932, Florida Statutes, is anended to read:
28 316.1932 Breath, blood, and urine tests for al cohol
29 | chem cal substances, or controlled substances; inplied
30| consent; right to refuse.--
31 (1)
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(f)1. The tests determning the weight of al cohol in
t he defendant's bl ood or breath shall be admi nistered at the
request of a |law enforcenment officer substantially in
accordance with rules of the Departnent of Law Enforcenent.
Such rul es nust specify precisely the test or tests that are
approved by the Departnent of Law Enforcenment for reliability
of result and ease of adnministration, and nust provide an
approved net hod of administration which nust be followed in
all such tests given under this section. However, the failure
of a law enforcenent officer to request the w thdrawal of
bl ood does not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

2.a. Only a physician, certified paranmedic, registered
nurse, licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technol ogist, or technician, acting at
the request of a | aw enforcenent officer, may wi thdraw bl ood
for the purpose of determning its alcoholic content or the
presence of chenical substances or controll ed substances
t herein. However, the failure of a | aw enforcenent officer to
request the withdrawal of bl ood does not affect the
adm ssibility of a test of blood wthdrawn for nedica
pur poses.

b. Notwi thstanding any provision of |aw pertaining to

the confidentiality of hospital records or other nedica

records, if a health care provider, who is providing nedica

care in a health care facility to a person injured in a notor

vehi cl e crash, becones aware, as a result of any bl ood test

perforned in the course of that nedical treatnent, that the

person's bl ood-al cohol |evel neets or exceeds the
bl ood- al cohol |evel specified ins. 316.193(1)(b), the health
2
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care provider may notify any | aw enforcenent officer or |aw

enf orcenent agency. Any such notice nmust be given within a

reasonable tine after the health care provider receives the

test result. Any such notice shall be used only for the

pur pose of providing the | aw enforcenent officer with

reasonabl e cause to request the withdrawal of a bl ood sanpl e

pursuant to this section

c. The notice shall consist only of the nane of the

person being treated, the name of the person who drew the

bl ood, the bl ood-al cohol | evel indicated by the test, and the

date and tinme of the adnministration of the test.
d. Nothing contained in s. 395.3025(4), s. 455.667, or
any applicable practice act affects the authority to provide

notice under this section, and the health care provider is not

consi dered to have breached any duty owed to the person under
s. 395.3025(4), s. 455.667, or any applicable practice act by
providing notice or failing to provide notice. It shall not be

a breach of any ethical, noral, or legal duty for a health

care provider to provide notice or fail to provide noti ce.

e. Acivil, crimnal, or admnistrative action may not

be brought agai nst any person or health care provider

participating in good faith in the provision of notice or

failure to provide notice as provided in this section. Any

person or health care provider participating in the provision

of notice or failure to provide notice as provided in this

section shall be inmune fromany civil or crininal liability

and fromany professional disciplinary action with respect to

the provision of notice or failure to provide notice under

this section. Any such participant has the sane inmunity with

respect to participating in any judicial proceedings resulting

fromthe notice or failure to provide noti ce.
3
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3. The person tested nay, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw blood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the
direction of the |law enforcenent officer for the purpose of
determ ning the anount of al cohol in the person's blood or
breath or the presence of chenical substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chenical or physical test
of his or her breath. The failure or inability to obtain an
i ndependent test by a person does not preclude the
adm ssibility in evidence of the test taken at the direction
of the |l aw enforcenent officer. The |aw enforcenment officer
shall not interfere with the person's opportunity to obtain
t he i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
information concerning the test taken at the direction of the
| aw enforcenent officer shall be nade available to the person
or his or her attorney.

5. A hospital, clinical laboratory, nedical clinic, or
simlar nmedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed
clinical laboratory director, supervisor, technol ogist, or
technician, or other person assisting a | aw enforcenent
of ficer does not incur any civil or crimnal liability as a
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result of the withdrawal or analysis of a blood or urine

speci nen, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardless of whether or not the
subj ect resisted administration of the test.

Section 2. Paragraph (a) of subsection (2) of section
316.1933, Florida Statutes, is anended to read:

316. 1933 Blood test for inpairnent or intoxication in
cases of death or serious bodily injury; right to use
reasonabl e force. --

(2)(a) Only a physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed
clinical laboratory director, supervisor, technol ogist, or
technician, acting at the request of a |aw enforcenent
of ficer, may wi thdraw bl ood for the purpose of deternining the
al coholic content thereof or the presence of chenica
subst ances or controll ed substances therein. However, the
failure of a | aw enforcenent officer to request the withdrawal
of bl ood shall not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

1. Notwi thstanding any provision of |aw pertaining to

the confidentiality of hospital records or other nedica

records, if a health care provider, who is providing nedica

care in a health care facility to a person injured in a notor

vehi cl e crash, becones aware, as a result of any bl ood test

perforned in the course of that nedical treatnent, that the

person's bl ood-al cohol |evel neets or exceeds the
bl ood- al cohol |evel specified ins. 316.193(1)(b), the health
care provider may notify any | aw enforcenent officer or |aw

enf orcenent agency. Any such notice nmust be given within a
5
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reasonable tine after the health care provider receives the

test result. Any such notice shall be used only for the

pur pose of providing the | aw enforcenent officer with

reasonabl e cause to request the withdrawal of a bl ood sanpl e

pursuant to this section

2. The notice shall consist only of the nane of the

person being treated, the name of the person who drew the

bl ood, the bl ood-al cohol | evel indicated by the test, and the

date and tinme of the adnministration of the test.
3. Nothing contained in s. 395.3025(4), s. 455.667, or
any applicable practice act affects the authority to provide

notice under this section, and the health care provider is not

consi dered to have breached any duty owed to the person under
s. 395.3025(4), s. 455.667, or any applicable practice act by
providing notice or failing to provide notice. It shall not be

a breach of any ethical, noral, or legal duty for a health

care provider to provide notice or fail to provide noti ce.

4, Acivil, crinmnal, or adninistrative action may not

be brought agai nst any person or health care provider

participating in good faith in the provision of notice or

failure to provide notice as provided in this section. Any

person or health care provider participating in the provision

of notice or failure to provide notice as provided in this

section shall be inmune fromany civil or crinminal liability

and from any professional disciplinary action with respect to

the provision of notice or failure to provide notice under

this section. Any such participant has the sane inmunity with

respect to participating in any judicial proceedings resulting

fromthe notice or failure to provide noti ce.

Section 3. This act shall take effect July 1 of the
year in which enacted.
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