Florida Senate - 1998 CS for SB 1152

Ey the Coommittee on Children, Famlies and Seniors and Senat or
0Ssi n

300- 1802-98
1 A bill to be entitled
2 An act relating to the devel opnental ly disabl ed
3 and nentally ill persons' unbrella trust fund
4 (RAB); anending s. 402.175, F.S.; revising
5 duties of the Departnent of Children and Fanily
6 Services with respect to such fund; providing
7 definitions; requiring annual accounti ng;
8 providing for rules; providing an effective
9 dat e.
10
11| Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. Section 402.175, Florida Statutes, is
14 | anended to read:
15 402.175 Legislative intent; devel opnentally disabl ed
16 | and nentally ill persons' unbrella trust fund.--
17 (1) The Legislature finds and declares that estate
18 | planning by fam lies of devel opnentally disabled and nentally
19| ill persons encourages fanmly ties and supports the health and
20 | wel fare of devel opnentally disabled and nentally ill persons.
21| The Legislature further recognizes that many fanilies do not
22 | have the continuing financial resources to establish
23 | i ndependent trusts for the benefit of their devel opnentally
24 | disabled and nmentally ill offspring. Therefore, it is the
25| intent of the Legislature by this act to develop an unbrella
26 | trust in which fanmlies may participate by conplying with the
27 | provi sions of this section.
28 (2) As used in this section, the term
29 (a) "Individual trust" nmeans a trust created with the
30 | nodel individual trust agreenent by which the fanmily of a
31| devel opnentally disabled or nentally ill person contributes
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1| assets for entrance into the unbrella trust fund for the

2 | benefit of the devel opnentally disabled or nentally il

3| person.

4 (b) "Main unbrella trust" neans that portion of the

5| unbrella trust fund which is funded from state appropriations,
6 | grants and donations, and renmi nder interests of individua

7| trusts, and interest thereon

8 (c) "Unbrella trust fund" neans the main unbrella

9| trust and the individual trusts.

10 (3) 2y The departnent shall cause to be established

11 | wrth—a—trust—econpany—which—has—+tsprincipat—ptace—of—business
12 | in—this—state an unbrella trust fund for the benefit of

13 | devel opnental |y disabled and nentally ill persons in this

14 | state. Such trust shall be funded by:

15 (a) State appropriations.

16 (b) Grants and donati ons

17 (c) The remainder interest left to the unbrella trust
18 | by the individual trusts as provided by paragraph

19 |(4) (b) 3)-tb)-

20 (4)3) In order to qualify for inclusion in the

21 | unbrella trust fund, a famly of a devel opnentally disabled or
22 | mentally ill person which that establishes an individual trust
23| for the developnentally disabled or nentally ill person shall:
24 (a) Create an individual trust that whieh shall equa
25| or exceed a nini num anount established by the departnent

26 | through its rulenaking authority based on the |ife expectancy
27 | of the devel opnentally disabled or nentally ill person. Such
28 | rule shall require no | ess than $2,500 and no nore than

29 | $30,000 for entrance into the unbrella trust.

30 (b) Leave an irrevocable remainder interest fromthe
31| individual trust to the main unbrella trust except that any
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remai nder in excess of $10,000 at the death of the

devel opnental |y disabled or nentally ill person shall be
subject to the conditions set forth by the individual trust
agreement rather than the main unbrella trust.

(c) Have the individual trust adninistered by the
trustee of the unbrella trust fund

(d) Conformto the requirenent of the nodel individua
trust as set forth by rule of the departnent pursuant to
par agr aph(6) (¢) ¢53{e)-

(5)t4)y(a) Each developnental ly disabled or mentally
ill person's incone shall be derived fromthe funds avail abl e
in the individual trust and income therefrom

(b) The nmain unbrella trust and interest earned
t hereon shall be used to fund the expenditures permitted by
par agr aph(6) (a) t5-(ajupon the expiration of funds avail able
to the devel opnentally disabled or nentally ill person through
his or her individual trust.

(6) £5) The departnment shall by rule:

(a) Establish specific expenditure categories within
which the trustee may nake di sbursenents.

1. Such categories shall be based on the nbst comobn
and reasonabl e unnmet needs of devel opnental |y disabl ed or
mentally ill persons.

2. Wth respect to the devel opnental |y disabl ed or
mentally ill person's using the noney available fromthe min
unbrella trust, a different category of expenditures may be
utilized, dependent upon the resources of the main unbrella
trust so that the principal of the main unbrella trust is not

substantially di m ni shed.
(b) Establish which types of property will qualify for
contribution to the unbrella trust fund.
3
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(c) Develop a nodel individual unrbreta trust
agreenent by which the fanmly of a devel opnental ly disabl ed or
mentally ill person can contribute assets for entrance into
the unbrella trust fund in order to mnimze any possibility
of conflicts between the main unbrella trust and the

i ndi vidual trust.
(d) Establish additional rules pertaining to the

admi ni stration of expenditures fromthe individual trust and

the establishnent of fees for adninistering the unbrella trust

fund.
(7) 6 The departnent shall contract for the
adm nistration of the unbrella trust fund with a trust conpany

that will serve as trustee of the unbrella trust fund and has

its principal place of business in this state. Trustees shal

serve w thout conpensation other than for the usual and
customary fees echarges for sinmlar admnistration of trusts of
a like amount. Adnministration fees shall be deducted fromthe

incone on the unbrella trust fund prior to the quarterly

i ncome distribution.
(8)t#H- The trustee shall:
(a) Deternmine that no funds fromthe unbrella trust

fund shall be used to pay for the types of services which the
state provides for devel opnentally disabled or nentally il
per sons.

(b) Determine that funds fromthe unbrella trust fund
shal | be used for benefits to devel opnental |y disabl ed or
mentally ill persons over and above those provided by state
and federal agencies.

(c) Accept grants and donations for the genera
benefit of the main unbrella trust.
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(d) Commingle and i nvest assets of trusts to obtain
t he hi ghest earnings for trusts.
(e) Maintain a record of receipts, incone, and

expendi tures on behal f of each devel opnental |y di sabl ed or
mentally ill person's individual trust and provide an annua

accounting thereon to the beneficiary of the trust or to the

beneficiary's representati ve.

(f) If the net incone of the trust at the end of any
cal endar year exceeds 10 percent of the state appropriations
to the trust, refund to the General Revenue Fund one-hal f of
t he excess.

(g) Have all other powers and duties necessary to
carry out the intent of this section

(9) t8) The trustee shall make no paynents to or
purchases for the developnentally disabled or nentally il
person which woul d nmake the devel opnental |y di sabl ed or
mentally ill person ineligible for state or federal social
service prograns.

Section 2. This act shall take effect upon becoming a
| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1152

- Renpves the | anguage aut hori zing the Departnment of
Children and Fam |y Services fromacting as trustee.

- Addi n Ianguage to provide that administration fees shal

be deducted fromthe incone on the unbrella trust fund
prior to the quarterly incone distribution
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