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Ey the Committee on Business Regul ation & Consuner Affairs
and Representative Sublette

1 A bill to be entitled

2 An act relating to regul ation of professions

3 and occupations; anendi ng ss. 455.225 and

4 455.621, F.S., relating to disciplinary

5 proceedi ngs for boards within the Departnent of
6 Busi ness and Professional Regulation and the

7 Departnent of Health, respectively; revising

8 provisions relating to whether failure to

9 conply with certain tine linmts constitutes

10 harm ess error in any resulting disciplinary
11 action; providing for disclosure of the

12 exi stence, but not the details, of an active
13 i nvestigation unless such disclosure would be
14 detrinental to the investigation; authorizing
15 conpl ai nants to view or obtain the

16 investigative file after an investigation is
17 conplete; providing a filing deadline for any
18 response to the information contained in the
19 investigative file to be considered at the
20 probabl e cause hearing; including nenbers of
21 the Legi sl ature anbng those persons or agencies
22 to whom confidential information nmay be
23 provided for investigatory or oversight
24 pur poses; allow ng such persons and agencies to
25 use or investigate such infornmation in any way
26 necessary to conplete their investigatory or
27 oversi ght duties; authorizing the rel ease of
28 i nformati on necessary to correct public
29 statenents nmade about an otherw se confidenti al
30 di sciplinary case that are fal se or m sl eadi ng;
31 amendi ng ss. 468.535, 490.00515, and 491. 0047,
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1 F.S.; correcting cross references, to conform

2 providing an effective date.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Subsections (2) and (10) of section

7 | 455. 225, Florida Statutes, are anended to read:

8 455,225 Disciplinary proceedings.--Disciplinary

9 | proceedi ngs for each board shall be within the jurisdiction of
10 | t he departnent.

11 (2) The departnent shall allocate sufficient and

12 | adequately trained staff to expeditiously and thoroughly

13 | determine |l egal sufficiency and investigate all legally

14 | sufficient conplaints. For purposes of this section, it is the
15| intent of the Legislature that the term "expeditiously" neans
16 | that the departnent ageney, for disciplinary cases under its
17 | jurisdiction, shall conplete the report of its initial

18 | investigative findings and reconmendati ons concerning the

19 | exi stence of probable cause within 6 nonths after its receipt
20| of the conplaint. The failure of the departnent ageney, for
21 | disciplinary cases under its jurisdiction, to conply with the
22| time limts of this section while investigating a conpl ai nt
23 | against a licensee constitutes harm ess error in any resulting
24 | subseguent disciplinary action unless an adm nistrative | aw
25 | judge a—<ourt finds that avoi dabl e delay by the department

26 | materially prejudiced the |icensee erther—thefatrnress—of—the
27 | proceeding—or—the—correectness—of—the—act-on—rmayhave—been

28 | rhapaitret—by—aratertal—error—in—procedure—or—afature—to

29 | foHHowprescribedproecedure. Wien its investigation is

30| complete and legally sufficient, the departnent shall prepare
31| and submit to the probable cause panel of the appropriate
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1| requlatory board the investigative report of the departnent.

2| The report shall contain the investigative findings and the

3 | recommendati ons of the departnent concerning the existence of
4 | probabl e cause. At any tine after legal sufficiency is found,
5| the departnment nay disniss any case, or any part thereof, if

6 | the departnent determines that there is insufficient evidence
7| to support the prosecution of allegations contained therein.

8 | The departnment shall provide a detailed report to the

9 | appropriate probable cause panel prior to dismssal of any

10| case or part thereof, and to the subject of the conpl aint

11| after disnissal of any case or part thereof, under this

12 | section. Fer—eases—disssetdpror—to—atintingof—probabte
13 | eause—stueh—+eport—is—conftdentiat—and—exenpt—F+rom—s—

14 ; —The probabl e cause panel shall have access, upon

15| request, to the investigative files pertaining to a case prior
16 | to disnissal of such case. If the departnent disnisses a case,
17 | the probabl e cause panel nmay retain i ndependent |egal counsel
18 | enpl oy investigators, and continue the investigation and

19 | prosecution of the case as it deens necessary.

20 (10)(a) Except as otherwi se provided in this

21 | subsection,the conplaint and all information obtained

22 | pursuant to the investigation by the departnent are

23| confidential and exenpt froms. 119.07(1) until 10 days after
24 | probabl e cause has been found to exist by the probable cause
25 | panel or by the departnent, or until the regul ated

26 | prof essional or subject of the investigation waives his or her
27 | privilege of confidentiality, whichever occurs first. However,
28 | in response to an inquiry about an individual |icensee, the
29 | departnent shall disclose the exi stence, but not the details,
30| of an active investigation, unless such disclosure would be
31| detrinental to the investigation
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1 (b) Any Hewever—this exenption froms. 119.07(1)

2 | under this subsection does not apply to actions agai nst

3 | unlicensed persons pursuant to s. 455.228 or the applicable

4 | practice act.

5 (c) Upon conpletion of an the investigation and

6 | pursuant to a witten request by the conplainant or the

7 | subject, the departnent shall provide the conpl ai nant or

8 | subj ect an opportunity to inspect the investigative file or

9| at the conplainant's or subject's expense, forward to that

10 | person the—subjeet a copy of the investigative file. The

11 | conpl ai nant or subject nmay nake the request to view or obtain
12| the file at any point after the investigation is conplete and
13| may file a witten response to the information contained in
14 | the investigative file. Such response nust be filed within 20
15| days prior to the date the probable cause hearing is to take
16 | place in order to be considered at the probabl e cause heari ng,
17 | unl ess an extension of tinme has been granted by the

18 | depart nent.

19 (d) This subsection does not prohibit the departnent

20| fromproviding such infornmation to any el ected nenber of the
21 | Legi sl ature, any | aw enforcement agency, or t+6 any ot her

22 | regul atory agency, and the receiving person or agency nay

23| utilize or investigate the information in whatever way is

24 | necessary to conplete the investigatory or oversight duties of
25| that person or agency.

26 (e) |If public statenents that are fal se or nisleading
27 | are made about an otherw se confidential disciplinary case,
28 | the departnent may disclose all infornmation necessary to

29 | correct such false or nisleading statenments.

30 Section 2. Subsections (2) and (10) of section

31| 455.621, Florida Statutes, are anended to read:
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1 455.621 Disciplinary proceedings.--Disciplinary

2 | proceedings for each board shall be within the jurisdiction of
3| the departnent.

4 (2) The departnent shall allocate sufficient and

5| adequately trained staff to expeditiously and thoroughly

6 | determ ne |l egal sufficiency and investigate all legally

7 | sufficient conplaints. For purposes of this section, it is the
8| intent of the Legislature that the term "expeditiously" neans
9| that the departnent conplete the report of its initial

10 | investigative findings and reconmendati ons concerning the

11 | exi stence of probable cause within 6 nonths after its receipt
12 | of the conplaint. The failure of the departnent, for

13 | disciplinary cases under its jurisdiction, to conply with the
14| tinme limts of this section while investigating a conpl ai nt
15| against a |licensee constitutes harm ess error in any resulting
16 | subseguent disciplinary action unless an adm nistrative | aw
17 | judge a—eourt finds that avoi dable delay by the depart nent

18 | materially prejudiced the |icensee etrther—thefatrrness—oef—the
19 | proceeding—or—the—correctness—of—the—actionrayhave—been

20 | rhapaitret—by—aratertal—error—in—procedure—or—afature—to

21 | foHHowprescribed—procedure. Wien its investigation is

22 | conplete and legally sufficient, the departnent shall prepare
23| and submit to the probable cause panel of the appropriate

24 | regul atory board the investigative report of the departnent.
25| The report shall contain the investigative findings and the
26 | recommendati ons of the departnent concerning the existence of
27 | probabl e cause. At any tinme after legal sufficiency is found,
28 | the departnent may di sm ss any case, or any part thereof, if
29 | the departnent deternmines that there is insufficient evidence
30| to support the prosecution of allegations contained therein.
31| The departnent shall provide a detailed report to the
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1| appropriate probabl e cause panel prior to dismnissal of any

2| case or part thereof, and to the subject of the conplaint

3| after dismssal of any case or part thereof, under this

4 | section. Fer—eases—disissetdprior—to—atintingof—probable

5 | eause,—suech—+eport—+s—econfidentia—and—exenmpt—from—s—

6 ; —The probabl e cause panel shall have access, upon

7| request, to the investigative files pertaining to a case prior
8| to dismissal of such case. If the departnent dism sses a case,
9 | the probabl e cause panel may retain i ndependent |egal counsel
10 | enpl oy investigators, and continue the investigation and

11 | prosecution of the case as it deens necessary.

12 (10)(a) Except as otherwi se provided in this

13 | subsection,the conplaint and all information obtained

14 | pursuant to the investigation by the departnent are

15| confidential and exenpt froms. 119.07(1) until 10 days after
16 | probabl e cause has been found to exist by the probable cause
17 | panel or by the departnent, or until the regul ated

18 | professional or subject of the investigation waives his or her
19 | privilege of confidentiality, whichever occurs first. However,
20| in response to an inquiry about an individual |licensee, the
21 | departnent shall disclose the exi stence, but not the details,
22 | of an active investigation, unless such disclosure would be
23 | detrinental to the investigation

24 (b) Any exenption froms. 119.07(1) under this

25 | subsection does not apply to actions agai nst unlicensed

26 | persons pursuant to s. 455.637 or the applicable practice act.
27 (c) Upon conpletion of an the investigation and

28 | pursuant to a witten request by the conpl ainant or the

29 | subj ect, the departnent shall provide the conpl ai nant or

30 | subject an opportunity to inspect the investigative file or
31| at the conplainant's or subject's expense, forward to that
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per son the—subjeet a copy of the investigative file.
Not wi t hst andi ng s. 455.667, the subject nay inspect or receive

a copy of any expert witness report or patient record
connected with the investigation if the subject agrees in
witing to maintain the confidentiality of any infornmation
received under this subsection until 10 days after probable
cause is found and to nmaintain the confidentiality of patient
records pursuant to s. 455.667. The conpl ai nant or subject my

nmake the request to view or obtain the file at any point after

the investigation is conplete and nay file a witten response

to the information contained in the investigative file. Such
response nust be filed within 20 days prior to the date the

probabl e cause hearing is to take place in order to be

consi dered at the probabl e cause hearing, unless an extension

of tinme has been granted by the departnent.
(d) This subsection does not prohibit the departnent
from providing such information to any el ected nenber of the

Legi sl ature, any | aw enforcement agency, or t+6 any ot her

regul atory agency, and the receiving person or agency nay

utilize or investigate the information in whatever way is

necessary to conplete the investigatory or oversight duties of

t hat person or agency.

(e) |If public statenents that are fal se or nisleading

are nmade about an otherw se confidential disciplinary case,

the departnment may disclose all information necessary to

correct such false or nisleading statenents.
Section 3. Subsection (2) of section 468.535, Florida
Statutes, is anended to read:

468.535 Investigations; audits; review--
(2) Al material conpiled by the departnent in any
i nvestigation, audit, review of a proposed change of ownership
7
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of an enpl oyee | easi ng conpany, or other review under this
part is subject to ss. 455.225(10)2)and 455.229(1).

Section 4. Section 490.00515, Florida Statutes, is
amended to read:

490. 00515 Exenptions from public records and neetings
requi renments. --The exenptions froms. 119.07(1) provided by
ss. 455.225(2)—and (10) and 455. 707455-26%(3)(e) and (5)(a)
al so apply to informati on concerning a provisiona
psychol ogi st regul ated by the Agency for Health Care
Adm ni stration and the Departnent of Health under this
chapter, a registered clinical social worker intern, a
registered marriage and famly therapist intern, a registered
nmental health counselor intern, a provisional clinical social
wor ker, a provisional nmarriage and famly therapist, or a
provi sional nental health counsel or regul ated by the Agency
for Health Care Administration and the Departnent of Health
under chapter 491. The exenption froms. 286.011 provided by
s. 455.225(4) also applies to the proceedi ngs of a probable
cause panel with respect to an investigation concerning a
provi sional psychol ogist, a registered clinical social worker
intern, a registered marriage and fanmily therapist intern, a
regi stered nental health counselor intern, a provisiona
clinical social worker, a provisional marriage and famly
t herapi st, or a provisional nental health counsel or regul ated
by the agency and departnent under this chapter or chapter
491. This section is subject to the Open Governnent Sunset
Revi ew Act of 1995 in accordance with s. 119.15 and shal
stand repeal ed on Cctober 2, 2002, unless reviewed and saved
fromrepeal through reenactnment by the Legi sl ature.

Section 5. Section 491.0047, Florida Statutes, is
amended to read:
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491. 0047 Exenptions from public records and neetings
requi renments. --The exenptions froms. 119.07(1) provided by
ss. 455.225(2)—and (10) and 455. 707455-26%(3)(e) and (5)(a)
al so apply to informati on concerning a provisiona
psychol ogi st regul ated by the Agency for Health Care
Adm ni stration and the Departnent of Health under chapter 490,
a registered clinical social worker intern, a registered
marriage and fanmily therapist intern, a registered nental
heal th counselor intern, a provisional clinical social worker,
a provisional nmarriage and family therapist, or a provisiona
nmental health counsel or regulated by the Agency for Health
Care Administration and the Departnent of Health under this
chapter. The exenption froms. 286.011 provided by s.

455, 225(4) also applies to the proceedi ngs of a probabl e cause
panel with respect to an investigation concerning a

provi sional psychol ogist, a registered clinical social worker
intern, aregistered marriage and fanmily therapist intern, a
regi stered nental health counselor intern, a provisiona
clinical social worker, a provisional marriage and famly

t herapi st, or a provisional nental health counsel or regul ated
by the agency and departnent under chapter 490 or this
chapter. This section is subject to the Open Governnent Sunset
Revi ew Act of 1995 in accordance with s. 119.15 and shal

stand repeal ed on Cctober 2, 2002, unless reviewed and saved
fromrepeal through reenactnment by the Legi sl ature.

Section 6. This act shall take effect January 1 of the
year after the year in which enacted
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