Fl ori da House of Representatives - 1997 HB 1243
By Representative Jacobs

1 Abill to be entitled
2 An act relating to continuing care contracts;
3 anending s. 651.011, F.S.; revising
4 definitions; anending s. 651.013, F.S.
5 speci fying application of additional laws to
6 providers of continuing care; anending s.
7 651.015, F.S.; revising certain filing fee
8 provi sions; anending s. 651.022, F.S.; deleting
9 certain escrow agreenent requirenents; linmting
10 the Departnent of Insurance's authority to
11 approve certain applications; anmending s.
12 651.023, F.S.; clarifying provisions for
13 applications for certificates of authority;
14 revising criteria for granting certain
15 nortgages; linmting departnent authority to
16 approve certain applications; deleting certain
17 provi sions for renewal of certificates of
18 authority; anmending s. 651.0235, F.S.
19 providing for continuing validity of
20 certificates of authority; anending s. 651. 026,
21 F.S.; requiring a filing fee for annua
22 reports; providing requirenents for financial
23 reports and information; anending s. 651. 033,
24 F.S.; revising investnent criteria for escrow
25 accounts; revising criteria for managi ng and
26 admi ni stering escrow accounts; anending s.
27 651.035, F.S.; clarifying mninmumliquid
28 reserve requi renents; decreasing certain escrow
29 operating reserve requirenents; requiring
30 providers to maintain a renewal and repl acenent
31 reserve in escrow, providing criteria;
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1 providing requirenents for use of such

2 reserves; anending s. 651.051, F.S.; requiring
3 certain notice before renoval of certain assets
4 and records fromthe state; anendi ng s.

5 651.055, F.S.; requiring subnmittal to and

6 approval by the departnent of all continuing

7 care contracts and addenda; revising continuing
8 care agreenent provisions to apply to

9 continuing care contracts; anending s. 651.061
10 F.S.; providing criteria and requirenents for
11 certain refunds to residents upon termnination
12 of contracts; anmending s. 651.065, F.S.

13 appl ying certain wai ver provisions to

14 continuing care contracts; anending s. 651.071
15 F.S.; applying preferred clains provisions to
16 continuing care contracts in receivership;

17 anending s. 651.091, F.S.; requiring providers
18 to make available for review certain master

19 pl ans and plans for expansion or devel opnent;
20 requiring providers to furnish residents a copy
21 of resident's rights; requiring filing of

22 certain information with the departnent;

23 anending s. 651.095, F.S.; requiring departnent
24 approval of certain provider adverti sing;

25 limting certain provider advertising; anmending
26 s. 651.105, F.S.; applying exam nation and

27 i nspection provisions to continuing care

28 contracts; anending s. 651.106, F.S.; providing
29 addi tional grounds for refusal, suspension, or
30 revocation of certificates of authority;

31 provi di ng continuing requirements for providers
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1 after revocation of a certificate; anending s.

2 651. 107, F.S.; clarifying status of

3 certificates of authority not reinstated;

4 creating s. 651.1081, F.S.; specifying renedies

5 in cases of unlawful sal es by providers;

6 anending s. 651.111, F.S.; broadening the

7 departnent's inspection authority; anending s.

8 651. 114, F.S.; applying delinguency proceedings

9 and renedial rights provisions to continuing

10 care contracts; clarifying certain notice

11 requirenents relating to rel ease of certain

12 escrow funds; anmending s. 651.1151, F.S.

13 requiring accessibility by residents or

14 resi dent organi zations to managenent services

15 contracts; anending s. 651.118, F.S.

16 clarifying a receivership provision; anendi ng

17 s. 651.121, F.S.; requiring the Continuing Care
18 Advi sory Council to assist the departnent in

19 certain actions; repealing s. 651.041, F.S.
20 relating to use of reserves for investnent
21 pur poses; providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Subsection (2) of section 651.011, Florida
26 | Statutes, 1996 Supplenent, is anmended, and subsection (12) is
27 | added to said section, to read:
28 651.011 Definitions.--For the purposes of this
29 | chapter, the term
30 (2) "Continuing care" or "care" neans furnishing
31| pursuant to a contract an—agreerent shelter—foeod-and either

3
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNER O

Fl ori da House of Representatives - 1997 HB 1243
542- 153A- 97

nursing care or personal services as defined in s.
400. 402(16), whether such nursing care or personal services
are provided in the facility or in another setting designated
by the contract agreerent for continuing care, to an
i ndi vidual not related by consanguinity or affinity to the
provi der furnishing such care, upon paynent of an entrance
fee. Oher personal services provided shall be designated in
the continuing care contract agreenment. Contracts Agreerents
to provide continuing care include agreenents to provide care
for any duration, including contracts agreerents that are
ternmi nable by either party.

(12) "Advertising" neans the dissenination of any

written, visual, or electronic information by a provider, or

any person affiliated with or controlled by a provider, to

potential residents or their representatives for the purpose

of inducing such persons to subscribe to or enter into a

contract to reside in a continuing care community covered by

this act.

Section 2. Section 651.013, Florida Statutes, is
amended to read:

651. 013 Chapter exclusive; applicability of other
| aws. - -

(1) Except as herein provided, providers of continuing
care faetHties shall be governed by the provisions of this
chapter and shall be exenpt fromall other provisions of the
Fl ori da I nsurance Code.

(2) In addition to other applicable provisions cited

in this chapter, the departnent has the authority granted
under ss. 624.302-624.305, ss. 624.308-624.312, s.
624.319(1)-(3), ss. 624.320-624.321, s. 624.324, and s. 624.34

4
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1| of the Florida Insurance Code to regul ate providers of

2 | continuing care.

3 Section 3. Subsection (2) of section 651.015, Florida
4| Statutes, is anended to read:

5 651.015 Admnistration; forns; fees; rules;

6| fines.--The admnistration of this chapter is vested in the

7 | departnent, which shall

8 (2) Collect in advance, and the applicant shall pay in
9 | advance, the follow ng fees:

10 (a) At the tinme of filing an application for a

11 | certificate of authority, an application fee in the anount of
12 | $75 for each facility.

13 (b) At the tinme of filing the annual report required
14 | by s. 651. 026 renewal—of—a—provistonat—certifiecate—of

15 | avthort+ty—or—a—certiHiecate—of—authority, a renewal fee in the
16 | anount of $100$#5 for each year or part thereof for each

17 | facility where—eonrtinuing——care—+s—provided.

18 (c) A late fee iAan—amount—egual—to—50percent—of—the
19 | renewal—fee—in—effect—onthetast—precedingregular—renewal-
20 - .

21 | for—under—this—echapter—thedepartwent—ray—tevy—a+ne not to
22 | exceed $50 a day for each day of nonconpli ance.

23 (d) A fee to cover the actual cost of a credit report
24 | and fingerprint processing. An—navestigation—+fee—to—bepaid
25 | upen—otriginal—appti-cation—in—the—anpunt—of—$100-for—each

26 | facittty—where—econtinuing—care—+sprovidet—Yporn—appt—cation
27 | subseguent—to—the—denat—of—an—earHer—apptHecation—or

28 | subseguent—to—therevoecati-on—sSuspenstor—or—sturrender—of—a
29 e F hot-ty—t I b " .

30 | advance—ant—the—apptH-eant—shaH—pay—+n—-atdvance,—a—second

31 | . . F . I : .
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(e) At the tine of filing an application for a Fer—the
issuance—of—the provisional certificate of authority, a fee in
t he anmobunt of $50.

Section 4. Paragraph (i) of subsection (3) and

subsection (7) of section 651.022, Florida Statutes, are
anended, and subsection (8) is added to said section, to read:

651.022 Provisional certificate of authority;
application. - -

(3) In addition to the information required in
subsection (2), an applicant for a provisional certificate of
authority shall submit a market feasibility study. The narket
feasibility study shall include at |least the follow ng
i nformati on:

(i) The application for a provisional certificate of
authority shall be acconpanied by the forns of the continuing
care residency and reservation contracts and escrow agreenents

proposed to be used by the provider in the furnishing of care.
If the departnment finds that the continuing care contracts and

escrow agreenents conply with ss. 651.023(1)(c), 651.033, and
651. 055, it shall approve them Thereafter, no other form of
contract or agreenent nay be used by the provider until it has
been subnitted to the departnment and approved.

(7) The issuance of a provisional certificate of
authority entitles the applicant to collect entrance fees and
reservation deposits from prospective residents. Al or any

part of an entrance fee or deposit fees—and—deposits coll ected

shal |l be placed in an escrow account or on deposit with the

departnent, pursuant to s. 651.033, until a certificate of

authority is issued by the departnent. An—escrowagreerent
et w I he—bank. . .
Fatien ey . . I
6
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(8) The departnent shall not approve any application

which includes in the plan of financing any encunbrance of the

operating reserves required by this chapter
Section 5. Section 651.023, Florida Statutes, is
anended to read:

651.023 Certificate of authority; applications
renewal-. - -

(1) After issuance of a provisional certificate of
authority, the departnent shall issue to the holder of such
provisional certificate of authority a certificate of
authority; provided, however, that no certificate of authority
shal |l be issued until the holder of such provisiona
certificate of authority provides the departnment with the
followi ng information:

(a) Any material change in status with respect to the
information required to be filed under s. 651.022(2) in the
application for a provisional certificate of authority.

(b) A feasibility study prepared by an i ndependent
consul tant which contains all of the information required by
s. 651.022(3) and contains financial forecasts or projections
prepared in accordance with standards pronul gated by the
American Institute of Certified Public Accountants or

7
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financial forecasts or projections prepared in accordance with
standards for feasibility studies or continuing care
retirenent communities promul gated by the Actuarial Standards
Board. The study nust also contain an independent eval uation
and exam nation opinion, or a conparabl e opinion acceptable to
t he departnent, by the consultant who prepared the study, of

t he underl yi ng assunptions used as a basis for the forecasts
or projections in the study and that the assunptions are
reasonabl e and proper and that the project as proposed is
feasible. The study shall take into account project costs,
actual marketing results to date and marketing projections,
resident fees and charges, conpetition, resident contract

provi sions, and any other factors which affect the feasibility
of operating the facility.

(c) Subject to the requirenents of subsection (2), a
provider may submit an application for a certificate of
authority and any required exhibits upon subm ssion of proof
that the project has a mnimum of 30 percent of the units
reserved for which the provider is charging an entrance fee;
however, this provision shall not apply to an application for
a certificate of authority for the acquisition of a facility
for which a certificate of authority was issued prior to
Cctober 1, 1983, to a provider who subsequently becones a
debtor in a case under the United States Bankruptcy Code, 11
US. C ss. 101 et seq., or to a provider for which the
departnment has been appoi nted receiver pursuant to the
provisions of part Il of chapter 631. tnerder—for—atunit—to
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651055

(d) Proof that commitnents have been secured for both
construction financing and | ong-term financing or a docunented
pl an acceptable to the departnent has been adopted by the
applicant for |ong-termfinancing.

(e) Proof that all conditions of the | ender have been

satisfied to activate the commitment to di sburse funds other
than the obtaining of the certificate of authority, the

conpl etion of construction, or the closing of the purchase of
realty or buildings for the facility.

(f) Proof that the aggregate anpunt of entrance fees
received by or pledged to the applicant, plus anticipated
proceeds fromany long-termfinancing commitnent, plus funds
fromall other sources in the actual possession of the
appl i cant, equal not l|less than 100 percent of the aggregate
cost of constructing or purchasing, equipping, and furnishing
the facility plus 100 percent of the anticipated startup
| osses of the facility.

9
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(g) Conplete audited financial statenents of the
appl i cant, prepared by an i ndependent certified public
accountant in accordance with generally accepted accounting
principles, as of the date the applicant comenced busi ness
operations or for the fiscal year that ended i mediately
precedi ng the date of application, whichever is later, and
conpl ete unaudited quarterly financial statenents attested to
by the applicant subsequent to the date of the last audit.

(h) Proof that the applicant has conplied wtH—be—-abte
to—ecorpty wWith the escrow requirenents of subsection (3) or
subsection (5) and will be able to conply with s. 651. 035.

(i) Such other reasonable data, financial statenents,
and pertinent information as the departnent may require with
respect to the applicant or the facility, to deternine the
financial status of the facility and the nmanagenent
capabilities of its nanagers and owners.

(j) Wthin 30 days of the receipt of the information
requi red under paragraphs (a)-(h), the departnent shal
exam ne such information and shall notify the provider in
writing, specifically requesting any additional information
the departnent is pernmitted by lawto require. Wthin 15 days
after receipt of all of the requested additional information
the departnent shall notify the provider in witing that al
of the requested infornmation has been received and the
application is deened to be conplete as of the date of the
notice. Failure to so notify the applicant in witing within
the 15-day period shall constitute acknow edgnent by the
departnment that it has received all requested additiona
information, and the application shall be deenmed to be
conpl ete for purposes of review upon the date of the filing of
all of the required additional information

10
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(k) Wthin 45 days after an application is deened
conplete as set forth in paragraph (j), and upon conpl etion of
the remaining requirenents of this section, the departnment
shall conmplete its review and shall issue, or deny, to the
hol der of a provisional certificate of authority a certificate
of authority. If a certificate of authority is denied, the
departnment shall notify the hol der of the provisiona
certificate of authority in witing, citing the specific
failures to satisfy the provisions of this chapter. |If
deni ed, the holder of the provisional certificate of authority
shall be entitled to an admi nistrative hearing pursuant to
chapter 120.

(2)(a) The departnent shall issue a certificate of
authority upon its determ nation that the applicant neets al
requi renments of |aw and has subnitted all of the infornmation
required by this section, that all escrow requirenents have
been satisfied, and that the fees prescribed in s. 651.015(2)
have been paid. Notwi thstanding satisfaction of the
30-percent mnimum reservation requirenment of paragraph
(1)(c), no certificate of authority shall be issued until the
project has a mninmum of 50 percent of the units reserved for
which the provider is charging an entrance fee, and proof
thereof is provided to the departnent.

(b) In order for a unit to be considered reserved

under this section, the provider nust collect a nininum

deposit of 10 percent of the then current entrance fee for

that unit, and nust assess a forfeiture penalty of 2 percent

of the entrance fee due to term nati on of the reservati on

contract after 30 days for any reason other than the death or

serious illness of the resident, the failure of the provider

to neet its obligations under the reservation contract, or
11

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N O O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1997 HB 1243
542- 153A- 97

ot her circunstances beyond the control of the resident that

equitably entitle the resident to a refund of the resident's

deposit. The reservation contract shall state the cancell ation

policy and the terns of the continuing care contract to be

entered into.

(3) No nore than 25 percent of the noneys paid for al
or any part of an initial entrance fee nmay be included or
pl edged for the construction or purchase of the facility, or
i ncluded or pledged as security for long-termfinancing. The
term"initial entrance fee" nmeans the total entrance fee
charged by the facility to the first occupant of a unit. A
m ni nrum of 75 percent of the noneys paid for all or any part
of an initial entrance fee collected shall be placed in an
escrow account or on deposit with the departnent as prescribed
ins. 651.033.

(4) The provider shall be entitled to secure rel ease
of the noneys held in escrow within 7 days after receipt by
the departnent of an affidavit fromthe provider, along with
appropriate copies to verify, and notification to the escrow
agent by certified mail, that the follow ng conditions have
been sati sfi ed:

(a) A certificate of occupancy has been issued.

(b) Paynent in full has been received for no | ess than
70 percent of the total units of a phase or of the total of
t he conbi ned phases construct ed.

(c) The consultant who prepared the feasibility study
required by this section or a substitute approved by the
departnment certifies that there has been no material adverse
change in status with regard to the feasibility study, with
such statenent dated not nore than 12 nonths fromthe date of
filing for departnent approval. |f a material adverse change

12
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shoul d exist at the tinme of subm ssion, then sufficient
informati on acceptable to the departnent and the feasibility
consultant shall be submitted which renedi es the adverse
condi ti on.

(d) Proof that commitnents have been secured or a
docunent ed pl an adopted by the applicant has been approved by
the departnent for |ong-termfinancing.

(e) Proof that the provider has sufficient funds to
neet the requirenents of s. 651.035, which may include funds
deposited in the initial entrance fee account.

(f) Proof as to the intended application of the
proceeds upon rel ease and proof that the entrance fees when
rel eased will be applied as represented to the departnent.

Not wi t hst andi ng any provision of chapter 120, no person, other
than the provider, the escrow agent, and the departnent, shal
have a substantial interest in any departnental decision
regardi ng rel ease of escrow funds in any proceedi ngs under
chapter 120 or this chapter regarding rel ease of escrow funds.
(5 Inlieu of fulfilling the requirenents in
subsection (3) and paragraphs (4)(b) and (d), the—provider—ay
have—suf-fHeirent—funds—i+n—the—escrowaccount—to—rneet—att+
ottstanding—debts—oen—the—faci-Hty—and—equprent—t he
departnment may authorize the rel ease of such funds to retire
all outstanding debts on the facility and equi pnent upon
application of the provider and upon the provider's show ng
that the provider will grant to initial the residents and al
subsequent generation residents a first nortgage on the | and,

bui | di ngs, and equi pnent that constitute the facility, and

that the provider satisfies the requirenents of paragraphs

(4)(a), (c), and (e). Such nortgage shall secure the refund
13
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of the entrance fee in the anount required by this chapter
The granting of such nortgage shall be subject to the
fol |l owi ng:

(a) The first nortgage shall fay be granted to an
i ndependent & trust which is beneficially held by all the
residents who reside in the facility pursuant to a continuing

care contract regardl ess of the date of entry. The docunent

creating the trust shall contain a provision that it agrees to

an annual audit and will furnish to the departnent al

information the departnment nay reasonably require. The

nortgage may secure paynent on bonds issued to the residents
or trustee. Such bonds shall be redeemable after term nation
of the residency contract agreerent in the anount and nanner
required by this chapter for the refund of an entrance fee.

(b) Before granting a first nortgage to the residents,
all construction shall be substantially conpleted and
substantially all equi pnent shall be purchased. No part of
the entrance fees nmay be pl edged as security for a
construction |loan or otherwi se used for constructi on expenses
before the conpl etion of construction

(c) If the provider is leasing the land or buildings
used by the facility, the |leasehold interest shall be for a
termof at |east 30 years.

(6) The tinmefranes provided under s. 651.022(5) and
(6) apply to applications submtted under s. 651.021(2). The
departnment may not issue a certificate of authority under this
chapter to any facility which does not have a conponent which
is to be licensed pursuant to ehapter—395——o+ part Il or part
Il of chapter 400 or which will not offer personal services
or nursing services through witten contractual agreenent. Any
written contractual agreenent nust be disclosed in the

14
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continuing care contract and is subject to the provisions of
s. 651.1151, relating to administrative, vendor, and
managenent contracts.

(7) The departnent shall not approve an application

which includes in the plan of financing any encunbrance of the

operating reserves required by this chapter

Section 6. Section 651.0235, Florida Statutes, is
amended to read:

651. 0235 Validity Anrntat—renewal of provisiona
certificates of authority and certificates of authority.--

(1) The provisional certificate of authority and
certificate of authority shall be valid for as |long as

the—+enewal—feepreseribetd—+n—s—651015(2)—antd—upoh—a
determnation—by the departnent determ nes that the provider

continues to neet the requirenents of this chapter

(2) If the provider fails to neet the requirenents of
this chapter for a provisional certificate of authority or a

certificate of authority, the departnment nay notify issue—a
renewal——cert+Hecate—+f—+t—notifi+es the provider of any
deficiencies and requires the provider to correct such
deficiencies within a period to be determ ned by the
departnment. If such deficiencies are not corrected within 20
days after the notice to the provider, or within less tine at
the discretion of the departnent, the departnent shall notify
t he advi sory council, which nay assist the facility in
formulating a renedial plan to be subnitted to the departnent
no later than 60 days fromthe date of notification. The tine
period granted to correct deficiencies may be extended upon
subm ssion of a plan for corrective action approved by the
departnment. |f such deficiencies have not been cleared by the
15
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1| expiration of such tinme period, as extended, the departnent

2| shall petition for a delinguency proceedi ng or pursue such

3| other relief as is provided for under this chapter s—65%114,
4| as the circunstances nmay require.

5 (3) The Departnent of Insurance shall notify the

6 | Agency for Health Care Adm ni strati on Bepartrent—ef—Heatth—and
7 | RehabitHtative—Serviees of any facility for which a

8 | provisional certificate of authority or certificate of

9| authority is no |longer valid has—rnot—been—renewned.

10 Section 7. Subsections (7) and (8) are added to

11 | section 651.026, Florida Statutes, to read:

12 651. 026 Annual reports.--

13 (7) Afiling fee in the amount of $100 shall acconpany
14 | each annual report required by this section

15 (8) Al financial reports and any suppl enent al

16 | financial information subnitted to the departnent shall be

17 | prepared in conformity with generally accepted accounting

18 | principl es.

19 Section 8. Section 651.033, Florida Statutes, is

20 | anended to read:

21 651. 033 Escrow accounts. --

22 (1) When funds are required to be deposited in an

23 | escrow account pursuant to s. 651.022, s. 651.023, s. 651.035,
24 | or s. 651.055:

25 (a) The escrow account shall be established in a

26 | Florida bank, Florida savings and | oan association, or Florida
27 | trust conpany acceptable to the departnent or on deposit with
28 | the departnent; and the funds deposited therein shall be kept
29 | and nmmi ntained in an account separate and apart fromthe

30 | provider's business accounts.

31

16
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(b) An escrow contract agreerent shall be entered into
bet ween t he bank, savings and | oan associ ation, or trust
conpany and the provider of the facility; the contract
agreerent shall state that its purpose is to protect the
resident or the prospective resident; and, upon presentation
of evidence of conpliance with applicable portions of this
chapter, or upon order of a court of conpetent jurisdiction
t he escrow agent shall release and pay over the funds, or
portions thereof, together with any interest accrued thereon
or earned frominvestnent of the funds, to the provider or
resident as directed.

(c) Any contract agreerent establishing an escrow
account required under the provisions of this chapter shall be
subj ect to approval by the departnent. The contract agreenent
shall be in witing and shall contain, in addition to any
ot her provisions required by law, a provision whereby the
escrow agent agrees to abide by the duties inposed under this
section.

(d) Al funds deposited in an escrow account, if

i nvested, shall be invested as set forth in part Il of chapter

625; however, such investnent shall not dinnish the funds

held in escrow bel ow the anobunt required by this chapter. A

funds deposited in an escrow account shall not be subject to

any H-ens—o+ charges by the escrow agent except escrow agent

fees associated with admi nistering the accounts, or subject to

any liens,judgnments, garnishments, er creditor's claims or
ot her encunbrances agai nst the provider or facility except as
provided in s. 651.035(1).

(e) At the request of either the provider or the

departnent, the escrow agent shall issue a statenent
i ndicating the status of the escrow account.
17
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(2) In addition, whenftunds—aretreguired—+to—be

tb) the escrow agreenent shall provide that the escrow

agent or another person designated to act in his place and the
provider, except as otherw se provided in s. 651. 035, shal

notify the departnent in witing at |east 10 days before the
wi t hdrawal of any portion of any funds required to be escrowed
under the provisions of s. 651.035. However, in the event of
an energency and upon petition by the provider, the departnent
may wai ve the 10-day notification period and allow a

18
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wi thdrawal of up to 10 percent of the required mnimumliquid
reserve. The departnent shall have 3 working days to deny the
petition for the energency 10-percent withdrawal. |[|f the
departnment fails to deny the petition within 3 working days,
the petition shall be deened to have been granted by the
departnment. For the purpose of this section, "working day"
neans each day that is not a Saturday, Sunday, or | egal
holiday as defined by Florida law. Al so for the purpose of
this section, the day the petition is received by the

departnent shall not be counted as one of the 3 days.

(3) In addition, when entrance fees are required to be
deposited in an escrow account pursuant to s. 651.022, s.
651. 023, or s. 651.055:

(a) The—escrowagreenent—between—thebank——savings—and
I Fati-en ey o b

prospective—+esident-The provi der shall deliver to the
19
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resident a witten receipt. The receipt shall show the
payor's nane and address, the date, the price of the care
contract agreerent, and the anount of noney paid. A copy of
each recei pt together with the funds shall be deposited with
the escrow agent or as provided in paragraph (c). The escrow

agent shall release such funds to the provider upon the

expiration of 7 days after the date of receipt of the funds by

the escrow agent if the provider, operating under a

certificate of authority issued by the departnent, has net the

requi renments of s. 651.023(4). However, if the resident

rescinds the contract within the 7-day period, the escrow

agent shall release the escrowed fees to the resident.

(b) te)y Erecks—drafts,—androney—orders—for—deposit

escrow-agent— At the request of an individual resident er—a
prospective—+estdent of a facility, the escrow agent shal
i ssue a statenent indicating the status of the resident's
portion of the escrow account.

(c) At the request of an individual resident of a

facility, the provider may hold the check for the 7-day period

and shall not deposit it during this tine period. |If the

resident rescinds the contract within the 7-day period, the

check shall be inmmediately returned to the resident. Upon the

expiration of the 7 days, the provider shall deposit the

check.
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(4) Any fees of $1,500 or |less which are assessed with
respect to prospective residents to have their names placed on
a facility's waiting list shall not be subject to the escrow
provi sions of this section.

(5) When funds are required to be deposited in an
escrow account pursuant to s. 651.022, s. 651.023, or s.

651. 035, the follow ng shall apply:

(a) The escrow agreenent shall require that the escrow
agent furnish the provider with a quarterly statenent
i ndi cating the anbunt of any di sbursenents from or deposits to
t he escrow account and the condition of the account during the
period covered by the statenment. The agreenent shall require
that the statenent be furnished to the provider by the escrow
agent on or before the 10th day of the nonth follow ng the end
of the quarter for which the statenent is due. |f the escrow
agent does not provide the quarterly statenent to the provider
on or before the 10th day of the nonth follow ng the nonth for
which the statenent is due, the departnent may, in its
di scretion, |levy against the escrow agent a fine not to exceed
$25 a day for each day of nonconpliance with the provisions of
thi s subsecti on.

(b) If the escrow agent does not provide the quarterly
statenent to the provider on or before the 10th day of the
month follow ng the quarter for which the statenent is due,
the provider shall, on or before the 15th day of the nonth

21
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1| following the quarter for which the statenent is due, send a
2| witten request for the statenent to the escrow agent by

3| certified mail return receipt requested.

4 (c) On or before the 20th day of the nonth foll ow ng
5| the quarter for which the statenent is due, the provider shal
6| file with the departnent a copy of the escrow agent's

7| statenment or, if the provider has not received the escrow

8 | agent's statenent, a copy of the witten request to the escrow
9| agent for the statenent.

10 (d) The departnent may, in its discretion, in addition
11| to any other penalty that may be provided for under this

12 | chapter, levy a fine against the provider not to exceed $25 a
13 | day for each day the provider fails to conply with the

14 | provisions of this subsection.

15 (e) Funds held on deposit with the departnent are

16 | exenpt fromthe reporting requirenents of this subsection

17 t6)—Fhe—taiture—tormantar-n—escronwed—ftunds—as—provi-ded
18 | in—this—chapter—shalH——stubject—theprovider—to—theprovistons
19 | estabtshetd—by—s—651-166—6r—s—651-—3114—
20 Section 9. Paragraph (a) of subsection (1) and
21 | subsections (2) and (4) of section 651.035, Florida Statutes,
22 | are anended, and subsection (8) is added to said section, to
23 | read:
24 651.035 Mnimumliquid reserve requirenents. --
25 (1)(a) A provider shall maintain in escrow and as a
26 | minimumliquid reserve an anount equal to the aggregate anount
27 | of all principal and interest paynents due during the fisca
28 | year on any nortgage |oan or other long-termfinancing of the
29 | facility, including taxes and insurance as recorded in the
30| audited financial statenents required under s. 651.026. The
31| anobunt shall include any | easehold paynments and all costs

22
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related to sane. |If principal paynents are not due during the
fiscal year, the provider shall naintain in escrow as a
mninmum | iquid reserve an anpbunt equal to interest paynents
due during the next 12 48 nonths on any nortgage | oan or other
|l ong-termfinancing of the facility, including taxes and

i nsurance.

(2) (a) Each provider shall naintain in escrow an
operating reserve in an anount equal to 30 percent of the
total operating expenses projected in the feasibility study
required by s. 651.023(H(b)yfor the first 12 nonths of
operation. Thereafter, each provider shall maintain in escrow
an operating reserve in an anmount equal to 15 36 percent of
the total operating expenses in the annual report filed
pursuant to s. 651.026. Were a provider has been in
operation for nore than 12 nonths, the total annual operating
expenses shall be deternined by averaging the total annua
operati ng expenses reported to the departnent by the nunber of
annual reports filed with the departrment within the i medi ate
precedi ng 3-year period subject to adjustnent in the event
there is a change in the nunber of facilities owned. For
pur poses of this subsection, total annual operating expenses
shal |l include all expenses of the facility except:
depreciation and anortization; interest, insurance and taxes
i ncluded in subsection (1); extraordinary expenses which are
adequat el y expl ai ned and docunented in accordance with
general |y accepted accounting principles; and changes in the
obligation to provide future services to current residents.
Begi nni ng January 1, 1993, the operating reserves required
under this subsection shall be in an unencunbered account held
in escrow for the benefit of the residents. Such funds nay
not be encunbered or subject to any liens or charges by the

23
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1| escrow agent or judgnents, garnishnents, or creditors' clains
2 | agai nst the provider or facility. However, if a facility had
3]lalien, nortgage, trust indenture, or simlar debt instrunent
4] in place prior to January 1, 1993, which encunbered all or any
5] part of the reserves required by this subsection and such

6 | funds were used to neet the requirenents of this subsection

7 | then such arrangenent nmay be continued, unless a refinancing
8 | or acquisition has occurred, and the provider shall be in

9| conpliance with this subsection

10 (b) Each provider shall nmaintain in escrow a renewal
11| and repl acenent reserve in an anount equal to 15 percent of
12 | the total accumul ated depreciati on based on the audited

13| financial statenent required to be filed pursuant to s.

14 | 651. 026, not to exceed 15 percent of the facility's average
15 | operati ng expenses for the past 3 fiscal years based on the
16 | audited financial statenents for each of such years. For a
17 | provider who is an operator of a facility but is not the owner
18 | and depreciation is not included as part of the provider's

19 | financial statenent, the renewal and repl acenent reserve
20 | required by this paragraph shall equal 15 percent of the total
21 | operating expenses of the provider, as described in this
22 | section. Each provider licensed prior to Cctober 1, 1983,
23| shall be required to fully fund the renewal and repl acenent
24 | reserve by Cctober 1, 2003, by nmultiplying the difference
25 | between the fornmer escrow requirenent and the present escrow
26 | requirenment by the nunber of years the facility has been in
27 | operation after Cctober 1, 1983.
28 (4)(a) In facilities where not all residents tenrants
29 | are under continuing care contracts agreenents, the reserve
30 | requirenents of subsection (2) shall be conputed only with
31| respect to the proportional share of operating expenses that

24
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is applicable to residents as defined in s. 651.011. For
purposes of this calculation, the proportional share shall be
based upon the ratio of residents under continuing care
contracts agreerents to those residents who do not hold such
contracts agreerents

(b) In facilities which have voluntarily and
permanent |y di sconti nued nmarketing continuing care contracts
agreerents, the departnent may allow a reduced debt service
reserve as required in subsection (1) based upon the ratio of
residents under continuing care contracts agreerents to those
residents who do not hold such contracts agreerents if the
departnment finds that such reduction is not inconsistent with
the security protections intended by this chapter. |n naking
this determnation, the departnent nmay consi der such factors
as the financial condition of the facility, the provisions of
t he outstandi ng continuing care contracts agreerents, the
rati o of residents under continuing care agreenents to those
residents who do not hold a continuing care contract
agreerent, current occupancy rates, previous sales and
mar keting efforts, |ife expectancy of the remmining contract
hol ders, and the witten policies of the board of directors of
the provider or a simlar board.

(8)(a) Each fiscal year, a provider nmay withdraw up to

33 percent of the total renewal and repl acenent reserve

avail able. The reserve available is equal to the market val ue

of the invested reserves at the end of the provider's prior

fiscal year. The withdrawal is to be used for capital itens or

maj or repairs and before any funds are eligible for

wi thdrawal , the provider nust obtain witten pernission from

the departnent by submitting the followi ng i nformation

25
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1. The amount of the w thdrawal and the i ntended use

of the proceeds.

2. A board resolution and sworn affidavit signed by

two officers or general partners of the provider which

i ndi cates approval of the withdrawal and use of the funds.

3. Proof that the provider has net all funding

requi renments for the operating, debt service, and renewal and

repl acenent reserves conputed for the previous fiscal year

4, Anticipated paynent schedule for refunding the

renewal and repl acenent reserve fund.
(b) Wthin 30 days after the withdrawal of funds from
the renewal and repl acenent reserve fund, the provider nust

begi n refundi ng the reserve account in equal nonthly paynents

which allow for a conplete funding of such withdrawal within

36 nonths. |f the paynent schedul e required under subparagraph

(a)4. has changed, the provider nust update the departnent

with the new paynment schedule. If the provider fails to nake a

required nonthly paynent or the paynent is late, the provider

nmust notify the departnent within 5 days after the due date of

the paynent. No additional withdrawals fromthe renewal and

repl acenent reserve will be allowed until all schedul ed

paynents are current.
Section 10. Section 651.051, Florida Statutes, is
anended to read:

651. 051 Mai ntenance of assets and records in
state.--No records or assets nmay be renoved fromthis state by
a provider unless the departnent consents to such renoval in
writing before such renoval. Such consent shall be based upon
the provider's subnmitting satisfactory evidence that the

renoval will facilitate and make nore econonical the
operations of the provider and will not dimnish the service
26
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1| or protection thereafter to be given the provider's residents
2]linthis state. Prior to such renoval, the provider shall give
3] notice to the president or chair of the facility's residents

4] council. |If such renpval is part of a cash managenent system
5| which has been approved by the departnment, disclosure of the

6 | systemshall neet the notification requirenents.

7 Section 11. Section 651.055, Florida Statutes, is

8 | anended to read:

9 651. 055 Contracts Agreerents; right to rescind. --

10 (1) Each continuing care contract and each addendumto
11| such contract shall be submitted to and approved by the

12 | departnent prior to its use in this state. Thereafter, no

13| other formof contract shall be used by the provider unless it
14 | has been submitted to and approved by the departnent. +n

15 | addit+on—to—other—provistons—constdered—proper—to——effectuate
16 | any—coentinuing—ecare—agreenent-Each contract agreerent shal l

17 (a) Provide for the continuing care of only one

18 | resident, or for two persons occupyi ng space designed for

19 | doubl e occupancy, under appropriate regul ati ons established by
20| the provider and shall list all properties transferred and

21| their market value at the tine of transfer, including

22 | donations, subscriptions, fees, and any other anounts paid or
23 | payabl e by, or on behalf of, the resident or residents.

24 (b) Specify all services which are to be provided by
25| the provider to each resident, including, in detail, all itens
26 | whi ch each resident will receive, whether the itens will be

27 | provided for a designated tine period or for |ife, and whether
28 | the services will be available on the prenises or at another
29 | specified location. The provider shall indicate which services
30| or itens are included in the contract agtreenent for continuing
31| care and which services or itens are nade available at or by

27
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the facility at extra charge. Such itens shall include, but
are not limted to, food, shelter, personal services or
nursing care, drugs, burial, and incidentals.

(c) Describe the terms and conditions under which a
contract an—agreernent for continuing care may be cancel ed by
the provider or by a resident and the conditions, if any,
under which all or any portion of the entrance fee will be
refunded in the event of cancellation of the contract
agreerent by the provider or by the resident, including the
ef fect of any change in the health or financial condition of a
person between the date of entering a contract afn—agreerent
for continuing care and the date of initial occupancy of a
living unit by that person.

(d) Describe the health and financial conditions
required for a person to be accepted as a resident and to
continue as a resident, once accepted, including the effect of
any change in the health or financial condition of a person
between the date of entering into a continuing care contract
agreerent and the date of taking occupancy in a unit.

(e) Describe the circunstances under which the
resident will be permitted to remain in the facility in the
event of financial difficulties of the resident. The stated
policy may not be less than the terns stated in s. 651.061

(f) State the fees that will be charged if the
resident marries while at the designated facility, the terns
concerning the entry of a spouse to the facility, and the
consequences if the spouse does not neet the requirenents for
entry.

(g) Provide that the contract agreemnent may be
cancel ed upon the giving of witten notice of cancellation of
at | east 30 days by the provider, the resident, or the person

28
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who provided the transfer of property or funds for the care of
such resident; however, if a contract afn—agreement is cancel ed
because there has been a good faith determi nation that a
resident is a danger to hinself or others, only such notice as
i s reasonabl e under the circunstances shall be required.

1. The contract agreerent shall further provide in
cl ear and under st andabl e | anguage, in print no smaller than
the largest type used in the body of the contract agreerent,
the terns governing the refund of any portion of the entrance
f ee—whit-eh—teras—shaH—inetude—aproviston—that—at-—r+efunds—be
rade—wi-thin—120—days—after—notifiecation.

2. For a resident whose contract agreefent with the
facility provides that the resident does not receive a
transferabl e nenbership or ownership right in the facility,
and who has occupied his unit, the refund shall be cal cul ated
on a pro rata basis with the facility retaining no nore than 2
percent per nonth of occupancy by the resident and no nore
than a 4-percent fee for processing. Such refund shall be
paid no |ater than 120 days after the giving of notice of
intention to cancel

3. AHternativelyIf the contract provides for the
facility to retain no nore than 1 percent per nonth of
occupancy by the resident, it may provide that such refund
will be paid fromthe proceeds of the next entrance fees
received by the provider for units for which there are no
prior clains by any resident until paid in full or, if the
provi der has discontinued marketing continuing care contracts,
wi thin 200 days after the date of notice.

4. Unl ess the provisions of subsection (5) apply, for
any prospective resident, regardl ess of whether or not such a
resident receives a transferable nenbership or ownership right

29

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 1243
542- 153A- 97

1|inthe facility, who cancels the contract agreement prior to
2 | occupancy of the unit, the refund shall be the entire anpunt
3| paid toward the entrance fee, |l ess a processing fee not to

4 | exceed 4 percent of the entire entrance fee, but in no event
5| shall such processing fee exceed the anobunt paid by the

6 | prospective resident. Such refund shall be paid no |later than
7| 60 days after the giving of notice of intention to cancel

8 | For a resident who has occupied his unit and who has received
9| a transferabl e nenbership or ownership right in the facility,
10 | the foregoing refund provisions shall not apply but shall be
11 | deened satisfied by the acquisition or receipt of a

12 | transferabl e nenbership or an ownership right in the facility.
13 | The provider shall not charge any fee for the transfer of

14 | menbership or sale of an ownership right.

15 (h) State the terns under which a contract an

16 | agreernent i s cancel ed by the death of the resident. These

17 | ternms nay contain a provision that, upon the death of a

18 | resident, the entrance fee of such resident shall be

19 | considered earned and shall becone the property of the
20 | provider. \When the unit is shared, the conditions with
21 | respect to the effect of the death or renoval of one of the
22 | residents shall be included in the contract agreerent.
23 (i) Describe the policies which nmay |ead to changes in
24 | nonthly recurring and nonrecurring charges or fees for goods
25| and services received. The contract agreerent shall provide
26 | for advance notice to the resident, of not |ess than 60 days,
27 | before any change in fees or charges or the scope of care or
28 | services may be effective, except for changes required by
29 | state or federal assistance prograns.
30 (j) Provide that charges for care paid in one |unp sum
31| shall not be increased or changed during the duration of the

30
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agreed upon care, except for changes required by state or
federal assistance prograns.

(k) Specify whether or not the facility is, or is
affiliated with, a religious, nonprofit, or proprietary
organi zati on or nanagenent entity; the extent to which the
affiliate organization will be responsible for the financial
and contractual obligations of the provider; and the
provi sions of the federal Internal Revenue Code, if any, under
which the provider or affiliate is exenpt fromthe paynent of
federal incone tax.

I L I . ey o r
reserve—funding—

(2) A resident has the right to rescind a continuing
care contract and receive a full refund of any funds paid
agreerent, W thout penalty or forfeiture, within 7 days after
executing the contract agreerent. bBuring—the—7—day—perioth
the—+esident—s—funds—shatH—beretained—i+n—a separate—escrow
account—untder—terns—approvet—by—the—departwent— A resi dent
shall not be required to nove into the facility designated in
the contract agreenent before the expiration of the 7-day
peri od.

(3) The contract agreerent shall include or shall be
acconpani ed by a statenent, printed in boldfaced type, which

reads: "This facility and all other continuing care facilities
in the State of Florida are regulated by chapter 651, Florida
Statutes. A copy of the lawis on file in this facility. The
| aw gi ves you or your |legal representative the right to
i nspect our nost recent financial statenent and inspection
report before signing the contract agreerent."

(4) Before the transfer of any noney or other property
to a provider by or on behalf of a prospective resident, the

31
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1| provider shall present a typewitten or printed copy of the

2 | contract agreement to the prospective resident and all other
3| parties to the contract agreerent. The provider shall secure
4] a signed, dated statenment fromeach party to the contract

5] certifying that a copy of the contract agreerent with the

6 | specified attachnent as required pursuant to this chapter was
7 | received.

8 (5) |If a resident dies before occupying the facility
9] or, through illness, injury, or incapacity, is precluded from
10 | beconing a resident under the terns of the continuing care

11 | contract agreerent, the contract agreement is automatically
12 | cancel ed, and the resident or his legal representative shal

13 | receive a full refund of all nobneys paid to the facility,

14 | except those costs specifically incurred by the facility at
15| the request of the resident and set forth in witing in a

16 | separate addendum signed by both parties, to the contract

17 | agreerrent.

18 (6) In order to conply with this section, a provider
19 | may furnish information not contained in his continuing care
20 | contract agreerment through an addendum

21 (7) Those contracts agreerents entered i nto subsequent
22| to July 1, 1977, and before the issuance of a certificate of
23 | authority to the provider are valid and bi ndi ng upon both

24 | parties in accordance with their terns.

25 (8) The provisions of this section shall control over
26 | any conflicting provisions contained in part Il or part Ill of
27 | chapter 400.

28 Section 12. Subsection (1) of section 651.061, Florida
29| Statutes, is anended to read:

30 651. 061 Dismssal or discharge of resident; refund.--
31
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1 (1) No contract agreerent for care shall permt

2 | disnmissal or discharge of the resident fromthe facility

3| providing care before the expiration of the contract

4 | agreenent, w thout just cause for such a renoval. For any

5| contract entered into on or after COctober 1, 1997, and

6 | ternm nat ed H—eafaetHty—termnates—a—restdent for just cause
7 | the provider faertity shall pay to the resident any refund due
8 | upon the resident's vacating the facility, less a reasonable
9 | anount to cover the anticipated cost of utilities, tel ephone,
10| or other obligations, if applicable and as docunented by the
11 | provider. Any funds retai ned and not used for such purposes
12 | will be refunded to the resident within 45 days of vacating
13| the unit. For contracts witten prior to Cctober 1, 1997, any
14 | refund due shall be made in accordance with the ternms of the
15| contract +na—the—sare—fanrher—as—+—theresident—hadprovided
16 | nrot+ece——pursuant—to—s—65055()(¢)>. The term "just cause"
17 | includes, but is not limted to, a good faith determ nation
18 | that a resident is a danger to hinself or others while

19 | remaining in the facility. The term"just cause" does not
20 | include termnation of contract holders for the purpose of
21 | decertifying a facility fromthis chapter
22 Section 13. Section 651.065, Florida Statutes, is
23 | anended to read:
24 651. 065 Waiver of statutory protection.--No act,
25| agreenent, or statenent of any resident, or of an individual
26 | purchasing care for a resident, under any contract agreenrent
27 | to furnish care to the resident shall constitute a valid
28 | wai ver of any provision of this chapter intended for the
29 | benefit or protection of the resident or the individua
30 | purchasing care for the resident.
31
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1 Section 14. Section 651.071, Florida Statutes, is

2 | anended to read:

3 651. 071 Contracts Agreenents as preferred clains on
4] l'iquidation.--

5 (1) In the event of receivership or |iquidation

6 | proceedi ngs agai nst a ef—the provider, all continuing care

7 | contracts agreenents executed by a provider shall be deened
8| preferred clains against all assets owned by the provider

9 | however, such clains shall be subordinate to those priority
10| clains set forth in s. 631.271 and any secured claimas

11 | defined in s. 631.011

12 (2) Any other clains not set forth in subsection (1)
13 | shall be considered as general creditors' clains.

14 (3) Nothing in this section shall be construed to

15| inmpair the priority, with respect to the lien property, of

16 | nortgages, security agreenents, or |ease agreenents or

17 | install nent sal es agreenents on property not otherw se

18 | encunbered entered into by a provider with an issuer of bonds
19 | or notes, which has financed a facility, and which bonds are
20 | secured by a resolution, ordinance, or indenture of trust, if
21 | such nortgages or agreenents were duly recorded at |least 4
22 | nonths prior to the institution of receivership or |iquidation
23 | proceedi ngs.
24 Section 15. Section 651.091, Florida Statutes, is
25| anended to read:
26 651.091 Availability, distribution, and posting of
27 | reports and records; requirenent of full disclosure.--
28 (1) Each continuing care facility shall maintain as
29 | public information, avail abl e upon request, records of al
30| cost and inspection reports pertaining to that facility that
31| have been filed with or issued by any governnental agency. A
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copy of each such report shall be retained in such records for
not less than 5 years fromthe date the report is filed or
i ssued. Each facility shall also maintain as public
i nformation, avail abl e upon request, all annual statenents
that have been filed with the departnent.

(2) Every continuing care facility shall

(a) Display the certificate of authority in a
conspi cuous place inside the facility.

(b) Post in a prominent position in the facility so as
to be accessible to all residents and to the general public a
conci se sunmmary of the last examination report issued by the
departnment, with references to the page nunbers of the ful
report noting any deficiencies found by the departnent, and
the actions taken by the provider to rectify such
deficiencies, indicating in such summary where the full report
may be inspected in the facility.

(c) Post in a prominent position in the facility so as
to be accessible to all residents and to the general public a
summary of the latest annual statenent, indicating in the
summary where the full annual statenment may be inspected in
the facility. A listing of any proposed changes in policies,
prograns, and services shall also be posted.

(d) Distribute a copy of the full annual statement to
the president or chairman of the residents' council within 30
days after the filing of the annual report with the
departnent, and designate a staff person to provide
expl anati on t hereof.

(e) Notify the residents' council of any plans filed
with the departnent to obtain new financing, additional
financing, or refinancing for the facility and of any

35
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applications to the departnent for any expansion of the
facility.

(3) Before entering into a contract an—agreerent to
furnish continuing care, the provider undertaking to furnish
the care, or the agent of the provider, shall make ful
di scl osure, and provide copies of the disclosure docunents to

the prospective resident or his legal representative, of the
followi ng informati on retative—to—theundertaking:

(a) The contract agreerent to furnish continuing care.

(b) The summary listed in paragraph (2)(b).

(c) Al ownership interests and | ease agreenents,
including information specified in s. 651.022(2)(b)8.

(d) In keeping with the intent of this subsection

relating to disclosure, the provider shall nake avail able for

review, naster plans approved by the provider's governing

board and any plans for expansi on or phased devel opnent, to

the extent that the availability of such plans will not put at

risk real estate, financing, acquisition, negotiations, or

ot her inplenentation of operational plans and thus jeopardize

t he success of negotiations, operations, and devel opment. Any

(e) Copies of the rules and regul ations of the
facility and an explanation of the responsibilities of the
resi dent.

(f) The policy of the facility with respect to
admi ssion to and discharge fromthe various levels of health
care offered by the facility.

36
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(g) The anount and | ocation of any reserve funds
required by this chapter, and the nane of the person or entity
having a claimto such funds in the event of a bankruptcy,
foreclosure, or rehabilitation proceeding.

(h) A copy of the resident's rights as described in s.
651. 083.

A true and conplete copy of the full disclosure docunent to be

used shall be filed with the departnent prior to its use. A

resident or Fhe prospective resident or his or her |egal
representative shall be permtted to inspect the full reports
referred to in paragraph (2)(b); the charter or other
agreenent or instrunment required to be filed with the
departnment pursuant to s. 651.022(2), together with al
anmendnents thereto; and the bylaws of the corporation or
association, if any. Upon request, copies of the reports and
information shall be provided to the individual requesting
themif the individual agrees to pay a reasonable charge to
cover copying costs.

Section 16. Section 651.095, Florida Statutes, is
amended to read:

651. 095 Advertisenents; requirenents; penalties.--

(1) Upon application for a provisional certificate of
authority, the departnent shall require the applicant to
submt for approval all each—financial—staterent—panphltet—
ci+eutar—fFormtetter;—adverti-senrent—or—other—sates
H-terature—or adverti si ng eommuni-cati-on—addressed—or—intended
feor—di-stribution—to—prospective—residents. Approval of the
application constitutes approval of the advertising sueh
decurrents, unless the departnent has otherw se notified the

appl i cant has—consented—otherwrse—+n—witing. The depart nent
37
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shal | di sapprove any docunent which is a violation of any
provision of part X of chapter 626 urtrue—deceptive—or
ol " hied . . . .
of—materiat—facts.
(2) After an application has been approved, a provider
is not required to submt new advertisi ng am—advertiserent to
t he departnent for approval; however, a provider nmay not use,

and may not have published, and a person nmay not use or nmy
not have published pubtish, any advertisenent which is a
violation of any provision of part X of chapter 626 or which

© 00 N o O W DN PP
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has previously been di sapproved by the departnent untrue;

w

= e
(2 SN

24 (3)t4)y This chapter does not inpose liability, civil

25| or crimnal, upon a person or publisher who is regularly

26 | engaged in the business of publishing a bona fide newspaper or
27 | operating a radio or television station and who, acting solely
28| in his official capacity, publishes an advertisenent in good
29 | faith and w thout know edge that the advertisenent or

30 | publication constitutes a violation of this chapter

31
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1 (4) 5y It is unl awful Anry—person—who—engages—in—the

o> | buss : i o . o I

3 - ’ . . .

4 | tasurance—TtradePractices——tH—shalH—alsobe—considered—an

5 | urfair—nsurance—t+rade—practiee for any person, other than a

6 | provider licensed pursuant to this chapter, to advertise or

7| market to the general public any product similar to continuing
8 | care through the use of such terns as "life care," "continuing
9| care," or "guaranteed care for life," or simlar terns, words,
10 | or phrases.

11 (5) t6) The provisions of this section shall contro

12 | over any conflicting provisions contained in part Il or part
13 111 of chapter 400.

14 Section 17. Subsection (1) of section 651.105, Florida
15| Statutes, 1996 Supplenent, is anended to read:

16 651. 105 Exani nation and i nspections. --

17 (1) The departnent may at any tine, and shall at | east
18 | once every 3 years, exan ne the business of any applicant for
19| a certificate of authority and any provider engaged in the
20 | execution of care contracts agreerents or engaged in the
21 | performance of obligations under such contracts agreerents, in
22 | the sanme manner as is provided for exam nation of insurance
23 | conpani es pursuant to s. 624.316. Such exaninations shall be
24 | made by a representative or exam ner designated by the
25 | departnent, whose conpensation will be fixed by the departnent
26 | pursuant to s. 624.320. Routine exam nations may be nade by
27 | having the necessary docunents submitted to the departnent;
28 | and, for this purpose, financial docunents and records
29 | conformng to conmonly accepted accounting principles and
30 | practices, as required under s. 651.026, will be deened
31| adequate. The final witten report of each such exam nation
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1| shall be filed in the office of the departnent and, when so

2| filed, will constitute a public record. Any provider being

3 | exanmi ned shall, upon request, give reasonable and tinely

4] access to all of its records. The representative or exaniner
5| designated by the departnent may at any tine exam ne the

6 | records and affairs and i nspect the physical property of any

7 | provider, whether in connection with a fornmal examni nation or

8| not.

9 Section 18. Section 651.106, Florida Statutes, is

10 | anended to read:

11 651. 106 G ounds for discretionary refusal, suspension
12 | or revocation of certificate of authority.--The departnent, in
13| its discretion, may deny, suspend, or revoke the provisiona

14 | certificate of authority or the certificate of authority of

15| any applicant or provider if it finds that any one or nore of
16 | the follow ng grounds applicable to the applicant or provider
17 | exi st:

18 (1) Failure by the provider to continue to neet the

19 | requirenents for the authority originally granted.
20 (2) Failure by the provider to neet one or nore of the
21 | qualifications for the authority specified by this chapter
22 (3) Material msstatenent, msrepresentation, or fraud
23| in obtaining the authority, or in attenpting to obtain the
24 | sane.
25 (4) Denonstrated |lack of fitness or trustworthiness.
26 (5) Fraudul ent or dishonest practices of managenent in
27 | the conduct of business.
28 (6) M sappropriation, conversion, or wthhol ding of
29 | noneys.
30
31
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(7) Failure to conply with, or violation of, any
proper order or rule of the departnment or violation of any
provision of this chapter.

(8) The insolvent condition of the provider or the
provider's being in such condition or using such nmethods and
practices in the conduct of its business as to render its
further transactions in this state hazardous or injurious to
the public.

(9) Refusal by the provider to be exanined or to
produce its accounts, records, and files for exami nation, or
refusal by any of its officers to give information with
respect to its affairs or to performany other |ega
obligation under this chapter when required by the departnent.

(10) Failure by the provider to conply with the
requirements of s. 651.026 or s. 651.033.

(11) Failure by the provider to naintain escrow
accounts or funds as required by this chapter

(12) Failure by the provider to neet the requirenents
of this chapter for disclosure of information to residents
concerning the facility, its ownership, its managenent, its
devel opnent, or its financial condition or failure to honor
its continuing care contracts.

(13) Any cause for which issuance of the license could

have been refused had it then exi sted and been known to the

depart nent.
(14) Having been found guilty of, or having pl eaded

guilty or nolo contendere to, a felony in this state or any

other state, without regard to whether a judgnent or

convi ction has been entered by the court having jurisdiction

of such cases.
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(15) In the conduct of business under the license,

engaging in unfair nethods of conpetition or in unfair or

deceptive acts or practices prohibited under part X of chapter
626.

(16) A pattern of bankrupt enterprises.

Revocation of a certificate of authority under this section

does not relieve a provider fromthe provider's obligation to

residents under the terns and conditions of any conti nui ng

care contract between the provider and residents or the

provisions of this chapter. The provider shall continue to

file its annual statenment and pay license fees to the

departnent as required under this chapter as if the

certificate of authority had continued in full force, but the

provider shall not issue any new continuing care contracts.

The departnment may seek an action in the circuit court of Leon

County to enforce the departnent's order and the provisions of

this section.
Section 19. Subsection (3) of section 651.107, Florida
Statutes, is anended to read:

651. 107 Duration of suspension; obligations during
suspensi on period; reinstatenent.--

(3) Upon expiration of the suspension period, if
wi thin such period the certificate of authority has not
otherwi se termnated, the provider's certificate of authority
shall automatically be reinstated unless the departnent finds
that the causes for the suspension have not been renpved or
that the provider is otherwise not in conpliance with the
requirements of this chapter. |If not so automatically
reinstated, the certificate of authority shall be deened to be
revoked have—expi+red as of the end of the suspension period or
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1| upon failure of the provider to continue the certificate

2 | during the suspension period, whichever event first occurs.

3 Section 20. Section 651.1081, Florida Statutes, is

4| created to read

5 651. 1081 Renedies available in cases of unl awful

6| sale.--

7 (1) Upon a deternination by the departnent that a

8 | provider is or has been violating the provisions of this

9| chapter, the departnent nmay order the provider to cease sal es
10 | and nake a rescission offer to the resident in accordance with
11| the provisions of this section

12 (2) Upon such order by the departnent, every unl awf ul
13| sale made in violation of this chapter may be rescinded at the
14 | el ection of the resident wthout penalty.

15 (3) No resident shall have the benefit of this section
16 | who, within 30 days of receipt, has refused or failed to

17 | accept an offer nmade in witing by the provider to rescind the
18 | contract in question and to refund the full anount paid by the
19 | resident with interest on the full anount paid for the
20| contract at the legal rate, pursuant to s. 55.03, for the
21 | period fromthe date of paynent by the resident to the date of
22 | repaynent, less the anount of the cost of care provided, if
23 | applicable, and the anount of any costs specifically incurred
24 | by the provider at the request of the resident and set forth
25| in witing in a separate addendum signed by both parties to
26 | the contract.
27 Section 21. Subsection (3) of section 651.111, Florida
28 | Statutes, is anended to read:
29 651. 111 Requests for inspections.--
30 (3) Upon receipt of a conplaint, the departnent shal
31| make a prelimnary review, and, unless the departnent
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1| determ nes that the conplaint is witHfuHy—intended—toharass
2 | aprovider—er—+s w t hout any reasonabl e basis, the departnment
3 | shall make an ensite inspecti ony—er—instruet—the—advisory

4 L ithi s I F - I

5| eenptaint. tna—etrther—event—The conpl ai nant shall be advi sed,
6 | within 30 days after of the receipt of the conplaint by the
7 | departnent, of the proposed course of action of the

8 | departnent.

9 Section 22. Section 651.114, Florida Statutes, is

10 | anended to read:

11 651. 114 Del i nquency proceedings; renedial rights.--
12 (1) Upon deternination by the departnent that a

13 | provider is not in conpliance with this chapter, the

14 | departnent may notify the chai rman of the advisory council

15| who nay assist the departnent in fornmulating a corrective

16 | acti on pl an te—regui+re—theprovider—to—core—into—conptHance.
17 2—Upen—notifiecation—byan—escrowagent—or—another
18 . . . .

19

20

21

22

23

24 | eserowet—under—the—provistons—of—this—echapter—

25 (2)3) A Fhe provider shall make avail able to the

26 | advisory council, no later than 30 44 days after being

27 | requested to do so by the advisory council, aH—docurents

28 | reguested—by—the—ecounectt—inetuding—but—rhot—tinmted—to-

29 ta—An—exptanation—of—the—use—of—or—proposed—use—of—
30 | the—escrowed—funds—

31
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tb)y a plan for obtaining conpliance or restoring—the
funds—and—for—future sol vency.

(3) t4r The council shall, eonvenre no later than 30

days after notification te:

(a) Consider and evaluate the plan subnitted by the
provi der.

(b) Discuss the problemand solutions with the
provi der.

(c) Conduct such other business as i s necessary.

(d) Report its findings and reconmendations to the
departnent, which nmay require additional nodification of the
pl an.

(4) t5)y(a) Upon approval of a plan by the departnent,
the provider shall submit nonthly a progress report to the
council or the departnent, or both, in a manner prescribed by
t he depart nent.

(b) After a period of 3 nonths, or at any earlier tine
deened necessary, the council shall evaluate the progress by
t he provi der ef—thefaeitity and shall advi se the depart nment
of its findings.

(5) t6) Should the department find that sufficient
grounds exi st as—teo—aprovider for rehabilitation

| iquidation, conservation, reorganization, seizure, or summary

proceedi ngs of an insurer as set forth in ss. 631.051

631. 061, and 631.071, the departnent nmay petition for an
appropriate court order or nmay pursue such other relief as is
afforded in part | of chapter 631. Before invoking its powers

under part | of chapter 631, the departnent shall notify the

chai rman of the advisory council
(6)tH- In the event an order of rehabilitation
| iquidation, conservation, reorganization, seizure, or summary
45
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proceedi ng has been entered agai nst a provider, the departnent
is vested with all of the powers and duties it has under the
provisions of part | of chapter 631 in regard to delinquency
proceedi ngs of insurance conpani es.

(7)8)y If the financial condition of the continuing
care facility or provider is such that, if not nodified or
corrected, its continued operation would result in insolvency,
t he departnent may direct erder the faertty—o+ provider to
fornmulate and file with the departnent a corrective action
plan. [|f the eentinuing—ecare—factHty—or provider fails to
submt a plan within 30 days after the departnent's directive
order or submits a plan that is insufficient to correct the
factHty-—s—oer——provider—s—fnancia condition, the departnent
may specify a plan and direct erder the faeitity—or provider
to inplenent the plan.

(8)t9)y(a) The rights of the department described in
this section shall be subordinate to the rights of a trustee
or | ender pursuant to the terns of a resolution, ordinance,
| oan agreenent, indenture of trust, nortgage, |ease, security
agreenent, or other instrunent creating or securing bonds or
notes issued to finance a facility, and the departnent,
subj ect to the provisions of paragraph (c), shall not exercise
its renedial rights provided under ss. 651.018, 651. 106,

651. 108, 651.114, and 651.116 with respect to a facility that
is subject to a lien, nortgage, |ease, or other encunbrance or
trust indenture securing bonds or notes issued in connection
with the financing of the facility, if the trustee or |ender,
by inclusion or by anendnent to the | oan docunents or by a
separate contract agreement with the departnent, agrees that
the rights of residents under a continuing care contract
agreerent will be honored and will not be disturbed by a
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foreclosure or conveyance in lieu thereof ef—thefacttty as

|l ong as the resident:

1. Is current in the paynent of all nonetary
obligations required by the continuing care contract
agreerent;

2. Is in conmpliance and continues to conply with al
provisions of the resident's continuing care contract
agreerent; and

3. Has asserted no claiminconsistent with the rights
of the trustee or |ender

(b) Nothing in this subsection requires a trustee or
| ender to:

1. Continue to engage in the marketing or resal e of
new continuing care contracts agreenents;

2. Pay any rebate of entrance fees as nay be required
by a resident's continuing care contract agreerent as of the
date of acquisition of the facility by the trustee or |ender
and until expiration of the period described in paragraph (d);

3. Be responsible for any act or om ssion of any owner
or operator of the facility arising prior to the acquisition
of the facility by the trustee or |ender; or

4. Provide services to the residents to the extent
that the trustee or | ender would be required to advance or
expend funds that have not been designated or set aside for
such purposes.

(c) Should the departnent determine, at any tine
during the suspension of its renedial rights as provided in
paragraph (a), that the trustee or lender is not in conpliance
with the provisions of paragraph (a), or that a | ender or

trustee has assigned or has agreed to assign all or a portion

of a delinquent or defaulted loan to a third party without the
47
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departnment's witten consent,the departnent shall notify the

trustee or lender in witing of its determination, setting
forth the reasons giving rise to the determ nation and
speci fying those renedial rights afforded to the departnent
whi ch the departnment shall then reinstate.

(d) Upon acquisition of a facility by a trustee or
| ender and evidence satisfactory to the departnent that the
requi renments of paragraph (a) have been net, the departnment
shal |l issue a 90-day tenporary certificate of authority
granting the trustee or |ender the authority to engage in the
busi ness of providing continuing care and to issue continuing
care contracts agreenents subject to the departnent's right to
i medi ately suspend or revoke the tenporary certificate of
authority if the departnent determ nes that any of the grounds
described in s. 651.106 apply to the trustee or |ender or that
the terns of the agreenent used as the basis for the issuance
of the tenporary certificate of authority by the departnent
have not been or are not being net by the trustee or |ender
since the date of acquisition

Section 23. Subsections (1) and (3) of section
651. 1151, Florida Statutes, are anended to read:

651. 1151 Administrative, vendor, and nanagemnent
contracts. --

(1) The departnent may require a provider to submt
any contract for administrative, vendor, or nanagenent
services if the departnent has information and belief that a
provider has entered into a contract with an affiliate, an
entity controlled by the provider, or an entity controlled by
an affiliate of the provider, which has not been disclosed to

t he departnment or which contract requires the provider to pay
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1| a fee that is unreasonably high in relation to the service

2 | provided.

3 (3) Any contract with an affiliate, an entity

4| controlled by the provider, or an entity controlled by an

5| affiliate of the provider for admnistrative, vendor, or

6 | managenent services entered into or renewed after Cctober 1,
71 1991, shall contain a provision that the contract shall be

8 | cancel ed upon issuance of an order by the departnent pursuant
9| to this section. A copy of the current managenent services

10| contract, pursuant to this section, if any, nust be on file in
11| the narketing office or other accessible area to residents and
12 | the appropriate resident organizations.

13 Section 24. Subsection (10) of section 651.118

14 | Florida Statutes, 1996 Suppl enent, is anended to read:

15 651. 118 Agency for Health Care Administration

16 | certificates of need; sheltered beds; community beds.--

17 (10) Wienever the departnent Ageney—for—Heatth—Care
18 | Admini-strat+onr has been appointed receiver of a provider

19 | pursuant to the provisions of part | of chapter 631, the

20 | receiver may petition, upon approval of the court having

21 | jurisdiction as being in the best interest of the residents,
22 | the Agency for Health Care Adnministration for the conversion
23 | of sheltered nursing hone beds of the facility to community
24 | nursing hone beds. The agency shall, upon petition of the

25 | receiver and through an expedited review, issue a certificate
26 | of need converting the sheltered nursing hone beds to

27 | community nursing hone beds. The court having jurisdiction of
28 | the delinquency proceeding shall enforce the provisions of

29 | this section.

30 Section 25. Paragraph (f) of subsection (5) of section
31| 651.121, Florida Statutes, is anended to read
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1 651. 121 Advi sory council. --

2 (5) The council shall

3 (f) Upon the request of the departnent, assist, with

4| any corrective action,ia—the rehabilitation or cessation of

5 | busi ness plan of the—ecentinuing—care—operations—of a provider

6 Section 26. Section 651.041, Florida Statutes, is

7 | hereby repeal ed.

8 Section 27. This act shall take effect COctober 1,

9| 1997.

10
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12 HOUSE SUMVARY

13 . o . A
Revi ses provisions relating to contan|ng care agreenents

14 to apply to continuing caré contracts, ubj ects
provi ders of contan|nP_care to additional regulatory

15 provisions. Revises filing fee provisions. Revises eScrow
account managenent and adim ni stration requirenents.

16 Requires providers to naintain a renewal and repl acenent
reserve in escrow. Clarifies provisions for_ applications

17 for certificates of authority. Deletes provisions for
renewal of certificates of authority and provides for

18 continuing validity of certificates  of authority.
Requires notice before renoval of certain assets and

19 records fromthe state. Requires departnent approval of
all continuing care contracts and addenda. Requires

20 providers to fmake available for review by residents
nmaster plans and plans for expansion or devel opnent.

21 Requi r es depart nent aPprpvaI of provider advertising and
[imts provider advertising. Provides additional_ grounds

22 for refusal, suspension, of revocation of certificates of
authority. Specifies renedies in cases of unlawful sales

23 provi ders. Requires aCCESSIbI|It¥ by residents or
resident organi zations to managenment services contracts.

24 See bill for details.

25

26

27

28

29

30

31
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