Fl ori da House of Representatives - 1997 HB 1255
By Representatives Tobin and Jacobs

1 Abill to be entitled

2 An act relating to al coholic beverages and

3 t obacco; anending s. 20.165, F.S.; authorizing
4 enpl oyees of the Division of Al coholic

5 Bever ages and Tobacco who are certified as | aw
6 enforcenent officers to investigate, enforce

7 and prosecute certain violations relating to

8 t obacco products; creating s. 561.707, F.S.

9 requiring |icensees under the Beverage Law to
10 exercise diligence in the nmanagenent and

11 supervision of their premses and in the

12 supervi sion and training of their enpl oyees,
13 agents, officers, or servants; providing

14 grounds for presunption of |ack of diligence;
15 anending s. 562.11, F.S.; increasing penalties
16 appl i cabl e to provision of alcoholic beverages
17 to persons under age 21 and to such persons

18 m srepresenting or misstating their age or the
19 age of another to secure al coholic beverages;
20 anending s. 562.111, F.S.; exenpting certain
21 persons fromcivil or crimnal liability
22 relating to enforcenent of the Beverage Law;
23 anending s. 569.007, F.S.; revising
24 requirenments for |ocation of vending nmachines
25 that offer tobacco products; anending s.
26 569.008, F.S.; requiring tobacco products
27 deal ers to exercise diligent nmanagenent and
28 supervi sion in the managenent and supervi si on
29 of their prem ses and in the supervision and
30 training of their enployees, agents, officers,
31 or servants; anending s. 859.06, F.S.
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1 increasing the penalty applicable to providing

2 t obacco products or cigarette wappers to

3 persons under 18 years of age; creating s.

4 859. 073, F.S.; prohibiting possession of

5 cigarettes or other tobacco products by persons

6 under 18 years of age and providing penalties

7 therefor; creating s. 859.075, F.S.

8 prohibiting free sanples of cigarettes or other

9 t obacco products; providi ng exceptions;

10 providing penalties; creating s. 859.078, F.S.

11 exenpting certain persons fromcivil or

12 crimnal liability relating to enforcenent of

13 laws relating to cigarette wappers,

14 cigarettes, and other tobacco products;

15 anending s. 210.04, F.S., relating to

16 construction, exenptions, and collection of the

17 tax on cigarettes, to conform providing an

18 ef fective date.

19

20| Be It Enacted by the Legislature of the State of Florida:

21

22 Section 1. Paragraph (b) of subsection (9) of section
23| 20.165, Florida Statutes, 1996 Supplenent, is anended to read:
24 20. 165 Departnent of Business and Professiona

25| Regul ation.--There is created a Departnent of Business and
26 | Prof essional Regul ation

27 (9)

28 (b) Al enployees certified under chapter 943 as | aw
29 | enforcenent officers shall have felony arrest powers under s.
30| 901.15(11) and shall have all the powers of deputy sheriffs
31| to:
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1 1. Investigate, enforce, and prosecute, throughout the
2| state, violations and viol ators of:
3 a. Parts | and Il of chapter 210; part VII of chapter
4| 559; chapters 561-569; and ss. 859. 06-859. 078 s—859-066 and
5| the rules pronul gated thereunder, as well as other state | aws
6| which the division, all state | aw enforcenent officers, or
7 | beverage enforcenent agents are specifically authorized to
8 | enforce.
9 b. Al other state |aws, provided that the enpl oyee
10 | exercises the powers of a deputy sheriff, only after
11| consultation and in coordination with the appropriate |oca
12 | sheriff's office, and only if the violation could result in an
13 | adninistrative proceedi ng against a |license or pernit issued
14 | by the division
15 2. Enforce all crimnal laws of the state within
16 | specified jurisdictions when the division is a party to a
17 | witten nutual aid agreement with a state agency, sheriff, or
18 | nuni ci pal police departnent, or when the division participates
19 ) in the Florida Mutual Aid Plan during a declared state
20 | energency.
21 Section 2. Subsections (6), (7), and (9) of section
22| 210.04, Florida Statutes, are anended to read:
23 210.04 Construction; exenptions; collection.--
24 (6) The sale of single or |oose unpacked cigarettes is
25 | prohi bited. Fhe—diviston—ray—avthorize—any—person—to—give
26 | away——sanpre—packages—of—cigarettes—each—to—contarnnot—tess
27 | than—two——cigarettes—upon—whi-ch—thetaxeshavebeen—pai-c-
28 (7) Nothing in this part shall be construed to
29 | prohibit the sale of cigarettes, upon which the tax has been
30 | advanced, through the nedi um of vendi ng machi nes as provi ded
31
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ins. 569.007,where the tax is collected by the said vending

nmachi nes.

(9) Agents, located within or without the state, shal
purchase stanps and affix such stanps in the manner prescribed
to packages or containers of cigarettes to be sold,
distributed, or given anay within the state, in which case any
deal er subsequently receiving such stanped packages of
cigarettes will not be required to purchase and affix stanps
on such packages of cigarettes. However, the division may, in
its discretion, authorize manufacturers to distribute in the
state free sanple packages of cigarettes containing not |ess
than 2 or nore than 20 cigarettes, as provided in s. 859. 075,

wi thout affixing any tax stanps provi ded copies of shipping
i nvoi ces on such cigarettes are furnished, and paynent of al
t axes i nposed on such cigarettes by lawis nade, directly to
the division not later than the 10th day of each cal endar
month. The tax on cigarettes in sanple packages shall be
based on a unit in accordance with the taxing provisions of s.
210.02(1).

Section 3. Section 561.707, Florida Statutes, is
created to read

561. 707 Requirenent of diligent nanagenent and

supervi si on; presunption.--

(1) Licensees shall exercise diligence in the

managenent and supervi sion of the licensed prenises and in the

supervision and training of their enpl oyees, agents, officers,

or servants. |In proceedings to inpose discipline under s.

561. 29, proof that enpl oyees, agents, officers, or servants of

the licensee, while in the scope of their enpl oynent,

commtted at |least three violations of the Beverage Law during

a 12-nonth period shall be prima facie evidence of a | ack of
4
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1| due diligence by the licensee in the managenent and

2 | supervision of the |licensed prem ses and in the supervision

3| and training of enpl oyees, agents, officers, or servants.

4 (2) The division may consider qualification as a

5| responsi bl e vendor under s. 561. 705 as evidence that the

6| 1icensee properly exercised the diligence required under this
7 | section.

8 Section 4. Paragraph (a) of subsection (1) and

9 | paragraph (a) of subsection (2) of section 562.11, Florida

10 | Statutes, are anended to read:

11 562.11 Selling, giving, or serving al coholic beverages
12 | to person under age 21; misrepresenting or msstating age or
13 | age of another to induce |icensee to serve al coholic beverages
14 | to person under 21; penalties.--

15 (1) (a) It is unlawful for any person to sell, give,

16 | serve, or pernit to be served al coholic beverages to a person
17 | under 21 years of age or to pernmt a person under 21 years of
18 | age to consune such beverages on the |icensed prem ses.

19 | Anyone convicted of violation of the provisions hereof is

20| guilty of a nisdeneanor of the first seeend degree, punishable
21| as provided in s. 775.082 or s. 775.083.

22 (2) It is unlawful for any person to m srepresent or
23 | misstate his age or the age of any other person for the

24 | purpose of inducing any licensee or his agents or enployees to
25| sell, give, serve, or deliver any al coholic beverages to a

26 | person under 21 years of age.

27 (a) Anyone convicted of violating the provisions of

28 | this subsection is guilty of a m sdeneanor of the first secend
29 | degree, punishable as provided in s. 775.082 or s. 775.083.

30 Section 5. Subsection (3) is added to section 562.111
31| Florida Statutes, to read
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562. 111 Possession of al coholic beverages by persons
under age 21 prohibited.--
(3) No civil or criminal liability may be i nposed upon

any person whose duty it is to enforce the provisions of the

Beverage Law, or upon any person who is assisting a person

whose duty it is to enforce the provisions of the Beverage

Law, by reason of his or her being lawfully engaged in the

enforcenent of any |law or nunicipal ordinance relating to

al cohol i ¢ beverages.
Section 6. Subsection (1) of section 569.007, Florida
Statutes, is anended to read:

569. 007 Sale or delivery of tobacco products;
restrictions.--

(1) The sale or delivery of tobacco products through a
vendi ng machine is prohibited in order to prevent persons
under 18 years of age from purchasing or receiving tobacco
products through the use of such nachi nes unl ess the machi ne
is located fully within preni ses where the deal er ensures that

no person younger than 18 years of age is present or pernitted

to enter at any tine wthinthe—unobstructedt+ne—of—stght—of

Section 7. Subsections (5) and (6) are added to
section 569.008, Florida Statutes, to read:

569. 008 Responsible retail tobacco products deal ers;
gqualifications; mtigation of disciplinary penalties; diligent
nmanagenent and supervi sion; presunption.--

(5) Dealers shall exercise diligence in the nmanagenent

and supervision of their premises and in the supervision and

training of their enployees, agents, officers, or servants. In
6
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proceedi ngs to inpose discipline under s. 569.006, proof that

enpl oyees, agents, officers, or servants of the dealer, while

in the scope of their enploynent, conmitted at |east three

violations of s. 859.06 during a 12-nonth period shall be

prima facie evidence of a |lack of due diligence by the deal er

in the managenent and supervision of his or her prenises and

in the supervision and training of enpl oyees, agents,

officers, or servants.

(6) The division may consider qualification as a

responsi ble retail tobacco products deal er under this section

as evidence that the deal er properly exercised the diligence

requi red under this section
Section 8. Subsection (2) of section 859.06, Florida
Statutes, is anended to read:

859.06 Selling, delivering, bartering, furnishing, or
gi ving tobacco products and cigarette wappers to persons
under 18 years of age; crimnal penalties; defense.--

(2) Any person who violates subsection (1) is guilty
of a m sdeneanor of the first seeend degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 9. Section 859.073, Florida Statutes, is
created to read

859. 073 Possession of cigarettes or other tobacco

products by a person under 18 years of age unl awf ul

penal ties. --

(1) It is unlawful for any person under 18 years of

age, except for a person acting in the scope of his or her

enpl oynent with a person, firm association, or corporation

|icensed under the provisions of chapter 210 or chapter 569,

knowi ngly to possess cigarettes or any other type of tobacco

products.
7
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(2) The fact that an undercover operative or |aw

enforcenent officer was involved in the detection and

i nvestigation of an offense under this section shall not

constitute a defense to a prosecution under this section

(3) Any law enforcenent officer certified under

chapter 943 nmay issue a citation in such formas prescribed by

a county or nunicipality to any person violating the

provisions of this section. Any such citation nust contain:

(a) The date and tine of issuance.

(b) The nane and address of the person cited.

(c) The date and tine the civil infraction was

commi tt ed.

(d) The statute violated.
(e) The facts constituting the violation.

(f) The nane and authority of the | aw enforcenent

of ficer.

(g) The procedure for the person to followto pay the

civil penalty, to contest the citation, or to appear in court.

(h) The applicable civil penalty if the person elects

not to contest the citation

(i) The applicable civil penalty if the person elects

to contest the citation.

(4) Any person issued a citation pursuant to this

section shall be deened to be charged with a civil infraction

puni shable by a maximumcivil penalty not to exceed $25 or 50

hours of community service or, where avail abl e, successfu

conpl etion of a school -approved anti-tobacco "alternative to

suspensi on" program

(5) Any person who fails to conply with the directions

on the citation shall be deened to waive his or her right to

8
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1| contest the citation, and an order to show cause nmay be issued
2| by the court.

3 Section 10. Section 859.075, Florida Statutes, is

4| created to read

5 859. 075 Free sanples of cigarettes or other tobacco

6 | products; prohibition.--

7 (1) Except as provided in subsection (2), it is

8| unlawful for any pernittee |licensed under chapter 210 or

9| chapter 569 to distribute or cause to be distributed any free
10 | sanples of cigarettes or other tobacco products.

11 (2)(a) Pernmittees may distribute free sanpl es of

12 | cigarettes or other tobacco products to persons 18 years of
13 | age or ol der at professional conventions where the genera

14 | public is excl uded.

15 (b) Pernittees may provide free sanples of cigarettes
16 | or other tobacco products to persons 18 years of age or ol der
17 | upon the purchase of cigarettes or other tobacco products.

18 (3) The Division of Al coholic Beverages and Tobacco is
19 | given full power and authority to revoke or suspend the pernit
20| of a pernmittee upon violation of any provision of subsection
21 |(1). The division may al so assess and accept administrative
22 | fines of up to $1,000 against a pernittee for each violation
23| The division shall deposit all fines collected into the
24 | General Revenue Fund as coll ected. An order inposing an
25| adnministrative fine becones effective 15 days after the date
26 | of the order.
27 Section 11. Section 859.078, Florida Statutes, is
28 | created to read:
29 859.078 Enforcenent; limtation on liability.--No
30| civil or crinmnal liability shall be inposed upon any person
31| whose duty it is to enforce the provisions of ss.
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859. 06- 859. 078 or chapter 569, or upon any person who is

assi sting a person whose duty it is to enforce the provisions
of ss. 859.06-859.078 or chapter 569, by reason of his or her
being lawfully engaged in the enforcenent of any |law or

nmuni ci pal ordinance relating to cigarettes, cigarette

wr appers, or other tobacco products.
Section 12. This act shall take effect October 1,

1997.
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HOUSE SUMVARY

Aut hori zes enpl oyees of the Division of Al coholic

Bever ages and Tobacco who are certified as | aw

enf orcenent officers to !nvestlpate, enf orce, and
prosecute certain violations re atln? to _t obacco
products. Requires |icensees under the Beverage Law and
obacco products dealers to exercise diligence in the
managenent and supervision of their premSes and in the
suPerV|S|on and training of their enpl oyees, agents,
officers, or servants, and provides grounds for
presunption of |ack of such diligencé. |ncreases

penal ties applicable to provision of alcoholic beverages
0 persons under age 21 and to such persons

m srepresenting or nlsstatlng their age or the age of.
another to secure al coholic beverages, Exenpts Certain
persons fromcivil or crimnal liability relating to
enforcenent of the Beverage Law and to éenforcenent of
laws relating to cigarettée wappers, cigarettes, and

ot her  tobacco produCts. _Revises requiréenents for

| ocation of vending machi nes that offer tobacco products.
I ncreases penaltieS applicable to providing tobacco
products or cigarette wappers to persons under 18 years
of age. Prohibits possession of cigarettes aor tobatco
product s bY persons under 18 years of age and provides
penalties therefor. Prohibits free sanples of cigarettes
or other tobacco products, except under specified ]

ci rcunst ances, and provides penalties therefor. See bil

for details.
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