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1

2 An act relating to taxation; providing

3 | egislative intent with respect to the

4 muni ci pal public service tax; anending s.

5 166. 231, F.S.; providing that specified

6 governnmental bodies are exenpt fromsaid tax;

7 exenpting certain religious institutions from

8 the tax on tel ecomruni cati on services;

9 providing that state universities shall not be
10 deened sellers of taxable itens under certain
11 ci rcunstances; revising provisions relating to
12 deterni nati on of the situs of tel econmrunication
13 services; providing requirenents for returns
14 and renmittance of the tax on tel ecomunication
15 services; requiring certain purchasers claimng
16 exenptions to certify that they are qualified
17 therefor; requiring governnental bodies that
18 sel|l taxable services to nonexenpt users to
19 collect and renit the tax; creating s. 166.233,
20 F.S.; providing requirenents for |levy of the
21 tax; specifying effective dates; providing
22 duties of the Departnent of Revenue; requiring
23 municipalities to furnish certain information
24 relating to the tax to the Departnent of
25 Revenue and to other persons; providing for
26 fees; providing limtations on the
27 responsibilities of sellers if information is
28 not furnished as required; providing procedures
29 that apply when nore than one nunicipality
30 claims an address or when informati on does not
31 conformto the seller's address records;
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1 creating s. 166.234, F.S.; providing procedures
2 for audits of sellers by municipalities;

3 prohi biting contingent fee audits; prescribing
4 record retention requirenments for sellers;

5 providing tine linmtations on assessnents of

6 taxes and on applications for refunds or

7 credits; providing for offsets of overpaynents
8 agai nst under paynents and for refunds and

9 credits; authorizing nmunicipalities to assess
10 i nterest and penalties; providing requirenents
11 With respect to a determination by a

12 nmuni ci pality of amounts of tax; providing

13 protest procedures and judicial renedies;

14 providing for settlenent or conpronise of a

15 seller's liability for taxes; providing for

16 interest on refunds if a law is enacted

17 requiring interest on sales or gross receipts
18 tax refunds; providing rights and duties of

19 nmuni cipalities and sellers; providing for
20 communi cati ons between nunicipalities with
21 respect to specified matters relating to audits
22 and the identities of sellers; prescribing the
23 ci rcunstances for assessnent of audit expenses
24 against a seller; providing a schedule for
25 application of the requirenents of the act;
26 anmendi ng ss. 203.01 and 203.63, F.S., relating
27 to taxes on gross receipts for utility services
28 and on interstate and internationa
29 t el ecommuni cati on services; specifying that
30 certain suns charged as taxes under said
31 sections and under ch. 212, F.S., shall not be

2
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1 subj ect to refund, notw thstandi ng requirenents
2 relating to separate statenent of such taxes on
3 bills or invoices; providing |egislative
4 intent; providing an appropriation; providing
5 for severability; providing an effective date.
6
7| Be It Enacted by the Legislature of the State of Florida:
8
9 Section 1. It is the intent of the Legislature to
10 | inprove the ability of nunicipalities and sellers to
11 | adninister the nunicipal public service tax at reasonabl e
12 | cost, to protect sellers who act in good faith, to i nprove the
13| information furnished to sellers to facilitate renmtting
14 | collected tax proceeds to the correct nunicipality, and to
15| prescribe a procedural framework for adm nistration and
16 | auditing functions. The Legislature finds that this act
17 | fulfills an inportant state interest.
18 Section 2. Section 166.231, Florida Statutes, 1996
19 | Suppl enent, is anended to read:
20 166. 231 Municipalities; public service tax.--
21 (1)(a) A nunicipality may levy a tax on the purchase
22 | of electricity, netered natural gas, |iquefied petrol eum gas
23| either netered or bottled, manufactured gas either netered or
24 | bottled, and water service. The tax shall be |levied only upon
25 | purchases within the nmunicipality and shall not exceed 10
26 | percent of the paynents received by the seller of the taxable
27 | itemfromthe purchaser for the purchase of such service
28 | Municipalities inposing a tax on the purchase of cable
29 | television service as of May 4, 1977, may continue to | evy
30| such tax to the extent necessary to neet all obligations to or
31| for the benefit of holders of bonds or certificates which were

3
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i ssued prior to May 4, 1977. Purchase of electricity neans
t he purchase of electric power by a person who will consune it
within the nmunicipality.

(b) The tax inposed by paragraph (a) shall not be
appl i ed agai nst any fuel adjustnent charge, and such charge
shal | be separately stated on each bill. The term "fue
adj ustment charge" nmeans all increases in the cost of utility
services to the ultinmate consuner resulting froman increase
in the cost of fuel to the utility subsequent to Cctober 1,
1973.

(2) Services conpetitive with those enunerated in
subsection (1) or subsection (9), as defined by ordinance,
shal | be taxed on a conparabl e base at the sane rates.
However, fuel oil shall be taxed at a rate not to exceed 4
cents per gallon. However, for nmunicipalities levying |ess
than the nmaximnumrate all owable in subsection (1), the naxi num
tax on fuel oil shall bear the sane proportion to 4 cents
which the tax rate | evied under subsection (1) bears to the
maxi rumrate all owable in subsection (1).

(3) A nmunicipality may exenpt fromthe tax inposed by
this section any anmount up to, and including, the first 500
kil owatt hours of electricity purchased per nonth for
residential use. Such exenption shall apply to each separate
residential unit, regardl ess of whether such unit is on a
separate neter or a central neter, and shall be passed on to
each individual tenant.

(4)(a) The purchase of natural gas or fuel oil by a
public or private utility, either for resale or for use as
fuel in the generation of electricity, or the purchase of fue
oil or kerosene for use as an aircraft engine fuel or

4
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propellant or for use in internal conbustion engines is exenpt
fromtaxation hereunder

(b) A nunicipality may exenpt fromthe tax inposed by
this section the purchase of netered or bottled gas (natura
| iquefied petroleumgas or manufactured) or fuel oil for
agricultural purposes. As used in this paragraph,
"agricul tural purposes" neans bona fide farm ng, pasture,
grove, or forestry operations, including horticulture,
floriculture, viticulture, dairy, livestock, poultry, bee, and
aquacul ture.

(5) Purchases by the United States Governnent, this

state, and all counties, school districts, and nunicipalities

of the state, and by public bodies exenpted by |aw or court

order, are exenpt fromthe tax authorized by this section. A

nmuni cipality may exenpt fromthe tax i nposed by this section
taxation—hereunder t he purchase of the taxable itens by the
Ynited—States—Covernrent—thi-s—state;-any ot her public body as
defined in s. 1.01, or by a nonprofit corporation or

cooperative association organi zed under chapter 617 which
provides water utility services to no nore than 13, 500

equi val ent residential units, ownership of which will revert
to a political subdivision upon retirenent of all outstanding
i ndebt edness, and shall exenpt purchases by any recogni zed
church in this state for use exclusively for church purposes,
and shall exenpt fromthe tax authorized by subsection (9)

purchases nade by any religious institution that possesses a

consuner certificate of exenption issued under chapter 212.

(6) A nmunicipality may exenpt fromthe tax inposed by
this section any anmount up to, and including, the total anpunt
of electricity, netered natural gas, |iquefied petrol eum gas
either netered or bottled, or manufactured gas either netered

5
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or bottled purchased per nonth, or reduce the rate of taxation
on the purchase of such electricity or gas when purchased by
an industrial consurmer which uses the electricity or gas
directly in industrial manufacturing, processing, conpoundi ng,
or a production process, at a fixed location in the
muni ci pality, of itens of tangi ble personal property for sale.
The nmunicipality shall establish the requirenents for
gualification for this exenption in the manner prescribed by
ordi nance. Possession by a seller of a witten certification
by the purchaser, certifying the purchaser's entitlenent to an
exenption permtted by this subsection, relieves the seller
fromthe responsibility of collecting the tax on the
nont axabl e anounts, and the nmunicipality shall |look solely to
t he purchaser for recovery of such tax if it determ nes that
the purchaser was not entitled to the exenption. Any
nmuni ci pality granting an exenption pursuant to this subsection
shall grant the exenption to all conpanies classified in the
sane SIC I ndustry Major G oup Nunber

(7) The tax authorized hereunder shall be collected by
the seller of the taxable itemfromthe purchaser at the tine
of the paynent for such service. The seller shall remt the
taxes collected to the nunicipality in the manner prescri bed
by ordi nance, except that renmittance of taxes by sellers of

t el ecommuni cati on services shall be governed by paragraph
(9)(f). Except as otherwi se provided in ss. 166.233 and

166. 234, the seller shall be liable for taxes that are due and

not renitted to the nunicipality. This shall not bar the

seller fromrecovering such taxes from purchasers; however,

the universities in the State University Systemshall not be

deened a seller of any item otherw se taxabl e hereunder when

6
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such itemis provided to university residences incidental to

the provision of educational services.

g et pak had ey - I
" - et I F I . I
I o ey e nab . I F o
8)(9(a) Beginning July 1, 1995, a nunicipality nay

by ordi nance exenpt not |ess than 50 percent of the tax

i mposed under this section on purchasers of electrical energy
who are deternmined to be eligible for the exenption provided
by s. 212.08(15) by the Departnent of Revenue. The exenption
shal | be administered as provided in that section. A copy of
any ordi nance adopted pursuant to this subsection shall be
provided to the Departnent of Revenue not |ess than 14 days
prior to its effective date.

(b) If tAathe—event an area that is nom nated as an
enterprise zone pursuant to s. 290. 0055 has not yet been
desi gnhated pursuant to s. 290.0065, a nunicipality may enact
an ordi nance for such exenption; however, the ordinance shal
not be effective until such area designated pursuant to s.
290. 0065.

(c) This subsection shall expire and be void on
Decenber 31, 2005, except that any qualified business which
has satisfied the requirenents of this subsection prior to
Decenber 31, 2005, shall be allowed the full benefit of the
exenption all owed under this subsection as if this subsection
had not expired on Decenber 31, 2005.

(9)t8)r Anmunicipality may levy a tax on the purchase
of telecomunication services as defined in s. 203.012 as
foll ows:

(a)1. Only upon purchases within the nmunicipality of
| ocal tel ephone service as defined in s. 203.012(3) at a rate

7
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not to exceed 10 percent of the nonthly recurring customner
servi ce charges, excluding public tel ephone charges coll ected
on site, access charges, and any custoner access |ine charges
paid to a | ocal tel ephone conpany; or

2. Only upon purchases within the nunicipality of
t el ecomuni cati ons service that whieh origi nates and

terminates in this state at a rate not to exceed 7 percent of
the total anount charged for any tel ecommuni cati ons service
provided within the nmunicipality or, if the |location of the
t el ecommuni cati ons service provided cannot be determ ned as
part of the billing process, the total anmount billed for such

tel ecomuni cations service to a tel ephone or tel ephone nunber
a tel econmuni cati ons nunber or device, a service address,or a

custoners' billing address located within the runicipality,
excl udi ng public tel ephone charges collected on site, charges
for any foreign exchange service or any private |line service
except when such services are used or sold as a substitute for
any tel ephone conpany sw tched service or dedicated facility
by which a tel ephone conpany provides a communi cati on path,
access charges, and any custoner access line charges paid to a
| ocal tel ephone conpany. However, tel ecommunications service
as defined in s. 203.012(5)(b) shall be taxed only on the

nmont hly recurring customer service charges excluding variable
usage charges.

(b) For the purpose of conpensating the seller, the
seller shall be allowed 1 percent of the anount of the tax
collected and due to the nmunicipality in the formof a
deduction fromthe anount collected for remttance. The
deduction shall be allowed as conpensation for the keeping of
records and for the collection of, and the renmtting of, the
t ax.

8
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Lt abl I : oy T I ;
he :  ded Ly b ud et et it

However, any information received by the nmunicipality or its
agent in connection with such audit is confidential and exenpt
fromthe provisions of s. 119.07(1).

(d) 1. If the sale of a taxable tel ecommunication
service al so involves the sale of an exenpt cable tel evision
service, the tax shall be applied to the val ue of the taxable
service when it is sold separately.

2. |If the conpany does not offer this service
separately, the consideration paid shall be separately
identified and stated with respect to the taxable and exenpt
portions of the transaction as a condition of the exenption

3. The anopunts identified as taxable in subparagraph
2. shall not be less than the statew de average tariff rates
set forth by the |l ocal exchange tel ecomunications conpani es
inthe tariffs filed with the Public Service Conm ssion on
January 1, 1995, and on January 1 of each year thereafter for
t he equival ent services subject to this section. The Public
Servi ce Conmi ssion shall publish the statew de average tariff
rates annual ly, begi nning on January 1, 1996.

4., |f the total anmount of nunicipal utility tax
collected by a municipality or charter county from
t el ecommuni cati on services pursuant to this subsection for the
period of July 1, 1995, to June 30, 1996, is less than the
anmount collected for the period July 1, 1994, to June 30,
1995, the nunicipality or charter county shall assess each
conpany that remts such tax a pro rata share of the
shortfall. The shortfall shall be prorated based on the
anmount of tax renitted by each conpany for the period July 1,
1995, to June 30, 1996, and the total anmpunt of tax renmtted

10
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for the sane period. By Septenber 1, 1996, the nunicipality
or charter county shall certify to each conpany the anount of
additional tax owed and the tax shall be renitted to the
muni cipality or charter county by Cctober 1, 1996. Provided,
however, that this assessnent may only be inposed if, in
addition to the conditions above, a nunicipality or charter
county has levied the applicable maximumtax rate all owed
under this paragraph during the period July 1, 1995, and June
30, 1996, and has not sw tched between the two options allowed
under subparagraph{tf1. or subparagraph{&52. during the
period July 1, 1995, and June 30, 1996.

(e) Purchases of |ocal telephone service or other
t el ecomuni cations service for use in the conduct of a
t el ecomuni cations service for hire or otherwise for resale
are exenpt fromthe tax inposed by this subsection

(f) A seller of services which are subject to the tax

i nposed by a nmunicipality under this subsection shall file a

return with the nunicipality each nonth. The formof the

return shall be deternmined by the seller, and the return shal

be deened sufficient if it identifies the nane and address of

the seller, the period of the return, the anount coll ected

fromthe sale of taxable services, any collection all owance

t aken, the anount of tax remtted with the return, and the

nane and tel ephone nunber of a person authorized by the seller

to respond to inquiries fromnmunicipalities concerning the

seller's admnistration of the tax. A nmunicipality may not

require any return or paynent of public service tax other than

on a date returns and paynents of tax are required under

chapter 212. However, a nunicipality may grant an extension of

the due date for a return or paynent upon witten request from

the seller. The deduction authorized by paragraph (b) shal

11
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not be allowed in the event of an untinely return, unless the

seller has in witing requested and been granted an extension

of tinme for filing such return. Extensions of tine shall be

granted if reasonable cause is shown, whether requested before

or after the due date of the return

(g) Notwithstandi ng any other provision of this

section, in the event the total anmobunt of tax anticipated to

be collected within a cal endar quarter does not exceed $120,

the seller of such service may, with the witten authorization

of the nmunicipality, rent the taxes collected during such

cal endar quarter to the nmunicipality quarterly. In such case,

the tax shall be due on or before the 20th day of the nonth

following the end of the cal endar quarter in which the taxes

wer e col |l ect ed.

(10) A purchaser who clai s an exenption under

subsection (4), subsection (5), or paragraph (9)(e) shal

certify to the seller that he or she qualifies for the

exenption, which certification nmay enconpass all purchases

after a specified date or other nmultiple purchases. For

pur chases nmade under paragraph (9)(e) which are exenpted, upon

the presentation of a certificate, fromthe tax i nposed hy

chapter 212, the certification required by this subsection may

be satisfied by presentation of a certificate that satisfies

the requirenents of chapter 212. A seller accepting the

certification required by this subsection is relieved of the

obligation to collect and remt tax; however, a governnental

body that is exenpt fromthe tax authorized by this section

shall not be required to furnish such certification, and a

seller is not required to collect tax fromsuch an exenpt

gover nnent al body.

12
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1 (11) Governnental bodies which sell or resell taxable
2| service to nonexenpt end users nust collect and remit the tax
3| levied under this section
4 Section 3. Section 166.233, Florida Statutes, is
5| created to read
6 166. 233 Public service tax; effective dates;
7 | procedures for informng sellers of tax levies and rel ated
8| information.--
9 (1) As used in this section and ss. 166.231, 166. 232,
10 | and 166. 234:
11 (a) "Departnent" neans the Departnent of Revenue or
12 | its designated agent.
13 (b) "Effective date," with respect to any |l evy, repea
14 ) of a levy, or update to a list required under this section
15| neans the effective date of the related obligation or change
16 | in the obligation of sellers to collect the tax; however, wth
17 | respect to taxable service that is regularly billed on a
18 | nonthly cycle basis, each levy, repeal, or update applies to
19| any bill dated on or after the effective date of such event.
20 (c) "Levy" neans and includes the inposition of a tax
21 | under s. 166.231 or s. 166.232, all changes in the rate of a
22 | tax i nposed under either of those sections, and all changes of
23 | el ection under s. 166.231(9)(a).
24 (d) "Seller" neans a person who sells a service that
251 is subject to a levy.
26 (2)(a) A tax |levy nust be adopted by ordi nance, and
27 | the effective date of every levy or repeal thereof nust be a
28 | subsequent January 1, April 1, July 1, or Cctober 1. A
29 | municipality shall notify the departnent of the adoption or
30| repeal of a levy at |east 120 days before the effective date
31| thereof. Such notification nmust be furnished on a form

13
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prescribed by the departnent and nust specify the services
taxed under the authority of s. 166.231 or s. 166.232,
i ncluding any el ection under s. 166.231(9)(a), the rate of tax

applied to each service, the effective date of the |evy or

repeal thereof, and the name, mailing address, and tel ephone

nunber of a person designated by the nmunicipality to respond

to inquiries concerning the tax. The departnent shall maintain

this information for the purpose of responding to inquiries

Wi th respect thereto, and any person may in witing request

such information fromthe departnent. For purposes of this

section, a response to such a person is tinely if in witing

and dated no later than 20 days after the receipt of the

request. The departnent shall charge such persons a fee to

recover the actual cost of nmintaining and furnishing such

information. The departnent has no liability for any | oss of

or decrease in revenue by reason of any error, om ssion, or

untinely action that results in the nonpaynent of the tax

i nposed under s. 166.231 or s. 166.232. The provisions of this

par agr aph whi ch prescribe effective dates and require

nmunicipalities to furnish notifications to the departnment do

not apply to taxes |l evied on service, other than

t el ecommuni cation service, provided by the nmunicipality

| evying the tax or by a separate utility authority, board, or

conm ssion of the nunicipality.

(b) The departnent may contract with a private entity

to maintain and furnish the information described in paragraph

(a); however, the departnment shall establish the fee charged

to persons requesting that infornation

(3) A nmunicipality shall provide to any person, within

20 days followi ng receipt of the person's witten request, a

copy of the ordi nance adopting any |levy and all anendnents

14
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thereto, and shall advise such person in witing of the types

of nmedia on which the lists described in this subsection are

avail able, the charges, if any, for supplying the lists on

each avail able medium and the address to which a request for

such lists should be transmtted. Wthin 20 days foll ow ng

receipt of a witten request therefor acconpani ed by paynent

of the cost, the nmunicipality shall transnit the following to

t he person requesting them

(a) A list containing each street nane, known street

nane aliases, street address nunber ranges, applicable

directionals, and zip codes associated with each street nane,

for all street addresses located within the nunicipality. For

a range of street address nunbers located within a

nmuni ci pality which consists only of odd or even street

nunbers, the list nust specify whether the street nunbers in

the range are odd or even. The list shall be al phabeti cal

except that nunbered streets shall be in nunerical sequence;

(b) A list containing each postal zip code and all the

city nanes associated therewith for all zip codes assigned to

geographi c areas located entirely within the nunicipality,

including zip codes assigned to post office boxes; and

(c) A sequential list containing all post office box

nunber ranges and the city nanes and zi p codes associ at ed

therewith, for all post office boxes |ocated within the

nmuni ci pality, except that post office boxes with postal zip

codes entirely within the municipality which are included on

the list furnished under paragraph (b) need not be duplicated.

The lists shall be printed, except that, if alist is

avail abl e on another nmedium the nmunicipality shall, upon

request, furnish the list on such nediumin addition to or in

15
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lieu of the printed lists. The nunicipality shall be

responsi ble for updating the |lists as changes occur and for

furnishing this information to all sellers affected by the

changes. Each update shall specify an effective date which

shall be either the next ensuing January 1, April 1, July 1,

or Cctober 1; shall be furnished to sellers not |ess than 60

days prior to the effective date; and shall identify the

addi tions, deletions, and other changes to the preceding

version of the list. The seller shall be responsible for

charging the tax only to service and billing addresses

contained in the lists which include all the required el enents

required by this subsection, including lists furnished to it

by a nmunicipality without the seller's request. The

nmuni cipality shall be entitled to collect a fee not to exceed

the actual cost of duplicating the information furnished to

t he person requesting it.

(4) The obligation of a seller to collect and remt

the tax for any nunicipality is conditioned upon the tinely

availability to the seller of accurate infornmation as

described in subsections (2) and (3) in the manner prescribed

in those subsections. For purposes of determning the

tinmeliness of such information, the date of a request,

response, update, or other transmittal is the date received

If any such infornmation is not tinely furnished to a seller

any related obligation to collect and remt tax i s suspended

during the period of delay, except that:

(a) |If arequest for infornmation described in

subsection (2) or subsection (3) precedes the date on which a

municipality is required to furnish notification to the

departnent as prescribed in subsection (2), the lack of a

16
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timely response to the request does not affect the seller's

obligation to collect and remit tax for that nunicipality.

(b) If aseller is properly collecting and remtting

tax on a taxable service fromcustoners within a nunicipality

as of the date of any request for infornmation under subsection

(2) or subsection (3), the lack of a tinely response to the

request does not affect the seller's obligation to continue

collecting and renmitting the tax |l evied on the sane service

fromthe sane custoners.

(c) If afailure to furnish tinely infornmation under

subsection (2) or subsection (3) causes a delay in a seller's

receipt of a list or update required by subsection (3) to a

date | ess than 60 days before the effective date of a |levy or

update, the obligation to collect and renit tax pursuant

thereto may not commence until the next subsequent January 1,
April 1, July 1, or Cctober 1.
(5) If it is deternmined fromlists or updates

furni shed under subsection (3) that nore than one nunicipality

clains the same address or group of addresses, the seller

shall notify the nmunicipalities affected within 60 days. Upon

resolution of the conpeting clains, the affected

nmuni cipalities shall furnish the seller with a signed

agreenent describing the resolution. The seller shall begin

collecting and remtting tax pursuant to the agreenent as of

the next ensuing January 1, April 1, July 1, or Cctober 1 that

is at |east 60 days after its receipt of the signed agreenent.

Prior to such date, the seller shall continue its prior tax

treatnent of charges to custoners with addresses subject to

conpeting clains. For purposes of this subsection, "prior tax

treatnent" neans the practice of collecting and remtting or

not collecting and remtting tax during periods prior to

17

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature CS/HB 1275

di scovery of the conpeting clains. The seller has no liability

to any affected nmunicipality for anobunts not collected and

remtted before the agreenent was inpl enented, except to the

extent that the seller's prior tax treatnment was confirned as

correct in the agreenent.

(6) If alist or update furnished pursuant to

subsection (3) contains all the elenents required by that

subsecti on, but such infornmation does not conformw th address

information in the seller's records, the seller may so notify

the nmunicipality that furnished the list or update. The

notification shall identify the portion of the list or update

that is in question and describe the nature of the problem |If

the seller furnishes such a notification within 60 days after

first receiving the list or update fromthe nunicipality, the

seller shall not be obligated to collect and remt the tax

wWith respect to the portion of the list or update at issue

until the next ensuing January 1, April 1, July 1, or Cctober

1 which is at | east 60 days after the nmunicipality furni shes

the seller with informati on which resolves the i ssue raised by

the seller.

Section 4. Section 166.234, Florida Statutes, is
created to read

166. 234 Public service tax; adninistrative provisions;

rights and renedies. --

(1) A nmunicipality may, during the seller's nornm

busi ness hours at the official |ocation of the seller's books

and records, audit the records of any seller of a service that
is taxable by the nmunicipality under s. 166.231 or s. 166.232,
for the purpose of ascertaining whether taxabl e services have

been provided or the correctness of any return that has been

filed or paynent that has been made, if the nunicipality's
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power to assess tax or grant a refund is not barred by the

applicable limtations period. Each such seller nmust provide

to the nunicipality, upon 60 days' witten notice of intent to

audit fromthe nmunicipality, access to applicable records for

such service, except an extension of this 60-day period nust

be granted if reasonably requested by the seller. The seller

may at its option waive the 60-day notice requirenent. |If

either the nmunicipality or the seller requires an additiona

extension, it nust give notice to the other no | ess than 30

days before the existing extension expires, except in cases of

bona fide energency or waiver of the notice requirenment by the

other party. 1In an audit, the seller is |liable only for its

t axabl e accounts coll ected which correspond to the information
provided to it by the nmunicipality under s. 166.233(3). As
used in this section, "applicable records" neans records kept

in the ordinary course of business which establish the

collection and renmittance of taxes due. Such applicable

records nay be provided to the nunicipality on an el ectronic

nmediumif agreed to by the seller and the nunicipality. No

fee or any portion of a fee for audits conducted on behal f of

a municipality shall be based upon the anmpbunt assessed or

collected as a result of the audit, and no determ nati on based

upon an audit conducted in violation of this prohibition shal

be valid.
(2) Each seller of services that are taxabl e under s.

166. 231 or s. 166.232 shall preserve applicable records

relating to such taxes until the expiration of the tine within

which the nmunicipality nay nake an assessment with respect to

that tax; however, a seller is not required to retain

duplicative or redundant records.
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(3) Before auditing a seller under subsection (1), the

nmuni ci pality shall, upon request of the seller, discuss with

the seller the municipality's proposed audit nethodol ogy. The

nmuni cipality shall prepare and furnish to the seller a report

of each audit which identifies the nature of any deficiency or

over paynent, the anount thereof, and the nanner in which the

anount was conputed. In addition, the nunicipality, upon

request and no |less than 45 days before issuing a

determ nati on under subsection (8), shall furnish the seller

with all other information or material in possession of the

municipality or its agents which is necessary to suppl enent

the audit findings.

(4)(a) A nunicipality may issue a proposed assessnent
of tax levied under s. 166.231 or s. 166.232 within 3 years
after the date the tax was due. However, this limtation is

tolled for 1 year if within the 3-year period the nunicipality

issues to the seller a notice of intent to audit. If the

audit cannot be conpleted prior to the expiration of this

limtation period as extended by tolling, and such condition

is due to the seller's refusal or delay in allowi ng access to

applicable records, the nmunicipality nmay nake a proposed

assessnent from an estimate based upon the best infornmation

avail able for the taxable period, unless the seller agrees in

witing to extend the linitations period. The nmunicipality

may al so make a proposed assessnent from such an estimte if,

not wi t hst andi ng agreed extensions of the limtations period to

a date which is 3 years foll owing i ssuance of the notice of

intent to audit, the seller does not allow access to

appl i cable records prior to such date.

(b) A seller may apply to a nunicipality for refund

of, or may take a credit for, any overpaynent of tax or
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interest or penalty thereon within 3 years foll ow ng

remttance by the seller, and the nmunicipality nust refund or

allow the seller credit for such overpaynments as were renitted

to the nunicipality. However, in the case of an overpaynent

which the seller has previously refunded or credited to a

purchaser in accordance with subsection (6), the limtation

period for the seller's refund application or credit shal

expire 3 years following the seller's remttance to the

nmuni cipality or 60 days following the seller's issuance of the

refund or credit to the purchaser, whichever is |later

(c) Upon expiration of the periods set forth in this

subsection, the nunicipality's right to assess tax, interest,

or penalty and the seller's right to apply for a refund or

credit expire and are barred, unless fraud has occurr ed;

however, sellers and nunicipalities nay enter into agreenents

to extend these peri ods.

(5) Notwithstandi ng subsection (4), a nunicipality

shall offset a seller's overpaynent of any tax, interest, or

penalty reveal ed by an audit agai nst any deficiency of tax,

interest, or penalty which is deternmined to be due for the

sane audit period, and such offsets nmust be reflected in any

proposed assessnent. |f the overpaynents by the seller exceed

the deficiency, the nmunicipality nust refund to the seller the

anount by which the aggregate overpaynents exceed the total

deficiency. Absent proof to the contrary, the nethodol ogy

that is enployed in conputing the anount of a deficiency is

presuned to yield an appropriate conputation of the anount of

any overpaynents. As used in subsection (4) and this

subsection, "overpaynent" to a nunicipality neans and i ncl udes

all renmittances of public service tax, interest, or penalty
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whi ch were not due to the nmunicipality, including anounts

properly collected but renmtted to the incorrect nmunicipality.

(6) Any purchaser of a service may request froma

seller a refund of, or credit for, taxes collected fromthe

pur chaser upon the ground that the anobunts coll ected were not

due to any nmunicipality. The seller shall issue the refund or

allow a credit to the purchaser entitled thereto, if the

request is nmade within 3 years follow ng collection of the tax

fromthe purchaser. |In any event, a seller shall issue a

refund or credit to a purchaser within 45 days follow ng the

seller's determ nation of the anmpbunt of taxes collected from

the purchaser within the preceding 3 years that were not due

to any nunicipality.

(7) Minicipalities are authorized to assess interest

and penalties in accordance with this subsection for failure

to pay any tax when due or to file any required return, except

that no penalty shall be assessed absent willful neglect,

willful negligence, or fraud. Interest nay be assessed at a

maxi numrate of 1 percent per nonth of the delinquent tax from

the date the tax was due until paid. Penalties may be

assessed at a maxinumrate of 5 percent per nonth of the

delinquent tax, not to exceed a total penalty of 25 percent,

except that a nunicipality may provide that in no event wll

the penalty for failure to file a return be less than $15. In

the case of a fraudulent return or a willful intent to evade

payrment of the tax, the seller naking such fraudul ent return

or willfully attenpting to evade paynment of the tax, shall be

liable for a specific penalty of 100 percent of the tax.

Interest and penalties shall be conputed on the net tax due

after application of any overpaynents, and are subject to

22

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature CS/HB 1275

conproni se pursuant to subsection (14). |Interest or penalties

and the rates thereof shall be authorized by ordi nance.

(8) Any proposed assessment or finding of anbunts due

the seller constitutes a deternination of the nunicipality for

purposes of this section. A determnation nust separately

state the amounts of tax, interest, and penalty clained to be

due or to be refunded, nust be acconpanied by a witten

narrative explanation of the basis for the nunicipality's

determ nations, nmust informthe seller of the renedies

available to it if it disagrees with any such deternination

and nust state the consequences of the seller's failure to

conply with any denand of the nmunicipality which is stated in

t he determ nati on.

(9) A seller may file with the nunicipality a witten

protest of any determination within 60 days after the

determnation is issued. The nunicipality nust consider the

protest and nust, within 60 days, issue a witten notice of

decision to the seller. The seller may petition the

nmuni ci pality for reconsideration of a notice of decision

within 30 days after the issuance of the notice, and,

following reconsideration of such a petition, the nunicipality

nmust, within 30 days, issue a witten notice of

reconsi deration to the seller

(10) A deternination becones final 60 days after the

date of issuance, unless the seller, before the 60-day period

expires, has filed a protest or secured a witten extension of

time within which to file a protest. |If the seller has

secured a witten extension of tine and fails to file a

protest within the extended tine period, the proposed

assessnent becones a final assessnent at the expiration of the

extended filing period. |If a protest is tinely filed and the
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seller and the nmunicipality are unable to resolve the disputed

i ssues, the determ nati on becones final as of the date of

i ssuance of the notice of decision, unless the seller tinely

files a petition for reconsideration. |If a petition for

reconsideration is tinely filed, the deternination becones

final upon issuance of a notice of reconsideration

(11) A notice of decision or a notice of

reconsi derati on nust address each issue raised in the protest

or petition, nmust explain the reasoni ng underlying the

concl usi ons reached, and nust advise the seller of the

renedies available to it if it disagrees with the

nmuni cipality's disposition of the issues.

(12) A seller may contest the legality of any

determ nation by filing an action in circuit court within 60

days after the date the deternination becones final. However,

in any action filed in circuit court to contest the legality

of any tax, penalty, or interest assessed under this section

the plaintiff nust pay the nmunicipality the anount of the tax,

penalty, and accrued interest which is not being contested by

the seller. Venue lies in the county where the nunicipality

is located. The defendant in any such action is the

nmuni ci pality.

(13) A seller's failure to protest a determnation

under this section adnmnistratively or judicially does not

waive or inpair the seller's right to seek refund of any

overpaynent within the tine all owed under subsection (4).

(14) A seller's liability for any tax, interest, or

penalty nay be settled or conpronised by the nunicipality upon

the grounds of doubt as to liability or doubt as to the

collectibility of such tax, interest, or penalty. A

municipality and a seller may enter into a witten cl osing
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agreenent that reflects the terns of any settlenent or

conproni se. \When such a cl osi hg agreenment has been approved

on behalf of the nmunicipality and the seller, it is final

concl usive, and binding on the parties with respect to al

matters set forth therein; and, except upon a show ng of fraud

or msrepresentation of material fact, additional assessnent

nmay not be nmade against the seller for the tax, interest, or

penalty specified in the closing agreenent for the tine period

specified in the closing agreenent, and the seller may not

institute any judicial or administrative proceeding to recover

any tax, interest, or penalty paid under the closing

agreenent. In issuing a determination, a nmunicipality nust

include in its notification thereof to the seller the nanes of

t he persons authorized to approve conpronises and to execute

closing agreenents. A nunicipality may also enter into

agreenents for scheduling paynents of taxes, interest, and

penal ties, which agreenents nmust recogni ze both the seller's

financial condition and the best interest of the nunicipality,

if the seller gives accurate, current information and neets

all other tax obligations on schedul e.

(15) Al notices of intent to audit, determ nations,

noti ces of decisions, and notices of reconsideration issued

under this section nust be transnitted to the seller by

certified mail, return recei pt requested, and the date of

i ssuance is the postmark date of the transnmittal. Al

protests and petitions for reconsideration are tinely filed if

post narked or received by the nunicipality within the tine

prescribed by this section. |If mailed, protests and petitions
nmust be transnitted by certified nmail, return receipt
r equest ed.
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1 (16) A seller may pay any contested anount, in whole
2]l or in part, at any tine, and the paynent does not inpair any
3| of the seller's renedies as provided in this section
4 (17) Each nmunicipality that |evies the public service
5] tax shall furnish sellers with pronpt, accurate responses to
6 | questions and to requests for tax assistance. |n the event a
7| law is enacted requiring paynent of interest on refunds of
8 | taxes paid pursuant to chapter 203 or chapter 212,
9] municipalities shall pay interest on public service tax
10| refunds at the rate required by such | aw
11 (18) In all matters connected with the adninistration
12| of the public service tax, sellers have the right:
13 (a) To be represented by counsel or other qualified
14 | representatives;
15 (b) To procedural safeguards with respect to the
16 | recording of interviews during tax determnination processes
17 | conducted by the nmunicipality; and
18 (c) To have audits, inspections of records, and
19 | interviews conducted at a reasonable tine and pl ace.
20 (19) Municipalities may comruni cate with each ot her
21 | concerning the foll ow ng:
22 (a) Technical information concerning a seller's tax
23 | and accounting system necessary to conduct an accurate and
24 | efficient audit of a specific conpany; however, in no event
25| shall the information include any data relevant to a specific
26 | purchaser or account or the seller's tax treatnent of specific
27 | servi ces;
28 (b) Nanmes and addresses of conpanies selling taxable
29 | services within their respective jurisdictions; and
30 (c) The nane of any conpany issued a refund of taxes
31| and the total amount of taxes refunded to such conpany.
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1 (20) Except as otherwi se provided in this subsection
2]l a municipality nay not assess or attenpt to assess a seller
3| for any costs incurred by or charged to the nunicipality in
4| connection with performng an audit of the seller's books and
5| records, including all travel expenses. Any assessnent or
6 | proposed assessnent of such costs shall be void and
7 | unenforceable. A nmunicipality may, however, assess and
8| collect fromthe seller the reasonable travel expenses
9]incurred by or charged to the nunicipality in connection with
10 | perfornming an audit of the seller's books and records if the
11| seller received tinely notice requesting access to such books
12 | and records in accordance with subsection (1) and the seller
13| failed or refused to all ow such access and did not propose an
14 | alternative date on which the audit was to commence, or if the
15| seller and the nmunicipality agreed in witing to an
16 | alternative date on which the audit was to comrence but the
17 | seller then failed or refused to pernit reasonable access to
18 | its books and records on the alternative date.
19 (21) The provisions of this section, other than
20 | subsection (6), shall not apply to the extent that the seller
21| is the municipality levying the tax under audit or a separate
22 | utility authority, board, or comm ssion of such nmunicipality.
23 Section 5. (1) No later than Septenber 1, 1997, each
24 | municipality levying a tax under s. 166.231 or s. 166. 232,
25| Florida Statutes, shall furnish to the Departnent of Revenue a
26 | notification that specifies the services taxed by such
27 | municipality under the authority of either section, including
28 | any el ection chosen by the nmunicipality under s.
29| 166.231(9)(a), Florida Statutes; the rate of tax applied to
30 | each service; the effective date of the levy; and the nane,
31| mailing address, and tel ephone nunber of a person desi gnhated
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by the nmunicipality to respond to inquiries concerning the

tax. The notification nust include such information for |evies

with prior and future effective dates.

(2) Address listings and updates that conformto the
requirements of s. 166.231(10)(d), Florida Statutes, as in
effect before the effective date of this act, are in

conpliance with this act and sellers nmay rely thereon, unti

July 1, 1998. However, no later than January 1, 1998, each

nmuni cipality shall nmake available lists which conformto the

requirenents of this act, and such lists shall have an
effective date of July 1, 1998.

(3) Section 166.234, Florida Statutes, as created hy
this act, applies to all taxes, assessnents, and audits for

periods before and after the effective date of this act,

except as foll ows:

(a) Provisions requiring the performance of acts

before the commencenent of an audit do not apply to audits

conmenced before the effective date of this act.
(b) Nothing ins. 166.234, Florida Statutes, affects
taxes and assessnents that have been resol ved by concession of

liability and paynent, by settlenment, or by other neans,

before the effective date of this act.

(c) The requirenents that nunicipalities furnish the
information prescribed in s. 166.234(3) and (8), Florida
Statutes, do not apply to deterninations issued before the

effective date of this act, except that upon the seller's

request a nunicipality shall furnish such information to the

seller. No notice, report, determ nation, protest, petition

or ot her docunent issued before the effective date of this act

is invalid nerely because its contents or the nmanner or timng
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of its transmttal do not conply with s. 166.234, Florida

St at ut es.
(d) In the case of audits that are the subject of

pending litigation as of the effective date of this act, the

requirenents and linmtations of s. 166.234(12), Florida

Statutes, do not apply to actions filed before the effective

date of this act.
(e) The provisions of s. 166.234(4)(a), Florida
Statutes, shall not apply to taxes due prior to July 1, 1994,

A proposed assessnent for taxes due prior to July 1, 1994, nay

be issued on or before July 1, 1997, for any audit period

begi nning on or after July 1, 1992, which is specified in a
notice of intent to audit issued before March 1, 1997. After
July 1, 1997, the nmunicipality's right to assess such taxes

shal|l expire and be barred. However, if the nunicipality is

unable to conplete such an audit due to the seller's refusa

or delay in allow ng access to applicable records, the

nmuni ci pality nay nake an esti nate based upon the best

information avail able unless the seller agrees in witing to

extend the limtations period.
Section 6. Subsection (10) is added to section 203.01
Florida Statutes, 1996 Suppl enent, to read:

203.01 Tax on gross receipts for utility services.--
(10) Notwithstanding the provisions of subsection (5)

and s. 212.07(2), suns that were charged or billed as taxes

under this section and chapter 212 and that were remtted to

the state in full as taxes shall not be subject to refund by

the state or by the utility which renitted the suns, when the

anmount remitted was not in excess of the amount of tax inposed

by chapter 212 and this section
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Section 7. Subsection (4) is added to section 203. 63,
Fl orida Statutes, to read

203.63 Tax on interstate and internationa
t el ecomuni cati on services. --

(4) Notwithstandi ng the provisions of subsection (1)

and s. 212.07(2), suns that were charged or billed as taxes

under this section and chapter 212 and that were remtted to

the state in full as taxes shall not be subject to refund by

the state or by the utility which renmitted the suns, when the

anmount remitted was not in excess of the amount of tax inposed

by chapter 212 and this section

Section 8. It is the intent of the Legislature that
the creation of s. 203.01(10), Florida Statutes, 1996
Suppl enent, and s. 203.63(4), Florida Statutes, by this act
are renedial and are intended to clarify existing | aw.

Section 9. The sumof $35,000 is appropriated to the

Departnent of Revenue fromthe Administrative Trust Fund for

fiscal year 1997-1998, and one full-tine-equival ent position

is authorized, for the purpose of perfornming the functions
identified ins. 166.233(2), Florida Statutes, as created by
this act.

Section 10. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 11. This act shall take effect upon beconming a
| aw.
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