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Florida Senate - 1998 SB 1286

By Senator Silver

38- 888- 98 See HB 1197
A bill to be entitled
An act relating to regul ation of professions
and occupations; anendi ng ss. 455.225, 455.621
F.S., relating to disciplinary proceedi ngs for
boards within the Department of Business and
Pr of essi onal Regul ati on and the Departnent of
Heal th, respectively; providing for
confidentiality while an investigation is
active; authorizing disclosure within a
specified period after a determ nation
regardi ng probabl e cause; authorizing
di scl osure of an active investigation under
certain circunmstances; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (10) of section
455. 225, Florida Statutes, are anended to read:

455,225 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nent.

(2) The departnent shall allocate sufficient and
adequately trained staff to expeditiously and thoroughly
determ ne legal sufficiency and investigate all legally

sufficient conplaints. Fer—purpeses—of—this—seection—+t—+s—the
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8 | faiture—toftoHowpreseribedproecedure-\VWhen its investigation
9]|is complete and legally sufficient, the departnent shal

10 | prepare and subnit to the probable cause panel of the

11 | appropriate regulatory board the investigative report of the
12 | departnent. The report shall contain the investigative

13| findings and the recommendati ons of the departnent concerning
14 | the existence of probable cause. At any tine after |ega

15| sufficiency is found, the departnent may di sm ss any case, or
16 | any part thereof, if the departnent determines that there is
17 | insufficient evidence to support the prosecution of

18 | al l egations contai ned therein. The departnent shall provide a
19 | detailed report to the appropriate probabl e cause panel prior
20| to dism ssal of any case or part thereof, and to the subject
21| of the conplaint after dism ssal of any case or part thereof,
22 | under this section. Fer—ecases—tdismssedprior—to—aftndingof
23 | probable—cause—stuch—report—s—confidental—and—exenpt—Froms—
24 | 399064 3)—The probabl e cause panel shall have access, upon

25| request, to the investigative files pertaining to a case prior
26 | to dismssal of such case. If the departnment disnisses a case,
27 | the probabl e cause panel nmay retain i ndependent |egal counsel
28 | enpl oy investigators, and continue the investigation and

29 | prosecution of the case as it deens necessary.

30 (10) The conplaint and all infornation obtained

31 | pursuant to an the investigation by the departnent are
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confidential and exenpt froms. 119.07(1) until such
i nvestigation ceases to be active. For purposes of this

subsection, an investigation is considered "active" so |long as

the departnent or any |l aw enforcenent or adninistrative agency

is proceeding with reasonabl e di spatch and has a reasonabl e,

good-faith belief that the investigation nay |lead to the

filing of administrative, civil, or crininal proceedings. An

i nvestigation ceases to be active when the departnent

di sm sses the case prior to a finding of probable cause and

the board has not exercised its option to pursue the case or

10 days after the board, or the departnent when there is no

board, makes a determ nation regardi ng probabl e cause. A

information, records, and transcriptions regarding a conplaint

that has been determined to be legally sufficient to state a

claimwithin the jurisdiction of the departnent or the

appl i cabl e board becone avail able to the public when the

i nvestigation ceases to be active, except information that is

ot herwi se confidential or exenpt froms. 119.07(1). However,

in response to an inquiry about an individual |icensee, the

departnment may disclose the exi stence of an active

investigation initiated by the departnent based on reasonabl e

cause to believe that the all eged violation under

i nvestigation involves the potential for substantial physical

psychol ogical, or financial harmto the public. The departnent

need not disclose the existence of an investigation if it

determ nes that such disclosure would be detrinental to the
i nvesti gati on tb—days—after—probable—causehas—beenfoundto
Ly I I : . I o ey

. . . . " I i F Fdentiabity
whi-chever—oceurs—+st. Any However—thi-s exenption froms.
3

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1998 SB 1286

Flori
38-888-98 See HB 1197

1| 119.07(1) under this section does not apply to actions agai nst
2 | unlicensed persons pursuant to s. 455.228 or the applicable

3| practice act. Upon conpletion of an the investigation, but

4| prior to subm ssion to the probabl e cause panel, and pursuant
5]to a witten request received within 30 days after the

6| notification of the existence of an investigation by a the

7 | subject receiving a copy of the conplaint that resulted in the
8|linitiation of an investigation, the departnent shall provide
9| the subject an opportunity to inspect the investigative file
10| or, at the subject's expense, forward to the subject a copy of
11| the investigative file. The subject may file a witten

12 | response to the information contained in the investigative

13| file. Such response nust be filed within 20 days after the

14 | subject's opportunity to inspect, or, if requested, fromthe
15| subject's receipt of a copy of the investigative file, unless
16 | an extension of tine has been granted by the departnment. This
17 | subsection does not prohibit the departnent from providing

18 | such information to any | aw enforcenent agency or to any other
19 | regul atory agency.

20 Section 2. Subsections (2) and (10) of section

21 | 455.621, Florida Statutes, are anended to read:

22 455.621 Disciplinary proceedings.--Disciplinary

23 | proceedi ngs for each board shall be within the jurisdiction of
24 | the departnent.

25 (2) The departnent shall allocate sufficient and

26 | adequately trained staff to expeditiously and thoroughly

27 | determine legal sufficiency and investigate all legally

28 | sufficient conplaints. For purposes of this section, it is the
29 | intent of the Legislature that the term "expeditiously" neans
30| that the departnent conplete the report of its initial

31| investigative findings and reconmrendati ons concerning the
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7
exi stence of probable cause within 6 nonths after its receipt
of the conplaint. The failure of the departnent, for
di sciplinary cases under its jurisdiction, to conply with the
time linmts of this section while investigating a conplaint
against a licensee constitutes harm ess error in any
subsequent disciplinary action unless a court finds that
either the fairness of the proceeding or the correctness of
the action nmay have been inpaired by a material error in
procedure or a failure to follow prescribed procedure. Wen
its investigation is conplete and legally sufficient, the
departnment shall prepare and subnmit to the probable cause
panel of the appropriate regulatory board the investigative
report of the departnent. The report shall contain the
i nvestigative findings and the reconmendati ons of the
departnment concerning the exi stence of probable cause. At any
time after legal sufficiency is found, the departnent may
di sm ss any case, or any part thereof, if the departnent
determi nes that there is insufficient evidence to support the
prosecution of allegations contained therein. The departnent
shal | provide a detailed report to the appropriate probable
cause panel prior to disnissal of any case or part thereof,
and to the subject of the conplaint after disnissal of any
case or part thereof, under this section. Fer—eases—distissed

. T : babl ’ I .
cont-dentiatl—antd—exenpt—F+roms—119-—06#(1)—The probabl e cause
panel shall have access, upon request, to the investigative
files pertaining to a case prior to disnissal of such case. If
t he departnent disnisses a case, the probabl e cause panel may
retain i ndependent | egal counsel, enploy investigators, and
continue the investigation and prosecution of the case as it
deens necessary.
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(10) The conplaint and all infornation obtained
pursuant to an the investigation by the departnent are
confidential and exenpt froms. 119.07(1) until such
i nvestigation ceases to be active. For purposes of this

subsection, an investigation is considered "active" so |long as

the departnent or any |l aw enforcenent or adninistrative agency

is proceeding with reasonabl e di spatch and has a reasonabl e,

good-faith belief that the investigation nay |lead to the

filing of adnministrative, civil, or crininal proceedings. An

i nvestigation ceases to be active when the departnent

di sm sses the case prior to a finding of probable cause and

the board has not exercised its option to pursue the case or

10 days after the board, or the departnent when there is no

board, makes a determ nation regardi ng probabl e cause. A

information, records, and transcriptions regarding a conplaint

that has been determined to be legally sufficient to state a

claimwithin the jurisdiction of the departnent or the

appl i cabl e board becone avail able to the public when the

i nvestigation ceases to be active, except information that is

ot herwi se confidential or exenpt froms. 119.07(1). However,

in response to an inquiry about an individual |icensee, the

departnment may disclose the exi stence of an active

investigation initiated by the departnent based on reasonabl e

cause to believe that the all eged violation under

i nvestigation involves the potential for substantial physical

psychol ogical, or financial harmto the public. The departnent

need not disclose the existence of an investigation if it

determ nes that such disclosure would be detrinental to the

i nvestigation. Any exenption froms. 119.07(1) under this

section does not apply to actions agai nst unlicensed persons
pursuant to s. 455.637 or the applicable practice act io—days
6
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conpl etion of an the investigation, but prior to submission to

t he probabl e cause panel,and pursuant to a witten request

received within 30 days after the notification of the

exi stence of an investigation by a the subject receiving a

copy of the conplaint that resulted in the initiation of an

i nvestigation, the departnent shall provide the subject an

opportunity to inspect the investigative file or, at the

subj ect's expense, forward to the subject a copy of the
investigative file. Notwithstanding s. 455.667, the subject
may i nspect or receive a copy of any expert w tness report or
patient record connected with the investigation if the subject
agrees in witing to maintain the confidentiality of any

i nformation received under this subsection until 10 days after
probabl e cause is found and to naintain the confidentiality of
patient records pursuant to s. 455.667. The subject nay file a
witten response to the information contained in the
investigative file. Such response nust be filed within 20 days
after the subject's opportunity to inspect, or, if requested,

fromthe subject's receipt of a copy of the investigative

file, unless an extension of tine has been granted by the
departnent. This subsection does not prohibit the departnent
from providing such information to any | aw enforcenment agency
or to any other regulatory agency.

Section 3. This act shall take effect October 1 of the
year in which enacted.
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