HB 1337, First Engrossed/ntc

1 Abill to be entitled

2 An act relating to taxation; anending s.

3 199. 143, F.S.; defining "residence" for

4 pur poses of provisions which specify when the
5 nonrecurring intangi bl e personal property tax
6 is paid when the property subject to the

7 nort gage, deed of trust, or other lien which

8 secures a line of credit is the borrower's

9 resi dence; anending s. 201.08, F.S., which

10 i nposes the excise tax on docunments on notes
11 and other obligations to pay noney, and

12 nort gages and ot her evi dences of indebtedness;
13 speci fying the conditions under which a renewal
14 of a docunent is taxable under said section

15 providing that taxability of a docunent shal
16 be deternined solely fromthe face of the

17 docunent and separate docunents expressly

18 i ncorporated therein; specifying application of
19 tax when nultiple docunents secure the sane

20 primary debt; providing that no tax inposed

21 before the effective date of this act and not
22 actually collected on certain docunents

23 exenpted by this act shall be due with respect
24 to such docunents; specifying status of

25 nort gages given by a taxpayer other than or in
26 addition to the taxpayer obligated on the

27 primary obligation or given to secure a

28 guaranty or surety on a prinmary note; anending
29 s. 201.09, F.S.; specifying conditions under
30 which a renewal note evidencing a revolving

31 obligation is exenpt fromsaid tax; creating s.

1
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1 201.091, F.S.; providing that if a docunent is

2 not qualified for exenption as a renewal solely

3 because of nonpaynent of tax on a prior

4 docunent, paynment of the deficiency, interest,

5 and any penalty shall allow the docunment to

6 qualify for exenption; providing for

7 adm ni stration; providing an effective date.

8

9| Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Section 199.143, Florida Statutes, is

12 | anended to read:

13 199. 143 Future advances. - -

14 (1) Except as provided in subsection (3), if the

15| nortgage, deed of trust, or other lien is recorded or executed
16 | after Decenber 31, 1985, and secures a line of credit or

17 | otherw se secures future advances, as provided in s. 697. 04,
18 | the nonrecurring tax shall initially be paid on the initial
19 | obligation secured, excluding future advances. Each tine an
20 | additi onal anpunt is borrowed or a future advance i s made,

21 | additional nonrecurring tax shall be paid on the anmbunt of the
22 | advance. However, any increase in the anount of origina

23 | i ndebt edness caused by interest accruing under an adjustable
24 | interest rate obligation having an initial interest rate

25| adjustnent interval of not |ess than 6 nonths shall be taxable
26 | as a future advance only to the extent such increase is a

27 | conmput abl e sum certain when the original indebtedness is

28 | i ncurred.

29 (2) The trustee, if a deed of trust, or the owner of
30| the obligation, if a nortgage or other |ien, nmaking the

31 | advance shall pay the additional tax to the clerk to whomthe

2
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initial tax was paid. The clerk shall note the anopunt
received upon the instrunent, if one has been recorded, or
shal | otherw se give a receipt.

(3) If the property subject to the nortgage, deed of
trust, or other lien which secures a line of credit is a
resi dence of the borrower at the tine the nortgage, deed of

trust, or other lien is created, then the nonrecurring tax

shal|l be paid as provided in s. 199.135 on the maxi num anpunt
of the line of credit and no further nonrecurring tax shall be
due on any borrowi ng under the line of credit. As used in
this subsection, "residence" includes only a dwelling unit

that is a primary, secondary, or vacation home of the

borrower, who is a natural person, and that has been prinarily

occupi ed for residential or recreational purposes at any tine

during the imediately preceding 1-year period by the borrower

or by the borrower's spouse or children. The term excl udes

any dwelling that is used prinmarily as a rental unit. Use by

a nenber of the borrower's immediate fanily for consideration

is deened rental of the dwelling unit. Notw thstanding the

fact that title to a dwelling unit is held by a trustee, the

dwelling unit shall be considered a residence of the borrower

and may be used as security for a line of credit under this

subsection, as long as the dwelling unit is a residence of the

borrower, as defined in this subsection

Section 2. (1) Subsections (5), (6), and (7) are
added to section 201.08, Florida Statutes, 1996 Supplenent, to
read:

201.08 Tax on pronissory or nonnegotiabl e notes,
witten obligations to pay nobney, or assignments of wages or
ot her conpensation; exception.--

3
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(5) For purposes of this section, a renewal shall only

i nclude nodifications of an original docunent which change the

terns of the indebtedness evidenced by the origi nal docunent

by addi ng one or nore obligors, increasing the principa

bal ance, or changing the interest rate, nmaturity date, or

payrment terns. Mbdifications to docunents which do not nodify

the terns of the indebtedness evidenced such as those given or

recorded to correct error; nodify covenants, conditions, or

terns unrelated to the debt; sever a lien into separate |liens;

provide for additional, substitute, or further security for

t he i ndebt edness; consoli date i ndebtedness or collateral; add,

change, or delete guarantors; or which substitute a new

nort gagee or payee are not renewals and are not subject to tax

pursuant to this section. |If the taxable anpbunt of a nortgage

is limted by | anguage contained in the nortgage or by the

application of rules linmiting the tax base when there is

collateral in nore than one state, then a nodification which

changes such limtation or tax base shall be taxable only to

the extent of any increase in the linitation or tax base

attributable to such nodification. This subsection shall not

be interpreted to exenpt fromtaxation an origi nal nortgage

whi ch woul d ot herwi se be subject to tax pursuant to subsection

(1).

(6) Taxability of a docunent pursuant to this section

shall be deternined solely fromthe face of the docunent and

any separate document expressly incorporated into the

docunent. Taxability of a docunent pursuant to this section

shall not be deternined by reference to any separate docunent

referenced or forning part of the sane contract or obligation

unl ess the separate docunent is expressly incorporated into

the docunent. Wen nultiple docunents evidence, secure, or

4
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formpart of the sane primary debt, tax pursuant to this

section shall not be inposed nore than once, on the total

i ndebt edness evi denced, notwi t hstandi ng the existence of

nmul ti pl e docunents.

(7) A nortgage, trust deed, or security agreenent

filed or recorded in this state which is given by a taxpayer

different than or in addition to the taxpayer obligated upon

the prinmary note, certificate of indebtedness, or obligation

or which is given to secure a guaranty or surety of a prinmary

note, certificate of indebtedness, or obligation, shall for

pur poses of this section be deened to evidence and secure the

primary note, certificate of indebtedness, or obligation, not

a separate obligation, and to the extent that tax is paid on

any docunent evidencing or securing the prinary note,

certificate of indebtedness, or obligation, such tax shall be

pai d once, notwi thstanding that nore than one nortgage, trust

deed, or security agreenent is recorded with respect to such

note, certificate of indebtedness, or obligation
(2) No tax inposed by s. 201.08, Florida Statutes,
before July 1, 1997, and not actually coll ected on docunents

exenpted by or otherwi se not subject to tax pursuant to s.
201.08(6), Florida Statutes, as created by this act, shall be
due fromany person with respect to such docunents.

Section 3. Subsection (1) of section 201.09, Florida
Statutes, 1996 Suppl enent, as anended by chapter 96-395, Laws

of Florida, is anended to read:

201.09 Renewal of existing promi ssory notes and
nort gages; exenption. --

(1) When any pronissory note is given in renewal of
any existing pronissory note, which renewal note only extends
or continues the identical contractual obligations of the

5
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1| original pronissory note and evidences part or all of the

2 | original indebtedness evidenced thereby, not including any

3 | accunul ated interest thereon and without enlargenent in any

4|1 way of the original contract and obligation, such renewal note
5] shall not be subject to taxation under this chapter if such

6 | renewal note has attached to it the original prom ssory note

7| with the proper notation thereon as required by s. 201.133.

8| In order to be exenpt fromtaxation under this section, a

9| renewal note evidencing a termobligation shall not be

10 | executed by any person other than the original obligor and

11 | nust renew and extend only the unpaid bal ance of the origina
12 | contract and obligation. |In order to be exenpt fromtaxation
13 | under this section, a renewal note evidencing a revolving

14 | obligation shall not be executed by any person other than the
15| original obligor and nust renew and extend no nore than the

16 | original face anmobunt of the original contract and obligation
17 Section 4. Section 201.091, Florida Statutes, is

18 | created to read:

19 201.091 Correction of prior error.--1f the only reason
20| a docunent is not exenpt fromtax pursuant to s. 201.09 is the
21 | nonpaynent or under paynent of tax on the docunent evi dencing
22 | the original contract and obligation or the original primary
23 | debt or nortgage, then paynent of the tax deficiency plus

24 | interest at the current statutory rate and penalty, if any, on
25| the prior docunent shall cause the renewal to qualify for the
26 | exenption. The corrective paynent described in this section
27 | may be made on the original note, on the original nortgage, on
28 | any subsequent nortgage nodification, or in such other manner
29| as may be set forth in rules promul gated by the Departnent of
30 | Revenue. The application of this section shall not be limted
31
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by expiration of any applicable statute of limtations on

assessnent or collection of the omtted tax.
Section 5. This act shall take effect July 1, 1997.
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