CS/ Cs/HB 1371, First Engrossed

1 Abill to be entitled

2 An act relating to crimnal justice; creating
3 the "Prison Rel easee Reof fender Puni shnent

4 Act"; amending s. 775.082, F.S.; defining

5 "prison rel easee reoffender"; providing that

6 certain reoffenders are ineligible for

7 sent enci ng under the sentencing guidelines

8 under specified circunstances when the

9 reof fender has been rel eased fromcorrectiona
10 custody and, within 3 years of being rel eased,
11 commts treason, nurder, nmansl aughter, sexua
12 battery, carjacking, hone-invasion robbery,

13 robbery, arson, kidnapping, aggravated assault,
14 aggravated battery, aggravated stalking,

15 aircraft piracy, unlawful throwi ng, placing, or
16 di schargi ng of a destructive device or bonb, a
17 felony involving the use or threat of physica
18 force or violence against an individual, arned
19 burglary, burglary of an occupied structure or
20 dwel ling, burglary when the person has two
21 prior felony convictions, or a felony violation
22 of s. 790.07, F.S., relating to having weapons
23 whil e engaged in crimnal offense, s. 800. 04,
24 F.S., relating to lewd, |ascivious, or indecent
25 assault or act upon or in presence of child, s.
26 827.03, F.S., relating to abuse, aggravated
27 abuse, or neglect of child, or s. 827.071
28 F.S., relating to sexual performance by a
29 child; providing for such reoffender to be
30 sentenced to specified mandatory mini num
31 sentences; nmaking such reoffender ineligible
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1 for parole, probation, or early rel ease;

2 providing for forfeiture by the reoffender of

3 gain-tine or other early release credits;

4 providing legislative intent to prohibit plea

5 bargaining in re-of fender cases; requiring

6 state attorneys to subnmit reports regardi ng any
7 sentenci ng devi ations; anending s. 944. 705,

8 F.S., relating to release orientation program
9 requiring notice to certain rel eased offenders
10 by the Departnent of Corrections with respect
11 to the new mini mum nmandat ory sent enci ng

12 provi sions; providing for inadmssibility of

13 certain evidence regarding departnental failure
14 to provide such notice; anending s. 947. 141,

15 F.S.; providing for mandatory forfeiture of

16 previously granted early rel ease credits under
17 speci fi ed circunmstances when conditiona

18 rel ease, control release, or conditiona

19 nedi cal release is revoked; anending s. 948. 06,
20 F.S.; pernmitting a | aw enforcenent officer to
21 arrest a probationer or offender in community
22 control upon probable cause that the

23 probationer or offender has materially violated
24 probation or community control, under specified
25 ci rcunstances; providing for mandatory

26 forfeiture of previously granted early rel ease
27 credits under specified circunstances when

28 probation or community control is revoked;

29 reenacting ss. 948.01(9) and (13)(b) and

30 958.14, F.S., to incorporate said anendnent in
31 references; providing an effective date.
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1

2 WHEREAS, recent court decisions have mandated the early
3| release of violent felony offenders, and

4 WHEREAS, the people of this state and the nillions of
5| people who visit our state deserve public safety and

6| protection fromviolent felony offenders who have previously
7 | been sentenced to prison and who continue to prey on society
8 | by reof fending, and

9 WHEREAS, the Legislature finds that the best deterrent
10| to prevent prison releasees fromconmmtting future crines is
11| to require that any rel easee who conmits new serious felonies
12 | must be sentenced to the maxi numterm of incarceration allowed
13| by law, and serve 100 percent of the court-inposed sentence,
14 | NONW THEREFORE,

15

16 | Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. This act shall be known and may be cited as
19 [ the "Prison Rel easee Reof fender Puni shnent Act."
20 Section 2. Section 775.082, Florida Statutes, is
21 | anended to read
22 775.082 Penalties; nandatory m ni mum sentences for
23| certain reoffenders previously rel eased from prison. --
24 (1) A person who has been convicted of a capita
25| felony shall be punished by death if the proceeding held to
26 | determ ne sentence according to the procedure set forth in s.
271 921.141 results in findings by the court that such person
28 | shall be punished by death, otherw se such person shall be
29 | puni shed by life inprisonnent and shall be ineligible for
30 | parole.
31
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(2) In the event the death penalty in a capital felony
is held to be unconstitutional by the Florida Suprene Court or
the United States Suprene Court, the court having jurisdiction
over a person previously sentenced to death for a capita
felony shall cause such person to be brought before the court,
and the court shall sentence such person to life inprisonnment
as provided in subsection (1).

(3) A person who has been convicted of any other
desi gnated fel ony nay be puni shed as foll ows:

(a)l. For alife felony conmmtted prior to Cctober 1,
1983, by a termof inprisonnent for life or for a term of
years not |ess than 30.

2. For alife felony comitted on or after Cctober 1,
1983, by a termof inprisonnent for life or by a term of
i mprisonnent not exceeding 40 years.

3. For alife felony conmitted on or after July 1,
1995, by a termof inprisonnent for life or by inprisonnment
for a termof years not exceeding life inprisonnent.

(b) For a felony of the first degree, by a term of
i mprisonnent not exceeding 30 years or, when specifically
provided by statute, by inprisonnent for a termof years not
exceeding life inprisonnent.

(c) For a felony of the second degree, by a term of
i mprisonnent not exceeding 15 years.

(d) For a felony of the third degree, by a term of
i mprisonnent not exceeding 5 years.

(4) A person who has been convicted of a designated
m sdermeanor nay be sentenced as foll ows:

(a) For a misdeneanor of the first degree, by a
definite termof inprisonnment not exceeding 1 year

4
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(b) For a msdeneanor of the second degree, by a
definite termof inprisonnment not exceedi ng 60 days.

(5) Any person who has been convicted of a noncrim na
violation may not be sentenced to a term of inprisonnent nor
to any other punishnent nore severe than a fine, forfeiture,
or other civil penalty, except as provided in chapter 316 or
by ordi nance of any city or county.

(6) Nothing in this section shall be construed to
alter the operation of any statute of this state authorizing a
trial court, in its discretion, to inpose a sentence of
i mprisonnent for an indeterm nate period within mninum and
maxi mumlinits as provided by |aw, except as provided in
subsection (1).

(7) This section does not deprive the court of any
authority conferred by law to decree a forfeiture of property,
suspend or cancel a |icense, renove a person fromoffice, or
i npose any other civil penalty. Such a judgnent or order nay
be included in the sentence.

(8)(a)l. "Prison rel easee reoffender" neans any

def endant who conmits, or attenpts to commit:

a. Treason;
. Murder;
Mans| aught er ;

Sexual battery;

Carj acki ng;

Hone- i nvasi on robbery;
Robbery;
. Arson;

o Qe |0 | |6 |T

Ki dnappi ng;

j. Aggravated assault;

k. Aggravated battery;

5
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| . Aggravated stalking;

m Aircraft piracy;

n. Unlawful throw ng, placing, or discharging of a

destructive devi ce or bonb;

0. Any felony which involves the use or threat of

physi cal force or violence agai nst an individual

p. Arned burglary;

g. Burglary of an occupied structure or dwelling; or
r. Any felony violation of s. 790.07, s. 800.04, s.
827.03, or s. 827.071

within 3 years of being released froma state correctional

facility operated by Departnment of Corrections or a private

vendor .
2. Upon proof fromthe state attorney which

establ i shes by a preponderance of the evidence that a

defendant is a prison rel easee reoffender as defined in this

section, such defendant is not eligible for sentencing under

t he sentenci ng gui delines and nust be sentenced as foll ows:

a. For a felony punishable by life, by a term of

i mprisonnent for life;

b. For a felony of the first degree, by a term of

i mprisonnent of 30 years;

c. For a felony of the second degree, by a term of

i mprisonnent of 15 years;

d. For a felony of the third degree, by a term of

i mprisonnent of 5 years.

(b) A person sentenced under paragraph (a) shall be

rel eased only by expiration of sentence and shall not be

eligible for probation, parole, control release, or any form

6
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1| of early rel ease. Any person sentenced under paragraph (a)
2 | must serve 100 percent of the court-inposed sentence.

3 (c) Nothing in this subsection shall prevent a court
4| frominposing a greater sentence of incarceration as

5| authorized by law, pursuant to s. 775.084, or any other

6 | provision of |aw

7 (d)1. There is enpirical evidence that prosecuting

8| attorneys mitigate charges and sentences which inpact the

9 | puni shnent of offenders. It is the intent of the Legislature
10| that offenders previously released from prison who neet the
11| criteria in paragraph (a) be punished to the full est extent of
12 | the law and as provided in this subsection, unless the

13| followi ng circunstances exist:

14 a. The prosecuting attorney does not have sufficient
15| evidence to prove the highest charge avail abl g;

16 b. The testinony of a material w tness cannot be

17 | obt ai ned;

18 C. The victimdoes not want the offender to receive
19 | the nandatory m ni num pri son sentence and provides a witten
20| statenent to that effect; or

21 d. Oher extenuating circunstances exi st which

22 | preclude the just prosecution of the of fender

23 3. For every case in which the offender neets the

24 | criteria in paragraph (a) and does not receive the nandatory
25 | mini mum pri son sentence, the state attorney nust explain the
26 | sentencing deviation in witing and place such explanation in
27 | the case file nmaintained by the state attorney. On a quarterly
28 | basis, each state attorney shall subnmit copies of deviation
29 | nenor anda regardi ng offenses conmitted on or after the

30| effective date of this subsection, to the President of the
31| Florida Prosecuting Attorneys Association, Inc. The
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1| association nust mai ntain such i nformati on, and nake such

2| information available to the public upon request, for at |east
3| a 10-year period.

4 (9) £8) The purpose of this section is to provide

5| uni form puni shrent for those crines nade puni shable under this
6| section and, to this end, a reference to this section

7 | constitutes a general reference under the doctrine of

8 | incorporation by reference.

9 Section 3. Subsection (6) is added to section 944. 705,
10| Florida Statutes, to read

11 944,705 Rel ease orientation program --

12 (6)(a) The departnent shall notify every inmate, in no
13| less than 18-point type in the inmate's rel ease docunents,

14 | that the inmate shall be sentenced pursuant to s. 775.082(8)
15| should the inmate conmit any felony offense described in s.

16| 775.082(8) within 3 years of the inmate's release. This notice
17 | shall be prefaced by the word "WARNI NG' in bol df aced type.

18 (b) Nothing herein shall preclude the sentencing of a
19 | person pursuant to s. 775.082(8), nor shall evidence that the
20 | departnent failed to provide this notice prohihbit a person
21| from bei ng sentenced pursuant to s. 775.082(8). The state
22 | shall not be required to denpnstrate that a person received
23| any notice fromthe departnent in order for the court to
24 | i npose a sentence pursuant to s. 775.082(8).
25 Section 4. Subsection (6) of section 947.141, Florida
26 | Statutes, is anended to read:
27 947.141 Violations of conditional release, contro
28 | rel ease, or conditional nedical release.--
29 (6) \Whenever a conditional release, control release,
30| or conditional nedical release is revoked by a panel of no
31| fewer than two comissioners and the rel easee is ordered to be
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1| returned to prison, the rel easee, by reason of the m sconduct,
2 | shall ray be deenmed to have forfeited all gain-tinme or

3| comutation of tine for good conduct, as provided for by |aw,
4] earned up to the date of release. However, if a conditiona

5] nedical release is revoked due to the inproved nedical or

6 | physical condition of the rel easee, the rel easee shall not

7| forfeit gain-tine accrued before the date of conditiona

8 | nmedi cal release. This subsection does not deprive the prisoner
9] of the right to gain-tine or commutation of tine for good

10 | conduct, as provided by law, fromthe date of return to

11| prison.

12 Section 5. Subsections (1) and (6) of section 948. 06
13| Florida Statutes, are anended to read:

14 948.06 Violation of probation or comunity control

15 | revocation; nodification; continuance; failure to pay

16 | restitution or cost of supervision.--

17 (1) \Whenever within the period of probation or

18 | conmunity control there are reasonable grounds to believe that
19 | a probationer or offender in conmunity control has viol ated
20 | his probation or comunity control in a material respect, any
21| |l aw enforcenent officer who is aware of the probationary or
22 | community control status of the probationer or offender in

23 | community control or any parole or probation supervisor nay
24 | arrest or request any county or rmrunicipal |aw enforcenent

25| officer to arrest such probationer or offender w thout warrant
26 | wherever found and forthwith return himto the court granting
27 | such probation or community control. Any committing

28 | magi strate may i ssue a warrant, upon the facts being made

29 | known to himby affidavit of one having know edge of such

30| facts, for the arrest of the probationer or offender

31| returnable forthwith before the court granting such probation
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or community control. Any parole or probation supervisor, any
of ficer authorized to serve criminal process, or any peace
officer of this state is authorized to serve and execute such
warrant. The court, upon the probationer or offender being
brought before it, shall advise himof such charge of
violation and, if such charge is admtted to be true, may
forthwith revoke, nodify, or continue the probation or
community control or place the probationer into a comunity
control program |f probation or community control is revoked,
the court shall adjudge the probationer or offender guilty of
the of fense charged and proven or adnitted, unless he has
previously been adjudged guilty, and inpose any sentence which
it might have originally inposed before placing the
probationer on probation or the offender into community
control. If such violation of probation or comunity contro
is not admitted by the probationer or offender, the court nay
conmit himor release himwith or without bail to await
further hearing, or it may disnmss the charge of probation or
community control violation. |f such charge is not at that
time adnitted by the probationer or offender and if it is not
di sm ssed, the court, as soon as may be practicable, shal

gi ve the probationer or offender an opportunity to be fully
heard on his behalf in person or by counsel. After such
hearing, the court may revoke, nodify, or continue the
probation or community control or place the probationer into
community control. |If such probation or conmmunity control is
revoked, the court shall adjudge the probationer or offender
guilty of the offense charged and proven or admitted, unless
he has previously been adjudged guilty, and inpose any
sentence which it night have originally inposed before placing
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CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

CS/ Cs/HB 1371, First Engrossed

the probationer or offender on probation or into community
control.

(6) Any provision of law to the contrary
not wi t hst andi ng, whenever probation, conmunity control, or
control release, including the probationary, conmunity contro
portion of a split sentence, is violated and the probation or
community control is revoked, the offender, by reason of his
m sconduct, shall fay be deened to have forfeited al
gain-tinme or comutation of tinme for good conduct, as provided
by law, earned up to the date of his rel ease on probation
community control, or control release. This subsection does
not deprive the prisoner of his right to gain-tine or
commutation of tinme for good conduct, as provided by law, from
the date on which he is returned to prison. However, if a
prisoner is sentenced to incarceration follow ng ternination
froma drug punishnment programinposed as a condition of
probation, the sentence may include incarceration w thout the
possibility of gain-tinme or early release for the period of
time remaining in his treatnent program placenent term

Section 6. For the purpose of incorporating the
amendnent to section 948.06, Florida Statutes, in references
thereto, the sections or subdivisions of Florida Statutes set
froth bel ow are reenacted to read:

948.01 Wen court may place defendant on probation or
into comunity control.--

(9) Procedures governing violations of community
control shall be the sanme as those described in s. 948.06 with
respect to probation.

(13) If it appears to the court upon a hearing that
the defendant is a chronic substance abuser whose crimnna
conduct is a violation of chapter 893, the court nay either

11
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adj udge the defendant guilty or stay and w thhold the
adj udi cation of guilt; and, in either case, it nay stay and
wi thhold the inposition of sentence and place the defendant on
drug of fender probation
(b) O fenders placed on drug offender probation are
subj ect to revocation of probation as provided in s. 948. 06.
958.14 Violation of probation or comunity contro
program--A violation or alleged violation of probation or the
terns of a conmunity control program shall subject the
yout hful offender to the provisions of s. 948.06(1). However,
no yout hful offender shall be comritted to the custody of the
departnment for a substantive violation for a period | onger
t han the maxi nrum sentence for the offense for which he was
found guilty, with credit for tine served while incarcerated,
or for a technical or nonsubstantive violation for a period
| onger than 6 years or for a period |onger than the naxi num
sentence for the offense for which he was found guilty,
whi chever is less, with credit for tine served while
i ncarcerat ed
Section 7. This act shall take effect upon becoming a
| aw.
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