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By Representative Heal ey

1 Abill to be entitled

2 An act relating to | aw enforcenent and

3 correctional officers; anending s. 112.531

4 F.S.; adding part-tinme enpl oyees to the

5 definitions of the terns "l aw enforcenent

6 of ficer" and "correctional officer" and

7 defining the term"willful and know ng"

8 anending s. 112.532, F.S.; authorizing an

9 of ficer under interrogation to record the

10 i nterrogation and keep the recording

11 prohibiting the use of specified information in
12 any admini strative proceedi ng agai nst an

13 of ficer; providing that the comrunication

14 bet ween an officer under investigation and his
15 or her representative is confidential; anmending
16 s. 112.533, F.S.; authorizing an officer to

17 review recorded statenents of conplai nants and
18 noni ncarcerated wi tnesses; requiring witten or
19 recorded statenents by conpl ai nants and

20 noni ncarcerated w tnesses to be under oath;

21 prohibiting a | aw enforcenent or correctiona
22 agency fromplacing certain material in an

23 officer's personnel file; anending s. 112.534,
24 F.S.; providing that an officer may apply to
25 the circuit court for a determnation of a

26 wi |l ful and knowi ng violation of his or her

27 rights; anmending s. 901.15, F.S.; providing

28 additional arrest powers for certain state | aw
29 enforcenent officers; anmending s. 491. 0147,

30 F.S.; providing for confidentiality of

31
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comuni cations in certain circunstances;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 112.531, Florida Statutes, is
amended to read:

112.531 Definitions.--As used in this part, the term

(1) "Law enforcenent officer" neans any person, other
than a chief of police, who is enployed full tinme or part tine

by any nmunicipality or the state or any political subdivision
t hereof and whose primary responsibility is the prevention and
detection of crinme or the enforcenent of the penal, traffic,
or highway laws of this state; and includes any person who is
appoi nted by the sheriff as a deputy sheriff pursuant to s.
30. 07.

(2) "Correctional officer" nmeans any person, other
than a superintendent, who is appointed or enployed full tine
or part tinme by the state or any political subdivision thereof

whose primary responsibility is the supervision, protection
care, custody, or control of inmates within a correctiona
institution; and includes correctional probation officers, as
defined in s. 943.10(3). However, the term"correctiona
of ficer" does not include any secretarial, clerical, or
professionally trained personnel

(3) "WIIful and knowi ng," when applied to a

violation, neans in a nmanner that involves all of the

following criteria, as deternined by a court:

(a) An officer's right under this part was viol at ed;

(b) The interrogating officer knew or shoul d have

known that the conduct violated this part; and
2
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1 (c) The violation was substantive in nature.

2

3| When a person commits a willful and know ng violation of the
4 | rights of an officer under this part, there is a presunption
5| that the person did not act in good faith or use due care.

6 Section 2. Paragraphs (g) and (i) of subsection (1) of
7| section 112.532, Florida Statutes, are anended, and subsecti on
8| (6) is added to that section, to read:

9 112.532 Law enforcenent officers' and correctiona

10| officers' rights.--All |aw enforcenent officers and

11 | correctional officers enployed by or appointed to a | aw

12 | enforcenent agency or a correctional agency shall have the

13| following rights and privil eges:

14 (1) RICGHTS OF LAW ENFORCEMENT OFFI CERS AND

15 | CORRECTI ONAL OFFI CERS WHI LE UNDER | NVESTI GATI ON. - - Whenever a
16 | | aw enforcenment officer or correctional officer is under

17 | investigation and subject to interrogation by nenbers of his
18 | or her agency for any reason which could |ead to disciplinary
19 | action, denotion, or dismssal, such interrogation shall be
20 | conduct ed under the foll owi ng conditions:

21 (g) The formal interrogation of a | aw enforcenent

22 | officer or correctional officer, including all recess periods,
23 | shall be recorded, and there shall be no unrecorded questions
24 | or statenents. |In addition to any recordi ng nade by the

25| agency, the officer being interrogated nust be allowed to

26 | record the interrogation through the use of a tape recorder
27| and to retain the tape of the recording. The officer nust

28 | provide his or her own tape recorder and tape.

29 (i) At the request of any |l aw enforcenent officer or
30| correctional officer under investigation, he or she shall have
31| the right to be represented by counsel or any other

3
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1| representative of his or her choice, who shall be present at
2] all tinmes during such interrogation whenever the interrogation
3| relates to the officer's continued fitness for | aw enforcenent
4| or correctional service. Once the | aw enforcenent officer or
5] correctional officer who is under investigation requests to

6 | have an attorney or representative present, any conmmuni cation
7 | between the representative and the person who i s under

8| investigation is confidential conmunication as provi ded under
9|s. 112.313(8).

10 (6) VIOLATION OF RIGHTS. - -

11 (a) Information that is devel oped as a result of, or
12 | directly derived from a willful and knowi ng violation of the
13| rights afforded by this part is inadnissible and may not be
14 | used in any manner in an adninistrative proceedi ng agai nst the
15| law enforcenent officer or correctional officer whose rights
16 | were violated and fromwhomthe informati on was gai ned.

17 | However, this paragraph does not |linit the right of an agency
18 | to discipline or to pursue crimnal charges against an

19 | of ficer.

20 (b) If an informal or factfinding inquiry has occurred
21| before a fornmal investigation of an officer is initiated and
22| if, in connection with the inquiry, the officer was not

23| afforded rights consistent with this part, infornmation or

24 | statenents derived fromthe inquiry may not be used as the

25| basis for discipline against the officer and nay not be used
26 | in any manner in an adm nistrative proceedi ng agai nst the

27 | officer. However, this provision does not linit the right of
28 | an agency to discipline or to pursue crimnal charges agai nst
29 | an officer.

30 Section 3. Subsection (2) of section 112.533, Florida
31| Statutes, 1996 Supplenent, is anended, present subsection (3)
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of that section is redesignated as subsection (4), and a new
subsection (3) is added to that section, to read:

112. 533 Recei pt and processing of conplaints.--

(2)(a) A conplaint filed against a | aw enforcenent
of ficer or correctional officer with a | aw enforcenent agency
or correctional agency and all information obtained pursuant
to the investigation by the agency of such conplaint shall be
confidential and exenpt fromthe provisions of s. 119.07(1)
until the investigation ceases to be active, or until the
agency head or the agency head's designee provides witten
notice to the officer who is the subject of the conplaint,
either personally or by nail, that the agency has either

1. Concluded the investigation with a finding not to
proceed with disciplinary action or to file charges; or

2. Concluded the investigation with a finding to
proceed with disciplinary action or to file charges.

Not wi t hst andi ng the foregoing provisions, the officer who is
t he subject of the conplaint may review the conplaint and al
written or otherw se recorded statenents made by or on behal f

of the conplainant and witnesses imediately prior to the

begi nning of the investigative interview If a witness to a
conplaint is incarcerated in a correctional facility and may
be under the supervision of, or have contact with, the officer
under investigation, only the nanes and witten or otherw se

recorded statenents of the conpl ai nant and noni ncar cer at ed

W tnesses may be reviewed by the officer under investigation
i medi ately prior to the beginning of the investigative
interview Al witten or otherw se recorded statenents nade

by conpl ai nants and noni ncarcerated w tnesses, including those

statenents prepared by others and signed by a conpl ai nant or
5
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noni ncarcerated wi tness, nust be acconpani ed by a sworn

witten statenent indicating that, to the best of the

conpl ai ning party's know edge, the statenents are true. |If the

conpl ai nant refuses to give a sworn statenent, the

i nvestigation will be term nated. However, these requirenents

for sworn statenents do not apply when the conpl ai ning party

i S anonynous.

(b) This subsection does not apply to any public
record which is exenpt from public disclosure pursuant to s.
119.07(3). For the purposes of this subsection, an
i nvestigation shall be considered active as long as it is
continuing with a reasonable, good faith anticipation that an
admnistrative finding will be made in the foreseeable future.
An investigation is shat—be presuned to be inactive if no
finding is nade within 45 days after the conplaint is filed.
(c) Notwi thstandi ng other provisions of this section
the conplaint and information shall be available to | aw
enf orcenent agencies, correctional agencies, and state
attorneys in the conduct of a lawful crimnal investigation
(3) An enployee has the right to review his or her

official personnel file at any reasonable tine under the

supervi si on of the designated records custodi an. An enpl oyee

may attach to the file a concise statenent in response to any

items included in the file and nust be sent a copy of any

derogatory material that is placed in the file. Furthernore,

information that pertains to unfounded or unsubstanti ated

anonynous conplaints nust not be put in an officer's personne

file or any conplaint profile nechani sm
Section 4. Section 112.534, Florida Statutes, is
anended to read:

6
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112.534 Failure to conply.--1f any | aw enforcenent
agency or correctional agency fails to conply with the
requi renents of this part, a | aw enforcenent officer or
correctional officer enployed by or appointed to such agency

who is adversely affected persoenaty—injured by such failure
to conply may apply directly to the circuit court of the

county wherein such agency is headquartered and pernanently
resides for an injunction to restrain and enjoin such
violation of the provisions of this part and to conpel the
perfornmance of the duties inposed by this part and for a
declaration as to whether the officer's rights under this part

have been violated willfully and know ngly. An action brought

under this section nust be handl ed expeditiously by the court

so as to protect the rights of the officer bringing the

action.

Section 5. Subsection (11) of section 901.15, Florida
Statutes, 1996 Supplenent, is anended to read:

901.15 Wien arrest by officer without warrant is
lawful.--A law enforcenent officer nay arrest a person without
a warrant when:

(11) He or she is enployed by the State of Florida as
a |law enforcenment officer as defined in s. 943.10(1) or
part-tinme | aw enforcenent officer as defined in s. 943.10(6),
and:

(a) He or she reasonably believes that a fel ony
i nvol ving violence has been or is being coomtted and that the
person to be arrested has comitted or is conmmitting the
f el ony;

(b) While engaged in the exercise of his or her state
| aw enforcenent duties, he or she reasonably believes that a

7
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felony has been or is being committed or that a m sdeneanor

has been committed in his or her presence; or

(c) A felony warrant for the arrest has been issued
and is being held for execution by another peace officer

Not wi t hst andi ng any ot her provision of law, the authority of
an of ficer under purstant—te this subsection is statew de.
This subsection does not limt the arrest authority conferred
on such an officer by any other provision of |aw.

Section 6. Section 491.0147, Florida Statutes, is
amended to read:

491. 0147 Confidentiality and privileged
conmuni cati ons. - -

(1) Any communi cati on between any person |icensed or
certified under this chapter and his or her patient or client
shal |l be confidential. This secrecy may be wai ved under the
foll owi ng conditions:

(a) 3 When the person licensed or certified under
this chapter is a party defendant to a civil, crinmnal, or
disciplinary action arising froma conplaint filed by the
patient or client, in which case the waiver shall be linted
to that action.

(b) 2 When the patient or client agrees to the
wai ver, in witing, or, when nore than one person in a famly
is receiving therapy, when each famly nenber agrees to the
wai ver, in witing.

(c)3) Wen there is a clear and i medi ate probability
of physical harmto the patient or client, to other
i ndividuals, or to society and the person licensed or
certified under this chapter communi cates the information only

8
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1|to the potential victim appropriate fanmly nenber, or |aw

2 | enforcenent or other appropriate authorities.

3 (2) Any communi cation that occurs during the course of

4] a session of critical incident stress debriefing or sinilar

5| session involving an equival ent, recogni zed program usi ng peer

6| counseling is to be confidential if the session is under the

7| direct or indirect supervision of a person who is |licensed or

8| certified under this chapter and if those involved in the

9 | communi cation are officers certified under s. 943.10. This

10 | secrecy nay be waived as provided in subsection (1).

11 Section 7. This act shall take effect October 1, 1997.

12
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14 SENATE SUVMMARY

15 Adds part-tinme enployees to the definitions of the terns
“"'aw enforcenment officer" and "correctional officer" and

16 defines the term"w [l ful and know ng," for the purposes
of part VI of ch, 112, F.S. Authorizés an officer Ois

17 under interrogation to record the interrogation and keep
the recording. Prohibits the use of specified information

18 in any adm nistrative proceedi ng agai hst an officer
Provi des that the conmmuni cati on"between an officer under

19 investigation and his or her representative is
confidential. Authorizes an officer to revi ew recorded

20 statenents of conpl ai nants and noni ncarcerated w t nesses.
Requires witten or recorded statenents by conplai nants

21 and noni ncarcerated wi tnesses to be under oath. Prohibits
a | aw enforcenent or correctional agency_fron1plap|ng in

22 an officer's personnel file any information pertaining to
unf ounded or unsubstanti ated ahonynous conpl ai nts.

23 Provi des that an_ officer naY apPIy to the circuit court
for a determnation _of a willful and knowi ng viol ation of

24 his or her rights. Provides additional arreSt_ powers for
certain state | aw enforcenent officers, for m sdeneanors

25 commtted in the officer's presence. Provides for
conf!dentlallty_of conmmuni cations that occur durln? a

26 session of critical incident stress debriefing or the

7 equi val ent thereof, under specified conditions.

28

29

30

31
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