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Florida Senate - 1998 SB 1406
By Senator dary

7-970-98
A bill to be entitled

An act relating to workers' conpensation
anmending s. 440.05, F.S.; authorizing the
Di vi si on of Wrkers' Conpensation of the
Departnent of Labor and Enpl oynent Security to
approve and revoke certificates of exenption
anendi ng s. 440. 105, F.S.; providing penalties;
providing a tine limtation for bringing an
action under s. 440.105(4), F.S.; anending s.
440. 107, F.S.; authorizing the division to
obtai n enpl oyer work records and issue
subpoenas to conpel the attendance of witnesses
and the production of docunents; providing
limted imunity for witnesses; providing a
penalty; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (3) and (4) of section 440. 05,
Florida Statutes, are anended, present subsections (5) and (6)
of that section are redesignated as subsections (6) and (7),
respectively, and a new subsection (5) is added to that
section, to read

440.05 Election of exenption; revocation of election
notice; certification.--

(3) Each sole proprietor, partner, or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter or who,
after electing such exenption, revokes that exenption, mnust
mail a witten notice to such effect to the division on a form
prescribed by the division. The notice of election to be
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1| exenpt fromthe provisions of this chapter nust be notarized
2 | and under oath. The election nust |ist the nane, federal tax
3|identification nunber, social security nunber, and al

4| certified or registered licenses issued pursuant to chapter

5] 489 held by the person seeking the exenption. The form nust

6| identify each sole proprietorship, partnership, or corporation
7 | that enploys the person electing the exenption and nust |i st
8 | the social security nunber or federal tax identification

9 | nunber of each such enployer. In addition, the election form
10 | nust provide that the sole proprietor, partner, or officer

11| electing an exenption is not entitled to benefits under this
12 | chapter, nust provide that the election does not exceed

13 | exenption limts for officers and partnerships provided in s.
14 | 440.02, and nust certify that any enpl oyees of the sole

15| proprietor, partner, or officer electing an exenption are

16 | covered by workers' conpensation insurance. Upon receipt of
17 | the notice of the election to be exenpt and a determ nation
18 | that the notice neets the requirenents of this subsection, the
19 | division shall issue a certification of the election to the
20| sole proprietor, partner, or officer. The division nay,

21 | however, revoke the notice or cancel the certification of a
22 | person who does not neet the requirenments of s.

23| 440.02(13)(d)1. defining i ndependent contractor, or s.

24 | 440.02(13)(d)8., relating to sole proprietors, corporate

25| officers, and partners. The certificate of election nust |ist
26 | the nanmes of the sole proprietorship, partnership, or

27 | corporation listed in the request for exenption. A new

28 | certificate of election nust be obtained each tine the person
29| is enployed by a new sole proprietorship, partnership, or

30| corporation that is not listed on the certificate of election
31| A copy of the certificate of election nust be sent to each
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wor kers' conpensation carrier identified in the request for
exenpti on. Fhe—certification—ofthe—election—is—vab-duntit
I I . ’ ’ e I I "
eteet+on—Upon filing a notice of revocation of election, a
sole proprietor, partner, or officer who is a subcontractor
nmust notify her or his contractor.
(4) A notice given under subsection (1), subsection
(2), or subsection (3) is not effective until the division

determines that the notice neets the requirenents of this

section or until 30 days after the date it is nmailed to the

division in Tall ahassee, whi chever occurs first. However, if

an acci dent or occupational disease occurs |ess than 30 days
after the effective date of the insurance policy under which
t he paynent of conpensation is secured or the date the
enpl oyer qualified as a self-insurer, such notice is effective
as of 12:01 a.m of the day following the date it is mailed to
the division in Tall ahassee.

(5) Acertificate of election to be exenpt which is

i ssued in accordance with subsection (3) nust be in effect for

2 years after the effective date stated thereon. Both the

effective date and the expiration date nust be |listed on the

face of the certificate by the division in Tall ahassee. A

certificate of election to be exenpt nay be revoked before its

expiration by the sole proprietor, partner, or officer for

whomit was issued or by the division for the reasons stated

i n subsection (3).

Section 2. Section 440.105, Florida Statutes, is
amended to read:

440. 105 Prohibited activities; penalties;
limtations.--
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1 (1)(a) Any insurance carrier, any individua

2| self-insured, any commercial or group self-insurance fund, any
3| professional practitioner licensed or regulated by the

4 | Departnent of Business and Professional Regul ation, except as
5| otherwi se provided by |law, any nedical review conmittee as

6| defined in s. 766.101, any private nedical review commttee,

7| and any insurer, agent, or other person |icensed under the

8 | insurance code, or any enpl oyee thereof, having know edge or

9 | who believes that a fraudul ent act or any other act or

10 | practice which, upon conviction, constitutes a felony or

11 | mi sdeneanor under this chapter is being or has been conmmtted
12 | shall send to the Division of |nsurance Fraud, Bureau of

13 | Workers' Conpensation Fraud, a report or information pertinent
14 | to such know edge or belief and such additional information

15| relative thereto as the bureau nay require. The bureau shal

16 | review such information or reports and sel ect such infornmation
17 | or reports as, in its judgnent, may require further

18 | investigation. It shall then cause an i ndependent exam nation
19 | of the facts surrounding such information or report to be nade
20| to deternmne the extent, if any, to which a fraudul ent act or
21| any other act or practice which, upon conviction, constitutes
22| a felony or a nisdeneanor under this chapter is being

23| committed. The bureau shall report any alleged violations of
24 | law which its investigations disclose to the appropriate

25| licensing agency and state attorney or other prosecuting

26 | agency having jurisdiction with respect to any such violations
27 | of this chapter. |If prosecution by the state attorney or other
28 | prosecuting agency having jurisdiction with respect to such

29 | violation is not begun within 60 days of the bureau's report,
30| the state attorney or other prosecuting agency having

31
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jurisdiction with respect to such violation shall informthe
bureau of the reasons for the lack of prosecution

(b) In the absence of fraud or bad faith, a person is
not subject to civil liability for |ibel, slander, or any
other relevant tort by virtue of filing reports, wthout
mal i ce, or furnishing other information, wthout nalice,
required by this section or required by the bureau, and no
civil cause of action of any nature shall arise against such
per son:

1. For any information relating to suspected
fraudul ent acts furnished to or received fromlaw enforcenent
officials, their agents, or enpl oyees;

2. For any information relating to suspected
fraudul ent acts furnished to or received from other persons
subject to the provisions of this chapter; or

3. For any such infornation relating to suspected
fraudul ent acts furnished in reports to the bureau, or the
Nati onal Association of |nsurance Commi ssi oners.

(2) \Whoever violates any provision of this subsection
commts a m sdenmeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It is shatH—be unlawful for any enployer to
knowi ngl y:

1. Coerce or attenpt to coerce, as a precondition to
enpl oynent or otherwi se, an enpl oyee to obtain a certificate
of election of exenption pursuant to s. 440. 05.

2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enpl oyee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
personnel action against any enpl oyee for disclosing
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1| information to the division or any | aw enforcenment agency

2| relating to any violation or suspected violation of any of the
3| provisions of this chapter or rules pronul gated hereunder.

4 4. Violate a stop-work order issued by the division

5] pursuant to s. 440. 107.

6 (b) It is shakH—be unlawful for any insurance entity
7] to revoke or cancel a workers' conpensation insurance policy
8 | or nmenbership because an enpl oyer has returned an enpl oyee to
9| work or hired an enpl oyee who has filed a workers

10 | conpensation claim

11 (3) \Whoever violates any provision of this subsection
12 | conmits a msdeneanor of the first degree, punishable as

13| provided in s. 775.082 or s. 775.083.

14 (a) It is shatH—be unlawful for any enployer to

15| knowingly fail to update applications for coverage as required
16 | by s. 440.381(1) and Departnent of Insurance rules, or to post
17 | notice of coverage pursuant to s. 440. 40.

18 (b) It is shakH—be unlawful for any attorney or other
19 | person, in his or her individual capacity or in his or her
20| capacity as a public or private enployee, or for any firm
21 | corporation, partnership, or association to receive any fee or
22 | other consideration or any gratuity froma person on account
23| of services rendered for a person in connection with any
24 | proceedi ngs arising under this chapter, unless such fee,
25| consideration, or gratuity is approved by a judge of
26 | conpensation clainms or by the Chief Judge of Conpensation
27 | d ai ns.
28 (4) (a) Whoever violates any provision of this
29 | subsection comrits insurance fraud. |If the val ue of any
30| property involved in violation of this subsection
31
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1. Is less than $20,000, the offender comits a felony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |Is $20,000 or nore, but less than $100, 000, the
of fender commits a felony of the second degree, punishable as
provided ins. 775.082, s. 775.083, or s. 775.084.

3. |Is $100,000 or nore, the offender commits a fel ony

of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b)tay It is shakH—be unlawful for any enployer to
knowi ngl y:

1. Present or cause to be presented any fal se,
fraudulent, or msleading oral or witten statenent to any
person as evidence of conpliance with s. 440. 38.

2. Make a deduction fromthe pay of any enpl oyee
entitled to the benefits of this chapter for the purpose of
requiring the enpl oyee to pay any portion of prenium paid by
the enployer to a carrier or to contribute to a benefit fund
or departnent nmintained by such enployer for the purpose of
provi di ng conpensation or nedical services and supplies as
required by this chapter

3. Fail to secure paynent of conpensation if required
to do so by this chapter.

(c)tb)y It is shakH—be unlawmful for any person

1. To knowi ngly nmake, or cause to be made, any fal se,
fraudul ent, or msleading oral or witten statenent for the
pur pose of obtaining or denying any benefit or paynent under
this chapter.

2. To present or cause to be presented any witten or
oral statenment as part of, or in support of, a claimfor
payment or ef other benefit pursuant to any provision of this
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chapter, knowi ng that such statenent contains any fal se,
i nconpl ete, or nisleading informati on concerning any fact or
thing material to such claim

3. To prepare or cause to be prepared any witten or
oral statenment that is intended to be presented to any
enpl oyer, insurance conpany, or self-insured programin
connection with, or in support of, any claimfor paynent or
ot her benefit pursuant to any provision of this chapter
knowi ng that such statenment contains any false, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing material
to such claim

4. To know ngly assist, conspire with, or urge any
person to engage in activity prohibited by this section

5. To knowi ngly make any fal se, fraudul ent, or
m sl eading oral or witten statenent, or to knowingly omit or
conceal material information, required by s. 440.185 or s.
440. 381, for the purpose of obtaining workers' conpensation
coverage or for the purpose of avoiding, delaying, or
di mi ni shing the anmount of paynent of any workers' conpensation
prem uns.

6. To knowi ngly m srepresent or conceal payroll
classification of workers, or information regardi ng an
enpl oyer's loss history which would be nmaterial to the
conputati on and application of an experience rating
nodi fication factor for the purpose of avoiding or dimnishing
t he anount of paynent of any workers' conpensation prem uns.

7. To knowingly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440. 38.

(d)tey It is shakH—be unlawmful for any physician
| i censed under chapter 458, osteopathic physician |icensed
8
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under chapter 459, chiropractic physician |licensed under
chapter 460, podiatric physician |icensed under chapter 461
optonetric physician licensed under chapter 463, or any other
practitioner licensed under the laws of this state to

knowi ngly and willfully assist, conspire with, or urge any
person to fraudulently violate any of the provisions of this
chapter.

(e)tdy It is shak—be unlawful for any person or
governnental entity |icensed under chapter 395 to nmaintain or
operate a hospital in such a manner so that such person or
governnental entity knowingly and willfully allows the use of
the facilities of such hospital by any person, in a schene or
conspiracy to fraudulently violate any of the provisions of
this chapter.

(f)ter It is shak—be unlawful for any attorney or
ot her person, in his or her individual capacity or in his or
her capacity as a public or private enployee, or any firm
corporation, partnership, or association, to know ngly assist,
conspire with, or urge any person to fraudulently viol ate any
of the provisions of this chapter

(9)tHr It is shakH—be unlawful for any attorney or
ot her person, in his or her individual capacity or in his or
her capacity as a public or private enployee or for any firm
corporation, partnership, or association, to unlawfully
solicit any business in and about city or county hospitals,
courts, or any public institution or public place; in and
about private hospitals or sanitariunms; in and about any
private institution; or upon private property of any character
what soever for the purpose of nmaking workers' conpensation
cl ai ms.
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(5) This section does shatt not be—ecenstrued—+to
preclude the applicability of any other provision of crimna
| aw whi ch that applies or may apply to any transaction

(6) For the purpose of the section, the term

(a) "Statement” includes, but is not limted to, any
notice, representation, statenent, proof of injury, bill for
servi ces, diagnosis, prescription, hospital or doctor records,
X ray, test result, or other evidence of loss, injury, or
expense.

(b) "Property" neans property as defined in s.

812.012.
(c) "Value" neans value as defined in s. 812.012.

(7) Notwithstandi ng any other provision of law, a

proceedi ng under subsection (4) may be comenced at any tine

within 5 years after the cause of action accrues; however, in

such a proceeding, the period of Iimtation is tolled whenever

the defendant is continuously absent fromthis state or is

wi thout a reasonably ascertai nabl e pl ace of residence or work

within this state, but such a period of lintation may not be

extended by nore than 1 year. If a crimnal prosecution

action, or other proceeding is brought, or intervened in, to

puni sh, prevent, or restrain any violation of subsection (4),

the running of the period of limtation prescribed by this

section, which is based in whole or in part upon any nmatter

conpl ai ned of in any such prosecution, action, or proceeding,

is tolled during the pendency of the prosecution, action, or

proceeding and for 2 years following the ternmination of the

prosecution, action, or proceeding.

(8)tH Al claimforns as provided for in this chapter
nmust shatt contain a notice that clearly states in substance
the follow ng: "Any person who, knowingly and with intent to

10
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injure, defraud, or deceive any enployer or enployee,
i nsurance conpany, or self-insured program files a statenent
of claimcontaining any false or nmisleading information is

guilty of a felony of the third degree." Each cl ai mant shal
personally sign the claimformand attest that he or she has
revi ewed, understands, and acknow edges the foregoing notice.

Section 3. Present subsections (1) through (7) of
section 440.107, Florida Statutes, are redesignated as
subsections (5) through (11), respectively, and new
subsections (1), (2), (3), and (4) are added to that section
to read:

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(1) RECORDS AND REPORTS. - - Each enpl oyer shall keep
true and accurate work records that contain such information

as the division prescribes by rules. The work records nust be

open to inspection and be subject to being copied by the

di vision at any reasonable tine and as often as necessary. The

di vision may require fromany enpl oyer any sworn or unsworn

reports, pertaining to persons enployed by that enpl oyer,

whi ch the division considers necessary for the effective

administration of this chapter
(2) QATHS AND W TNESSES. --1n discharging the duties
i nposed by this chapter, the division nay adni ni ster oaths and

affirmations, certify to official acts, and i ssue subpoenas to

conpel the attendance of w tnesses and the production of

books, papers, correspondence, nenoranda, and ot her records

that the division considers necessary as evidence in

connection with the adninistration of this chapter
(3) SUBPCENAS. --1f a person has refused to obey a
subpoena to appear before the division and produce evi dence
11
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requested by the division or to give testinony about the

matter that is under investigation, a court has jurisdiction

to issue an order requiring conpliance with the subpoena if

the court has jurisdiction in the geographical area where the

inquiry is being carried on or in the area where the person

who has refused the subpoena is found, resides, or transacts

busi ness. Failure to obey such a court order may be puni shed

by the court as contenpt. Any person who without just cause

fails or refuses to attend and testify at a hearing, to answer

any lawful inquiry, or to produce books, papers,

correspondence, nenoranda, and other records, if it is in his

or her power to do so, in obedience to a subpoena issued by

the division is guilty of a nisdeneanor of the second degree,
puni shabl e as provided in s. 775.082 or s. 775.083, and each
day such a violation continues is a separate offense.

(4) PROTECTI ON AGAI NST SELF-1 NCRI M NATI ON. - - A person
may not be excused fromattending and testifying or from

produci ng books, papers, correspondence, nenoranda, and ot her

records before the division in obedience to a subpoena i ssued

in any cause or proceeding before the division on the grounds

that the testinony or evidence, docunentary or otherw se,

required of himor her may tend to incrimnate himor her or

subject himor her to a penalty or forfeiture; however, an

i ndi vidual nmay not be prosecuted or subjected to any penalty

or forfeiture on the basis of such testinony, books, papers,

correspondence, nenoranda, or other records, or any evidence

derived therefrom after having clained his or her privilege

agai nst self-incrinination, except that the person is not

i mmune from prosecution and puni shnent for perjury comitted

in so testifying.
Section 4. This act shall take effect October 1, 1998.
12

CODING:Words st+ieken are deletions; words underlined are additions.




Senate - 1998 SB 1406

l EE IR b S b b I S I b b I S S b b I I b S b
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3 Aut horizes the Division of Wrkers' Conpensation of the
Departnent of Labor and Enpl oynent Security to approve

4 and revoke certificates of exenption. Provides penhalties
for insurance fraud. Provides a tine |limtation for.

5 bringing an action under s. 440.105&4), F.S. Authorizes
the division to obtain enployer work records and issue

6 subpoenas to conpel the attenhdance of wi tnesses and. the

roduction of docunents. Provides for limted inmmunity

7 rom prosecuti on based on such testinony or docunents:
Provides a penalty for failure to appear or to produce

8 such docunents.
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