Florida Senate - 1998 CS for SB 1406

By the Committee on Banking and | nsurance and Senator C ary

311-1799A-98

1 A bill to be entitled

2 An act relating to workers' conpensation

3 anmending s. 440.02, F.S.; defining the terns

4 "corporate officer," "partner," and "sol e

5 proprietor," as used in ch. 440, F.S.; anending
6 s. 440.05, F.S.; authorizing the Division of

7 Wor kers' Conpensation of the Departnment of

8 Labor and Enpl oynment Security to approve and

9 revoke certificates of exenption; specifying

10 requirenents for notices of election to be

11 exenpt; providing for renewal of exenption

12 certificates; requiring notice on election

13 forns that providing false information is a

14 felony; revising fees for exenptions and

15 speci fying use of fees by the division

16 anending s. 440.09, F.S.; conform ng references
17 to judges of conpensation clains and

18 adm ni strative | aw judges; anending s. 440. 10,
19 F.S.; revising docunentation establishing

20 concl usi ve presunption of independent

21 contractor status and ineligibility for

22 wor kers' conpensation benefits; anending s.

23 440. 105, F. S.; providing penalties; providing a
24 time limtation for bringing an action under s.
25 440. 105(4), F.S.; anending s. 440.107, F.S.

26 providing legislative findings related to

27 nonconpl i ance with workers' conpensation

28 coverage requirenents; authorizing the division
29 to enter and inspect places of business for

30 i nvestigating conpliance; requiring enployers
31 to maintain records required by the division by
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1 rul e; authorizing the division to require sworn

2 reports from enployers, to adninister oaths,

3 and to i ssue subpoenas to enforce conpliance;

4 providing penalties for refusal to obey a

5 subpoena; anending s. 440.45, F.S.; revising

6 termof office, qualifications, and nethod of

7 nom nation for the Chief Judge of the Ofice of

8 t he Judges of Conpensation Cains; providing

9 for expiration of termof office for nmenbers of

10 the statew de noninating com ssion for judges

11 of conpensation clains; providing for new

12 appoi ntnents to the noninating conm ssion and

13 staggered terms; revising the procedures for

14 nom nati ng conmi ssi on regardi ng perfornmance of

15 sitting judges and regardi ng nom nations of

16 applicants; providing for expiration of the

17 termof office and reappoi ntnent of the Chief

18 Judge of Conpensation Cains; providing an

19 ef fective date.

20

21| Be It Enacted by the Legislature of the State of Florida:
22

23 Section 1. Section 440.02, Florida Statutes, is
24 | anended to read:

25 440.02 Definitions.--Wen used in this chapter, unless
26 | the context clearly requires otherwi se, the following terns
27 | shall have the foll owi ng neani ngs:

28 (1) "Accident" neans only an unexpected or unusua
29 | event or result that happens suddenly. A nental or nervous
30| injury due to stress, fright, or excitenent only, or

31| disability or death due to the accidental acceleration or

2
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aggravation of a venereal disease or of a disease due to the
habi tual use of al cohol or controlled substances or narcotic
drugs, or a disease that nmanifests itself in the fear of or
dislike for an individual because of the individual's race,
color, religion, sex, national origin, age, or handicap is not
an injury by accident arising out of the enploynent. If a
preexi sting disease or anomaly is accel erated or aggravated by
an accident arising out of and in the course of enploynent,
only accel eration of death or accel eration or aggravation of
the preexisting condition reasonably attributable to the
accident is conpensable, with respect to death or pernmanent

i mpai r nent .

(2) "Adoption" or "adopted" neans |egal adoption prior
to the tine of the injury.

(3) "Carrier" neans any person or fund authorized
under s. 440.38 to insure under this chapter and includes a
sel f-insurer, and a commerci al self-insurance fund authorized
under s. 624.462.

(4) "Casual" as used in this section shall be taken to
refer only to enpl oynents when the work contenplated is to be
conpl eted in not exceeding 10 working days, without regard to
t he nunber of persons enpl oyed, and when the total |abor cost
of such work is less than $100.

(5) "Child" includes a posthunmous child, a child
| egally adopted prior to the injury of the enpl oyee, and a
stepchild or acknow edged child born out of wedl ock dependent
upon the deceased, but does not include married children
unl ess whol |y dependent on the enployee. "Gandchild" neans a
child as above defined of a child as above defined. "Brother"
and "sister" include stepbrothers and stepsisters, half
brothers and half sisters, and brothers and sisters by
3
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adoption, but does not include married brothers or nmarried
sisters unl ess wholly dependent on the enployee. "Child,"
"grandchild," "brother," and "sister" include only persons who
at the tine of the death of the deceased enpl oyees are under
18 years of age, or under 22 years of age if a full-tine
student in an accredited educational institution

(6) "Conpensation" neans the noney al |l onwance payabl e
to an enployee or to his or her dependents as provided for in
this chapter.

(7) "Construction industry" neans for-profit
activities involving the carrying out of any buil ding,
clearing, filling, excavation, or substantial inprovenent in
the size or use of any structure or the appearance of any
| and. When appropriate to the context, "construction" refers
to the act of construction or the result of construction
However, "construction" shall not nean a | andowner's act of
construction or the result of a construction upon his or her
own premni ses, provided such prenises are not intended to be
sol d or resold.

(8) "Corporate officer or officer of a corporation”

neans any person who fills an office provided for in the

corporate charter or articles of incorporation filed with the

Di vision of Corporations of the Departnent of State or as

permitted or required by chapter 607.

(9) t8) "Date of maxi num nmedi cal inprovenent” means the
date after which further recovery from or lasting inprovenent
to, an injury or disease can no |onger reasonably be
anti ci pat ed, based upon reasonabl e nedi cal probability.

(10)¢9) "Death" as a basis for a right to conpensation
neans only death resulting froman injury.

4
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(11) (36 "Departnent” neans the Departnent of Labor
and Enpl oynent Security.

(12) 1) "Disability" neans incapacity because of the
injury to earn in the sane or any ot her enploynent the wages
whi ch the enpl oyee was receiving at the tine of the injury.

(13) 2y "Division" neans the Division of Wrkers'
Conpensation of the Departnent of Labor and Enpl oynent
Security.

(14) (33)(a) "Enployee" neans any person engaged in any
enpl oynment under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
lawful ly or unlawfully enpl oyed, and includes, but is not
l[imted to, aliens and ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
services are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the division as provided in s. 440.05.

2. As to officers of a corporation who are actively
engaged in the construction industry, no nore than three
officers may elect to be exenpt fromthis chapter by filing
witten notice of the election with the division as provided
in s. 440.05.

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the division as provided in s. 440.05 is not an enpl oyee.

5
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Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes a sole proprietor or a partner
who devotes full tine to the proprietorship or partnership
and, except as provided in this paragraph, elects to be
included in the definition of enployee by filing notice
t hereof as provided in s. 440.05. Partners or sole proprietors
actively engaged in the construction industry are consi dered
enpl oyees unl ess they elect to be excluded fromthe definition
of enpl oyee by filing witten notice of the election with the
di vision as provided in s. 440.05. However, no nore than three
partners in a partnership that is actively engaged in the
construction industry nay el ect to be excluded. A sole
proprietor or partner who is actively engaged in the
construction industry and who elects to be exenpt fromthis
chapter by filing a witten notice of the election with the
division as provided in s. 440.05 is not an enpl oyee. For
purposes of this chapter, an independent contractor is an
enpl oyee unl ess he or she neets all of the conditions set
forth in subparagraph (d)1.

(d) "Enpl oyee" does not include:

1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnent,
materials, or simlar accomodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

6
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1 c. The independent contractor perforns or agrees to
2| performspecific services or work for specific anounts of

3 | noney and controls the neans of performng the services or

4 | work;

5 d. The independent contractor incurs the principa

6 | expenses related to the service or work that he or she

7| perforns or agrees to perform

8 e. The independent contractor is responsible for the
9| satisfactory conpletion of work or services that he or she
10 | perforns or agrees to performand is or could be held liable
11 ) for a failure to conplete the work or services;

12 f. The independent contractor receives conpensation
13| for work or services perforned for a conm ssion or on a

14 | per-job or conpetitive-bid basis and not on any other basis;
15 g. The independent contractor nmay realize a profit or
16 | suffer a loss in connection with perform ng work or services;
17 h. The independent contractor has continuing or

18 | recurring business liabilities or obligations; and

19 i. The success or failure of the independent

20 | contractor's business depends on the relationship of business
21 | receipts to expenditures.

22

23 | However, the determ nation as to whether an individua

24 1 included in the Standard Industrial O assification Manual of
25| 1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,

26 | 0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
27 | 2448, or 2449, or a newspaper delivery person, is an

28 | i ndependent contractor is governed not by the criteria in this
29 | paragraph but by common-| aw principles, giving due

30 | consideration to the business activity of the individual

31

7
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2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner-operator is paid a conmi ssion for transportation service
and is not paid by the hour or on sonme other tine-neasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governnental entity.
A person who does not receive nonetary renmuneration for
services is presuned to be a volunteer unless there is
substantial evidence that a val uabl e consi derati on was
i nt ended by both enployer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who recei ve no conpensation other than expenses in an anpunt
8
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| ess than or equivalent to the standard nileage and per diem
expenses provided to salaried enpl oyees in the sane agency or
i f such agency does not have sal ari ed enpl oyees who receive
m | eage and per diem then such volunteers who receive no
conpensati on ot her than expenses in an anount |ess than or
equi valent to the custonmary mleage and per diempaid to
salaried workers in the comunity as determ ned by the
di vi sion; and

b. Volunteers participating in federal prograns
est abl i shed under Pub. L. No. 93-113.

7. Any officer of a corporation who elects to be
exenpt fromthis chapter

8. A sole proprietor or officer of a corporation who
actively engages in the construction industry, and a partner
in a partnership that is actively engaged in the construction
i ndustry, who elects to be exenpt fromthe provisions of this
chapter. Such sole proprietor, officer, or partner is not an
enpl oyee for any reason until the notice of revocation of
el ection filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farmor breeder, and who is conpensated for riding on a
case-by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st .

10. A taxicab, linopusine, or other passenger
vehi cl e-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany which provides any
di spatch, marketing, insurance, comrunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
9
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condi ti oned upon, or expressed as a proportion of, fare
revenues.

(15) ¢34y "Enployer"” neans the state and all politica
subdi vi si ons thereof, all public and quasi-public corporations
therein, every person carrying on any enpl oynent, and the
| egal representative of a deceased person or the receiver or
trustees of any person. If the enployer is a corporation
parties in actual control of the corporation, including, but
not linmted to, the president, officers who exercise broad
corporate powers, directors, and all shareholders who directly
or indirectly own a controlling interest in the corporation
are consi dered the enpl oyer for the purposes of ss. 440. 105
and 440. 106.

(16) t¥5)(a) "Enploynent," subject to the other
provisions of this chapter, means any service perforned by an
enpl oyee for the person enpl oying himor her

(b) "Enpl oynent" incl udes:

1. Enploynent by the state and all political
subdi vi si ons thereof and all public and quasi-public
corporations therein, including officers elected at the polls.

2. Al private enploynents in which four or nore
enpl oyees are enpl oyed by the sane enployer or, with respect
to the construction industry, all private enployment in which
one or nore enpl oyees are enpl oyed by the sane enpl oyer.

3. Volunteer firefighters responding to or assisting
with fire or nedical energenci es whether or not the
firefighters are on duty.

(c) "Enploynent" does not include service performed by
or as:

1. Donestic servants in private hones.

10
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2. Agricultural labor perforned on a farmin the
enpl oy of a bona fide farnmer, or association of farners, who
enpl oys 5 or fewer regular enpl oyees and who enpl oys fewer
than 12 ot her enployees at one tine for seasonal agricultura
| abor that is conpleted in | ess than 30 days, provided such
seasonal enpl oynment does not exceed 45 days in the sane
cal endar year. The term"farni includes stock, dairy, poultry,
fruit, fur-bearing animals, fish, and truck farns, ranches,
nurseries, and orchards. The term"agricultural |abor"
includes field forenen, tinmekeepers, checkers, and other farm
| abor supervisory personnel

3. Professional athletes, such as professional boxers,
wrestlers, baseball, football, basketball, hockey, polo,
tennis, jai alai, and simlar players, and notorsports teans
conpeting in a nmotor racing event as defined in s. 549. 08.

4. Labor under a sentence of a court to perform
community services as provided in s. 316.193.

(17) €36} "M sconduct” includes, but is not limted to,
the follow ng, which shall not be construed in pari materia
with each ot her:

(a) Conduct evincing such willful or wanton disregard
of an enployer's interests as is found in deliberate violation
or disregard of standards of behavi or which the enpl oyer has
the right to expect of the enployee; or

(b) Carel essness or negligence of such a degree or
recurrence as to manifest culpability, wongful intent, or
evil design, or to show an intentional and substanti al
di sregard of an enployer's interests or of the enployee's
duties and obligations to the enpl oyer.

(18) +#- "Injury"” means personal injury or death by
accident arising out of and in the course of enploynent, and
11
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1| such diseases or infection as naturally or unavoidably result
2| fromsuch injury. Danage to dentures, eyeglasses, prosthetic
3| devices, and artificial linbs may be included in this

4| definition only when the danage is shown to be part of, or in
5] conjunction with, an accident. This danage nust specifically
6 | occur as the result of an accident in the normal course of

7 | enpl oynent.

8 (19) (38) "Parent” includes stepparents and parents by

9 | adoption, parents-in-law, and any persons who for nore than 3
10 | years prior to the death of the deceased enpl oyee stood in the
11| place of a parent to himor her and were dependent on the

12 | injured enpl oyee.

13 (20) "Partner" neans any person who is a nenber of a
14 | partnership that is forned by two or nbre persons to carry on
15| as coowners of a business with the understanding that there
16 | will be a proportional sharing of the profits and | osses

17 | between them For the purposes of this chapter, a partner is a
18 | person who participates fully in the managenent of the

19 | partnership and who is personally liable for its debts.
20 (21) (19 "Permanent inpairment” means any anatom c or
21| functional abnornality or |oss determ ned as a percentage of
22 | the body as a whole, existing after the date of nmaxi num
23 | nedi cal inprovenent, which results fromthe injury.
24 (22) £26) "Person" means individual, partnership,
25 | association, or corporation, including any public service
26 | corporati on.
27 (23) 2%y "Self-insurer” neans:
28 (a) Any enployer who has secured paynent of
29 | conpensation pursuant to s. 440.38(1)(b) or (6) as an
30| i ndividual self-insurer
31

12
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1 (b) Any enployer who has secured paynent of

2 | conpensation through a group sel f-insurance fund under s.

3| 624. 4621;

4 (c) Any group self-insurance fund established under s.
5| 624. 4621;

6 (d) A public utility as defined in s. 364.02 or s.

7| 366.02 that has assuned by contract the liabilities of

8 | contractors or subcontractors pursuant to s. 440.571; or

9 (e) Any local governnment self-insurance fund

10 | established under s. 624.4622.

11 (24) "Sole proprietor" means a natural person who owns
12 | a formof business in which that person owns all the assets of
13| the business and is solely liable for all the debts of the

14 | busi ness.

15 (25) £22) "Spouse" includes only a spouse substantially
16 | dependent for financial support upon the decedent and |iving
17 | with the decedent at the tine of the decedent's injury and

18 | death, or substantially dependent upon the decedent for

19 | financial support and living apart at that tinme for
20| justifiable cause.
21 (26) 23y "Tine of injury” means the tine of the
22 | occurrence of the accident resulting in the injury.
23 (27) 24y "Wages" neans the noney rate at which the
24 | service rendered is reconpensed under the contract of hiring
25| in force at the tine of the injury and includes only the wages
26 | earned and reported for federal incone tax purposes on the job
27 | where the enployee is injured and any ot her concurrent
28 | enpl oynent where he or she is al so subject to workers
29 | conpensation coverage and benefits, together with the
30 | reasonabl e val ue of housing furnished to the enpl oyee by the
31| enployer which is the permanent year-round residence of the

13
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enpl oyee, and gratuities to the extent reported to the
enployer in witing as taxable incone received in the course
of enpl oynent fromothers than the enployer and enpl oyer
contributions for health insurance for the enployee or the
enpl oyee' s dependents. However, housing furnished to m grant
wor kers shall be included in wages unl ess provided after the
time of injury. In enploynent in which an enpl oyee receives
consi deration for housing, the reasonabl e val ue of such
housi ng conpensation shall be the actual cost to the enpl oyer
or based upon the Fair Market Rent Survey pronul gated pursuant
to s. 8 of the Housing and Urban Devel opnent Act of 1974,

whi chever is |ess. However, if enployer contributions for
housi ng or health insurance are continued after the tine of
the injury, the contributions are not "wages" for the purpose
of calculating an enpl oyee's average weekly wage.

(28) (25 "Weekly conpensation rate" means and refers
to the anount of conpensation payable for a period of 7
consecutive days, including any Saturdays, Sundays, holidays,
and ot her nonwor ki ng days which fall within such period of 7
consecutive days. Wen Saturdays, Sundays, holidays, or other
nonwor ki ng days imediately follow the first 7 days of
disability or occur at the end of a period of disability as
the last day or days of such period, such nonworking days
constitute a part of the period of disability with respect to
whi ch conpensation is payabl e.

(29) £26) "Construction design professional” means an
architect, professional engineer, |andscape architect, or
surveyor and mapper, or any corporation, professional or
general, that has a certificate to practice in the
construction design field fromthe Departnent of Business and
Pr of essi onal Regul ati on.

14
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(30) 24 "Individual self-insurer" neans any enpl oyer

who has secured paynent of conpensation pursuant to s.
440.38(1)(b) as an individual self-insurer

(31) (28) "Donestic individual self-insurer” means an
i ndi vi dual self-insurer

(a) Which is a corporation forned under the | aws of
this state;

(b) Who is an individual who is a resident of this
state or whose prinmary place of business is located in this
state; or

(c) Which is a partnership whose principals are
residents of this state or whose prinmary place of business is
located in this state.

(32) 29y "Foreign individual self-insurer” means an
i ndi vi dual sel f-insurer

(a) Which is a corporation forned under the | aws of
any state, district, territory, or commonwealth of the United
States other than this state;

(b) Who is an individual who is not a resident of this
state and whose primary place of business is not located in
this state; or

(c) \VWhich is a partnership whose principals are not
residents of this state and whose prinary place of business is
not located in this state.

(33)36) "Insol vent nenber" neans an indivi dua
self-insurer which is a nenber of the Florida Self-Insurers
Quaranty Associ ation, |ncorporated, or which was a nenber and
has wi t hdrawn pursuant to s. 440.385(1)(b), and which has been
found insolvent, as defined in paragraph(34)(a)3t{tar,

par agr aph(34) (b) {31{b), or paragraph(34)(c){3Hf€), by a

15
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1| court of conpetent jurisdictionin this or any other state, or
2 | neets the definition of paragraph(34)(d) {3t{e).

3 (34) 31y "Insol vency" or "insolvent" means:

4 (a) Wth respect to an individual self-insurer

5 1. That all assets of the individual self-insurer, if
6 | made i medi ately avail able, would not be sufficient to neet

7| all the individual self-insurer's liabilities;

8 2. That the individual self-insurer is unable to pay
9]its debts as they becone due in the usual course of business;
10 3. That the individual self-insurer has substantially
11 | ceased or suspended the paynent of conpensation to its

12 | enpl oyees as required in this chapter; or

13 4. That the individual self-insurer has sought

14 | protection under the United States Bankruptcy Code or has been
15 | brought under the jurisdiction of a court of bankruptcy as a
16 | debtor pursuant to the United States Bankruptcy Code.

17 (b) Wth respect to an enpl oyee claining insolvency
18 | pursuant to s. 440.25(5), a person is insolvent who:

19 1. Has ceased to pay his or her debts in the ordinary
20 | course of business and cannot pay his or her debts as they
21 | becone due; or
22 2. Has been adjudicated insolvent pursuant to the
23 | federal bankruptcy |aw
24 (35)(32) "Arising out of" pertains to occupationa
25| causation. An accidental injury or death arises out of
26 | enploynent if work perfornmed in the course and scope of
27 | enploynent is the najor contributing cause of the injury or
28 | deat h.
29 (36){33) "Soft-tissue injury" means an injury that
30 | produces damage to the soft tissues, rather than to the
31| skeletal tissues or soft organs.

16
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1 (37)34) "Catastrophic injury" means a pernmanent

2 | inpairnment constituted by:

3 (a) Spinal cord injury involving severe paral ysis of
4] an arm a leg, or the trunk

5 (b) Anputation of an arm a hand, a foot, or a leg

6 | involving the effective |oss of use of that appendage;

7 (c) Severe brain or closed-head injury as evidenced
8 | by:

9 1. Severe sensory or notor disturbances;

10 2. Severe conmuni cation disturbances;

11 3. Severe conplex integrated disturbances of cerebra
12 | functi on;

13 4. Severe episodic neurol ogical disorders; or

14 5. Oher severe brain and cl osed-head injury

15| conditions at |east as severe in nature as any condition

16 | provided in subparagraphs 1.-4.;

17 (d) Second-degree or third-degree burns of 25 percent
18 | or nore of the total body surface or third-degree burns of 5
19 | percent or nore to the face and hands;

20 (e) Total or industrial blindness; or

21 (f) Any other injury that would otherw se qualify

22 | under this chapter of a nature and severity that would qualify
23| an enpl oyee to receive disability inconme benefits under Title
24 | Il or supplenental security income benefits under Title XVI of
25| the federal Social Security Act as the Social Security Act

26 | existed on July 1, 1992, without regard to any tine

27 | limtations provided under that act.

28 (38)(35) "Insurer"” neans a group self-insurers' fund
29 | authorized by s. 624.4621, an individual self-insurer

30| authorized by s. 440.38, a commercial self-insurance fund

31| authorized by s. 624.462, an assessable nmutual insurer

17
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aut hori zed by s. 628.6011, and an insurer licensed to wite
wor kers' conpensation and enployer's liability insurance in

this state. The term"carrier," as used in this chapter, neans
an insurer as defined in this subsection

(39)36) "Statenment," for the purposes of ss. 440.105
and 440. 106, includes, but is not limted to, any notice,
representation, statenment, proof of injury, bill for services,
di agnosi s, prescription, hospital or doctor record, X ray,
test result, or other evidence of loss, injury, or expense.

Section 2. Section 440.05, Florida Statutes, is
amended to read:

440.05 Election of exenption; revocation of election
notice; certification.--

(1) Each corporate officer who elects not to accept
the provisions of this chapter or who, after electing such
exenption, revokes that exenption shall mail to the division
in Tal |l ahassee notice to such effect in accordance with a form
to be prescribed by the division

(2) Each sole proprietor or partner who elects to be
included in the definition of "enployee" or who, after such
el ection, revokes that election nust nmail to the division in
Tal | ahassee notice to such effect, in accordance with a form
to be prescribed by the division

(3) Each sole proprietor, partner, or officer of a
corporation who is actively engaged in the construction
i ndustry and who el ects an exenption fromthis chapter or who,
after electing such exenption, revokes that exenption, mnust
mail a witten notice to such effect to the division on a form
prescribed by the division. The notice of election to be
exenpt fromthe provisions of this chapter nust be notarized
and under oath. The notice of election to be exenpt which is

18
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submitted to the division by the sole proprietor, partner, or

officer of a corporation nust |list the nane, federal tax

identification nunber, social security nunber, and al
certified or registered |icenses issued pursuant to chapter
489 held by the person seeking the exenption, a copy of

rel evant docunentation as to enploynent status filed with the

I RS as specified by the division, a copy of the rel evant

occupational license in the primary jurisdiction of the

busi ness, and, for corporate officers and partners, the

regi stration nunber of the corporation or partnership filed

with the Division of Corporations of the Departnent of State.

The notice of election to be exenpt ferm nust identify each

sol e proprietorship, partnership, or corporation that enploys
the person electing the exenption and nust |ist the social
security nunber or federal tax identification nunber of each
such enpl oyer and the additional docunentation required by

this section. In addition, the notice of election to be exenpt

ferm nmust provide that the sole proprietor, partner, or

of ficer electing an exenption is not entitled to benefits
under this chapter, nust provide that the el ection does not
exceed exenption linmits for officers and partnerships provided
ins. 440.02, and nust certify that any enpl oyees of the sole
proprietor, partner, or officer electing an exenption are
covered by workers' conpensation insurance. Upon receipt of
the notice of the election to be exenpt, receipt of al

application fees,and a determ nation by the division that the

notice neets the requirenents of this subsection, the division
shal |l issue a certification of the election to the sole
proprietor, partner, or officer, unless the division

determ nes that the infornation contained in the notice is

invalid. The division shall revoke a certificate of election
19
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1| to be exenpt from coverage upon a deternination by the

2| division that the person does not neet the requirenents for

3| exenption or that the informati on contained in the notice of
4] election to be exenpt is invalid. The certificate of election
5| nmust list the nanes of the sole proprietorship, partnershinp,
6| or corporation listed in the request for exenption. A new

7| certificate of election nust be obtained each tine the person
8| is enployed by a new sol e proprietorship, partnership, or

9| corporation that is not listed on the certificate of election
10| A copy of the certificate of election nust be sent to each

11 | workers' conpensation carrier identified in the request for
12 | exenpti on. Fhe—eertiHecatton—of—the—etection—t+s—vatd—unti
13 | the—seole—proprietor,—partner,—or—officer—revokes—her—or—his
14 | eleet+on—Upon filing a notice of revocation of election, a

15| sole proprietor, partner, or officer who is a subcontractor
16 | nust notify her or his contractor

17 (4) The notice of election to be exenpt fromthe

18 | provisions of this chapter nust contain a notice that clearly
19 | states in substance the following: "Any person who, know ngly
20| and with intent to injure, defraud, or deceive the division or
21 | any enpl oyer or enpl oyee, insurance conpany, or self-insured
22 | program files a notice of election to be exenpt containing
23| any false or misleading information is guilty of a felony of
24 | the third degree." Each person filing a notice of election to
25| be exenpt shall personally sign the notice and attest that he
26 | or she has revi ewed, understands, and acknow edges the

27 | foregoing notice.

28 (5) 4> A notice given under subsection (1), subsection
29| (2), or subsection (3) shall becone effective when i ssued by
30| the division or 30 days after an application for an exenption
31| is received by the division, whichever occurs first +s—net

20
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

r

Florida Senate - 1998 CS for SB 1406
311-17

i
1799A- 98

e . L I : I I L e I
giviston—+n—TFallahassee. However, if an accident or

occupational disease occurs |ess than 30 days after the
effective date of the insurance policy under which the paynent
of conpensation is secured or the date the enployer qualified
as a self-insurer, such notice is effective as of 12:01 a. m
of the day following the date it is mailed to the division in
Tal | ahassee.

(6) Acertificate of election to be exenpt which is

i ssued in accordance with this section nust be in effect for 2

years after the effective date stated thereon. Both the

effective date and the expiration date nust be |listed on the

face of the certificate by the division. The certificate nust

expire at mdnight, 2 years fromits issue date, as noted on

the face of the exenption certificate. Any person who has

received fromthe division a certificate of election to be

exenmpt which is in effect on Septenber 30, 1998, shall file a

new notice of election to be exenpt by the last day in his or
her birth nonth foll owi ng Septenber 30, 1998. A certificate of
el ection to be exenpt nay be revoked before its expiration by

the sole proprietor, partner, or officer for whomit was

i ssued or by the division for the reasons stated in this

secti on.

(7) 5y Any contractor responsible for conpensation
under s. 440.10 may register in witing with the workers
conpensation carrier for any subcontractor and shal
thereafter be entitled to receive witten notice fromthe
carrier of any cancellation or nonrenewal of the policy.

(8) (a) t6) The division nust may assess a fee of ot
to—exceed $50, with each request for election or renewal of

21
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1| election under this section to be included in the definition
2 | of enpl oyee.

3 (b) The division nust assess a fee of $100, with each
4 | request for election or renewal of election to be exenpt under
5| this section.

6 (c) The funds collected by the division shall be used

7] to admnister this section,ant to audit the businesses that

8 | pay the fee for conpliance with any requirenents of this

9| chapter, and to enforce conpliance with the provisions of this
10 | chapter.

11 Section 3. Subsection (4) of section 440.09, Florida
12 | Statutes, is anended to read:

13 440. 09 Coverage. - -

14 (4) An enployee shall not be entitled to conpensation
15| or benefits under this chapter if any judge of conpensation
16 | cl ai ns, admi ni strative | aw j udge hearing—efifi+eer, court, or

17 | jury convened in this state determ nes that the enpl oyee has
18 | knowingly or intentionally engaged in any of the acts

19 | described in s. 440.105 for the purpose of securing workers
20 | conpensation benefits.

21 Section 4. Paragraph (g) of subsection (1) of section
22| 440.10, Florida Statutes, is anended to read:

23 440.10 Liability for conpensation.--

24 (1)

25 (g) For purposes of this section, a person is

26 | conclusively presuned to be an i ndependent contractor if:

27 1. The independent contractor provides the genera

28 | contractor with an affidavit stating that he or she neets al
29 | the requirenents of s. 440.02(14) (d) s—446-02(13){e); and

30 2. The independent contractor provides the genera

31| contractor with a valid certificate of workers' conpensation

22
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i nsurance covering each enpl oyee of the independent contractor

i Y C v thedivision,

A sol e proprietor, tndependent—cont+ractor—partner, or officer

of a corporation who el ects exenption fromthis chapter by
filing a certificate of election under s. 440.05, or an
i ndependent contractor who provides an affidavit stating that

he or she neets all the requirenents of s. 440.02(14)(d) may

not recover benefits or conpensation under this chapter

Section 5. Section 440.105, Florida Statutes, is
amended to read:

440.105 Prohibited activities; penalties;
limtations.--

(1)(a) Any insurance carrier, any individua
sel f-insured, any conmercial or group self-insurance fund, any
prof essional practitioner licensed or regul ated by the
Depart nent of Business and Professional Regul ation, except as
ot herwi se provided by |aw, any nedical review comittee as
defined in s. 766.101, any private nedical review commttee,
and any insurer, agent, or other person licensed under the
i nsurance code, or any enpl oyee thereof, having know edge or
who believes that a fraudul ent act or any other act or
practice which, upon conviction, constitutes a felony or
m sdermeanor under this chapter is being or has been conmmtted
shall send to the Division of |nsurance Fraud, Bureau of
Wor kers' Conpensation Fraud, a report or information pertinent
to such knowl edge or belief and such additional infornmation
relative thereto as the bureau nay require. The bureau shal
review such information or reports and select such infornmation
or reports as, inits judgnent, may require further
investigation. It shall then cause an independent exam nation

23
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of the facts surrounding such information or report to be nade
to determine the extent, if any, to which a fraudul ent act or
any other act or practice which, upon conviction, constitutes
a felony or a msdeneanor under this chapter is being
commtted. The bureau shall report any alleged violations of

| aw which its investigations disclose to the appropriate

i censing agency and state attorney or other prosecuting
agency having jurisdiction with respect to any such violations
of this chapter. |If prosecution by the state attorney or other
prosecuting agency having jurisdiction with respect to such
violation is not begun within 60 days of the bureau's report,
the state attorney or other prosecuting agency having
jurisdiction with respect to such violation shall informthe
bureau of the reasons for the lack of prosecution

(b) In the absence of fraud or bad faith, a person is
not subject to civil liability for |ibel, slander, or any
other relevant tort by virtue of filing reports, wthout
mal i ce, or furnishing other information, wthout nalice,
required by this section or required by the bureau, and no
civil cause of action of any nature shall arise against such
per son:

1. For any information relating to suspected
fraudul ent acts furnished to or received froml aw enforcenent
officials, their agents, or enpl oyees;

2. For any information relating to suspected
fraudul ent acts furnished to or received from other persons
subject to the provisions of this chapter; or

3. For any such infornmation relating to suspected
fraudul ent acts furnished in reports to the bureau, or the
Nati onal Association of |nsurance Commi ssioners.

24
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(2) \Whoever violates any provision of this subsection
commts a msdenmeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It is shatH—be unlawful for any enployer to
knowi ngl y:

1. Coerce or attenpt to coerce, as a precondition to
enpl oynent or otherwi se, an enpl oyee to obtain a certificate
of election of exenption pursuant to s. 440. 05.

2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enpl oyee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
personnel action against any enpl oyee for disclosing
information to the division or any | aw enforcenent agency
relating to any violation or suspected violation of any of the
provisions of this chapter or rules pronul gated hereunder.

4. Violate a stop-work order issued by the division
pursuant to s. 440.107.

(b) It is shatH—be unlawful for any insurance entity
to revoke or cancel a workers' conpensation insurance policy
or nenbershi p because an enpl oyer has returned an enpl oyee to
work or hired an enpl oyee who has filed a workers
conpensation claim

(3) \Whoever violates any provision of this subsection
commts a misdenmeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It is shatH—be unlawful for any enployer to
knowi ngly fail to update applications for coverage as required
by s. 440.381(1) and Departnent of Insurance rules, or to post
notice of coverage pursuant to s. 440. 40.

25
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(b) It is shakH—be unlawful for any attorney or other
person, in his or her individual capacity or in his or her
capacity as a public or private enployee, or for any firm
corporation, partnership, or association to receive any fee or
ot her consideration or any gratuity froma person on account
of services rendered for a person in connection with any
proceedi ngs arising under this chapter, unless such fee,
consideration, or gratuity is approved by a judge of
conpensation clainms or by the Chief Judge of Conpensation
d ai ms.

(4) (a) Whoever violates any provision of this

subsection comrits insurance fraud. |f the val ue of any

property involved in violation of this subsection

1. Is less than $20,000, the offender commits a felony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

2. |Is $20,000 or nore, but less than $100, 000, the
of fender commts a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. |Is $100,000 or nore, the offender commits a fel ony

of the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b)tay It is shakH—be unlawful for any enployer to
knowi ngl y:

1. Present or cause to be presented any fal se,
fraudulent, or msleading oral or witten statenent to any
person as evidence of conpliance with s. 440. 38.

2. Make a deduction fromthe pay of any enpl oyee
entitled to the benefits of this chapter for the purpose of
requiring the enpl oyee to pay any portion of pren um paid by
the enployer to a carrier or to contribute to a benefit fund

26
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1| or departnent mmintained by such enployer for the purpose of
2 | providing conpensation or nedical services and supplies as

3| required by this chapter.

4 3. Fail to secure paynent of conpensation if required
5] to do so by this chapter

6 (c)ftb)y It is shakH—be unlawmful for any person

7 1. To knowi ngly nmake, or cause to be nade, any false
8 | fraudulent, or nisleading oral or witten statenent for the
9 | purpose of obtaining or denying any benefit or paynent under
10| this chapter.

11 2. To present or cause to be presented any witten or
12 | oral statenent as part of, or in support of, a claimfor

13 | payment or of other benefit pursuant to any provision of this
14 | chapter, knowi ng that such statenent contains any fal se,

15| inconpl ete, or misleading informati on concerning any fact or
16 | thing material to such claim

17 3. To prepare or cause to be prepared any witten or
18 | oral statenent that is intended to be presented to any

19 | enpl oyer, insurance conpany, or self-insured programin
20 | connection with, or in support of, any claimfor paynent or
21 | other benefit pursuant to any provision of this chapter
22 | knowi ng that such statenent contains any false, inconplete, or
23 | misleading infornation concerning any fact or thing material
241 to such claim
25 4. To know ngly assist, conspire with, or urge any
26 | person to engage in activity prohibited by this section
27 5. To knowi ngly make any fal se, fraudul ent, or
28 | misleading oral or witten statenent, or to knowingly omt or
29 | conceal material information, required by s. 440.185 or s.
30 | 440. 381, for the purpose of obtaining workers' conpensation
31| coverage or for the purpose of avoiding, delaying, or

27
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di mi ni shing the anmount of paynent of any workers' conpensation
prem uns.

6. To knowi ngly m srepresent or conceal payroll
classification of workers, or information regardi ng an
enpl oyer's loss history which would be nmaterial to the
conputati on and application of an experience rating
nodi fication factor for the purpose of avoiding or dimnishing
t he anount of paynent of any workers' conpensation prem uns.

7. To knowingly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38 or as
evidence of eligibility for a certificate of exenption under
s. 440. 05.

(d)tey It is shakH—be unlawmful for any physician
| i censed under chapter 458, osteopathic physician |icensed

under chapter 459, chiropractic physician |licensed under
chapter 460, podiatric physician |icensed under chapter 461
optonetric physician licensed under chapter 463, or any other
practitioner licensed under the laws of this state to

knowi ngly and willfully assist, conspire with, or urge any
person to fraudulently violate any of the provisions of this
chapter.

(e)tdy It is shak—be unlawful for any person or
governnental entity |icensed under chapter 395 to nmaintain or
operate a hospital in such a manner so that such person or
governnental entity knowingly and willfully allows the use of
the facilities of such hospital by any person, in a schene or
conspiracy to fraudulently violate any of the provisions of
this chapter.

(f)ter It is shak—be unlawful for any attorney or
ot her person, in his or her individual capacity or in his or

28
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her capacity as a public or private enployee, or any firm
corporation, partnership, or association, to know ngly assist,
conspire with, or urge any person to fraudulently viol ate any
of the provisions of this chapter

(g9)tH)r It is shakH—be unlawful for any attorney or
ot her person, in his or her individual capacity or in his or
her capacity as a public or private enployee or for any firm
corporation, partnership, or association, to unlawfully
solicit any business in and about city or county hospitals,
courts, or any public institution or public place; in and
about private hospitals or sanitariunms; in and about any
private institution; or upon private property of any character
what soever for the purpose of nmaking workers' conpensation
cl ai ms.

(5) This section does shatt not be—ecenstrued—+to
preclude the applicability of any other provision of crimna
| aw whi ch that applies or may apply to any transaction
(6) For the purpose of the section, the term

(a) "Statement” includes, but is not limted to, any
notice, representation, statenent, proof of injury, bill for
servi ces, diagnosis, prescription, hospital or doctor records,
X ray, test result, or other evidence of loss, injury, or
expense.

(b) "Property" neans property as defined in s.
812.012.
(c) "Value" neans value as defined in s. 812.012.

(7) Notwithstandi ng any other provision of law, a

proceedi ng under subsection (4) may be comenced at any tine

within 5 years after the cause of action accrues; however, in

such a proceeding, the period of limtation is toll ed whenever

the defendant is continuously absent fromthis state or is
29
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wi thout a reasonably ascertai nabl e pl ace of residence or work

within this state, but such a period of lintation may not be

extended by nore than 1 year. If a crimnal prosecution

action, or other proceeding is brought, or intervened in, to

puni sh, prevent, or restrain any violation of subsection (4),

the running of the period of linmtation prescribed by this

section, which is based in whole or in part upon any nmatter

conpl ai ned of in any such prosecution, action, or proceeding,

is tolled during the pendency of the prosecution, action, or

proceeding and for 2 years following the ternmination of the

prosecution, action, or proceeding.

(8)¢t#H Al claimforns as provided for in this chapter
nmust shat contain a notice that clearly states in substance
the follow ng: "Any person who, knowingly and with intent to
injure, defraud, or deceive any enployer or enployee,

i nsurance conpany, or self-insured program files a statenent
of claimcontaining any false or nmisleading information is

guilty of a felony of the third degree." Each cl ai mant shal
personally sign the claimformand attest that he or she has
revi ewed, understands, and acknow edges the foregoing notice.

Section 6. Present subsections (1) through (7) of
section 440.107, Florida Statutes, are redesignated as
subsections (5) through (11), respectively, and new
subsections (1), (2), (3), and (4) are added to that section
to read:

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(1) The Legislature finds that the failure of an

enpl oyer to conply with the workers' conpensation coverage

requi renments under chapter 440 poses an i nmedi ate danger to

public health, safety, and welfare. The Legi sl ature authori zes
30

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1998 CS for SB 1406
311-17

i
1799A- 98

the division to secure enpl oyer conpliance with the workers

conpensati on coverage requi renents and aut hori zes the division

to conduct investigations for the purpose of ensuring enpl oyer

conpl i ance.
(2) The division and its authorized representatives

may enter and inspect any place of business at any reasonabl e

time for the limted purpose of investigating conpliance with

wor kers' conpensation coverage requirenents under this

chapter. Each enpl oyer shall keep true and accurate business

records that contain such informati on as the division

prescribes by rule. The business records nust contain

i nformati on necessary for the division to determ ne conpliance

with workers' conpensati on coverage requirenents and nust be

mai ntained within this state by the business, in such a nanner

as to be accessible within a reasonable tinme upon request by

t he division. The business records nust be open to inspection

and be available for copying by the division at any reasonabl e

time and place and as often as necessary. The division nay

require fromany enployer any sworn or unsworn reports,

pertaining to persons enpl oyed by that enpl oyer, deened

necessary for the effective administration of the workers

conpensati on coverage requirenents.

(3) In discharging its duties, the division my

adm ni ster oaths and affirmations, certify to official acts,

i ssue subpoenas to conpel the attendance of w tnesses and the

producti on of books, papers, correspondence, nenoranda, and

ot her records deenmed necessary by the division as evidence in

order to ensure proper conpliance with the coverage provisions

of this chapter.

(4) |If a person has refused to obey a subpoena to

appear before the division or its authorized representative
31
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1| and produce evidence requested by the division or to give

2| testinony about the matter that is under investigation, a

3| court has jurisdiction to i ssue an order requiring conpliance
41 with the subpoena if the court has jurisdiction in the

5| geographical area where the inquiry is being carried on or in
6 | the area where the person who has refused the subpoena is

7 | found, resides, or transacts business. Failure to obey such a
8| court order may be puni shed by the court as contenpt.

9 Section 7. Section 440.45, Florida Statutes, is

10 | anended to read:

11 440.45 O fice of the Judges of Conpensation d ains.--
12 (1) There is hereby created the Ofice of the Judges
13 | of Conpensation Cains within the Departnent of Labor and

14 | Enpl oynent Security. The Ofice of the Judges of Conpensation
15| dains shall be headed by a Chi ef Judge whoe—shat-—serve—at—the
16 | pteasture—of—theCovernor—and—Cabinet. The Chi ef Judge shal

17 | be appointed by the Governor for a termof 4 years and

18 | eontirred—bythe€Cabinet froma list of three twe nanes

19 | subnmitted by the statew de noninati ng conm ssion created under
20 | subsecti on (2) each—ef—thebist+riet—Cotrt—Juticial—Nomnating
21 | Commissions—ctreatetd—by—Ss—2—Art—Vof—theState—Consti-tution
22 | ang—s—43—29. The Chi ef Judge nust possess the sane

23| qualifications for appointnent as a judge of conpensation

24 | clains, and the procedure for reappoi ntnent of the Chief Judge
25| will be the sane as for reappoi ntnent of a judge of

26 | conpensation cl ai ns. The office shall be a separate budget

27 | entity and the Chief Judge shall be its agency head for al

28 | purposes. The Departnent of Labor and Enpl oynent Security

29 | shall provide adninistrative support and service to the office
30| to the extent requested by the Chief Judge but shall not

31| direct, supervise, or control the Ofice of the Judges of
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1| Conmpensation Clains in any manner, including but not linited

2 | to personnel, purchasing, budgetary matters, or property

3 | transactions. The operating budget of the Ofice of the Judges
4 | of Conpensation Cainms shall be paid out of the Wrkers

5| Conpensati on Adninistration Trust Fund established in s.

6 | 440. 50.

7 (2)(a) The Governor shall appoint full-tinme judges of
8 | conpensation clains to conduct proceedings as required by this
9| chapter or other law. No person may be nominated to serve

10 | appoetnted as a judge of conpensation clains unless he or she
11 | has been a nenber of The Florida Bar in good standi ng fer—the
12 | preceding—S5—years and i s know edgeable in the practice of |aw
13 | of workers' conpensation. No judge of conpensation clains

14 | shall engage in the private practice of |law during a term of
15| of fi ce.

16 (b) Except as provided in paragraph (c),the Governor
17 | shal | tntt+aty appoint a judge of conpensation clains froma
18 | list of three persons nom nated by a statew de nom nating

19 | conmi ssion. The statew de nom nating conm ssion shall be

20 | conposed of the follow ng:

21 1. Five 5 nenbers, at |east one of whom nust be a

22 | menber of a minority group as defined in s. 288.703(3), one of
23 | each who resides in each of the territorial jurisdictions of
24 | the district courts of appeal, appointed by the Board of

25| Governors of The Florida Bar from anong The Fl ori da Bar

26 | nrenbers who are engaged in the practice of law. On July 1,

271 1999, the termof office of each person appointed by the Board
28 | of Governors of The Florida Bar to the conmi ssion expires. The
29 | Board of Governors shall appoint nenbers who reside in the

30 | odd- nunbered district court of appeal jurisdictions to 4-year
31| terns each, beginning July 1, 1999, and nenbers who reside in

33
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t he even-nunbered district court of appeal jurisdictions to

2-year terns each, beginning July 1, 1999. Thereafter, each

nenber shall be appointed for a 4-year term

2. Five 5 electors, at | east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in each of the territorial jurisdictions of
the district courts of appeal, appointed by the Governor. On
July 1, 1999, the termof office of each person appoi nted by

the Governor to the conmi ssion expires. The Governor shal

appoi nt nenbers who reside in the odd-nunbered district court

of appeal jurisdictions to 2-year terns each, beginning July

1, 1999, and nenbers who reside in the even-nunbered district

court of appeal jurisdictions to 4-year terns each, begi nning

July 1, 1999. Thereafter, each nenber shall be appointed for a

4-year term and

3. Five 5 electors, at |east one of whom nust be a
nmenber of a minority group as defined in s. 288.703(3), one of
each who resides in the territorial jurisdictions of the
district courts of appeal, selected and appointed by a
majority vote of the other 10 menbers of the conm ssion. On
Cctober 1, 1999, the termof office of each person appointed

to the conmission by its other nenbers expires. A mjority of

the ot her nenbers of the comi ssion shall appoint nmenbers who

reside in the odd-nunbered district court of appea

jurisdictions to 2-year terns each, beginning October 1, 1999,

and nenbers who reside in the even-nunbered district court of

appeal jurisdictions to 4-year ternms each, begi nning Cctober

1, 1999. Thereafter, each nmenber shall be appointed for a

4-year term

34
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1| A vacancy occurring on the commission shall be filled by the

2| original appointing authority for the unexpired bal ance of the
3| term No attorney who appears before any judge of conpensation
4| clains nore than four tinmes a year is eligible to serve on the
5| statew de nom nating conmi ssion. The neetings and

6 | determ nations of the nominating comri ssion as to the judges

7 | of conpensation clains shall be open to the generat public.

8 (c) Each judge of conpensation clains shall be

9| appointed for a termof 4 years, but during the termof office
10 | may be renoved by the Governor for cause. Prior to the

11 | expiration of a judge's termof office, the statew de

12 | nom nating conmi ssion shall review the judge's conduct and

13 | determ ne whether the judge's performance is satisfactory. If
14 | the judge's performance i s deened satisfactory,the comn ssion
15| shall report its finding to the Governor no later than 6

16 | nonths prior to the expiration of the judge's termof office.
17 | The Governor shall review the commission's report and nay

18 | reappoint the judge for an additional 4-year term I|f the

19 | Governor does not reappoint the judge, the Governor shal

20| informthe comission. The judge shall remain in office unti
21| the Governor has appointed a successor judge in accordance

22 | with paragraphs (a) and (b). Fhe—+eport—of—the—econmmssion

23 | shatH—inetude—at+ist—of—three—candi-datesfor—appoeintrent—rthe
24 i e relud et I . it
25 Ao i-vdge—desi+e eappotnten ao he—udee! D€ Smiiz

26 | irs—satisfactory—upon—review bythe—comrsston-|f a vacancy

27 | occurs during a judge's unexpired term the statew de

28 | nonminating comi ssion does not find the judge's performance is
29 | satisfactory, or the governor does not reappoint the judge,

30 | the—eoemmsston—shatHt—issute—arepert—to the Governor shall

31| appoint a successor judge for a termof 4 years in accordance
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wi t h par agraph (b)whieh—itnetudes—a—t+ist—of—three—candi-dates
F . 4 b . I o

(3) The Chief Judge shall select fromanong the ful
time judges of the office two or nore judges to rotate as
docketi ng judges. Docketing judges shall review all clains for
benefits for consistency with the requirenents of this chapter
and the rules of procedure, including but not linmted to
specificity requirenents, and shall disniss any clai mthat
fails to conport with such rules and requirenents. The
docketing judge shall not dismiss any claimw th prejudice
wi thout offering the parties an opportunity to appear and
present argunent. The Chi ef Judge may as he or she deens
appropriate expand the duties of the docketing judges to
i nclude resol ution without hearing of other types of
procedural and substantive nmatters, including resolution of
fee disputes.

(4) The Chief Judge shall have the discretion to
require nediation and to designate qualified persons to act as
nedi ators in any di spute pending before the judges of
conpensation clainms and the division. The Chief Judge shal
coordinate with the Director of the Division of Wrkers
Conpensation to establish a mandatory nediation programto
facilitate early and efficient resolution of disputes arising
under this chapter and to establish training and conti nuing
education for new and sitting judges.

36
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(5) The Ofice of the Judges of Conpensation C ains
shal |l pronulgate rules to effect the purposes of this section
Such rul es shall include procedural rules applicable to
wor kers' conpensation claimresolution and uniformcriteria
for nmeasuring the performance of the office, including but not
limted to the nunber of cases assigned and di sposed, the age
of pendi ng and di sposed cases, tineliness of decisionnaking,
extraordi nary fee awards and ot her performance indicators. The
wor kers' conpensation rules of procedure approved by the
Suprene Court shall apply until the rules pronul gated by the
O fice of the Judges of Conpensation Clains pursuant to this
section becone effective.

(6) Not later than Decenber 1 of each year, the Ofice
of the Judges of Conpensation Cains and the Division of
Workers' Conpensation shall jointly issue a witten report to
the Governor, the House of Representatives, and the Senate
summari zi ng the amount, cost, and outcone of all litigation
resolved in the prior year, sumarizing the disposition of
applications and notions for nediation conferences and
reconmendi ng changes or inprovenents to the dispute resol ution
el enents of the Wrkers' Conpensation Law and regul ati ons.

Section 8. On July 1, 1999, the termof office of the
Chi ef Judge of Conpensation Cains expires. The statew de

nonm nating conmmssion is directed to subnit a list of three

nanes to the Governor pursuant to section 440.45(1), Florida
Statutes, by March 1, 1999.
Section 9. The revised process for nom nation and

appoi nt nent of judges of conpensation clains, as provided in
t he anendnents to section 440.45(2)(c), Florida Statutes,
shal | take effect on July 1, 1999.

37
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Section 10. Any nenber of the statew de noninating

conm ssion whose termof office expires as a result of the

anendnent of section 440.45, Florida Statutes, by this act is

eligible for reappoi nt nent.
Section 11. This act shall take effect COctober 1,

1998.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1406

Provi des |l egislative intent and specific authorlt{ for the

Di vi sion of "Wirkers' Conpensation (Departnment of Labor and
Enmpl oynent Security) to enter an enployer's work site and

i nspect records to ensure conpliance with the workers
conpensation insurance |aws under ch. 440, F. S

Defines sole proprietor, partner and corporate officer for the

pur poses of workers' conpensation |aws.

Renoves the crimnal penalty Brovision for persons who fail to
conply with subpoenas issued by the division and del etes the
I nmunity provision.

I ncreases the fees paid to the division by persons_electing to
be exenpt from workers' conpensation coverage requirenents
froma maxi num $50 fee to a mandatory $100 fee. Requires

rel evant docunentation as to enploynent status to be subnitted
to the division by persons electing to be exenpt from coverage
requirenents.

Aut horizes the division to revoke a person's certificate of

el ection to be exenpt uPon determ ni ng the person either does
not neet the requirenents for exenption or the information
contained in the exenption notice I's not valid.

Provi des that a fraudul ent statenent on an_exenption notice is
a third-degree felony, and requires a warning on the exenption
notice to this effec

Provi des that judges of conpensation clainms and admnis
| aw j udges may deny_morkers conpensation benefits if t
enpl oyeé has intentionally commtted fraud.

Revi ses the docunentation that nust be presented to a
contractor in order for a person to be conclusively pr
to be an i ndependent contractor

Revises the terns of office for nenbers of the Statew de

Nom nati ng Conm ssion which nominates persons to be judges of
conpensation clains; bifurcates the nom nation process for
judges of conpensation clains; and revises the terns of ]
office, qualifications, and nethod of nom nation for the Chief
Judge of the Ofice of Conpensation d ai ns.
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