HB 1411, First Engrossed

1 Abill to be entitled

2 An act relating to the adm nistration of trusts
3 and estates; anending s. 689.225, F.S.

4 providing a statenent of the rul e agai nst

5 perpetuities; anmending s. 709.08, F.S.

6 authori zing certain corporations to serve as an
7 attorney in fact; amending s. 733.707, F.S.

8 increasing the ceiling on funeral expenses;

9 defining the term"right of revocation" with

10 respect to the order of paynent of expenses and
11 obligations of an estate; anending s. 737.111
12 F.S.; revising provisions with respect to

13 execution requirenments for express trusts;

14 providing for the application of the section

15 anending s. 737.2041, F.S., relating to

16 trustee's attorney's fee; revising procedures
17 for deternmining attorney's fees; providing for
18 determ ning fees for an attorney who is

19 retained for linmted services; revising the
20 list of services that constitute ordinary
21 services in an initial trust adm nistration
22 del eting an exception fromthe applicability of
23 presunptive fees for a corporate fiduciary that
24 serves as a trustee or cotrustee; anmending s.
25 737.303, F.S.; revising provisions with respect
26 to the duty of the trustee to inform and
27 account to beneficiaries to require infornmation
28 to the grantor with respect to certain trusts;
29 anending s. 737.308, F.S.; providing for
30 specified notice to the trustee and caveator
31 anending s. 518.112, F.S.; providing for
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1 del egation of investnent functions; anending s.

2 733.817, F.S.; revising provisions of law with

3 respect to the apportionnent of estate taxes;

4 anending s. 738.12, F.S.; providing conditions

5 under which a trust beneficiary is considered

6 an incone beneficiary; anending s. 744. 441,

7 F.S.; increasing the ceiling on funera

8 expenses; anendi ng ss. 655.936 and 733. 604,

9 F.S.; providing requirenents on opening certain

10 saf e-deposit boxes; requiring an inventory;

11 requiring filing of inventories with the court;

12 providing an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:

15

16 Section 1. Paragraph (e) is added to subsection (2) of
17 | section 689.225, Florida Statutes, to read:

18 689.225 Statutory rule against perpetuities.--

19 (2) STATEMENT OF THE RULE. - -
20 (e) If, in neasuring a period fromthe creation of a
21| trust or other property arrangenent, |anguage in a governing
22 | instrunent (i) seeks to disallowthe vesting or termnation of
23| any interest or trust beyond, (ii) seeks to postpone the
24 | vesting or ternination of any interest or trust until, or
25 |(iii) seeks to operate in effect in any sinmlar fashi on upon
26 | the later of
27 1. the expiration of a period of tinme not exceeding 21
28 | years after the death of a specified |ife or the survivor of
29 | specified lives, or upon the death of a specified life or the
30 | death of the survivor of specified lives in being at the
31| creation of the trust or other property arrangenent, or
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HB 1411, First Engrossed

2. the expiration of a period of tine that exceeds or

m ght exceed 21 years after the death of the survivor of lives

in being at the creation of the trust or other property

arrangenent ,

that | anguage is inoperative to the extent it produces a

period of tine that exceeds 21 years after the death of the

survivor of the specified |ives.
Section 2. Subsection (2) of section 709.08, Florida
Statutes, is anended to read:

709.08 Durable power of attorney.--

(2) WHO MAY SERVE AS ATTORNEY I N FACT. --The attorney
in fact nust be a natural person who is 18 years of age or
older and is of sound mnd, or a financial institution, as
defined in chapter 655, with trust powers, having a place of
business in this state and authorized to conduct trust
business in this state. A not-for-profit corporation

organi zed for charitable or religious purposes in this state,

which has qualified as a court-appoi nted guardian prior to

January 1, 1996, and which is a tax-exenpt organi zati on under

26 U S.C s. 501(c)(3), nay also act as an attorney in fact.

Not wi t hst andi ng any contrary clause in the witten power of

attorney, no assets of the principal nmay be used for the

benefit of the corporate attorney in fact, or its officers or

directors.

Section 3. Subsections (1) and (3) of section 733.707,
Fl ori da Statutes, are anended to read

733.707 Order of paynent of expenses and
obl i gations. --

(1) The personal representative shall pay the expenses
of the administration and obligations of the estate in the
fol |l owi ng order:

3
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(a) dass 1.--Costs, expenses of administration, and
conpensation of personal representatives and their attorneys
f ees.

(b) dass 2.--Reasonable funeral, internent, and grave
mar ker expenses, whether paid by a guardi an under s.
744.441(16), the personal representative, or any other person
not to exceed the aggregate of $6, 000$3,-060.

(c) dass 3.--Debts and taxes with preference under
federal |aw

(d) dass 4.--Reasonable and necessary nedi cal and
hospi tal expenses of the last 60 days of the last illness of
t he decedent, including conpensation of persons attending him

(e) dass 5.--Fanily all owance.

(f) dass 6.--Arrearage fromcourt-ordered child
support .

(g) Cdass 7.--Debts acquired after death by the
continuation of the decedent's busi ness, in accordance with s.
733.612(22), but only to the extent of the assets of that
busi ness.

(h) dass 8.--All other clains, including those
founded on judgnents or decrees rendered agai nst the decedent
during his lifetinme, and any excess over the suns allowed in
par agraphs (b) and (d).

(3) Any portion of a trust with respect to which a
decedent who is the grantor has at the decedent's death a
right of revocation, as defined in paragraph(e)te)y, either
al one or in conjunction with any other person, is liable for
t he expenses of the administration of the decedent's estate
and enforceable clainms of the decedent's creditors to the
extent the decedent's estate is insufficient to pay them as
provided in s. 733.607(2).

4
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(a) For purposes of this subsection, any trusts
establi shed as part of, and all paynents from either an
enpl oyee annuity described in s. 403 of the Internal Revenue
Code of 1986, as anended, an |ndividual Retirenent Account, as
described in s. 408 of the Internal Revenue Code of 1986, as
anended, a Keogh (HR-10) Plan, or a retirenent or other plan
establ i shed by a corporation which is qualified under s. 401
of the Internal Revenue Code of 1986, as anended, shall not be
consi dered a trust over which the decedent has a right of
revocati on.

(b) For purposes of this subsection, any trust
described in s. 664 of the Internal Revenue Code of 1986, as
amended, shall not be considered a trust over which the
decedent has a right of revocation

(c) This subsection shall not inpair any rights an
i ndi vi dual has under a qualified donestic relations order as
that termis defined in s. 414(p) of the Internal Revenue Code
of 1986, as anended.

(d) For purposes of this subsection, property held or
received by a trust to the extent that the property would not
have been subject to clains against the decedent's estate if
it had been paid directly to a trust created under the
decedent's will or other than to the decedent's estate, or
assets received fromany trust other than a trust described in
this subsection, shall not be deened assets of the trust
avail able for the paynent of the expenses of adninistration of
and enforceabl e clains agai nst the decedent's estate.

(e) For purposes of this subsection, a "right of

revocation" is a power retained by the decedent, held in any

capacity, to:

5
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1 1. Amend or revoke the trust and revest the principa
2| of the trust in the decedent; or

3 2. Wthdraw or appoint the principal of the trust to
4| or for the decedent's benefit.

5 Section 4. Section 737.111, Florida Statutes, is

6 | anended to read:

7 737.111 Execution requirenents for express trusts. --
8 (1) The testanentary aspects of a trust defined in s.
9] 731.201(33), are invalid unless the trust instrunent is

10 | executed by the settlor with the formalities required for the
11 | execution of a wll.

12 (2) The testanentary aspects of a trust created by a
13 | nonresident of Florida, either before or after this | aw t akes
14 | effect,are not invalid because the trust does not neet the

15| requirenents of this section, if the trust is valid under the
16 | laws of the state or country where the settlor was at the tine
17 | of execution.

18 (3) The testanentary aspects of an anendnent to a

19 | trust are invalid unless the anmendnent is executed by the
20| settlor with the sanme formalities as a will.
21 (4) For the purposes of this section, the term
22 | "testanmentary aspects" neans those provisions of the trust
23 | that dispose of the trust property on or after the death of
24 | the settlor other than to the settlor's estate.
25 (5) This section shall not apply to trusts established
26 | as part of an enployee annuity described in s. 403 of the
27 | I nternal Revenue Code of 1986, as anmended, an |ndivi dua
28 | Retirenent Account as described in s. 408 of the Interna
29 | Revenue Code of 1986, as anended, a Keogh (HR-10) Plan, or a
30| retirenent or other plan that is qualified under s. 401 of the
31| Internal Revenue Code of 1986, as anended.

6
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1 (6) This section shall not apply to trust instrunents
2 | executed prior to Cctober 1, 1995.

3 Section 5. Section 737.2041, Florida Statutes, is

4 | anended to read:

5 737.2041 Trustee's attorney's fees.--

6 (1) |If Fheattorney retatnedby the trustee of a trust
7 | described in s. 733.707(3) retains an attorney to render |ega
8 | services in connection with the initial adninistration of the
9] trust, the attorney is shatH—be entitled to reasonabl e

10 | conpensation for those |egal services, rendered—+n—the—t+nitiat
11 | admnistrat+on—of—the—trust payable fromthe assets of the

12 | trust without court order. If the trustee of a trust described
13]1in s. 733.707(3) retains an attorney to render |egal services
14| in connection with the initial admnistration of a trust, the
15| trustee and the attorney nay agree to conpensation that is

16 | determined in a manner or anpunt other than the manner or

17 | amount provided in this section. The agreenent is not binding
18 | upon a person who bears the inpact of the conpensation unl ess
19 | that person is a party to or otherw se consents to be bound by
20| the agreenent. The agreenent nmamy provide that the trustee is
21| not individually liable for the attorney's fees and costs.

22 2—Fhe—attorney—the—trustee—and—persons—beartng—the
23 | rhapact—of—the—conpensationray—agree—to—conrpensation

24 | deterwinet—n—a—d-fferent—rmanner—than—provided—n—this

25 | seetion-

26 (2) 3 Unl ess otherw se agreed, conpensati on fofr

27 | erdinary—setvices based upon the value of the trust assets

28 | imediately following the settlor's death and the i ncone

29 | earned by the trust during initial adnnistration at the rate
30| of 75 percent of the schedule provided in s.

31| 733.6171(3)(a)-(h) is presuned to be reasonable tota

7
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conpensation for ordinary services of all attorneys enpl oyed

generally to advise trustees concerning their duties in

initial trust admnistration
(3) An attorney who is retained to render only linted

and specifically defined | egal services shall be conpensated

as provided in the retaining agreenent. |f the anount or

net hod of deternining conpensation is not provided in the

agreenent, the attorney is entitled to a reasonabl e fee,

taking into account the factors set forth in subsection (6).

(4) Odinary services of the attorney in an initia
trust adm ni stration fer—a—trustee include | egal advice and
representation concerning the trustee's duti es where

appteabterrelating to:

(a) Review of the trust instrunent and each anmendnent

for legal sufficiency and interpretation

(b) Inplenentation of substitution of the successor
trustee.

(c) Persons who nmust or should be served with required
notices and the nethod and tining of such service.

(d) The obligation of a successor to require a fornmer
trustee to account.

(e) The trustee's duty to protect, insure, and nanage
trust assets and the trustee's liability relating to these
duti es.

(f) The trustee's duty regarding investnents inposed
by the prudent investor rule.

(g) Contributions due to the personal representative
of settlor's estate for paynent of administrative expenses or
creditor clains and estate taxes.

(h) The trustee's obligation to informand account to
beneficiaries and the nethod of satisfaction of these

8
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HB 1411, First Engrossed

obligations; the liability of the trust and trustee to the

settlor's creditors; the advisability or necessity for probate

proceedings to bar creditors; and the contribution

requirements to the settlor's probate estate.

: : I o

assets—

(i)t ldentifying tax returns required to be filed by

the trustee, the trustee's liability for paynent of taxes, and
the due date of returns.

(j) )y Ootai ning nontaxable certificate and receipt,
if not done by a personal representative.

(k) ) Order of paynment of expenses of administration
of the trust,—eentributien—+tothe sett+lors—estateor—<clains
fHHet—against—trust—assetsyand order and priority of
abat enent of bequests and | egacies in the trust.

(1)tm Distribution of income or principal to
beneficiaries or funding of further trusts provided in the
governi ng instrunent.

(m )y Preparation of any |egal documents required to
ef fect distribution.

(n)fe) Fiduciary duties, avoidance of self-dealing,
conflicts of interest, duty of inpartiality, and obligations
to beneficiaries.

(o)fp)y If there is a conflict of interest between a
trustee who is a beneficiary and ot her beneficiaries of the
trust, advice to the trustee on limtations of certain
authority of the trustee regarding discretionary distributions
or exercise of certain powers and alternatives for appointnent
of an i ndependent trustee and appropriate procedures.

9
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1 (p) &)y Procedures for trustee's discharge from

2| liability for adninistration of trust upon termnation or

3| resignation.

4 (5) I el . .

5 | er—cotrustee—of—atrust—deseribed—+n—s—733—70H3)—the

6 . : : r . ot he E

7 . r . . I . 3 - 4)—shaH

8 | net—appty—antd—what—eonstitutes—ordinary—services—and

9 | reasonable—conpensation—Tfor—those—services—shat—insteadbe

10 | determned—under—the—particutar—facts—and—ecirecunstances

11 | appHeabte—to—that—t+rust—In addition to the attorney's fees

12| for ordinary services, the attorney for the trustee shall be

13 | al lowed further reasonabl e conpensation for any extraordinary

14 | service. Wiat is an extraordinary service nmay vary dependi ng

15| on many factors, including the size of the trust.

16 | Extraordi nary services may include, but are not limted to:

17 (a) Involvenent in a trust contest, trust

18 | construction, a proceeding for determination of beneficiaries,

19| a contested claim elective share proceedi ngs, apportionnent

20| of estate taxes, or other adversary proceedings or litigation

21| by or against the trust.

22 (b) Representation of the trustee in audit or any

23 | proceedi ng for adjustnent, determi nation, or collection of any

24 | taxes.

25 (c) Tax advice on postnortemtax planning, including,

26 | but not Iimted to, disclainer, renunciation of fiduciary

27 | conm ssion, alternate valuation date, allocation of

28 | admini strative expenses between tax returns, the QTIP or

29 | reverse QI P election, allocation of GST exenption

30| qualification for Internal Revenue Code ss. 303 and 6166

31| privileges, deduction of last illness expenses, distribution
10
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1| planni ng, asset basis considerations, throwback rules,

2 | handling incone or deductions in respect of a decedent,

3| valuation discounts, special use and ot her valuation, handling
4 | enpl oyee benefit or retirenent proceeds, pronpt assessnent

5] request, or request for release of personal liability for

6 | paynent of tax.

7 (d) Review of estate tax return and preparation or

8| review of other tax returns required to be filed by the

9| trustee.

10 (e) Preparation of decedent's federal estate tax

11| return. If this return is prepared by the attorney, a fee of
12 | one-half of 1 percent up to a value of $10 mllion and

13 | one-fourth of 1 percent on the value in excess of $10 nmillion
14| of the gross estate as finally deternmined for federal estate
15| tax purposes, is presuned to be reasonabl e conpensation for
16 | the attorney for this service. These fees shall include

17 | services for routine audit of the return, not beyond the

18 | exami ni ng agent level, if required.

19 (f) Purchase, sale, |ease, or encunbrance of rea

20 | property by the trustee or involvenent in zoning, |and use,
21| environnmental, or other simlar nmatters.

22 (g) Legal advice regarding carrying on of decedent's
23 | busi ness or conducting other comrercial activity by the

24 | trustee.

25 (h) Legal advice regarding clainms for danage to the
26 | environment or related procedures.

27 (i) Legal advice regardi ng honestead status of trust
28 | real property or proceedings involving the status.

29 (j) Involvenent in fiduciary, enployee, or attorney
30 | conpensati on disputes.

31

11
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1 (k) Considerations of special valuation of trust

2 | assets, including discounts for blockage, ninority interests,
3| lack of marketability, and environnental liability.

4 (6) Upon petition of any interested person in a

5| proceeding to review the conpensation paid or to be paid to
6| the attorney for the trustee, the court nmay increase or

7 | decrease the conpensation for ordinary services of the

8| attorney for the trustee or award conpensation for

9| extraordinary services if the facts and circunstances of the
10 | particular adnministration warrant. |n determn ning reasonabl e
11 | conpensation, the court shall consider all of the follow ng
12 | factors giving such weight to each as it nmay deternine to be
13 | appropriate:

14 (a) The pronptness, efficiency, and skill with which
15| the initial adm nistration was handl ed by the attorney.

16 (b) The responsibilities assumed by, and potenti al

17 | liabilities of, the attorney.

18 (c) The nature and value of the assets that are

19 | affected by the decedent's death.
20 (d) The benefits or detrinents resulting to the trust
21| or its beneficiaries fromthe attorney's services.
22 (e) The conplexity or sinplicity of the admi nistration
23| and the novelty of issues presented.
24 (f) The attorney's participation in tax planning for
25| the estate, the trust, and the trust's beneficiaries and tax
26 | return preparation or review and approval.
27 (g) The nature of the trust assets, the expenses of
28 | adnministration, and the clains payable by the trust and the
29 | conpensation paid to other professionals and fiduciaries.
30 (h) Any delay in paynent of the conpensation after the
31| services were furnished

12
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1 (i) Any other relevant factors.

2 (7) The court nmamy determ ne reasonable attorney's

3 | conpensation w thout receiving expert testinony. Any party

4| may offer expert testinony after notice to interested persons.
5] If expert testinony is offered, an expert witness fee may be

6 | anarded by the court and paid fromthe assets of the trust.

7| The court may, in its discretion, direct fromwhat part of the
8| trust it shall be paid.

9 (8) |If a separate witten agreenent regarding

10 | conpensation exists between the attorney and the settlor, the
11| attorney shall furnish a copy to the trustee prior to

12 | conmencenent of enpl oynent and, if enployed, shall pronptly

13| file and serve a copy on all interested persons. Neither a

14 | separate agreenent nor a provision in the trust suggesting or
15| directing the trustee to retain a specific attorney wll

16 | obligate the trustee to enploy the attorney or obligate the

17 | attorney to accept the representation, but if the attorney who
18| is a party to the agreenent or who drafted the trust is

19 | enpl oyed, the conpensation paid shall not exceed the

20 | conpensation provided in the agreenent.

21 (9) Court proceedings to deternine conpensation, if

22 | required, are a part of the trust adm nistration process, and
23| the costs, including fees for the trustee's attorney, shall be
24 | determned by the court and paid fromthe assets of the trust
25| unless the court finds the attorney's fees request to be

26 | substantially unreasonable. The court shall direct from which
27 | part of the trust they shall be paid.

28 (10) "lInitial trust admnistration" as used in this

29 | section neans adnministration of a trust described in s.

30| 733.707(3) during the period which begins with the death of

31| the settlor and ends upon the final distribution of trust

13
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assets outright or to continuing trusts created under the
trust agreenent, but if an estate tax return is required, not
until after issuance of an estate tax closing letter or other
evi dence of termnation of the estate tax proceeding. This
initial period is not intended to include continued regul ar
adnmi ni stration of the trust.

(11) This section shall apply to trusts of settlors
who die on or after July 1, 1995.

Section 6. Paragraphs (c) and (e) of subsection (4) of
section 737.303, Florida Statutes, are anended to read:

737.303 Duty to informand account to
beneficiaries.--The trustee shall keep the beneficiaries of
the trust reasonably inforned of the trust and its
adm nistration. The trustee's duty to i nformand account
includes, but is not limted to, the follow ng:

(4)

(¢) In the case of a trust described in s. 733.707(3),
the trustee's duties under paragraph (a) extend only to the

grant or er—benefi+eiary or the | egal representative of the

grant or er—benefi+etary during the grantor's lifetine.
(e) Al rights provided a beneficiary under this

section may be asserted by a |l egal representative or natura
guardi an of the beneficiary. Notice under subsection (1) and a
statenent of accounts under paragraph (a) provided to a
representative of the beneficiary as defined in s. 731.303
shal |l bind the beneficiary and the trustee shall not be

required to provide such notice or statenent of accounts to

any beneficiary who would be bound by an order binding on a

representative of the beneficiary under s. 731.303, if such

notice or statenent of accounts, respectively, is provided to

that representative.

14
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Section 7. Section 737.308, Florida Statutes, is
amended to read:

737.308 Notice of trust.--

(1) Upon the death of a settlor of a trust described
ins. 733.707(3), the trustee nust file a notice of trust with
the court of the county of the settlor's donmicile and the
court having jurisdiction of the settlor's estate.

(2) The notice of trust nmust contain the nanme of the
settlor, the settlor's date of death, the title of the trust,
if any, the date of the trust, and the nane and address of the
trustee.

(3) If the settlor's probate proceedi ng has been
commenced, the clerk nmust notify the trustee in witing of the
date of the comrencenent of the probate proceeding and the
file nunber.

(4) The clerk shall file and index the notice of trust
in the sane nanner as a caveat, unless there exists a probate
proceeding for the settlor's estate in which case the notice
of trust nust be filed in the probate proceeding and the clerk
shall send a copy to the personal representative

(5) The clerk shall send a copy of any caveat filed

regarding the settlor to the trustee, and the Notice of Trust

to any caveator, unless there is a probate proceedi ng pendi ng

and the personal representative and the trustee are the sane.

(6)£5); In any proceeding affecting the expenses of the
admi nistration of the estate, or any clains described in s.
733.702(1), the trustee of a trust described in s. 733.707(3)
is an interested person in the adninistration of the grantor's
est at e.

(7) 6y Any proceeding affecting the expenses of the
adm nistration of the estate or any clainms described in s.

15
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1| 733.702(1) prior to the trustee filing a notice of trust are
2 | bi ndi ng upon the trustee.

3 (8)t#) The trustee's failure to file the notice of

4| trust does not affect the trustee's obligation to pay expenses
5| of admi nistration and enforceable clains as provided in s.

6| 733.607(2).

7 Section 8. Section 518.112, Florida Statutes, is

8 | anended to read:

9 518. 112 Del egation of investnent functions.--

10 (1) A fiduciary nmay del egate any part or all of the
11 | investnent functions, with regard to acts constituting

12 | investnent functions that a prudent investor of conparable

13 | skills m ght del egate under the circunstances, ant—w-th—regard
14 | te—att—er—part—of—those—investrent—funetions;-t o an i nvest nent
15| agent as provided in subsection(3){2)y, if the fiduciary

16 | exerci ses reasonable care, judgnent, and caution in selecting
17 | the investnent agent, in establishing the scope and specific
18 | ternms of any delegation, and in reviewing periodically the

19 | agent's actions in order to nonitor overall perfornmance and
20| conpliance with the scope and specific ternms of the

21 | del egati on.

22 (2)(a) The requirenents of subsection (1)

23 | notwithstanding, a fiduciary that adm nisters an i nsurance

24 | contract on the life or lives of one or nore persons may

25 | del egate without any continuing obligation to review the

26 | agent's actions, certain investnent functions with respect to
27 | any such contract as provided in subsection (3), to any one or
28 | nore of the followi ng persons as investnent agents:

29 1. The trust's settlor if the trust is one described
30 |ins. 733.707(3);

31
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2. Beneficiaries of the trust or estate, regardl ess of

the beneficiary's interest therein, whether vested or

conti ngent;
3. The spouse, ancestor, or descendant of any person

descri bed in subparagraphs 1. or 2.

4, Any person or entity nominated by a mpjority of the

beneficiaries entitled to receive notice under subsection

(3)(b); or

5. An investnment agent if the fiduciary exercises

reasonabl e care, judgnent, and caution in selecting the

i nvestnent agent and in establishing the scope and specific

terns of any del egati on.

(b) The del egabl e i nvestnent functions under this

subsecti on i ncl ude:

1. A deternination of whether any insurance contract

is or renmins a proper investnent;

2. A determination of whether or not to exercise any

policy option avail abl e under such contracts;

3. A determination of whether or not to diversify such

contracts relative to one another or to other assets, if any,

admi ni stered by the fiduciary; or

4. An inquiry about changes in the health or financial

condition of the insured or insureds relative to any such

contract.
(c) Until the contract matures and the policy proceeds

are received, a fiduciary that adninisters insurance contracts

under this subsection is not obligated to diversify nor

all ocate other assets, if any, relative to such insurance

contracts.

17
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3) 2> A fiduciary nay del egate investnent functions

to an investnent agent under subsections (1) or (2) purstant
to—subsecton—(1), if:

(a)fb)y In the case of a guardianship, the fiduciary
has obtai ned court approval.

(b)fe)y In the case of a trust or estate, the fiduciary
has given witten notice, of its intention to begin del egating
i nvestment functions under this section, to all the
beneficiaries, or their legal representative,eligible to
recei ve irncome—fromthe—trust—or distributions fromthe trust
or estate within 30 days of the del egation unless such notice

is waived by the eligible beneficiaries entitled to receive
such notice. This notice shall thereafter, until or unless
the beneficiaries eligible to receive incone fromthe trust or
distributions fromthe estate at the tine are notified to the
contrary, authorize the trustee or legal representative to

del egate investnment functions pursuant to this subsection
This discretion to revoke the del egati on does not inply under

subsection (2) any continuing obligation to review the agent's

actions.

1. Notice to beneficiaries eligible to receive
di stributions incerre fromthe trust er—distributions fromthe
estate, or their legal representatives at—the—titwe—of
detegationshall be sufficient notice to all persons who nmay
join the eligible class of beneficiaries in the future.

18
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2. Additionally, as used herein, |legal representative

i ncl udes one described in s. 731.303, wi thout any requirenment

of a court order, an attorney-in-fact under a durable power of

attorney sufficient to grant such authority, a legally

appoi nted guardi an, or equival ent under applicable | aw, any

living, natural guardian of a mnor child, or a guardian ad
| i t em ti—the—ease—of—amnor—hotiece—ay be—Ssent—to—a parent
I I r ey . .

3. Witten notice shall be:

(a) By any formof mail or by any conmercial delivery

service, approved for service of process by the chief judge of

the judicial circuit in which the trust has its principa

pl ace of business at the date of notice, requiring a signed

receipt;
(b) As provided by |law for service of process; or

(c) By an elisor as may be provided in the Florida

Rul es of G vil Procedure.

Notice by mail or by approved commercial delivery service is

conpl ete on receipt of notice. Proof of notice nust be by

verified statement of the person mailing or sending noti ce,

and there nust be attached thereto the signed recei pt or other

satisfactory evidence that delivery was effected on the

addressee or on the addressee's agent. Proof of notice nust be

nmai nt ai ned anong the trustee' s pernmanent records. th—the—case

atthorty—
(4) 3y If all requirenents of subsection (3){2)are
satisfied, the fiduciary shall not be responsibl e otherw se

19
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1| for the investnent decisions nor er actions or om ssions of

2| the investnment agent to which the investnent functions are

3 | del egat ed.

4 (5) t4)y The investnent agent shall, by virtue of

5| acceptance of its appointnent, be subject to the jurisdiction
6 | of the courts of this state.

7 (6) 5y In performng a del egated function, the

8 | investnent agent shall be subject to the sane standards as the
9| fiduciary.

10 6)—Thi-s—section—appties—to—aH—existingandfuture

11 | Hduetrary—+etationships—subject—to—this—seetion—but—onty—as
12 | to—acts—or—enrsstons—ocecur+ing—arter—Cetober—1,—1993+

13 Section 9. Section 733.817, Florida Statutes, is

14 | anended to read:

15 (Substantial rewordi ng of section. See

16 s. 733.817, F.S., for present text.)

17 733.817 Apportionnent of estate taxes.--

18 (1) For purposes of this section

19 (a) "Fiduciary" neans a person other than the persona
20 | representative in possession of property included in the

21 | neasure of the tax who is liable to the applicable taxing

22 | authority for paynent of the entire tax to the extent of the
23 | value of the property in his possession

24 (b) "Governing instrument" neans a will, trust

25 | agreenent, or any other docunent that controls the transfer of
26 | an asset on the occurrence of the event with respect to which
27 | the tax is being |evied.

28 (c) "Gross estate" neans the gross estate, as

29 | determined by the Internal Revenue Code with respect to the
30| federal estate tax and the Florida estate tax, and as such

31| concept is otherwi se determined by the estate, inheritance, or

20
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1| death tax laws of the particular state, country, or politica
2 | subdi vi si on whose tax is being apportioned.

3 (d) "Included in the neasure of the tax" neans that

4| for each separate tax that an interest nay incur, only
5]interests included in the neasure of that particular tax are
6 | considered. The term"included in the neasure of the tax" does
7 | not include any interest, whether passing under the will or

8| not, to the extent the interest is initially deductible from
9| the gross estate, without regard to any subsequent dininution
10 | of the deduction by reason of the charge of any part of the
11 | applicable tax to the interest. The term"included in the

12 | measure of the tax" does not include interests or anounts that
13 ] are not included in the gross estate but are included in the
14 | anmount upon which the applicable tax is conputed, such as

15| adjusted taxable gifts with respect to the federal estate tax.
16 | If an election is required for deductibility, an interest is
17 | not "initially deductible" unless the election for

18 | deductibility is all owned.

19 (e) "Internal Revenue Code" neans the Internal Revenue
20 | Code of 1986, as anended fromtine to tine.

21 (f) "Net tax" neans the net tax payable to the

22 | particular state, country, or political subdivision whose tax
23| is being apportioned, after taking into account all credits
24 | against the applicable tax except as provided in this section
25| Wth respect to the federal estate tax, "net tax" is

26 | determined after taking into account all credits against the
27 | tax except for the credit for foreign death taxes.

28 (g) "Nonresiduary devi se" neans any devise that is not
29 | a residuary devi se.

30

31

21
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(h) "Nonresiduary interest" in connection with a trust

neans any interest in a trust which is not a residuary

i nt erest.

(i) "Recipient" neans, with respect to property or an

interest in property included in the gross estate, an heir at

law in an intestate estate, devisee in a testate estate,

beneficiary of a trust, beneficiary of an insurance policy,

annuity, or other contractual right, surviving tenant, taker

as a result of the exercise or in default of the exercise of a

general power of appointnent, person who receives or is to

receive the property or an interest in the property, or person

i n possession of the property.

(j) "Residuary devise" has the neaning set forth in s.
731.201(30).

(k) "Residuary interest," in connection with a trust,

nmeans an interest in the assets of a trust which renmain after

provision for any distribution that is to be satisfied by

reference to a specific property or type of property, fund,

sum or statutory anount.

(1) "Revocable trust" neans a trust as defined in s.
731.201(33) created by the decedent to the extent that the
decedent had at his or her death the power to alter, anmend, or

revoke the trust either alone or in conjunction with any other

per son.

(m "State" neans any state, territory, or possession
of the United States, the District of Colunbia, and the
Conmonweal th of Puerto Rico.

(n) "Tax" nmeans any estate tax, inheritance tax,

generation skipping transfer tax, or other tax |levied or

assessed under the laws of this or any other state, the United

States, any other country, or any political subdivision of the

22
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foregoing, as finally determned, which is inposed as a result

of the death of the decedent, including, without linitation

the tax assessed pursuant to s. 4980A of the Internal Revenue

Code. The termalso includes any interest and penalties

i mposed in addition to the tax. Unless the context indicates

ot herwi se, the term"tax" neans each separate tax.

(o) "Tenporary interest” neans an interest in incone

or an estate for a specific period of time or for life or for

sone other period controlled by reference to extrinsic events,

whet her or not in trust.

(p) "Tentative Florida tax" with respect to any

property neans the net Florida estate tax that would have been

attributable to that property if no tax were payable to any

other state in respect of that property.

(q) "Value" neans the pecuniary worth of the interest

involved as finally determ ned for purposes of the applicable

tax after deducting any debt, expense, or other deduction

chargeable to it for which a deduction was allowed in

determ ning the amount of the applicable tax. A lien or other

encunbrance is not regarded as chargeable to a particul ar

interest to the extent that it will be paid from ot her

interests. The value of an interest shall not be reduced by

reason of the charge against it of any part of the tax.

(2) An interest in honestead property shall be exenpt

fromthe apportionnent of taxes if such interest passes to a

person to whominures the decedent's exenption fromforced

sal e under the State Constitution

(3) The net tax attributable to the interests included

in the neasure of each tax shall be determ ned by the

proportion that the value of each interest included in the

nmeasure of the tax bears to the total value of all interests

23
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included in the neasure of the tax. Notwi thstanding the

f or egoi ng:
(a) The net tax attributable to interests included in

the nmeasure of the tax by reason of s. 2044 of the Interna

Revenue Code shall be determined in the nanner provided for

the federal estate tax in s. 2207A of the Internal Revenue

Code, and the ampbunt so determ ned shall be deducted fromthe

tax to deternmine the net tax attributable to all renmining

interests included in the neasure of the tax.

(b) The foreign tax credit allowed with respect to the

federal estate tax shall be allocated anong the recipients of

interests finally charged with the paynent of the foreign tax

in reduction of any federal estate tax chargeable to the

recipients of the foreign interests, whether or not any

federal estate tax is attributable to the foreign interests.

Any excess of the foreign tax credit shall be applied to

reduce proportionately the net anount of federal estate tax

chargeable to the renmaining recipients of the interests

i ncluded in the neasure of the federal estate tax.

(c) The reduction in the Florida tax on the estate of

a Florida resident for tax paid to other states shall be

all ocated as fol |l ows:

1. If the net tax paid to another state is greater

than or equal to the tentative Florida tax attributable to the

property subject to tax in the other state, none of the

Florida tax shall be attributable to that property.

2. |If the net tax paid to another state is |less than

the tentative Florida tax attributable to the property subject

to tax in the other state, the net Florida tax attributable to

the property subject to tax in the other state shall be the

excess of the anmpbunt of the tentative Florida tax attributable

24
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to the property over the net tax payable to the other state

wWith respect to the property.

3. Any remmining net Florida tax shall be attributable

to property included in the neasure of the Florida tax

excl usi ve of property subject to tax in other states.

4., The net federal tax attributable to the property

subject to tax in the other state shall be deternmined as if it

were located in the state.

(d) The net tax attributable to a tenporary interest,

if any, shall be regarded as attributable to the principa

that supports the tenporary interest.

(4)(a) Except as otherwi se effectively directed by the

governing instrunent, if the Internal Revenue Code incl uding,
but not limted to, ss. 2032A(c)(5), 2206, 2207, 2207A, 2207B
and 2603 of the Internal Revenue Code applies to apportion

federal tax against recipients of certain interests, all net

taxes, including taxes levied by the state attributable to

each type of interest, shall be apportioned against the

recipients of all interests of that type in the proportion

that the val ue of each interest of that type included in the

nmeasure of the tax bears to the total of all interests of that

type included in the neasure of the tax.

(b) The provisions of this subsection do not affect

all ocation of the reduction in the Florida tax as provided in

this section with respect to estates of Florida residents

which are also subject to tax in other states.

(5) Except as provided above or as ot herw se directed

by the governing instrunent, the net tax attributable to each

i nterest shall be apportioned as follows:

(a) For property passing under the decedent's will:

25
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1 1. The net tax attributable to nonresiduary devises

2| shall be charged to and paid fromthe residuary estate whether
3]or not all interests in the residuary estate are included in
4| the neasure of the tax. |If the residuary estate is
5]insufficient to pay the net tax attributable to al

6 | nonresi duary devi ses, the bal ance of the net tax attributable
7| to nonresiduary devises shall be apportioned anpbng the

8| recipients of the nonresiduary devises in the proportion that
9 | the value of each nonresiduary devise included in the neasure
10| of the tax bears to the total of all nonresiduary devises

11 | included in the neasure of the tax.

12 2. The net tax attributable to residuary devises shal
13 | be apportioned anpong the recipients of the residuary devi ses
14 | included in the neasure of tax in the proportion that the

15| val ue of each residuary devise included in the neasure of the
16 | tax bears to the total of all residuary devises included in
17 | the neasure of the tax.

18 (b) For property passing under the terns of any trust
19 | other than a trust created in the decedent's wll:

20 1. The net tax attributable to nonresiduary interests
21| shall be charged to and paid fromthe residuary portion of the
22 | trust, whether or not all interests in the residuary portion
23| are included in the neasure of the tax. |f the residuary

24 | portion of the trust is insufficient to pay the net tax

25 | attributable to all nonresiduary interests, the bal ance of the
26 | net tax attributable to nonresiduary interests shall be

27 | apportioned anong the recipients of the nonresiduary interests
28 | in the proportion that the val ue of each nonresiduary interest
29 | included in the neasure of the tax bears to the total of al

30 | nonresiduary interests included in the neasure of the tax.

31
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2. The net tax attributable to residuary interests

shal | be apportioned anbng the recipients of the residuary

interests included in the nmeasure of the tax in the proportion

that the val ue of each residuary interest included in the

neasure of the tax bears to the total of all residuary

interests included in the neasure of the tax.

(c) The net tax attributable to an interest in

honest ead property which is exenpt from apporti onment pursuant

to subsection (2) shall be apportioned agai nst the recipients

of other interests in the estate or passi ng under any

revocable trust in the foll owi ng order

1. Cdass |I: Recipients of interests not disposed of

by the decedent's will or revocable trust which are included

in the neasure of the federal estate tax.

2. Uass |Il: Recipients of residuary devises and

residuary interests that are included in the neasure of the

federal estate tax.

3. Cass Ill: Recipients of nonresiduary devi ses and

nonresiduary interests that are included in the neasure of the

federal estate tax. The net tax apportioned to a class, if

any, pursuant to this paragraph shall be apportioned anong the

recipients in the class in the proportion that the val ue of

the interest of each bears to the total value of all interests

i ncl uded in that class.

(d) In the application of this subsection, paragraphs

(a), (b), and (c) shall be applied to apportion the net tax to

the recipients of the estate and the recipients of the

decedent's revocable trust as if all recipients, other than

the estate or trusts thensel ves, were taking under a conmon

i nstrunent.

27
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(e) The net tax inposed under s. 4980A of the Interna

Revenue Code shall be apportioned anbng the recipients of the

interests included in the neasure of that tax in the

proportion that the value of the interest of each bears to the

total value of all interests included in the neasure of that

t ax.

(f) The net tax that is not apportioned under

par agraphs (a), (b), and (c), including, but not limted to,

the net tax attributable to interests passing by intestacy,

jointly held interests passing by survivorship, insurance,

properties in which the decedent held a reversionary or

revocable interest, and annuities, shall be apportioned anong

the recipients of the remaining interests that are included in

the nmeasure of the tax in the proportion that the val ue of

each such interest bears to the total value of all the

renmai ning interests included in the neasure of the tax.

(g) |If the court finds that it is inequitable to

apportion interest, penalties, or both, in the nanner provided

i n paragraphs (a)-(f), the court nay assess liability for the

payrment thereof in the manner it finds equitable.

(h)1. To be effective as a direction for paynment of

tax in a manner different fromthat provided in this section

the governing instrunent nmust direct that the tax be paid from

assets that pass pursuant to that governing instrunent, except

as provided in this section.

2. |If the decedent's will provides that the tax shal

be apportioned as provided in the decedent's revocable trust

by specific reference to the trust, the direction in the

revocabl e trust shall be deened to be a direction contained in

the will and shall control with respect to paynent of taxes

28
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1| fromassets passing under both the will and the revocabl e

2| trust.

3 3. Adirection in the decedent's will to pay tax from
4| the decedent's revocable trust is effective if a contrary

5] direction is not contained in the trust agreenent.

6 4., For a direction in a governing instrunent to be

7| effective to direct paynent of taxes attributable to property
8 | not passing under the governing instrunent from property

9 | passi ng under the governing instrunent, the governing

10 | instrunent nust expressly refer to this section, or expressly
11| indicate that the property passing under the governing

12 | instrunent is to bear the burden of taxation for property not
13 | passi ng under the governing instrunent. A direction in the

14 | governing instrunent to the effect that all taxes are to be
15| paid from property passi ng under the governing instrunment

16 | whether attributable to property passing under the governing
17 | instrunment or otherw se shall be effective to direct the

18 | paynent from property passi ng under the governing instrunent
19| of taxes attributable to property not passing under the
20 | governing instrunent.
21 5. If thereis a conflict as to paynent of taxes
22 | between the decedent's will and the governing instrunment, the
23 | decedent's will controls, except as foll ows:
24 a. The governing instrunent shall be given effect with
25 | respect to any tax renmi ning unpaid after the application of
26 | the decedent's will.
27 b. Adirection in a governing instrunent to pay the
28 | tax attributable to assets that pass pursuant to the governing
29 | instrunent from assets that pass pursuant to that governing
30| instrunent shall be effective notw thstanding any conflict
31| with the decedent's will, unless the tax provision in the

29
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decedent's will expressly overrides the conflicting provision

in the governing instrunent.

(6) The personal representative or fiduciary shall not

be required to transfer to a recipient any property in

possessi on of the personal representative or fiduciary which

he or she reasonably antici pates nay be necessary for the

payment of taxes. Further, the personal representative or

fiduciary shall not be required to transfer any property in

possessi on of the personal representative or fiduciary to the

recipient until the anount of the tax due fromthe recipient

is paid by the recipient. |If property is transferred before

final apportionnent of the tax, the recipient shall provide a

bond or other security for his apportioned liability in the

anmount and form prescri bed by the personal representative or

fiduciary.
(7)(a) The personal representative nay petition at any

time for an order of apportionnent. If no adm nistration has

been commenced at any tine after 90 days fromthe decedent's

death any fiduciary nay petition for an order of apportionnent

in the court in which venue woul d be proper for adninistration

of the decedent's estate. Fornmal notice of the petition for

order of apportionnent shall be given to all interested

persons. At any tine after 6 nonths fromthe decedent's death,

any recipient nmay petition such court for an order of

apporti onnent.

(b) The court shall determine all issues concerning

apportionnent. |If the tax to be apportioned has not been

finally determined, the court shall deternine the probable tax

due or to becone due fromall interested persons, apportion

the probable tax, and retain jurisdiction over the parties and

30
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i ssues to nodify the order of apportionnent as appropriate

until after the tax is finally deternined.

(8)(a) |If the personal representative or fiduciary

does not have possession of sufficient property ot herw se

distributable to the recipient to pay the tax apportioned to

the recipient, whether under this section, the Interna

Revenue Code, or the governing instrunent, if applicable, the

personal representative or fiduciary shall recover the

deficiency in tax so apportioned to the recipient:

1. Fromthe fiduciary in possession of the property to

which the tax is apportioned, if any; and

2. To the extent of any deficiency in collection from

the fiduciary, or to the extent collection fromthe fiduciary

i s excused pursuant to subsection (9) and in all other cases,

fromthe recipient of the property to which the tax is

apportioned, unless relieved of this duty as provided in

subsection (9).

(b) In any action to recover the tax apportioned, the

order of apportionnent shall be prinma facie correct.

(c) In any action for the enforcenent of an order of

apportionnment, the court shall award taxable costs as in

chancery actions, including reasonable attorney's fees, and

may award penalties and interest on the unpaid tax in

accordance with equitable principles.

(d) This subsection shall not authorize the recovery

of any tax from any conpany issuing insurance included in the

gross estate, or fromany bank, trust conpany, savings and

| oan association, or simlar institution with respect to any

account in the nane of the decedent and any ot her person which

passed by operation of |aw on the decedent's death.

31
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(9)(a) A personal representative or fiduciary who has

the duty under this section of collecting the apportioned tax

fromrecipients may be relieved of the duty to collect the tax

by an order of the court finding:

1. That the estimated court costs and attorney's fees

in collecting the apportioned tax froma person agai nst whom

the tax has been apportioned will approxinmate or exceed the

anount of the recovery;

2. That the person agai nst whomthe tax has been

apportioned is a resident of a foreign country other than

Canada and refuses to pay the apportioned tax on demand; or

3. That it is inpracticable to enforce contribution of

t he apportioned tax agai nst a person agai nst whomthe tax has

been apportioned in view of the inprobability of obtaining a

judgnent or the inprobability of collection under any judgnent

that night be obtai ned, or otherw se.

(b) A personal representative or fiduciary shall not

be liable for failure to attenpt to enforce collection if the

personal representative or fiduciary reasonably believes it

woul d have been econonical ly inpracticabl e.

(10) Any apportioned tax that is not collected shal

be reapportioned in accordance with this section as if the

portion of the property to which the uncollected tax had been

apporti oned had been exenpt.
(11) Nothing in this section shall linit the right of
any person who has paid nore than the anpunt of the tax

apportionable to such person, calculated as if all apportioned

amount s woul d be collected, to obtain contribution fromthose

who have not paid the full anount of the tax apportionable to

them calculated as if all apportioned anbunts woul d be

collected, and that right is hereby conferred. In any action
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1| to enforce contribution, the court shall award taxable costs
2| as in chancery actions, including reasonable attorney's fees.
3 (12) Nothing herein contained shall be construed to

4 | require the personal representative or fiduciary to pay any

5] tax levied or assessed by any foreign country, unless specific
6| directions to that effect are contained in the will or other
7 | instrunent under which the personal representative or

8| fiduciary is acting.

9 Section 10. Section 738.12, Florida Statutes, is

10 | anended to read:

11 738.12 Underproductive property. --

12 (1)(a) If the total principal of a trust does not in
13 | any year yield a net incone of at least 3 percent of its

14 | market value (including as incone the value of any benefici al
15| use of the property by the incone beneficiary), the trustee
16 | shall pay to the income beneficiary an anount equal to the

17 | excess of 3 percent of the value of the principal, based upon
18 | the narket val ue at the begi nning of the cal endar year, over
19| the trust incone paid to the incone beneficiary in that year
20| This ampunt shall be paid to the incone beneficiary using the
21| first principal cash avail abl e.
22 (b) In the event of a termnation or initiation of a
23| trust, or the term nation of a beneficial incone interest of a
24 | trust, for a period of less than 12 nonths, the anobunt to be
25| paid to the incone beneficiary shall be prorated
26 | proportionately with the length of the tine of his interest in
27 | the trust and in accordance with s. 738.03.
28 (c) For purposes of this subsection, a beneficiary is
29 | considered to be an incone beneficiary only if the trust
30| instrunent is irrevocable and requires that the net incone
31| fromthe trust be paid to the beneficiary. Paynent under this
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subsection may not be nade to a beneficiary who nay receive

trust incone only in the discretion of the trustee.

(2) Upon the sale of the property the incone
beneficiary shall not be entitled to any portion of the
proceeds of sale, except that any anount determined in
subsection (1) that renmins unpaid at the tinme of sale shal
be paid therefrom

© 00 N o O W DN PP

13 Section 11. Subsection (16) of section 744. 441

14| Florida Statutes, is anended to read:

15 744. 441 Powers of guardi an upon court approval.--After
16 | obtai ni ng approval of the court pursuant to a petition for

17 | aut hori zation to act, a plenary guardi an of the property, or a
18 | linmted guardian of the property within the powers granted by
19 | the order appointing the guardi an or an approved annual or

20 | anended guardi anshi p report, may:

21 (16) Pay reasonable funeral, internent, and grave

22 | marker expenses for the ward fromthe ward's estate, up to a
23 | maxi num of $6, 000$3,-000.

24 Section 12. Subsection (4) is added to section

25| 655.936, Florida Statutes, to read:

26 655.936 Delivery of safe-deposit box contents or

27 | property held in safekeeping to personal representative.--

28 (4) Notwithstandi ng other provisions of this section
29 | the initial opening of any safe-deposit box of the decedent

30 | nust be conducted in the presence of an enpl oyee of the

31| institution where the box is | ocated and the persona
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1| representative. The inventory of the contents of the box al so
2 | must be conducted in the presence of the enpl oyee and the

3 | personal representative, each of whom nust verify the contents
4] of the box by signing a copy of the inventory. The persona

5| representative shall file the safe-deposit box inventory with
6| the court within 10 days after the box is opened.

7 Section 13. Subsection (1) of section 733.604,

8| Florida Statutes, is anended to read:

9 733.604 Inventory. --

10 (1)(a) Wthin 60 days after issuance of letters, a

11 | personal representative who is not a curator or a successor to
12 | anot her personal representative who has previously discharged
13| the duty shall file an inventory of property of the estate,

14| listing it with reasonable detail and including for each

15| listed itemits estimated fair market value at the date of the
16 | decedent's death. Unl ess otherw se ordered by the court for

17 | good cause shown, any such inventory or anended or

18 | supplenentary inventory is subject to inspection only by the
19 | clerk of the court or his representative, the persona

20 | representative and his attorney, and other interested persons.
21 (b) The initial opening of any safe-deposit box of the
22 | decedent nmust be conducted in the presence of an enpl oyee of
23| the institution where the box is |ocated and the persona

24 | representative. The inventory of the contents of the box al so
25| nust be conducted in the presence of the enpl oyee and the

26 | personal representative, each of whomnust verify the contents
27 | of the box by signing a copy of the inventory. The persona

28 | representative shall file the safe-deposit box inventory with
29 | the court within 10 days after the box is opened.

30 Section 14. This act shall take effect upon beconming a
31| law, except that section 9 of this act shall take effect
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Cctober 1, 1998, and shall apply to the estates of decedents
dying on or after Cctober 1, 1998, and section 10 of this act
shal | take effect upon beconing | aw and shall be applicable to
all trusts, whenever executed.
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