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Florida Senate - 1998 SB 1412
By Senator Dyer

14-1098- 98
A bill to be entitled

An act relating to Medicaid third-party
liability; anending s. 409.910, F.S.
clarifying legislative intent as to certain
anmendnents enacted by ch. 94-251, Laws of
Fl orida; providing definitions; providing for
judicial review of certain fees; recognizing
the renedial intent of ch. 94-251, Laws of
Fl orida; providing an effective date.

VHEREAS, Florida's business, health care, and insurance
communi ti es have to pay for the increased costs of health care
and | ost enpl oyee productivity resulting from sickness and
death caused by cigarette snoking, at a cost to the Florida
econony of billions of dollars in direct and indirect costs
each year (a majority of which are for indirect costs for
excessive sick leave, disability, and forfeited future
earni ngs for those persons who die prematurely, and a
significant portion of which are for direct health care costs
for hospitalization, physician fees, nursing hone care,
nedi cations, and other charges) and at a cost of the lives of
approxi mately 28,000 Floridians annually, 77 deaths each day
(Dr. Joyner Sims, Ph.D., Journal of the Florida Medica
Associ ation, Vol. 81, No. 12, Decenber 1994; Journal of the
Fl ori da Medical Association, Vol. 83, No. 2; Proposed Rul es
HHS, FDA, 21 CFR Parts 801, 803, 804, and 897, filed on
Friday, August 11, 1995, including all medical, scientific,
and legal justification for such rules as subnitted by the
Federal Drug Adninistration and supporters of such proposed
rules as pertaining to cigarettes), and
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WHEREAS, thousands of Medicaid patients are treated for
si ckness and death fromcigarette-snoking-related ill nesses,
and

WHEREAS, hundreds of nmillions of dollars are spent each
year in treating Medicaid patients who are sick and dying from
cigarette-snoking-related illnesses, and

WHEREAS, cigarettes are addictive and known to destroy
heal th and cause death when used as directed, and

WHEREAS, the state has an obligation to use
t axpayer - provi ded resources efficiently and expediently and to
recover state and federal Medicaid funds fromall potentially
liable third parties, and

WHEREAS, the Florida Legislature found it conpelling to
seek reinbursement for state tax dollars on behalf of Medicaid
recipients when third parties are liable, and for this reason
enacted the Medicaid Third-Party Liability Act of 1990, which
amended the 1978 and 1982 | aws, and

WHEREAS, a di sproportionate anpunt of the state's
limted Medicaid resources are expended on cigarette-rel ated
injury and di sease, and

VWHEREAS, the increase in costs to treat Medicaid
recipients for cigarette-snoking-related ill nesses and
di seases has significantly burdened the state, and

WHEREAS, the escalating costs to treat Medicaid
recipients for cigarette-snoking-related ill nesses and
di seases ultimately inpairs the state's ability to use tax
dollars to support other public services, and

WHEREAS, the magnitude of this conpelling financial
pr obl em denands i nmedi ate action, and

WHEREAS, cigarettes, regardl ess of the manufacturer
are substantially sinmlar in that they contain nicotine and
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other harnful ingredients, are sold for use as an inhal ant
into the consuner's lungs, cause the systenic discharge of
toxic and harnful chem cals and by-products into the
consuner's body, and, when used as intended by the
manuf acturer, have no significant nutritional or health
benefit to outweigh their deleterious effects, and

WHEREAS, the abrogation of the products liability
statute of repose contained in the 1994 anendnents to the 1990
conpr ehensi ve Medicaid Third-Party Liability Act was
unnecessary surpl usage i nasnuch as the Suprene Court of
Florida has held that the products liability statute of repose
was never intended by the Legislature to apply to products
such as cigarettes which cause |latent diseases and, if so
i nt ended, woul d be an unconstitutional violation of the access
to courts guarantee of Article |, Section 21 of the State
Constitution, and

WHEREAS, in 1994, the Florida Legislature enacted
chapter 94-251, Laws of Florida, which anended the
conpr ehensi ve 1990 Medicaid Third-Party Liability Act to
stream ine the renedies for recovering Medicaid expenditures
made in instances of di sease anong thousands of Florida
Medi cai d recipients which was caused by defective products,
and

WHEREAS, cigarette nanufacturers have contended t hat
the renedial 1994 anendnents to the 1990 conprehensive
Medi caid Third-Party Liability Act contained in chapter
94-251, Laws of Florida, could potentially be used to recover
Medi cai d expenditures from manufacturers of other |ega
products that, unlike cigarettes, are useful but that, like
cigarettes, pose inherent risks when used as directed, and
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1 WHEREAS, it is the intent of the Legislature that the
2| state use the renedial 1994 anendnents, as anended by this

3| act, only against cigarette manufacturers and their public

4 | relations affiliates to recover Medicai d expenditures caused
5| by the use of cigarettes, NON THEREFORE

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Subsections (1), (9), and (19), paragraph
10| (h) of subsection (12), and paragraph (b) of subsection (15)
11| of section 409.910, Florida Statutes, are anended to read:

12 409.910 Responsibility for payments on behal f of

13 | Medi cai d-eligible persons when other parties are liable.--

14 (1)(a) It is the intent of the Legislature that

15| Medi caid be the payor of last resort for nedically necessary
16 | goods and services furnished to Medicaid recipients. Al other
17 | sources of paynent for nedical care are primary to nedica

18 | assi stance provided by Medicaid. If benefits of aliable third
19 | party are available, it is the intent of the Legislature that
20| Medicaid be repaid in full and prior to any other person,

21| program or entity. Medicaid is to be repaid in full from and
22| to the extent of, any third-party benefits, regardl ess of

23 | whether a recipient is nmade whole or other creditors paid.

24 | Principles of conmon |law and equity as to assignnent, lien

25 | and subr ogat i on;—cofparative—neghHgence,—assunaption—of—+isk-
26 | angd—atH—other—afHrmative—defensesrnormat-ty—avattabte—to—a

27 | Habte—third—party;—are to be abrogated to the extent

28 | necessary to ensure full recovery by Medicaid fromthird-party
29 | resources; such principles shall apply to a recipient's right
30| to recovery against any third party, but shall not act to

31| reduce the recovery of the agency pursuant to this section
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Conpar ati ve negligence and assunption of the risk defenses

normal ly available to a liable third party agai nst a Medicaid

reci pient do not apply in any action by the agency to recover

the costs of the treatnent of disease or injury caused by the

use of cigarettes. Recovery against a cigarette nmanufacturer

is pernitted only when the departnent proves each el ement of

an existing conmon |law or statutory cause of action, and

nothing in this sectionis intended to alter or limt the

el enments that nust be proven by the departnment in order to

prevail on any such cause of action. The—eoncept—of—ornt—and

severa—H-abrHty—appties—to—any +recovery—on—the—part—of—the
agerey—It is intended that if the resources of a liable third

party becone available at any tine, the public treasury should
not bear the burden of nedical assistance to the extent of

such resources. Comeh—taw-theories—of—recovery—shatt—be

(b) As used in this section, the term

1. "Cigar" neans any roll for snoking which is not

intended for direct inhalation into the respiratory system of

t he person snoki ng such tobacco product.

2. "Cigarette" neans any roll for snoking, except one

in which the tobacco is fully naturally fernented, without

regard to the kind of tobacco or other substances used in the

inner roll or the nature or conposition of the material in

which the roll is wapped, which is made wholly or in part of

tobacco irrespective of size or shape and whether the tobacco

is flavored, adulterated, or nmixed with any other ingredient,

but the termdoes not include tobacco products.

3. "G garette manufacturer" neans any person or

corporation that manufactures, sells, or whol esal es
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cigarettes. The termdoes not include growers of natural |eaf

t obacco or independent retailers.

4. "l ndependent retail ers" neans any person or

corporation engaged in the business of selling cigarettes or

any other product to ultinmate consuners.

5. "Tobacco products" neans | oose tobacco suitable for

snoki ng, snuff, snuff flour, cavendish, plug and tw st

tobacco, fine cuts and ot her chew ng tobaccos, shorts, refuse

scraps, clippings, cuttings, and sweepi ngs of tobacco, and

ot her kinds and fornms of tobacco prepared in such manner as to

be suitable for chewing. The termincludes cigars but does not

i nclude cigarettes.
(9) |If tnthe—event—that nedical assistance has been
provided by Medicaid to nore than one recipient for treatnent

of disease or injury caused by the use of cigarettesyand the

agency elects to seek recovery fromliable third parties due
to actions by the third parties or circunstances which involve
common i ssues of fact or law, the agency nmay bring an action
to recover suns paid to all such recipients in one proceedi ng.
In any action brought under this subsection, the admissibility
of evidence is governed by the Florida Evidence Code shatt—be

it " I " e : . | o
aggregate—damrages. The i ssue of causation or aggregate and

danmages in any such action nmay be proven by use of aggregate

statistical analysis as |ong as such analysis takes into

account pre-existing conditions and other contributing causes

of disease or injury not directly related to cigarettes.

(a) In any action under this subsection to recover
costs of treatnent of disease or injury caused by the use of

ci garettes wherein the nunber of recipients for which nedica
assi stance has been provided by Medicaid is so large as to
6
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cause it to be inpracticable to join or identify each claim

t he agency shall not be required to so identify the individua
reci pients for which paynent has been made, but rather can
proceed to seek recovery based upon paynents nade on behal f of
an entire class of recipients. Notwithstanding the foregoing

sentence, a court shall pernit a cigarette nanufacturer to

conduct reasonabl e sanple discovery, in light of the clains or

def enses asserted, concerning recipients whose injuries are

clained to result fromthe use of cigarettes.

(b) In any action brought pursuant to this subsection
to recover costs of treatnment of disease or injury caused by

the use of cigarettes wherein a third party is liable due to

its manufacture, sale, or distribution of a product, the
agency shall be allowed to proceed under a narket share

t heory, provided that the products involved are substantially
i nt erchangeabl e anong brands, and that substantially simlar
factual or legal issues would be involved in seeking recovery
agai nst each liable third party individually. Each

manuf acturer found |liable under this subsection is responsible

for paying only that portion of the damages that is

commensurate with its share of the narket; however, if any

share of the market is not recoverable or collectible, such

portion nust be allocated pro rata to each of the financially

responsi bl e manufacturers.

(12) The departnent may, as a nmatter of right, in
order to enforce its rights under this section, institute,
intervene in, or join any legal or adm nistrative proceeding
inits own nane in one or nore of the follow ng capacities:

i ndi vidually, as subrogee of the recipient, as assignee of the
recipient, or as lienholder of the collateral
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1 (h) Except as otherwi se provided in this section

2| actions to enforce the rights of the departnment under this

3| section shall be conmenced within 5 years after the date a

4| cause of action accrues, with the period running fromthe

5| later of the date of discovery by the departnent of a case

6| filed by a recipient or his or her |legal representative, or of
7 | di scovery of any judgnent, award, or settlenent contenpl ated
8|in this section, or of the provision of nedical assistance to
9] arecipient. Each item of expense provided by the agency shal
10 | be considered to constitute a separate cause of action for

11 | purposes of this subsection. FThe—defense—of——statute—of——r+epose
12 | shaH—mnet—appty—to—any—action—brought—under—thi-s—seection—by
13 | the—ageney—Nothing in this paragraph affects or prevents a

14 | proceeding to enforce a lien during the existence of the lien
15| as set forth in subparagraph(6) (d)9{6)3te)9.

16 (15) The departnent is authorized to enter into

17 | agreenents to enforce or collect nedical support and other

18 | third-party benefits.

19 (b) If an agreenent to enforce or collect third-party
20 | benefits is entered into by the departnment with any person

21 | other than those described in paragraph (a), including any

22 | attorney retained by the departnent who is not an enpl oyee or
23 | agent of any person naned in paragraph (a), then the

24 | departnent may pay such person a percentage of the anpunt

25| actually collected and reinbursed to the departnent as a

26 | result of the efforts of the person, to the extent of nedica
27 | assistance paid by Medicaid. In no case shall the percentage
28 | exceed a maxi mum establ i shed by the departnent, which shal

29 | not exceed the |l esser of a percentage deternined to be

30| commercially reasonable or 30 percent of the anount actually
31| collected and reinbursed to the departnment as a result of the

8
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N DWNPRER O

Florida Senate - 1998 SB 1412
14-1098- 98

efforts of the person under contract. However, in any action

under this subsection to recover costs of treatnent of disease

or injury caused by the use of cigarettes, the court pursuant

to Rule 4-1.5, Rules Regulating The Florida Bar, shall provide

a thorough and rigorous review of the appropriateness of the

anount of attorney's fees for state-retained counsel. The

court shall al so consider existing case |aw and

reasonabl eness, fairness, and equity to the taxpayers and

shal|l ensure that any fee award i s not excessive and does not

constitute a windfall to state-retai ned counsel. After such

t horough and rigorous review, if the court determnes that the

attorney's fees are in conpliance with Rule 4-1.5, Rules

Regul ati ng The Florida Bar, and that the fees are reasonabl e,

fair, and equitable to taxpayers and are not excessive or

unjust, the court shall authorize attorney's fees for

state-retai ned counsel. In any such contract concerning

cigarette litigation, the Attorney General shall be the

nmanagi ng attorney.

(19) In cases of suspected crininal violations or
fraudul ent activityron the part of any person including a
liable third party, the departnent may bring +rs—authortzed—to
take any civil action permitted at law or equity to recover
the greatest possible anmount, including without limtation
trebl e danages under s. 772.104 s—##2—+3. In any action in
which the recipient has no right to intervene, or does not
exercise his or her right to intervene, any anounts recovered
under this subsection shall be the property of the agency, and
the recipient shall have no right or interest in such
recovery.

Section 2. The 1994 anendnents, enacted by chapter
94-251, Laws of Florida, effectuate the purpose of the 1990
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1| Medicaid Third-Party Liability Act, are renedial in nature
2| and shall be retroactively applied to paynents nade by the
3| state begi nning Cctober 3, 1990, in accordance with the
4| effective date of the 1990 Medicaid Third-Party Liability Act,
5] as set forth in chapter 90-295, Laws of Florida.
6 Section 3. This act shall take effect upon becoming a
71 1aw
8
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10 SENATE SUMVARY
11 Clarifies legislative intent that the state use the 1994
renedi al anendnents to the conprehensive Medicaid
12 Third-Party Liability Act only against cigarette
manuf actures and their public'relations affiliates to
13 recover icaid expend Itures caused by the use of
14 ci garettes.
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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