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SENATE AMENDMENT
Bill No. CS for SB 1426

Anmendnment No.

CHAMBER ACTI ON
Senat e House

Senat or Bronson noved the foll ow ng anendnent:

Senate Amendment (with title amendment)
On page 23, between lines 3 and 4,

i nsert:

Section 19. Section 373.4137, Florida Statutes, is
amended to read:

373.4137 Mtigation requirenents.--

(1) The Legislature finds that environnental
mtigation for the inpact of transportation projects proposed
by the Departnent of Transportation can be nore effectively
achi eved by regional, long-range nmitigation planning rather
than on a project-by-project basis. It is the intent of the
Legislature that nitigation to offset the adverse effects of
these transportation projects be funded by the Departnent of
Transportation and be carried out by the Departnent of
Environnental Protection and the water managenment districts,
including the use of mitigation banks established pursuant to
this part.

(2) Environnental inpact inventories for
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transportation projects proposed by the Departnent of
Transportation shall be devel oped as foll ows:

(a) Each June 1 Beginning—Juty—21996, the Departnent of
Transportation shall submt anndatHy to the Departnment of
Envi ronnental Protection and the water managenent districts a
copy of its adopted work program and an inventory of habitats
addressed in the rules adopted pursuant to this part and s.
404 of the Clean Water Act, 33 U S.C. s. 1344, which nay be
i mpacted by its plan of construction for transportation
projects in the next H+st 3 years of the adopted work

program The Departnent of Transportation nmay also include in

its inventory the habitat inpacts of any future transportation
project identified in the adopted work program Fer—the—Juty
1996——subrittal-The i nventory may exclude those projects which
have received pernits pursuant to this part and s. 404 of the
Clean Water Act, 33 U S.C. s. 1344, projects for which
mtigation planning or design has commenced, or projects for

which mitigation has been inplenented in anticipation of
future pernmitting needs.

(b) The environnental inpact inventory shall include a
description of these habitat inpacts, including their
| ocation, acreage, and type; state water quality
classification of inpacted wetlands and ot her surface waters;
any other state or regional designations for these habitats;
and a survey of threatened species, endangered species, and
speci es of special concern affected by the proposed project.

(3) To fund the nmitigation plan for the projected
impacts identified in the inventory described in subsection
(2), beginantng—Juty—1—199%-the Departnent of Transportation
shall identify funds quarterly in an escrow account within the
State Transportation Trust Fund established by the Departnent
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of Transportation for the benefit of the Departnent of

Envi ronnmental Protection. Any interest earnings fromthe
escrow account shall be returned to the Departnment of
Transportation. The Departnent of Environnental Protection
shal |l request a transfer of funds fromthe escrow account to

t he Ecosystem Managenent and Restoration Trust Fund no sooner
than 30 days prior to the date the funds are needed to pay for
activities contained in the mtigation prograns. The anount
transferred each year by the Departnent of Transportation
shal |l correspond to a cost per acre of $75,000 nultiplied by
the projected acres of inpact identified in the inventory
described in subsection (2) within the water nanagenent
district for that year. The water nmnagenent district may
draw fromthe trust fund no sooner than 30 days prior to the
date funds are needed to pay for activities associated with
devel opnent or inplenentation of the mtigation plan described
in subsection (4). Activities associated with the devel opnent

of the mtigation plan include, but are not linmted to,

desi gn, engineering, production, and staff support.Each July

1, beginanng—+n—1998the cost per acre shall be adjusted by

t he percentage change in the average of the Consuner Price

I ndex issued by the United States Departnent of Labor for the
nost recent 12-nonth period endi ng Septenber 30, conpared to

t he base year average, which is the average for the 12-nonth
period endi ng Septenber 30, 1996. At the end of each year

the projected acreage of inpact shall be reconciled with the
acreage of inpact of projects as permitted pursuant to this
part and s. 404 of the Clean Water Act, 33 U S.C. s. 1344, and
the following year's transfer of funds shall be adjusted
accordingly to reflect the overtransfer or undertransfer of
funds fromthe preceding year. The Departnent of Environnental
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Protection is authorized to transfer such funds fromthe
Ecosyst em Managenment and Restoration Trust Fund to the water
managenent districts to carry out the nmitigation prograns.

(4) Prior to Decenber 1 of each year 314—1996, each
wat er managenent district, in consultation with the Departnent

of Environnmental Protection, the United States Arny Corps of
Engi neers, and other appropriate federal, state, and | ocal
governnents, and entities operating mtigation banks which

have obtained a pernit pursuant to s. 373.4136, shall devel op

a plan for the prinmary purpose of conplying with the
mtigation requirenents adopted pursuant to this part and 33
US. C s. 1344. This plan shall al so address significant
aquatic and exotic plant problens within wetlands and ot her
surface waters. |In devel opi ng such plans, the districts shal
utilize sound ecosystem managenent practices to address

signi ficant water resource needs and shall focus on activities

of the departnment and the water nmnanagenent districts, such as

surface water inprovenent and nmanagenent projects and | ands

identified for potential acquisition or restoration, to the

extent such activities conply with the nitigation requirenents
adopted under this part and 33 U.S.C. s. 1344. | n deternining
the activities to be included in such plans, the districts

shal | al so consider the purchase of credits frompublic or

private nitigation banks permtted under this part and shal
i nclude such purchase as a part of the mitigation plan when
such purchase woul d offset the inpact of the transportation
project, provide equal benefits to the water resources than
other mitigation options being considered, and provide the

nost cost-effective mtigation option. The nmitigation plan
shall be prelimnarily approved by the water nanagenent

di strict governing board and shall be subnitted to the
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secretary of the Departnent of Environmental Protection for
review and final approval. The prelininary approval by the

wat er managenent district governi ng board does not constitute

a decision that affects substantial interests as provided by

s. 120.569. At | east 30 days prior to prelimnary approval,

the water managenent district shall provide a copy of the

draft mitigation plan to any person who has requested a copy.
(a) Each mitigation plan shall include a brief

expl anation of why a nmitigation bank was or was not chosen as

a mtigation option for each transportation project addressed

in the plan, including an estimtion and description of

identifiable costs of the mtigation bank and nonmitigation

bank option to the extent practicable.
(b)ta)y If the Departnent of Environnental Protection
and wat er managenent districts are unable to identify

mtigation that woul d offset the inpacts of a project included
in the inventory, either due to the nature of the inpact or
t he anount of funds avail able, that project shall not be
addressed in the mitigation plan and the project shall not be
subj ect to the provisions of this section.

(c) tb) Specific projects may be excluded fromthe
environnental inpact inventory and the nitigation plan and

shal |l not be subject to this section upon the agreenent of the
Departnent of Transportation, the Departnent of Environnental
Protection, and the appropriate water nanagenent district that
the inclusion of such projects would hanper the efficiency or
timeliness of the mitigation planning and permitting process.
(d) te) Those transportation projects that are proposed
to conmmence in fiscal year 1996-1997 shall not be addressed in
the mtigation plan, and the provisions of subsection (7)
shall not apply to these projects. The Departnment of
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Transportation may enter into interagency agreenents with the
Departnent of Environnental Protection or any water nmanagenent
district to performnitigation planning and inplenentation for
t hese projects.

(e) Surface water inprovenent and nmanagenent or

aquatic or exotic plant control projects undertaken using the

$12 nillion advance transferred fromthe Departnent of

Transportation to the Departnent of Environnental Protection

in fiscal year 1996-1997 shall renmain available for nitigation

until the $12 nillion is fully credited up to and including

fiscal year 2004-2005. Wen these projects are used as

ntigation, the $12 nillion advance shall be reduced by

$75, 000 per acre of inpact nitigated. For any fiscal year

t hrough and including fiscal year 2004- 2005, to the extent the

cost of developing and inplenenting the mtigation plans is

| ess than the anount transferred fromthe Departnent of

Transportation to the Departnent of Environnental Protection

pursuant to subsection (3), the difference shall be credited

towards the $12 nmillion advance.
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(5) The water managenent district shall be responsible
for ensuring that nmitigation requirenents pursuant to 33
US. C s. 1344 are net for the inpacts identified in the
i nventory described in subsection (2), by inplenmentation of
t he approved pl an described in subsection (4) to the extent
funding is provided as—funded by the Departnent of
Transportation. During the federal pernitting process, the

wat er managenent district nmay deviate fromthe approved
mtigation plan in order to conply with federal permtting
requi rements.

(6) The mitigation plan shall be updated annually to
reflect the nost current Departnent of Transportation work
program and nmay be anended throughout the year to anticipate

schedul e changes or additional projects which may ari se. Each

updat e and anendnent of the mitigation plan shall be subnitted
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to the secretary of the Departnent of Environnental Protection
for approval as—described—in—subsect+on—{4)y. However, such
approval shall not be applicable to a deviation as descri bed
in subsection (5).

(7) Upon approval by the secretary of the Departnent
of Environnmental Protection, the nitigation plan shall be
deened to satisfy the nmitigation requirenents under this part
and any other mitigation requirenents inposed by | ocal
regional, and state agencies for inpacts identified in the
i nventory described in subsection (2). The approval of the
secretary shall authorize the activities proposed in the
mtigation plan, and no other state, regional, or local pernit
or approval shall be necessary.

(8) This section shall not be construed to elimnate
the need for the Departnent of Transportation to conply with
the requirenent to inplenent practicabl e design nodifications,
i ncluding realignnment of transportation projects, to reduce or
elimnate the inpacts of its transportation projects on
wet | ands and other surface waters as required by rul es adopted
pursuant to this part, or to dinmnish the authority under this
part to regul ate other inpacts, including water quantity or
water quality inpacts, or inpacts regul ated under this part
that are not identified in the inventory described in
subsection (2).

(9) The recommended nitigation plan shall be annually
submitted to the Executive Ofice of the Governor and the
Legi sl ature through the |egislative budget request of the
Departnent of Environnental Protection in accordance with
chapter 216. Any funds not directed to inplenent the
mtigation plan should, to the greatest extent possible, be
directed to fund aquatic and exotic plant problens within the
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wet | ands and ot her surface waters.

Section 20. Section 86 of chapter 93-213, Laws of
Fl orida, is anended to read:

Section 86. The Departnent of Environnmental Regul ation
is authorized 54 career service positions for admnistering
the state NPDES program Twenty-five career service positions
are authorized for startup of the program beginning July 1,
1993, and the remaining 29 career service positions beginning
January 1, 1994. The state NPDES program staffing shall start
July 1, 1993, with conpletion targeted for 6 nonths foll ow ng
United States Environnmental Protection Agency authorization to
admi ni ster the National Pollutant Discharge Elimnation System
program | nplenentation of positions is subject to review and
final approval by the secretary of the Departnent of
Envi ronmental Regul ation. The sumof $3.2 nillion is hereby
appropriated fromthe Pollution Recovery Trust Fund to cover

program startup costs. Sueh—funds—aretoberepadifroma
fune—the—tegstature—deens—appropriate—not+ater—than—Juby—1-
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2000

Section 21. Subsection (8) is added to section
373.139, Florida Statutes, to read:

(8)(a) A district may not disburse district funds or

assets to the federal governnent, or any departnent or agency

thereof, in any agreenent or other arrangenent, to take

property or any interest therein by em nent donmmin, pursuant

to federal law, if such agreenment or other arrangenent

di m ni shes or deprives a person or entity of any right,

privilege, or conpensation that they woul d otherw se have if

the property or interest was taken by eninent domai n under

Florida |law. Any affected person or entity shall have standing

to enforce this prohibition by bringing an action in circuit

court in the county in which the affected property is |ocated.

(b) The Legislature declares that the Kissimee River,

Florida Project as identified in the Project Cooperation

Agr eenent between the Departnent of the Arny and the South
Fl ori da Water Managenent District, dated March 22, 1994, is in
the public interest and for a public purpose. This project is

necessary for the public health and wel fare. The acquisition

of real property, including by em nent donain, for this

obj ective constitutes a public purpose for which it is in the

public interest to expend public funds. The governi ng board of

the district is enpowered and aut horized to acquire fee title

or easenents by eminent domain for the linited purpose of

i npl erenting the Kissimee River, Florida Project.

(c) This subsection expires July 1, 2000.

(Redesi gnat e subsequent sections.)
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=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
On page 3, line 5, after the sem colon

i nsert:
anending s. 373.4137, F.S.; requiring ongoing
annual submi ssions, to the Departnent of
Envi ronnental Protection and water nmanagenent
districts, by the Departnent of Transportation
of its adopted work program and inventory of
i npacted habitats; authorizing inclusion of
habitat inmpacts of future transportation
projects; providing activities associated with
devel opnent of mitigation plans; requiring
wat er managenent districts to consult with
entities operating mitigation banks when
devel oping mitigation plans; providing that a
wat er managenent district's prelimnary
approval of a nmitigation plan does not
constitute a decision affecting substanti al
interests; requiring mtigation plans to
i nclude certain information; authorizing
exclusion of certain projects fromthe
environnental inpact inventory; extending
certain mtigation funding through fiscal year
2004- 2005; aut horizi ng anendnent of annua
mtigation plans for certain purposes;
providing for uses of funds not directed to
i mpl erent nitigation plans; deleting obsolete
provisions relating to a report; anending s. 86
of ch. 93-213, Laws of Florida; deleting a
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schedul ed repaynment of funds previously
appropriated for startup costs of the Nationa
Pol | utant Di scharge Elinination System program
anending s. 373.139, F.S.; prohibiting the

di sbursenent of certain district funds or
assets in emnent donmain proceedi ngs under
certain circunstances; providing standing to
sue for certain persons; providing a

decl aration that the Kissinmee River Project is
in the public interest and for a public

pur pose; authorizing certain em nent donmain
proceedi ngs; providing for the future repeal of
such provi si ons;
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