Florida Senate - 1998 SB 1432
By Senator Brown-Wiite

10- 890A- 98

1 A bill to be entitled

2 An act relating to the delivery of health care
3 services; redesignating part IIl of ch. 641,

4 F.S., as part |V, and creating a new part 1|

5 of ch. 641, F.S., the "Provider-Sponsored

6 Organi zation Act"; providing | egislative

7 findings and purposes with respect to certain
8 federal requirenents for authorizing

9 provi der-sponsored organi zations in this state
10 to provide health care coverage to Medicare

11 beneficiaries under the Medicare Choice plan
12 providi ng definitions; exenpting

13 provi der-sponsored organi zations fromcertain
14 provi sions of the Florida | nsurance Code;

15 requiring the incorporation of any

16 provi der-sponsored organi zati on doi ng busi ness
17 in this state; prohibiting a provider-sponsored
18 organi zation fromtransacting i nsurance

19 busi ness other than the offering of Medicare
20 Choi ce plans; providing for determ ning the
21 types of activities that require licensure by
22 the Departnent of Insurance; requiring that a
23 provi der - sponsored organi zation obtain a
24 certificate of authority fromthe departnent;
25 speci fying conditions precedent to issuance or
26 mai nt enance of a certificate of authority;
27 providing surplus requirenents for a
28 provi der-sponsored organi zation that offers the
29 Medi care Choice plan; requiring that a
30 provi der-sponsored organi zati on deposit a
31 speci fied amount into the Rehabilitation
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1 Adm ni strative Expense Fund of the Departnment
2 of Insurance; requiring that a

3 provi der-sponsored organi zation maintain a

4 valid health care provider certificate;

5 speci fying circunstances under which the

6 departnment may suspend a provi der-sponsored

7 organi zation's authority to enroll new

8 subscri bers; providing contract requirenents;
9 aut hori zing the departnent to inpose

10 adm nistrative penalties in |lieu of suspension
11 or revocation of a certificate; providing

12 requi rements for any acquisition, merger, or
13 consol i dati on of a provider-sponsored

14 organi zation; requiring that a

15 provi der-sponsored organi zation file an annua
16 report; providing penalties; requiring

17 exam nations by the departnent; providing for
18 civil renmedies and injunctive relief; providing
19 for the paynent of a judgnent by a
20 provi der-sponsored organi zati on; specifying the
21 del i nquency proceedi ngs that are the sol e neans
22 of liquidating, reorganizing, rehabilitating,
23 or conserving a provider-sponsored
24 organi zation; providing filing fees; providing
25 for the application of other |aws; authorizing
26 the Division of Insurance Fraud of the
27 departnment to investigate violations of part
28 Il of ch. 641, F.S.; prohibiting certain
29 unfair practices in a provider-sponsored
30 contract with respect to exposure to the hunan
31 i mrunodeficiency virus infection and rel ated
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1 matters; providing requirements for contracts

2 and advertisenments used by a provider-sponsored
3 organi zation; providing marketing standards and
4 requi renments; providing requirenents for

5 provi der-sponsored contracts, certificates, and
6 nmenber handbooks; requiring a

7 provi der-sponsored organi zation to nake certain
8 di scl osures to prospective enrollees; requiring
9 coverage for mammograns; providing requirenents
10 wWith respect to the treatnent of breast cancer
11 and followp care; providing requirenents for
12 contracts between a provider-sponsored

13 organi zation and a provider of health care

14 services; prohibiting a provider-sponsored

15 organi zation fromusing certain words

16 descriptive of the insurance business;

17 providing requirenents for assets, liabilities,
18 and i nvestnents of a provider-sponsored

19 organi zation; requiring the Departnment of

20 I nsurance to adopt rules; providing certain

21 limtations on the paynent of dividends by a

22 provi der - sponsored organi zati on; specifying

23 prohi bited activities; providing penalties;

24 requiring that an agent who solicits contracts
25 and perforns other activities be |licensed and
26 appoi nted as a health insurance agent;

27 prohibiting certain unfair nethods of

28 conpetition and unfair or deceptive acts or

29 practices; authorizing the departnent to

30 conduct exam nations and investigations;

31 providing for adm nistrative hearings;
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1 aut hori zing the departnent to i ssue cease and
2 desi st orders and inpose penalties; providing
3 for appeals of a departnent order; providing

4 penalties for violating a cease and desi st

5 order; providing that an action by the

6 departnment does not abrogate the right to other
7 relief; amending s. 641.227, F.S.; providing

8 for deposits into the Rehabilitation

9 Adm ni strative Expense Fund by a

10 provi der-sponsored organi zation; providing for
11 rei mbursenents; anmending s. 641.316, F. S

12 relating to fiscal internediary services;

13 providing for application to provider-sponsored
14 organi zations; anendi ng ss. 641.47, 641.48,

15 641.49, 641.495, F.S., relating to definitions,
16 pur pose and application, and certification

17 requi renments; providing for certain provisions
18 regulating health care services to apply to

19 provi der - sponsored organi zati ons; anendi ng s.
20 641.51, F.S.; providing requirenents for
21 provi der-sponsored organi zations in requiring
22 second nedi cal opinions; anending s. 641.512,
23 F.S.; requiring that a provider-sponsored
24 organi zation obtain accreditation; anending s.
25 641.513, F.S.; providing requirenents for
26 provi der-sponsored organi zations in providing
27 ener gency services and care; anending s.
28 641.515, F.S.; authorizing the Agency for
29 Health Care Administration to adopt rules with
30 respect to services perforned for a
31 provi der-sponsored organi zati on; anendi ng s.
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1 641.54, F.S.; providing requirenents for a

2 provi der-sponsored organi zati on i n naking

3 referrals; anending s. 641.59, F.S.; providing

4 requi renments for psychot herapeutic services;

5 anmending s. 641.60, F.S.; providing for a

6 managed care programto include a

7 provi der-sponsored organi zati on for purposes of

8 t he Statew de Managed Care Onbudsman Conmitt ee;

9 providing an effective date.

10

11| Be It Enacted by the Legislature of the State of Florida:
12

13 Section 1. The Division of Statutory Revision is

14 | requested to redesignate part |Il of chapter 641, Florida
15| Statutes, as part |V of that chapter, and a new part |l of
16 | chapter 641, Florida Statutes, consisting of sections

17 | 641. 4601, 641.4602, 641.4603, 641.4604, 641.4605, 641. 4606,
18 | 641. 4607, 641.4608, 641.4609, 641.4610, 641.4611, 641.4612,
19| 641.4613, 641.4614, 641.4615, 641.4616, 641.4617, 641.4618,
20 | 641.4619, 641.4620, 641.4621, 641.4622, 641.4623, 641.4624,
21 | 641.4625, 641.4626, 641.4627, 641.4628, 641.4629, 641.4630,
22 | 641.4631, 641.4632, 641.4633, 641.4634, 641.4635, 641.4636,
23 | 641.4637, 641.4638, 641.4639, 641.4640, 641.4641, 641.4642,
24 | 641.4643, 641.4644, 641.4645, 641.4646, 641.4647, and

25| 641. 4648, Florida Statutes, is created to read:

26 Section 641.4601 Short title.--This part may be cited
27 | as the "Provider-Sponsored Organi zation Act."

28 Section 641.4602 Declaration of legislative findings
29 | and pur poses. - -

30 (1) The Legislature finds that a major restructuring
31| of health care has taken place which has changed the way in
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which health care services are paid for and delivered. Today,

the enphasis is on providing cost-conscious health care

servi ces through managed care. The Legi sl ature recogni zes that

alternative nethods for the delivery of health care are needed

to pronote conpetition and increase patients' choices.

(2) The Legislature recognizes that the United States

Congress has enacted legislation that allows

provi der - sponsored organi zati ons to provi de coordi nat ed-care

pl ans to Medi care enroll ees through the Medi care Choice

program The federal |egislation requires any organi zati on

that offers a Medicare Choice plan to be organi zed under state

law as an entity eligible to offer health-benefit coverage in

the state in which it offers a Medicare Choice plan

(3) The Legislature finds that these plans, when

properly operated, will enhance the quality of controls,

ensuring that the provider has control over nedica

deci si onmaki ng whil e enphasi zi ng effective cost and quality

control.
(4) Therefore, it is the policy of this state:

(a) To elimnate legal barriers to the organi zation

pronmotion, and expansi on of provider-sponsored organi zati ons

that offer Medicare Choice plans in order to encourage the

devel opnent of val uable options for the Medicare beneficiaries

of this state.

(b) Not to extend insurance regul ati on or onerous

reporting requirenents to hospitals, physicians, single or

nmul ti pl e-specialty groups, other |icensed providers, or any

conbi nati on of such entities when contracting with entities

| i censed under chapter 627 or part | or when contracting with

pl ans qualified and created under the Enpl oyee Retirenent

I nconme Security Act of 1974.

6
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(c) To recogni ze that conprehensive provider-sponsored

organi zations are exenpt fromthe insurance laws of this state

except in the manner and to the extent set forth in this part.
641.4603 Definitions.--As used in this part, the term
(1) "Affiliation" neans a relationship between

providers in which, through contract, ownership, or otherw se:

(a) One provider, directly or indirectly, controls, is

controlled by, or is under commbn control with the other

(b) Both providers are part of a controlled group of

corporations under s. 1563 of the Internal Revenue Code of
1986;
(c) Each provider is a participant in a | awf ul

conbi nati on under which each provider shares substanti al

financial risk in connection with the organization's

operations; or

(d) Both providers are part of an affiliated service

group under s. 414 of the Internal Revenue Code of 1986.

(2) "Agency" neans the Agency for Health Care

Adnmi ni stration.

(3) "Conprehensive health care services" neans

servi ces, nedical equipnent, and supplies required under the

Medi care Choi ce program

(4) "Copaynent" neans a specific dollar anount that

t he subscri ber nmust pay upon recei pt of covered health care

services as required or authorized under the Medicare Choice

program
(5) "Departnent" neans the Departnent of |nsurance.

(6) "Energency nedical condition" neans:

(a) A nedical condition that manifests itself by acute

synptons of sufficient severity, which nmay include severe pain

or other acute synptons, such that the absence of imedi ate
7
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nedi cal attention could reasonably be expected to result in

any of the foll ow ng:

1. Serious jeopardy to the health of a patient,

i ncludi ng a pregnant wonman or a fetus.

2. Serious inpairnent of bodily functions.

3 Serious dysfunction of any bodily organ or part.

(b) Wth respect to a pregnant woman:

1. That there is inadequate tine to effect safe

transfer to another hospital prior to delivery;

2. That a transfer nay pose a threat to the health and

safety of the patient or fetus; or

3. That there is evidence of the onset and persistence

of uterine contractions or rupture of the nenbranes.

(7) "Enmergency services and care" neans nedica

screeni ng, exanination, and evaluation by a physician, or, to

the extent pernitted by applicable |law, by other appropriate

personnel under the supervision of a physician, to deternine

if an energency nedical condition exists and, if it does, the

care, treatnent, or surgery for a covered service by a

physi ci an necessary to relieve or elinmnate the energency

nedi cal condition, within the service capability of a

hospi t al
(8) "Entity" neans any legal entity with continuing

exi stence, including, but not limted to, a corporation

associ ation, trust, or partnership.

(9) "Geographic area" neans the county or counties, or

any portion of a county or counties, within which the

organi zati on provides or arranges for conprehensive health

care services to be available to its subscribers.
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(10) "Provider-sponsored contract" nmeans any contract

entered into by a provider-sponsored organi zati on that serves

Medi care Choi ce beneficiari es.

(11) "Provider-sponsored organi zati on" neans any

organi zation authorized under this part which

(a) |s established, organi zed, and operated by a

health care provider or group of affiliated health care

provi ders;

(b) Provides a substantial proportion of the health

care itens and services specified in the Medi care Choice

contract, as defined by the Secretary of the United States

Departnent of Health and Human Services, directly through the

provider or affiliated group of providers; and

(c) Shares, with respect to its affiliated providers,

directly or indirectly, substantial financial risk in the

provi sion of such itens and services and has at |east a

majority financial interest in the entity.

The term "substantial proportion" shall be defined by the

Secretary of the United States Departnent of Health and Human

Services after having taken into account the need for such an

organi zation to assune responsibility for providing

significantly nore than the majority of the itens and services

under the Medicare Choice contract through its own affiliated

providers and the remainder of the itens and services under

such contract through providers with which the organization

has an agreenent to provide such itens and services.

Consideration will also be given to the need for the

organi zation to provide a limted proportion of the itens and

servi ces under the contract through entities that are neither

affiliated with nor have an agreenent with the organization
9
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1| Additionally, sonme variation in the definition of substanti al
2| proportion nay be all owed based upon rel evant differences

3 | anong the organi zations, such as their location in an urban or
4| rural area

5 (12) "lInsolvent" or "insolvency" neans that all the

6| statutory assets of the provider-sponsored organi zation, if

7 | made i medi ately avail able, would not be sufficient to

8 | discharge all of its liabilities or that the

9 | provi der-sponsored organi zation is unable to pay its debts as
10 | they becone due in the usual course of business.

11 (13) "Provider" neans any physician, hospital, or

12 | other institution, organi zation, or person that furnishes

13 | health care services and is licensed or otherw se authorized
14 ) to practice in the state.

15 (14) "Reporting period" neans the annual accounting

16 | period or any part thereof or the fiscal year of the

17 | provider-sponsored organi zation

18 (15) "Statutory accounting principles" neans generally
19 | accepted accounting principles, except as nodified by this

20 | part.

21 (16) "Subscriber" neans a Medi care Choi ce enroll ee who
22 |is eligible for coverage as a Medicare beneficiary.

23 (17) "Surplus" neans total assets in excess of total
24 | liabilities as deternmined by the federal rules on sol vency

25 | standards established by the Secretary of the United States
26 | Departnent of Health and Human Servi ces pursuant to s. 1856(a)
27 | of the Bal anced Budget of 1997, for provider-sponsored

28 | organi zations that offer the Medi care Choice plan

29 641.4604 Applicability of other |aws.--Except as

30| provided in this part, provider-sponsored organi zati ons shal
31

10
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1998 SB 1432
10- 890A- 98

1| be governed by this part and part |V and are exenpt from al

2| other provisions of the Florida |Insurance Code.

3 641. 4605 Incorporation required.--On or after Cctober
41 1, 1998, any entity that has not yet obtained a certificate of
5] authority to operate a provider-sponsored organization in this
6| state shall be incorporated or shall be a division of a

7 | corporation forned under chapter 607 or chapter 617 or shal

8| be a public entity that is organized as a politica

9| subdivision. In the case of a division of a corporation, the
10| financial requirenents of this part apply to the entire

11 | corporation

12 641. 4606 I nsurance business not authorized.--The

13| Florida Insurance Code or this part do not authorize any

14 | provider-sponsored organi zation to transact any insurance

15 | busi ness other than to offer Medicare Choice plans pursuant to
16 | s. 1855 of the Bal anced Budget Act of 1997. In deternining the
17 | type of activities by a provider-sponsored organi zati on which
18 | require licensure by the departnent, the foll owi ng shal

19 | apply:

20 (1) A provider-sponsored organi zation as defined in

21| this part, a hospital, a physician |icensed under chapter 458
22 | or chapter 459, a single specialty group of physicians, a

23| multispecialty group of physicians, other licensed providers,
24 | or any conbination of the foregoing, when contracting with a
25| self-insured enployer to provide health care benefits to its
26 | enpl oyees, when contracting with a health mai nt enance

27 | organi zation licensed under part | or a provider-sponsored

28 | organi zation licensed under this part, or when contracting

29 | with an insurer, are exenpt fromthe requirenents of this

30 | chapter and chapter 627.

31
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1 (2) In all of the arrangenents enunerated in

2 | subsection (1), the provider group is not subject to

3| regulation by the departnent because there is no contractua

4| obligation to the enpl oyees covered under the self-insured

5| agreenent or under the agreenent with the heal th nmi ntenance
6 | organi zati on, the provider-sponsored organi zation, or the

7| insurer. The contractual relationship exists only between the
8 | provider group and the self-insured enployer, the |icensed

9 | heal th mmi nt enance organi zati on, the provider-sponsored

10 | organi zation, or the insurer, which entity continues to bear
11 ) full and direct responsibility to the individual with no

12 | transfer of risk. If the provider group fails to perform the
13 | enpl oyer, heal th nmi nt enance organi zati on, provider-sponsored
14 | organi zation, or insurer still retains the risk to either

15| provide or pay for health care services.

16 (3) The departnent has regulatory jurisdiction when

17 | any health care provider group becones the ultimte

18 | risk-bearer and is directly obligated to individuals to

19 | provide, arrange, or pay for health care services. |In these
20 | situations, the provider group nust be appropriately licensed
21| as a heal th nmi ntenance organi zati on, a provider-sponsored

22 | organi zati on, or an insurance conpany.

23 641. 4607 Application for certificate.--Before any

24 | entity may operate a provider-sponsored organi zation, it must
25| obtain a certificate of authority fromthe departnent. The

26 | departnent shall accept and shall inmmediately begin its review
27 | of an application for a certificate of authority anytine after
28 | an organi zation has filed an application for a health care

29 | provider certificate pursuant to part |V. However, the

30 | departnent may not issue a certificate of authority to any

31| applicant that does not possess a valid health care provider
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certificate issued by the agency. Each application for a

certificate nust be on a formprescribed by the departnent,

nmust be verified by the oath of two officers of the

corporation and properly notarized, and nust be acconpani ed
by:

(1) A copy of the articles of incorporation and al

amendnent s theret o;

(2) A copy of the bylaws, rules, and regul ations, or

simlar docunent, if any, reqgulating the conduct of the

affairs of the applicant;

(3) A list of the nanes, addresses, and official

capacities of the persons who are to be responsible for

conducting the affairs of the provider-sponsored organization

including all officers, directors, and owners of in excess of

5 percent of the commbn stock of the corporation. Each such

person nust fully disclose to the departnent and to the

directors of the provider-sponsored organi zati on the extent

and nature of any contract or arrangenent between himor her

and the provider-sponsored organi zati on, including any

possi bl e conflict of interest;

(4) A conplete biographical statenment on forns

prescribed by the departnment, and an i ndependent investigation

report and fingerprints obtai ned pursuant to chapter 624, of

each individual listed in subsection (3);

(5) A statenent generally describing the

provi der-sponsored organi zation, its operations, and its

gri evance procedures;

(6) A statenent describing with reasonable certainty

t he geographic area or areas to be served by the

provi der - sponsored organi zati on

13
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1 (7) An audited financial statenent prepared on the

2 | basis of statutory accounting principles and certified by an
3 | independent certified public accountant, except that surplus
4| notes that are acceptable to the departnent and neet the

5| requirenents of this part shall be included in the cal cul ation
6 | of surplus; and

7 (8) Any additional data, financial statenents, or

8| other pertinent information required by the departnent with

9| respect to determ ning whether the applicant can provide the
10 | services to be offered, including a conprehensive feasibility
11| study, perforned by a certified actuary in conjunction with a
12 | certified public accountant. The feasibility study nmust cover
13| a period of 3 years or the period ending on the date that the
14 | provider-sponsored organi zation projects that it will have

15| been profitable for 12 consecutive nonths, whichever period is
16 | | onger.

17 641. 4608 Conditions precedent to i ssuance or

18 | mai ntenance of certificate of authority; effect of bankruptcy
19 | proceedi ngs. - -

20 (1) As a condition precedent to the issuance or

21 | mai ntenance of a certificate of authority, a

22 | provi der-sponsored organi zation nust file or have on file with
23 | the departnent:

24 (a) An acknow edgnent that a delinquency proceedi ng

25| pursuant to part | of chapter 631 or supervision by the

26 | departnent pursuant to ss. 624.80-624.87 constitutes the sole
27 | and exclusive nethod for the liquidation, rehabilitation

28 | reorgani zati on, or conservation of a provider-sponsored

29 | organi zati on.

30 (b) A waiver of any right to file or be subject to a
31 | bankruptcy proceedi ng.
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(2) The commencenent of a bankruptcy proceedi ng either

by or against a provider-sponsored organi zati on shall, by

operation of |aw

(a) Terninate the provider-sponsored organi zation's

certificate of authority.

(b) Vest in the departnent for the use and benefit of

t he subscribers of the provider-sponsored organi zati on the

title to any deposits of the insurer held by the departnent.

If the proceeding is initiated by a party other than the

provi der - sponsored organi zati on, the operation of subsection

(2) shall be stayed for 60 days followi ng the date of

commencenent of the proceeding.

641. 4609 Issuance of certificate of authority.--The

departnment shall, within 90 days after receipt, issue a

certificate of authority to any entity filing a conpleted

application in conformty with s. 641.4607, upon paynent of

the prescribed fees and upon the departnent's being satisfied
t hat :
(1) As a condition precedent to the issuance of any

certificate, the entity has obtained a health care provider

certificate fromthe agency pursuant to part |V.

(2) The provider-sponsored organi zation is actuarially

sound.

(3) The entity has net the applicable requirenents
specified in s. 641.4611

(4) The procedures for offering conprehensive health

care services and offering and term nating contracts to

subscribers will not unfairly discrimnate on the basis of

age, sex, race, health, or econom c status.

15
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1 (5) The entity furni shes evidence of adequate

2 | insurance coverage or an adequate plan for self-insurance to
3| respond to clains for injuries arising out of the furnishing
4 | of conprehensive health care

5 (6) The ownership, control, and nanagenent of the

6| entity is conpetent and trustworthy and possesses nanageri al
7 | experience sufficient to nake the proposed operation of the

8 | provi der-sponsored organi zati on beneficial to the subscribers.
9| The departnment nay not grant or continue authority to transact
10 | the business of a provider-sponsored organization in this

11| state at any tine during which the departnent has good reason
12 | to believe that the ownership, control, or managenent of the
13 | organi zati on i ncl udes:

14 (a) Any person

15 1. W is inconpetent or untrustworthy;

16 2. Wio is so lacking in expertise as to nake the

17 | operation of the provider-sponsored organi zati on hazardous to
18 | potential and existing subscribers;

19 3. Wio is so lacking in experience, ability, and

20| standing with respect to a provider-sponsored organi zati on as
21| to jeopardi ze the reasonabl e prom se of successful operation
22 4, \Who is affiliated, directly or indirectly, through
23 | ownership, control, reinsurance transactions, or other

24 | business relations, with any person whose busi ness operations
25| are or have been marked by busi ness practices or conduct that
26 | is detrinental to the public, stockholders, investors, or

27 | creditors; or

28 5. Wiose busi ness operations are or have been narked
29 | by busi ness practices or conduct that is detrinental to the
30 | public, stockholders, investors, or creditors.

31
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(b) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zation, or who

i nfluences or has the ability to influence the transaction of

t he busi ness of the provider-sponsored organi zati on, who does

not possess the financial standing and busi ness experience for

t he successful operation of the provider-sponsored

organi zati on.

(c) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zati on, or who

i nfluences or has the ability to influence the transaction of

t he busi ness of the provider-sponsored organi zati on, who has

been found guilty of, or has pled guilty or no contest to, any

felony or crine punishable by inprisonnent of 1 year or nore

under the laws of the United States or any state thereof or

under the |aws of any other country, which felony or crine

i nvolves noral turpitude, without regard to whether a judgnent

or conviction has been entered by the court having

jurisdiction in such case. However, in the case of a

provi der - sponsored organi zati on operati ng under a subsisting

certificate of authority, the provider-sponsored organization

shal |l renpove any such person i medi ately upon discovery of the

conditions set forth in this paragraph when applicable to such

person or under the order of the departnent, and the failure

to so act by the organization is grounds for revocation or

suspensi on of the provider-sponsored organi zation's

certificate of authority.

(d) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zation, or who
17
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1| influences or has the ability to influence the transaction of
2 | the business of the provider-sponsored organi zation, who is

3| now or has in the past been affiliated, directly or

4] indirectly, through ownership interest of 10 percent or nore,
5] control, or reinsurance transactions, with any business,

6 | corporation, or other entity that has been found guilty of or
7 | has pleaded guilty or nolo contendere to any felony or crine

8 | puni shabl e by inprisonnent for 1 year or nore under the | aws

9] of the United States, any state, or any other country,

10 | regardl ess of adjudication. In the case of a

11 | provider-sponsored organi zati on operati ng under a subsisting
12 | certificate of authority, the provider-sponsored organization
13 | shall imediately renpve such person or imediately notify the
14 | departnent of such person upon di scovery of the conditions set
15| forth in this paragraph or upon order of the departnment. The
16 | failure to renove such person, provide such notice, or conply
17 | with such order constitutes grounds for suspension or

18 | revocation of the provider-sponsored organi zation's

19 | certificate of authority.

20 (7) The entity has a blanket fidelity bond in the

21 | anount of $100, 000, issued by a licensed i nsurance carrier in
22 | this state, which will reinburse the entity in the event that
23 | anyone handling the funds of the entity either m sappropriates
24 | or absconds with the funds. Al enpl oyees handling the funds
25| shall be covered by the blanket fidelity bond. An agent

26 | licensed under the Florida Insurance Code nmay either directly
27 | or indirectly represent the provider-sponsored organi zation in
28 | the solicitation, negotiation, effectuation, procurenent,

29 | receipt, delivery, or forwardi ng of any provider-sponsored

30 | organi zati on subscriber's contract or collect or forward any
31| consideration paid by the subscriber to the provider-sponsored

18
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organi zation, and the |icensed agent is not required to post

the bond required by this subsection

(8) The provider-sponsored organi zati on has a

gri evance procedure that will facilitate the resol ution of

subscri ber grievances and that includes both formal and

informal steps available within the organi zation
641.4610 Continued eligibility for certificate of
authority.--1n order to naintain its eligibility for a

certificate of authority, a provider-sponsored organization

nmust continue to neet all conditions required to be net under

this part and the rul es adopted under this part for the

initial application for and i ssuance of its certificate of
authority under s. 641.4609.
641. 4611 Surplus requirenents.--Surplus requirenents

for provider-sponsored organi zations offering the Medicare

Choi ce plan nust be consistent with the federal rules on

sol vency standards established by the Secretary of the United

States Departnment of Health and Human Services pursuant to s.
1856(a) of the Bal anced Budget Act of 1997.
641.4612 Rehabilitation Adninistrati ve Expense Fund. --
(1) The departnent may not issue or pernit to exist a

certificate of authority to operate a provider-sponsored

organi zation in this state unless the organi zati on has

deposited with the departnent $10,000 in cash for use in the

Rehabi litati on Adni nistrative Expense Fund as established in
S. 641.227.
(2) Upon successful rehabilitation of a

provi der - sponsored organi zati on, the organi zati on shal

reimburse the fund for the anmobunt of expenses incurred by the

departnent during the court-ordered rehabilitation peri od.

19
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1 (3) If a court of conpetent jurisdiction orders

2| liquidation of a provider-sponsored organi zati on, the fund

3| shall be reinbursed for expenses incurred by the departnent as
4| provided for in chapter 631.

5 (4) Each deposit made under this section shall be

6| all owed as an asset for purposes of determ ning the financial
7 | condition of the provider-sponsored organi zati on. The deposit
8 | shall be refunded to the organi zati on only when the

9 | organi zati on both ceases operation as a provider-sponsored

10 | organi zation and no | onger holds a subsisting certificate of
11 | authority.

12 641. 4613 Revocation or cancellation of certificate of
13 | authority; suspension of enrollnent of new subscribers; terns
14 | of suspension. --

15 (1) The maintenance of a valid and current health care
16 | provider certificate issued pursuant to part IV is a condition
17 | of the nmintenance of a valid and current certificate of

18 | authority issued by the departnment to operate a

19 | provi der-sponsored organi zation. Denial or revocation of a
20| health care provider certificate shall be deened to be an
21| automatic and i medi ate cancell ati on of a provider-sponsored
22 | organi zation's certificate of authority. At the discretion of
23| the departnent, nonrenewal of a health care provider
24 | certificate nmay be deened to be an automatic and i nmedi ate
25| cancellation of a provider-sponsored organi zation's
26 | certificate of authority if the agency notifies the
27 | departnent, in witing, that the health care provider
28 | certificate will not be renewed.
29 (2) The departnent may suspend the authority of a
30 | provi der-sponsored organi zation to enroll new subscribers or
31| revoke any certificate issued to a provider-sponsored

20
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1| organi zation, or order conpliance within 30 days, if it finds
2| that any of the followi ng conditions exists:

3 (a) The organization is not operating in conpliance

4| with this part.

5 (b) The plan is no longer actuarially sound or the

6 | organi zati on does not have the m ni mum surplus as required by
7 | rul es governi ng provi der-sponsored organi zati ons establ i shed
8| by the Secretary of United States Departnent of Health and

9 | Human Services pursuant to s. 1856(a) of the Bal anced Budget
10 | Act of 1997.

11 (c) The organi zation has advertised, nerchandi sed, or
12 | attenpted to nerchandise its services in such a nmanner as to
13 | nisrepresent its service or capacity for service or has

14 | engaged in deceptive, msleading, or unfair practices with

15| respect to advertising or nerchandi sing.

16 (d) The organization is insolvent.

17 (3) \Whenever the financial condition of the

18 | provider-sponsored organi zation is such that, if not nodified
19| or corrected, its continued operation would result in

20 | i npai rnent or insolvency, the departnment nay order the

21 | provi der-sponsored organi zation to file with the departnent
22 | and i nplement a corrective-action plan designed to do one or
23 | nore of the foll ow ng

24 (a) Reduce the total anmpunt of present potenti al

25| liability for benefits by reinsurance or other neans.

26 (b) Reduce the volune of new busi ness bei ng accept ed.
27 (c) Reduce the expenses of the provider-sponsored

28 | organi zati on by specified nethods.

29 (d) Suspend or limt the witing of new business for a
30 | period of tine.

31
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(e) Require an increase in the provider-sponsored

organi zation's net worth which increase i s not inconsistent

with the standards established by the Secretary of the United

States Departnment of Health and Human Services pursuant to s.
1856(a) of the Bal anced Budget Act of 1997.

If the provider-sponsored organi zation fails to subnit a plan

within 30 days after the departnent's order or submits a plan

that is insufficient to correct the provider-sponsored

organi zation's financial condition, the departnent may order

t he provi der-sponsored organi zation to i npl enent one or nore

of the corrective actions listed in this subsection

(4) The departnent shall, in its order suspending the

authority of a provider-sponsored organi zation to enroll new

subscri bers, specify the period during which the suspension is

to be in effect and the conditions, if any, which nust be net

by the provider-sponsored organi zation prior to reinstatenment

of its authority to enroll new subscribers. The order of

suspension is subject to rescission or nodification by further

order of the departnent prior to the expiration of the

suspensi on period. Reinstatenent nmay not be nmade unl ess

requested by the provider-sponsored organi zati on. However, the

departnment may not grant reinstatenment if it finds that the

ci rcunstances for which the suspension occurred still exist or

are likely to recur.

(5) The departnent shall cal cul ate and publish at

| east annually the nedical loss ratios of all |icensed

provi der - sponsored organi zati ons. The publicati on nust incl ude

an expl anation of what the nedical |oss ratio neans and shal

di sclose that the nedical loss ratio is not a direct neasure

22
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1| of quality but nmust be | ooked at along with patient

2 | satisfaction and other standards that define quality.

3 641. 4614 Adninistrative, provider, and nmanagenent

4| contracts. --

5 (1) The departnent may require a provider-sponsored

6 | organi zation to subnit to the departnent any contract for

7| adm ni strative services or contract-nanagenent services or any
8| contract with an affiliated entity.

9 (2) After review of a contract, the departnent nay

10 | order the provider-sponsored organi zation to cancel the

11 | contract in accordance with the terns of the contract and

12 | applicable law if it determnes that the fees to be paid by
13 | the provider-sponsored organi zati on under the contract are so
14 | unreasonably high as conpared with simlar contracts entered
15| into by the provider-sponsored organi zation, or as conpared
16 | with sinmlar contracts entered into by other

17 | provider-sponsored organi zations in sinilar circunstances,

18 | that the contract is detrinental to the subscribers,

19 | stockhol ders, investors, or creditors of the

20 | provi der-sponsored organi zati on

21 (3) Al contracts for adnministrative services,

22 | managenent services, and provi der services, other than

23 | i ndi vidual physician contracts and contracts with affiliated
24 | entities entered into or renewed by a provider-sponsored

25| organi zation on or after QOctober 1, 1998, nust contain a

26 | provision that the contract shall be cancel ed upon i ssuance of
27 | an order by the departnent pursuant to this section.

28 641. 4615 Contract providers.--Each provider-sponsored
29 | organi zation shall file, upon the request of the departnent,
30| financial statenents for all contract providers of

31 | conprehensive health care services who have assuned, through

23
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capitation or other neans, nore than 10 percent of the health

care risks of the provider-sponsored organi zati on. However,

this section does not apply to any individual physician

641.4616 Adninistrative penalty in lieu of suspension

or revocation.--1f the departnent finds that one or nore

grounds exist for the revocation or suspension of a

certificate issued under this part, the departnent may, in

lieu of revocation or suspension, inpose a fine upon the

provi der-sponsored organi zation. Wth respect to any

nonwi | | ful violation, the fine may not exceed $2,500 per

violation. Such fines may not exceed an aggregate anount of

$25, 000 for all nonwillful violations arising out of the sane

action. Wth respect to any knowing and willful violation of a

| awful order or rule of the departnment or a provision of this

part, the departnent nmy inpose upon the organi zation a fine

in an anmount not to exceed $20, 000 for each such violation

Such fines may not exceed an aggregate amount of $250, 000 for

all knowing and willful violations arising out of the sane

action. The departnent shall adopt by rule by January 1, 1999,

penalty categories that specify varying ranges of nonetary

fines for willful violations and for nonwillful violations.

641. 4617 Acquisition, nerger, or consolidation.--Each

acqui sition of a provider-sponsored organi zation is subject to

s. 628.4615. However, in the case of a provider-sponsored

organi zation organi zed as a for-profit corporation, s. 628.451

governs wWith respect to any nerger or consolidation, and, in

the case of a provider-sponsored organi zati on organi zed as a

not-for-profit corporation, s. 628.471 governs with respect to

any nerger or consolidation
641. 4618 Annual report. --

24
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(1) Each provider-sponsored organi zati on shall

annually within 3 nonths after the end of its fiscal year, or

within an extension of tine granted by the departnent for good

cause, in a formprescribed by the departnent, file a report

with the departnent, verified by the oath of two officers of

the organi zation or, if not a corporation, of two persons who

are principal nmanaging directors of the affairs of the

organi zation, properly notarized, showing its condition on the

| ast day of the i mmediately preceding reporting period. The

report nust include:

(a) A financial statenent of the organization filed on

a conputer diskette using a format acceptable to the

depart nent;
(b) A financial statenent of the organization filed on

forns acceptable to the departnent;

(c) An audited financial statenent of the

organi zation, including its bal ance sheet and a statenent of

operations for the preceding year certified by an i ndependent

certified public accountant, prepared in accordance with

statutory accounting principles;

(d) The nunber of provider-sponsored contracts issued

and out standi ng and the nunber of provider-sponsored contracts

term nat ed
(e) The nunber and anpunt of damage clains for nedica

injury initiated against the provider-sponsored organi zation

and any of the providers engaged by it during the reporting

year, broken down into clains with and without fornmal |ega

process, and the disposition, if any, of each such claim

(f) An actuarial certification that:

1. The provider-sponsored organization is actuarially

sound, which certification shall consider the preniuns,
25
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1| benefits, and expenses of, and any other funds available for
2 | the paynent of obligations of, the organization; and

3 2. Cains incurred but not reported and clai ns

4 | reported but not fully paid have been adequately provided for
5 | and

6 (g) Any other information relating to the performance
7 | of provider-sponsored organi zations which is required by the
8 | depart nent.

9 (2) Each provider-sponsored organi zation shall file
10 | quarterly, within 45 days after each of its quarterly

11 | reporting periods, an unaudited financial statement of the
12 | organi zati on as described in paragraphs (1)(a) and (b). The
13| quarterly report shall be verified by the oath of two officers
14 | of the organi zation, properly notari zed.

15 (3) Any provider-sponsored organi zati on that negl ects
16 | to file an annual report or quarterly report in the formand
17 | within the tine required by this section shall forfeit up to
18 [$1, 000 for each day for the first 10 days during which the

19 | negl ect continues and shall forfeit up to $2,000 for each day
20| after the first 10 days during which the negl ect continues.
21| Upon notice by the departnent, the organization's authority to
22 | enroll new subscribers or to do business in this state shal
23 | cease while such default continues. The departnent shal

24 | deposit all suns collected by it under this section to the
25| credit of the Insurance Conmi ssioner's Regul atory Trust Fund.
26 | The departnment may not collect nore than $100, 000 for each
27 | report.

28 (4) Each authorized provider-sponsored organi zati on
29 | shall retain an independent certified public accountant,

30| hereinafter referred to as a "CPA, " who agrees by witten

31
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contract with the provider-sponsored organi zation to conply

with this part. The contract nust state:

(a) The CPA shall provide to the provider-sponsored

organi zation audited financial statements consistent with this

part.
(b) Any determnation by the CPA that the
provi der - sponsored organi zati on does not neet mi ni num sur pl us

requi renents as set forth in rules governing

provi der - sponsored organi zati ons adopted by the United States

Departnent of Health and Human Services pursuant to s. 1856(a)
of the Bal anced Budget Act of 1997 shall be stated by the CPA
inwiting, in the audited financial statenent.

(c) The conpleted work papers and any witten

communi cati ons between the CPA firmand the provider-sponsored

organi zation which relate to the audit of the

provi der - sponsored organi zati on shall be nade avail able for

review on a visual-inspection-only basis by the departnent at

the offices of the provider-sponsored organi zation, at the

departnment, or at any other reasonable place nutually agreed

to between the departnent and the provider-sponsored

organi zation. The CPA nust retain the work papers and witten

communi cations for review for at | east 6 years.

(5) To facilitate uniformty in financial statenents

and to facilitate departnent analysis, the departnent nmay by

rule adopt the formfor financial statenents of a

provi der - sponsored organi zati on, including suppl enents, as

approved by the National Association of |nsurance

Conmi ssioners in 1995, and nmay adopt subsequent anendnents

thereto if the nethodol ogy remai ns substantially consistent,

and may by rule require each provider-sponsored organi zati on

to subnmit to the departnent all or part of the information
27
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1| contained in the annual statenent in a conputer-readable form
2| conpatible with the el ectronic data processi ng system

3| specified by the departnent.

4 641. 4619 Examination by the departnent.--

5 (1) The departnent shall exanine the affairs,

6 | transactions, accounts, business records, and assets of any

7 | provider-sponsored organi zation as often as it deens necessary
8| for the protection of the Medicare beneficiaries of this

9| state, but not less frequently than once every 3 years. In

10| lieu of making its own financial examination, the departnent
11 | may accept an independent certified public accountant's audit
12 | report prepared on a statutory accounting basis consistent

13| with this part. However, except when the nedical records are
14 | requested and copi es furnished pursuant to s. 455.667, nedica
15| records of individuals and records of physicians providing

16 | services under contract to the provider-sponsored organization
17 | are not subject to audit, although they may be subject to

18 | subpoena by court order upon a show ng of good cause. For the
19 | purpose of exam nations, the departnent nay adnini ster oaths
20| to and exanine the officers and agents of a provider-sponsored
21 | organi zation concerning its business and affairs. The

22 | exam nati on of each provider-sponsored organi zation by the

23 | departnent is subject to the sane terns and conditions that
24 | apply to insurers under chapter 624. Expenses of al

25 | exam nations may not exceed a maxi mum of $20, 000 for any

26 | 1-year period. Any rehabilitation, |liquidation, conservation
27 | or dissolution of a provider-sponsored organi zation shall be
28 | conduct ed under the supervision of the departnent, which shal
29 | have all powers with respect to the provider-sponsored

30| organi zation granted to the departnment under the | aws

31
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1| governing the rehabilitation, |iquidation, reorganization

2 | conservation, or dissolution of life insurance conpani es.

3 (2) The departnent may contract, at reasonable fees

4| for work perfornmed, with qualified, inpartial outside sources
5] to performaudits or exanminations or portions thereof

6| pertaining to the qualification of an entity for issuance of a
7| certificate of authority or to deternine continued conpliance
8| with the requirenents of this part. Any contracted assi stance
9| shall be under the direct supervision of the departnent. The
10| results of any contracted assistance are subject to the review
11| of, and approval, disapproval, or nodification by, the

12 | depart nent.

13 641.4620 Civil renedy.--1n any civil action brought to
14 | enforce the terns and conditions of a provider-sponsored

15| contract, the prevailing party nay recover reasonable

16 | attorney's fees and court costs. This section does not

17 | authorize a civil action against the departnent, its

18 | enpl oyees, or the director of the agency.

19 641. 4621 Injunction.--1n addition to the penalties and
20 | other enforcenent provisions of this part, the departnent is
21| vested with the power to seek both tenporary and per nmanent
22 | injunctive relief when
23 (1) A provider-sponsored organi zation is being
24 | operated by any person or entity without a subsisting
25| certificate of authority, unless a waiver has been granted by
26 | the Secretary of the United States Departnent of Health and
27 | Human Servi ces pursuant to s. 1855(a)(2) of the Bal anced
28 | Budget Act of 1997.
29 (2) Any person, entity, or provider-sponsored
30 | organi zati on has engaged in any activity prohibited by this
31| part or any rule adopted under this part.

29
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(3) Any provider-sponsored organi zati on, person, or

entity is renewing, issuing, or delivering a

provi der-sponsored contract or contracts w thout a subsisting

certificate of authority, unless a waiver has been granted by

the Secretary of the United States Departnent of Health and
Human Services under s. 1855(a)(2) of the Bal anced Budget Act
of 1997.

The departnent's authority to seek injunctive relief is not

condi ti oned on the departnent conducting any proceedi ng

pursuant to chapter 120.

641. 4622 Paynment of judgnent by provider-sponsored

organi zation. -- Except as otherw se ordered by the court or

nut ual | y agreed-upon by the parties, each judgnent or decree

entered in any of the courts of this state agai nst any

provi der - sponsored organi zati on for the recovery of npbney

shall be fully satisfied within 60 days after the entry

thereof or, in the case of an appeal from such judgnent or

decree, within 60 days after the affirmance of the judgnent or

decree by the appellate court.

641. 4623 Liquidation, rehabilitation, reorganization

and conservation; exclusive nethods of renedy.--A delinquency

proceedi ng under part | of chapter 631 or supervision by the

departnment under ss. 624.80-624.87 constitute the sole and

excl usi ve neans of liquidating, reorganizing, rehabilitating,

or conserving a provider-sponsored organization

641. 4624 Fees. --Each provi der-sponsored organi zation

shall pay to the departnent the foll ow ng fees:

(1) For filing a copy of its application for a

certificate of authority or anmendnent thereto, a nonrefundabl e
fee in the ambunt of $1, 000.

30
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1 (2) For filing each annual report, which nust be filed
2| on conputer diskettes, $150.

3 641. 4625 Construction and rel ationship to other

4| laws. --

5 (1) Each provider-sponsored organi zati on shall accept
6| the standard health claimformprescribed pursuant to s.

7| 627. 647.

8 (2) Except as provided in this part, the Florida

9 | Insurance Code does not apply to provider-sponsored

10 | organi zations certificated under this part, and

11 | provider-sponsored organi zations certificated under this part
12 | are not subject to part | or part Il. Any person, entity, or
13 | provider-sponsored organi zati on operating without a subsisting
14 | certificate of authority in violation of this part or rules
15 | adopted under this part, or renew ng, issuing, or delivering
16 | provider-sponsored contracts without a subsisting certificate
17 | of authority in violation of this part or rul es adopted under
18 | this part, in addition to being subject to the provisions of
19| this part is subject to the provisions of the Florida

20 | I nsurance Code as defined in s. 624.01, unless a wai ver has
21| been granted by the Secretary of the United States Departnment
22 | of Health and Human Services under s. 1855(a)(2) of the

23 | Bal anced Budget Act of 1997.

24 (3) The solicitation of subscribers by a

25 | provi der-sponsored organi zation or its representatives does
26 | not violate any provisions of lawrelating to solicitation or
27 | advertising by health professionals if the provider-sponsored
28 | organi zation is operating pursuant to a subsisting certificate
29 | of authority or operating pursuant to a waiver granted by the
30| Secretary of the United States Departnent of Health and Hunan
31
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Servi ces under s. 1855(a)(2) of the Bal anced Budget Act of
1997.

(4) The Division of Insurance Fraud of the departnent

is vested with all powers granted to it under the Florida

| nsurance Code with respect to investigating any viol ation of

this part.

(5) Each provider-sponsored organi zati on nust conply
with s. 627.4301.

641. 4626 Human i munodeficiency virus infection and

acqui red i nmune deficiency syndrone for contract purposes.--
(1) PURPCSE. --The purpose of this sectionis to
prohibit unfair practices in a provider-sponsored contract

With respect to exposure to the human i munodeficiency virus

infection and related matters, and thereby to reduce the

possibility that a provider-sponsored organi zati on subscri ber

or applicant may suffer unfair discrimnation when subscri bing

to or applying for the contractual services of a

provi der - sponsored organi zati on
(2) SCOPE.--This section applies to al
provi der-sponsored contracts that are issued in this state or

that are issued outside this state but cover residents of this

state to the extent that the provisions of this section are

not inconsistent with the rules established by the Secretary

of the United States Departnent of Health and Human Servi ces

for the Medi care Choice program This section does not

prohi bit a provider-sponsored organi zation fromcontesting a

contract or claimto the extent allowed by | aw
(3) DEFINITIONS.--As used in this section, the term
(a) "AIDS' neans acquired i mune deficiency syndrone.
(b) "ARC' neans AlIDS-rel ated conpl ex.
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1 (c) "H V' neans human i munodefici ency virus
2|identified as the causative agent of AIDS

3 (4) VUSE OF MEDI CAL TESTS. - -

4 (a) Wth respect to the issuance of or the

5] underwiting of a provider-sponsored contract regardi ng

6 | exposure to the HV infection and sickness or nedica

7| conditions derived fromsuch infection, a provider-sponsored
8 | organi zation nmay use only nedical tests that are reliable

9| predictors of risk. Atest that is recommended by the Centers
10| for Disease Control or by the federal Food and Drug

11| Adninistration is deened to be reliable for the purposes of
12 | this section. Atest that is rejected or not recomended by
13| the Centers for Disease Control or the federal Food and Drug
14 | Adninistration is not a reliable test for the purposes of this
15| section. |If a specific test recommended by the Centers for

16 | Di sease Control or by the federal Food and Drug Adninistration
17 | indicates the existence or potential existence of exposure to
18 | the H'V infection or a sickness or nedical condition related
19| to the HV infection, before relying on a single test result
20| to deny or limt coverage or to rate the coverage the

21 | provi der-sponsored organi zation shall follow the applicable
22 | test protocol reconmended by the Centers for Disease Contro
23| or by the federal Food and Drug Administration and shall use
24 | any applicable followlp tests or series of tests that are

25 | recommended by the Centers for Disease Control or by the

26 | federal Food and Drug Administration to confirmthe

27 | indication.

28 (b) Prior to testing, the provider-sponsored

29 | organi zation nust disclose its intent to test the person for
30| the HV infection or for a specific sickness or nedica

31| condition derived therefromand nmust obtain the person's

33
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witten inforned consent to adnm nister the test. Witten

i nformed consent includes a fair explanation of the test,

including its purpose, potential uses, and limtations, and

the meaning of its results and the right to confidential

treatnent of information. Use of a form approved by the

departnent rai ses a concl usive presunption of inforned

consent.
(c) An applicant shall be notified of a positive test

result by a physician designated by the applicant or, in the

absence of such designation, by the Departnent of Health. Such

notification nmust include:

1. Face-to-face posttest counseling on the neani ng of

the test results, the possible need for additional testing,

and the need to eliminate behavior that mght spread the

di sease to others.

2. The availability in the geographic area of any

appropriate health care services, including nmental health

care, and appropriate social and support services.

3. The benefits of |ocating and counseling any

i ndi vidual by whomthe infected individual nmay have been

exposed to human i nmunodefi ci ency virus and any indivi dua

whom the infected individual may have exposed to the virus.

4. The availability, if any, of the services of public

health authorities with respect to | ocating and counsel i ng any

i ndi vi dual described in subparagraph 3.

(d) A nedical test for exposure to the HV infection

or for a sickness or nedical condition derived from such

infection shall only be required of or given to a person if

the test is required or given to all subscribers or applicants

or if the decision to require the test is based on the

person's nedi cal history.
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1 (e) A provider-sponsored organi zation nay inquire

2 | whether a person has been tested positive for exposure to the
3| HV infection or diagnosed as having Al DS or ARC caused by the
4| HV infection or other sickness or nedical condition derived
5] fromsuch infection. A provider-sponsored organi zati on nay not
6 | inquire whether a person has been tested for or has received a
7 | negative result froma specific test for exposure to the HV
8| infection or for a sickness or nedical condition derived from
9 | such infection.

10 (f) A provider-sponsored organi zation shall maintain
11| strict confidentiality concerning any nedical test results

12 | with respect to an HV infection or a specific sickness or

13 | nmedical condition derived fromsuch infection. Infornation

14 | regarding specific test results may not be discl osed outside
15| the provider-sponsored organi zation, its enployees, its

16 | marketing representatives, or its insurance affiliates, except
17 1 to the person tested and to persons designated in witing by
18 | the person tested. Specific test results may not be furnished
19 | to any data bank of the insurance industry or
20 | provi der-sponsored organi zation if a review of the information
21 | would identify the individual tested or the specific test
22 | results.
23 (g) An insurer or insurance support organi zati on nay
24 | not use a laboratory for processing H V-related tests unl ess
25| the laboratory is certified by the United States Departnment of
26 | Health and Human Servi ces under the dinical Laboratories
27 | I nprovenent Act of 1967, permitting testing of specinens
28 | obtained in interstate commerce, and unless the | aboratory
29 | subjects itself to ongoing proficiency testing by the Coll ege
30| of Anmerican Pat hol ogi sts, the Anerican Association of Bio
31| Anal ysts, or an equival ent program approved by the Centers for
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6 gé A-98
Di sease Control of the United States Departnent of Health and
Hurman Servi ces.
(5) RESTRICTI ONS ON CONTRACT EXCLUSI ONS AND
LI M TATI ONS. - -

(a) A provider-sponsored contract nay not exclude

coverage of an individual because of a positive test result

for exposure to the HV infection or a specific sickness or

nmedi cal condition derived from such infection, either as a

condition for or subsequent to the issuance of the contract.

However, this paragraph does not apply to a person who applies

for enrollnment if individual underwriting is otherw se all owed

by | aw.
(b) A provider-sponsored contract nay not exclude or

limt coverage for exposure to the HV infection or a specific

si ckness or nedi cal condition derived from such infection

except as provided in a preexisting condition clause.

641. 4627 Language used in contracts and

adverti senents; transl ations. --

(1)(a) Each contract or formused by a

provi der - sponsored organi zation nmust be printed in English

(b) |If the negotiations by a provider-sponsored

organi zation with a nenber leading up to the effectuation of a

provi der-sponsored contract are conducted in a | anguage ot her

than English, the provider-sponsored organi zation shall supply

to the nenber a witten translation of the contract, which

transl ation accurately reflects the substance of the contract

and is in the | anguage used to negotiate the contract. The

witten translation nust be affixed to and shall becone a part

of the contract or form

(2) The text of each advertisenent by a

provi der-sponsored organi zation, if printed or broadcast in a
36
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| anguage ot her than English, shall also be available in

English and shall be furnished to the departnent upon request.

As used in this subsection, the term"adverti senent" neans any

advertisenent, circular, panphlet, brochure, or other printed

mat eri al that discloses or dissem nates advertising materi al

or information by a provider-sponsored organi zation to

prospective or existing subscribers and i ncludes any radio or

television transmttal of an adverti senent or information.

641. 4628 Standards for narketing to persons eligible

for Medicare. --

(1) Each provider-sponsored organi zati on that markets

its coverage to Medicare participants or persons eligible for

Medicare in this state, directly or through its agents, shall

(a) Establish nmarketing procedures to assure that any

conpari son of benefits between Medicare or any other

provi der - sponsored organi zati on that offers such coverage by

its agents will be fair and accurate.

(b) Establish nmarketing procedures to assure proper

notification to the Medicare partici pant of enroll nent or

di senrol Il nent fromthe provi der-sponsored organi zati on. Such

notification shall be made in a tinely manner

(c) Display promnently by type, stanp, or other

appropriate neans, on the first page of the application and

contract, the foll ow ng:

"Notice to buyer: Wen you enroll in this

provi der - sponsored organi zation, you will be

di senroll ed from Medi care. The buyer shoul d be

aware that in order to receive paynent or

coverage for services, such services nust be

rendered by physicians, hospitals, and other

heal th care providers designated by the
37
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1 provi der-sponsored organi zation. If the

2 services are rendered by a nonparticipating

3 physi cian, hospital, or other health care

4 provider, the purchaser may be liable for

5 payment for such services except in very

6 limted circunstances."

7 (d) Inquire and otherwi se nake every reasonabl e effort
8| to identify whether a prospective Medicare participant has

9| previously been enrolled in either the sane provider-sponsored
10 | organi zation as a Medicare participant or in another

11 | provider-sponsored organi zation as a Medicare partici pant.

12 (2) In addition to the practices prohibited in s.

13 | 641. 4642:

14 (a) A provider-sponsored organi zati on or a person who
15 | represents such provider-sponsored organi zati on nay not enpl oy
16 | any nethod of marketing which has the effect of or tends to
17 | i nduce the purchase of health care plans through fraud,

18 | deceit, force, fright, threat whether explicit or inplied,

19 | intinidation, harassnent, or undue pressure to purchase or
20 | recommend t he purchase of a provider-sponsored contract.
21 (b) A participating provider, enployee, or agent of
22 | such participating provider may not be an agent for or conduct
23| any sales activities for a provider-sponsored organi zati on
24 | with whomthe provider, enpl oyee, or agent has a provider
25| contract.
26 641. 4629 Provider-sponsored contracts. --
27 (1) Any entity issued a certificate and otherwise in
28 | conpliance with this part may enter into contracts in this
29 | state to provide Medi care Choice benefits to subscribers in
30 | exchange for a prenium paynent. Each subscriber shall be given
31| a copy of the applicabl e provider-sponsored contract,
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1| certificate, or nenber handbook. Whi chever docunent is

2| provided to a subscriber nust contain all of the provisions

3| and di sclosures required by this section

4 (2) Each provider-sponsored contract, certificate, or
5 | menber handbook nmust clearly state all of the services to

6 | which a subscriber is entitled under the Medicare Choice

7| contract and nust include a clear and understandabl e statenent
8| of any limtations on the services or kinds of services to be
9| provided, including any copaynent feature or schedul e of

10| benefits required by the contract. The contract, certificate,
11 | or nmenber handbook nust al so state where and in what nmanner
12 | the conprehensive health care services nmay be obtai ned.

13 (3) Each subscriber shall receive a clear and

14 | under st andabl e description of the nethod of the

15 | provider-sponsored organi zati on for resolving subscriber

16 | grievances, and the nethod nust be set forth in the contract,
17 | certificate, or nenber handbook. The organi zati on shall also
18 | furnish, at the tine of initial enroll nent and when necessary
19 | due to substantial changes in the grievance process, a

20 | separate and additional comruni cation notifying each Medicare
21 | Choi ce subscriber of his or her rights and responsibilities
22 | under the grievance process.

23 (4) A provider-sponsored organi zati on may coordi nate
24 | benefits on the sane basis as an insurer under s. 627.4235.
25 (5) A provider-sponsored organi zati on that provides

26 | nedi cal benefits or paynents to a subscriber who suffers

27 | injury, disease, or illness by virtue of the negligent act or
28 | omssion of a third party is entitled to reinbursenent from
29 | the subscriber in accordance with s. 768.76(4).

30 (6) A person other than the applicant may not alter

31| any witten application for any provider-sponsored contract
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1| without the applicant's witten consent, except that

2| insertions nmay be made by the provider-sponsored organi zati on
3| for administrative purposes only, in such manner as to

4] indicate clearly that such insertions are not to be ascri bed
5| to the applicant.

6 (7) A contract may not contain any waiver of rights or
7 | benefits provided to or avail able to subscribers under the

8 | provisions of any law or rule applicable to provider-sponsored
9 | organi zati ons.

10 (8) Each Medicare Choice contract, certificate, or

11 | nenber handbook nust state that energency services and care
12 | shall be provided without prior notification to and approval
13| of the organi zation to subscribers in energency situations

14 | that do not pernit treatnment through the provider-sponsored
15| organi zation's providers. Not |less than 75 percent of the

16 | reasonabl e charges for covered services and supplies shall be
17 | paid by the organi zation, up to the subscriber contract

18 | benefit linmts. Paynent al so nay be subject to additiona

19 | applicabl e copaynent provisions, not to exceed $100 per claim
20| if not inconsistent with federal rules established by the
21| Secretary of the United States Departnent of Health and Hunan
22 | Servi ces governing Medi care Choice benefits. The Medicare
23 | Choice contract, certificate, or nenmber handbook nust define
24 | the ternms "energency services and care" and "energency nedica
25| condition" as specified in s. 641.4603(6) and (7), nust
26 | descri be the procedures by which the provider-sponsored
27 | organi zati on determ nes whether the services qualify for
28 | rei nbursement as energency services and care, and nust contain
29 | specific exanples of what constitutes an energency. In
30 | providing for energency services and care as a covered
31
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1| service, a provider-sponsored organi zati on shall be governed
2| by s. 641.513.

3 (9) In addition to the requirenents of this section

4] and if not inconsistent with the rules established by the

5| Secretary of the United States Department of Health and Human
6| Services for the Medicare Choice program with respect to a

7| person who is entitled to have paynents for health care costs
8 | made under Medicare, Title XVIII of the Social Security Act,

91| parts A or B:

10 (a) The provider-sponsored organi zation shall mail or
11| deliver notification to the Medicare beneficiary of the date
12| of enrollnment in the provider-sponsored organi zation within 10
13 | days after receiving notification of enroll nent approval from
14 | the Health Care Financing Adm nistration. Wien a Medicare

15| beneficiary who is a subscriber of the provider-sponsored

16 | organi zati on requests disenrollnent fromthe organi zation, the
17 | organi zation shall mail or deliver to the beneficiary notice
18 | of the effective date of the disenrollnment within 10 days

19 | after receipt of the witten disenroll nent request. The

20 | provi der-sponsored organi zation shall forward the

21 | disenroll ment request to the Health Care Fi nancing

22 | Adninistration in a tinely manner so as to effectuate the next
23 | avail abl e disenroll nent date, as prescribed by the federa

24 | agency.

25 (b) The provider-sponsored contract, certificate, or

26 | nenber handbook shall be delivered to the subscriber no later
27 | than the earlier of 10 working days after the

28 | provi der-sponsored organi zation and the Health Care Fi nancing
29 | Adnini stration approve the subscriber's enroll nent application
30| or the effective date of coverage of the subscriber under the
31 | provider-sponsored contract. However, if notice fromthe
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1| Health Care Financing Adnministration of its approval of the
2 | subscriber's enrollnent application is received by the

3 | provider-sponsored organi zation after the effective coverage
4 | date prescribed by the Health Care Financing Adm nistration
5] the provider-sponsored organi zati on shall deliver the

6| contract, certificate, or nenber handbook to the subscri ber
7| within 10 days after receiving such notice. Wien a Medicare
8| recipient is enrolled in a provider-sponsored organi zati on

9| program the contract, certificate, or nenber handbook shal
10 | be acconpani ed by an identification sticker with instruction
11 ) to the Medicare beneficiary to place the sticker on the

12 | Medicare identification card.

13 (10) Each provider-sponsored organi zati on that

14 | provides for inpatient and outpatient services by allopathic
15| hospitals shall provide, as an option of the subscriber,

16 | sinlar inpatient and outpatient services by hospitals

17 | accredited by the Anerican Gsteopathi c Associ ati on when such
18 | services are available in the sane service area of the

19 | provider-sponsored organi zati on and the osteopathic hospita
20| agrees to provide the services specified in this part. As a
21| condition precedent to providing osteopathic inpatient and
22 | out patient services through an osteopathic hospital that has
23 | not entered into a witten contract with the

24 | provi der-sponsored organi zati on, the provider-sponsored

25| organi zation may require the subscri ber who receives

26 | osteopathic services to rel ease the provider-sponsored

27 | organi zation fromany liability arising fromany act of

28 | om ssion or conmission constituting mal practice in the

29 | delivery of osteopathic care fromthat hospital. The

30 | osteopathic hospital that provides the inpatient and

31| outpatient services for the provider-sponsored organization
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shal|l charge rates that do not exceed the osteopathic

hospital's usual and customary rates, |ess the average

di scount provided by allopathic hospitals providing the

services in the sane service area of the provider-sponsored

organi zati on.

(11) To the extent that this section is not

i nconsi stent, pursuant to s. 1856(b)(3) of the Bal anced Budget
Act of 1997, with the rules established by the Secretary of
the United States Departnent of Health and Human Servi ces for

t he Medi care Choice program

(a) A provider-sponsored contract that provides

coverage, benefits, or services for breast cancer treatnent

may not linmit inpatient hospital coverage for nastectonies to

any period that is less than that deternined by the treating

physi ci an under contract with the provider-sponsored

organi zation to be nedically necessary in accordance with

prevailing nedi cal standards and after consultation with the

covered patient. Such contract nust al so provide coverage for

out patient postsurgical followp care in keeping with

prevailing nedical standards by a licensed health care

prof essi onal under contract with the provider-sponsored

organi zation qualified to provide postsurgi cal nastectony

care. The treating physician under contract with the

provi der -sponsored organi zation, after consultation with the

covered patient, may choose that the outpatient care be

provided at the npst nedically appropriate setting, which nay

include the hospital, treating physician's office, outpatient

center, or hone of the covered patient.

(b) A provider-sponsored organi zati on subject to this

subsecti on may not:
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1. Deny to a covered person eligibility, or continued

eligibility, to enroll or to renew coverage under the terns of

the contract for the purpose of avoiding the requirenents of

this subsection;

2. Provide nonetary paynents or rebates to a covered

patient to accept |less than the mninum protections avail abl e

under this subsection

3. Penal i ze or otherwi se reduce or Ilimt the

rei mbursenent of an attendi ng provider solely because the

attendi ng provider provided care to a covered patient under

this subsection;

4, Provide incentives, nonetary or otherwise, to an

attendi ng provider solely to induce the provider to provide

care to a covered patient in a nmanner inconsistent with this

subsection; or

5. Subject to the other provisions of this subsection,

restrict benefits for any portion of a period within a

hospital length of stay or for outpatient care as required by

this subsection in a manner that is | ess favorable than the

benefits provided for any preceding portion of such stay or

for preceding outpatient care.

(c)1. This subsection does not require a covered

patient to have the mastectony in the hospital or stay in the

hospital for a fixed period of tine foll owi ng the nastectony.

2. This subsection does not prevent a contract from

i mposi ng deducti bl es, coi nsurance, or other cost-sharing in

relation to benefits pursuant to this subsection, except that

such cost-sharing nay not exceed cost-sharing with other

benefits.
(d) Except as provided in paragraph (b), this

subsection does not affect any agreenent between a
44
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1| provider-sponsored organi zati on and a hospital or other health
2| care provider with respect to reinbursenment for health care

3| services provided, rate negotiations with providers, or

4 | capitation of providers, and does not prohibit appropriate

5| utilization review or case nmanagenent by the

6 | provider-sponsored organi zation

7 (e) As used in this subsection, the term "nastectony"
8 | neans the renoval of all or part of the breast for nedically
9 | necessary reasons as deternined by a licensed physician

10 (12) To the extent that this section is not

11| inconsistent, pursuant to s. 1856(hb)(3) of the Bal anced Budget
12 | Act of 1997, with the rules established by the Secretary of
13| the United States Department of Health and Human Services for
14 | the Medi care Choice program a provider-sponsored contract

15| that provides coverage for nastectonies nust al so provide

16 | coverage for prosthetic devices and breast reconstructive

17 | surgery incident to the mastectony. As used in this

18 | subsection, the term"breast reconstructive surgery" nmeans

19 | surgery to reestablish symretry between the two breasts. Such
20 | surgery nust be in a manner chosen by the treating physician
21 | under contract with the provider-sponsored organi zation

22 | consistent with prevailing nedical standards, and in

23 | consultation with the patient. The provider-sponsored

24 | organi zation may charge an appropriate additional prem umfor
25| the coverage required by this subsection. The coverage for

26 | prosthetic devices and breast reconstructive surgery is

27 | subject to any deductible and coi nsurance conditions.

28 641. 4630 Provider-sponsored organi zation; disclosure
29 | of terns and conditions of plan.--Each provider-sponsored

30 | organi zation shall provide prospective enrollees with witten
31| information about the terns and conditions of the plan so that
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1| the prospective enrollees can nake i nforned deci si ons about

2 | accepting a managed-care systemof health care delivery.

3 | However, infornmation about where, in what nmanner, and from

4 | whom t he conprehensive health care services or specific health
5| care services can be obtained need be disclosed only upon

6 | request by the prospective enrollee. Al marketing materials
7| distributed by the provider-sponsored organi zati on nust

8| contain a notice in boldfaced type which states that the

9] information required under this section is available to the
10 | prospective enrol |l ee upon request.

11 641. 4631 Coverage for nmanmopgrans. - -

12 (1) To the extent that this section is not

13 | inconsi stent, pursuant to s.1856(b)(3) of the Bal anced Budget
14 | Act of 1997, with the rules established by the Secretary of
15| the United States Departnment of Health and Human Services for
16 | the Medi care Choi ce program each provider-sponsored contract
17 | i ssued or renewed on or after Cctober 1, 1998, nust provide
18 | coverage for at |east the foll ow ng:

19 (a) A baseline mammopgram for any wonman who is 35 years
20| of age or older, but younger than 40 years of age.
21 (b) A mammobgram every 2 years for any woman who is 40
22 | years of age or older, but younger than 50 years of age, or
23| nore frequently based on the patient's physician's
24 | reconmendati ons.
25 (c) A mammogram every year for any wonman who i s 50
26 | years of age or ol der
27 (d) One or nore mammograns a year, based upon a
28 | physician's reconmendation for any wonan who is at risk for
29 | breast cancer because of a personal or fanily history of
30 | breast cancer; because of having a history of biopsy-proven
31| benign breast disease; because of having a nother, sister, or
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daughter who has had breast cancer; or because a wonan has not

given birth before the age of 30.

(2) The coverage required by this section is subject

to the deducti bl e and copaynment provisions applicable to

outpatient visits, and is also subject to all other terns and

conditions applicable to other benefits. A provider-sponsored

organi zation shall make avail able to the subscriber as part of

the application, for an appropriate additional premum the

coverage required in this section without such coverage being

subj ect to any deductible or copaynent provisions in the

contract.
641. 4632 Requirenments with respect to breast cancer

and routine followp care.--To the extent that this section is

not inconsistent, pursuant to s. 1856(hb)(3) of the Bal anced
Budget Act of 1997, with the rules established by the
Secretary of the United States Departnent of Health and Human

Services for the Medicare Choice program routine foll owp

care to deternm ne whether a breast cancer has recurred in a

person who has been previously deternined to be free of breast

cancer does not constitute nedical advice, diagnhosis, care, or

treatnent for purposes of determ ning preexisting conditions

unl ess evidence of breast cancer is found during or as a

result of the followp care
641. 4633 Provider contracts.--
(1) Whenever a contract exists between a

provi der-sponsored organi zati on and a provider, and the

organi zation fails to neet its obligations to pay fees for

services already rendered to a subscriber, the

provi der-sponsored organi zation is liable for such fee or fees

rat her than the subscri ber, and the contract nust so state.
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(2) A subscriber of a provider-sponsored organi zati on

is not liable to any provider of health care services for any

servi ces covered by the provider-sponsored organi zation

(3) A provider of services or any representative of

such provider nmay not collect or attenpt to collect froma

subscri ber any noney for services covered by the

provi der - sponsored organi zati on and a provi der or

representative of such provider may not nmmintain any action at

| aw agai nst a subscriber to collect noney owed to such

provi der by the provider-sponsored organization

(4) Each contract between a provider-sponsored

organi zation and a provider of health care services nust be in

witing and contain a provision that the subscriber is not

liable to the provider for any services covered by the

subscri ber's contract with the provider-sponsored

organi zati on.

(5) This section does not apply to the anobunt of any

deducti bl e or copaynent which is not covered by the contract

of the provider-sponsored organi zation

(6)(a) Each provider contract nust specify that:

1. The provider shall provide 60 days' advance witten

notice to the provider-sponsored organi zati on and the

departnment before canceling the contract with the

provi der - sponsored organi zati on for any reason; and

2. Nonpaynent for goods or services rendered by the

provider to the provider-sponsored organization is not a valid

reason for avoiding the 60-day advance notice of cancellation

(b) Each contract nust specify that the

provi der -sponsored organi zation will provide 60 days' advance

written notice to the provider and the departnment before

cancel i ng, without cause, the contract with the provider
48
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1| except in a case in which a patient's health is subject to

2| inmm nent danger or a physician's ability to practice nedicine
3|is effectively inpaired by an action by the Board of Medicine
4 | or other governnental agency.

5 (7) Upon recei pt by the provider-sponsored

6 | organi zati on of a 60-day cancellation notice, the

7 | provider-sponsored organi zation may, if requested by the

8| provider, terninate the contract in less than 60 days if the
9 | provider-sponsored organization is not financially inpaired or
10 | i nsol vent.

11 (8) A contract between a provider-sponsored

12 | organi zation and a provider of health care services nay not

13 | contain any provision that restricts the provider's ability to
14 | conmuni cate information to the provider's patient regarding
15| nedical care or treatnent options for the patient when the

16 | provi der deens knowl edge of such infornmation by the patient to
17 | be in the best interest of the health of the patient.

18 641.4634 Certain words prohibited in nanme of

19 | organi zation. - -
20 (1) An entity certificated as a provider-sponsored
21| organi zation, other than a licensed insurer insofar as its
22 | nane is concerned, may not use in its name, contracts, or
23| literature any of the words "insurance," "casualty," "surety,"
24 | or "nmutual ," or any other words descriptive of the insurance,
25| casualty, or surety business or deceptively sinmlar to the
26 | nanme or description of any insurance or surety corporation
27 | doing business in the state.
28 (2) A person, entity, or health care plan that is not
29 | certificated under this part may not use in its nanme, |ogo,
30| contracts, or literature the phrase "provider-sponsored
31| organi zation" or the initials "PSO'; inply, directly or
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indirectly, that it is a provider-sponsored organi zati on; or

hold itself out to be a provider-sponsored organi zation
641. 4635 Assets, liabilities, and
i nvestnents.--Assets, liabilities, and investnents for

provi der-sponsored organi zati ons that offer the Medicare

Choi ce plan nust be consistent with the federal rules on

sol vency standards established by the Secretary of the United

States Departnment of Health and Human Services pursuant to s.
1856(a) of the Bal anced Budget Act of 1997.
641. 4636 Adoption of rules; penalty for

vi ol ation.--The departnent shall adopt rul es necessary to

carry out the provisions of this part which nust be consistent

with the federal rules for the Mdicare Choice plan

establi shed by the Secretary of the United States Departnent

of Health and Hunan Services pursuant to the Bal anced Budget

Act of 1997. An entity that violates a rule adopted under this
section is subject to s. 641.4613.

641. 4637 Dividends.--

(1) A provider-sponsored organi zati on nay not pay any

di vidend or distribute cash or other property to stockhol ders

except out of that part of its available and accumil at ed

surplus funds which is derived fromrealized net operating

profits on its business and net realized capital gains.

Di vi dend paynents or distributions to stockhol ders may not

exceed 10 percent of such surplus in any one year unless

ot herwi se approved by the departnent. In addition to such

limted paynents, a provider-sponsored organi zati on nay nake

di vidend paynents or distributions out of the organi zation's

entire net operating profits and realized net capital gains

derived during the inmedi ately precedi ng cal endar or fisca

year, as applicable.
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1 (2) The departnent may not approve a dividend or

2| distribution in excess of the nmaxi mum anount allowed in

3| subsection (1) unless it deternines that the distribution or
4 | di vidend does not jeopardize the financial condition of the
5| provider-sponsored organi zati on

6 (3) Any director of a provider-sponsored organi zati on
7 | who knowi ngly votes for or concurs in the declaration or

8 | paynent of a dividend to stockhol ders when such declaration or
9| paynent violates this section comrits a ni sdeneanor of the
10 | second degree, punishable as provided in s. 775.082 or s.

11 775.083, and is jointly and severally liable, together with
12 | other such directors |likew se voting for or concurring, for
13 | any | oss thereby sustained by creditors of the

14 | provi der-sponsored organi zation to the extent of such

15 | di vi dend.

16 (4) Any stockhol der who receives such an ill ega

17 | dividend is liable in the anpunt thereof to the

18 | provi der-sponsored organi zation

19 (5) The departnent may revoke or suspend the

20 | certificate of authority of a provider-sponsored organization
21| that has declared or paid an illegal dividend.

22 641.4638 Prohibited activities; penalties.--

23 (1) Any person or entity that know ngly renews,

24 | i ssues, or delivers any provider-sponsored contract w thout
25| first obtaining and thereafter maintaining a certificate of
26 | authority, unless a waiver has been granted by the Secretary
27 | of the United States Departnent of Health and Human Servi ces
28 | pursuant to s. 1855(a)(2) of the Bal anced Budget Act of 1997,
29| commits a felony of the third degree, punishable as provided
30|ins. 775.082, s. 775.083, or s. 775.084.

31
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1 (2) Except as provided in subsection (1), any person

2| entity, or provider-sponsored organi zati on that know ngly
3|violates this part conmits a m sdeneanor of the first degree,
4 | punishable as provided in s. 775.082 or s. 775.083.

5 (3) Any agent or representative, solicitor, examn ning
6 | physician, applicant, or other person who know ngly nakes any
7| false and fraudul ent statenent or representation in, or with
8 | reference to, any application or negotiation for coverage by a
9 | provider-sponsored organi zation, in addition to any other

10| penalty provided by law, commits a ni sdeneanor of the first
11 | degree, punishable as provided in s. 775.082 or s. 775.083.
12 (4) Any agent, representative, solicitor, collector

13 | or other person who, while acting on behalf of a

14 | provider-sponsored organi zation, receives or collects its

15| funds or prem um paynents and fails to satisfactorily account
16 | for or turn over, when required, all such funds or paynents,
17 ) in addition to the other penalties provided for by |aw,

18 | conmits a m sdeneanor of the second degree, punishable as

19 | provided in s. 775.082 or s. 775.083.

20 (5) Any person who, without authority granted by a

21 | provi der-sponsored organi zation, collects or secures cash

22 | advances, prem um paynents, or other funds owing to the

23 | provi der-sponsored organi zati on or otherw se conducts the

24 | busi ness of a provider-sponsored organi zation without its

25| authority, in addition to the other penalties provided for by
26 | law, comrits a misdeneanor of the second degree, punishable as
27 | provided in s. 775.082 or s. 775.083.

28 641.4639 O der to discontinue certain

29 | advertising.--1f, in the opinion of the departnent, any

30 | advertisenent by a provider-sponsored organi zation viol ates
31| this part, the departnent may enter an i nmedi ate order
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requiring that the use of the advertisenent be discontinued.

If requested by the provider-sponsored organi zation, the

departnment shall conduct a hearing within 10 days after the

entry of such order. |f, after the hearing or by agreenent

with the provider-sponsored organi zation, a final

determ nation is made that the advertising did in fact violate

this part, the departnent may, in |lieu of revoking the

certificate of authority, require the organi zation to publish

a corrective advertisenent, inpose an administrative penalty

of up to $10,000, and, in the case of an initial solicitation

require that the provider-sponsored organi zation, prior to

accepting any application received in response to the

adverti senent, provide an acceptable clarification of the

advertisenent to each individual applicant.

641. 4640 Agent |icensing and appoi nt nent required,

exceptions. - -

(1) Wth respect to a provider-sponsored contract, a

person may not, unless |licensed and appointed as a health

i nsurance agent in accordance with the applicabl e provisions

of the Florida | nsurance Code:

(a) Solicit contracts or procure applications; or

(b) Engage or hold hinself or herself out as engagi ng

in the business of analyzing or abstracting provider-sponsored

contracts or of counseling, advising, or giving opinions to

persons relative to such contracts other than as a consulting

actuary advi sing a provider-sponsored organi zation or as a

sal aried and bona fide full-tinme enployee so counseling and

advi sing his or her enployer relative to coverage for the

enpl oyer and his or her enpl oyees.

(2) Al qualifications, disciplinary provisions,

| i censing and appoi nt nent procedures, fees, and rel ated
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1| matters contained in the Florida | nsurance Code which apply to
2| the licensing and appoi ntnent of health insurance agents by
3|insurers apply to provider-sponsored organi zations and to

4 | persons |icensed or appointed by the provider-sponsored

5| organi zation as its agents.

6 (3) An exanmination, license, or appointnent is not

7| required of any regular salaried officer or enpl oyee of a

8 | provider-sponsored organi zati on who devotes substantially al
9| of his or her services to activities other than the

10| solicitation of provider-sponsored contracts fromthe public
11 | and who does not receive a conmi ssion or other conpensation
12 | that is directly dependent upon the solicitation of such

13 | contracts.

14 (4) Each agent and provi der-sponsored organi zation

15| nust conply with and be subject to the applicable provisions
16 | of ss. 409.912(18) and 641. 4640, and each conpany or entity
17 | that appoints agents nust conply with s. 626.451 when

18 | marketing for any provider-sponsored organi zation |icensed
19 | under this part.

20 641. 4641 Unfair nethods of conpetition and unfair or
21 | deceptive acts or practices prohibited.--A person, entity, or
22 | provi der-sponsored organi zati on may not engage in this state
23| in any trade practice that is defined in this part as, or

24 | determ ned pursuant to s. 641.4643 to be, an unfair nethod of
25| conpetition or an unfair or deceptive act or practice that

26 | i nvol ves the busi ness of a provider-sponsored organi zati on
27 641. 4642 Unfair nethods of conpetition and unfair or
28 | deceptive acts or practices defined.--The following acts are
29 | unfair nethods of conpetition and unfair or deceptive acts or
30 | practices:

31
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(1) M SREPRESENTATI ON AND FALSE ADVERTI SI NG OF
PROVI DER- SPONSORED CONTRACTS. - - Knowi ngly maki ng, issuing, or
circulating, or causing to be made, issued, or circul ated, any

estimate, illustration, circular, statenment, sales

presentation, onission, or conparison that:

(a) Msrepresents the benefits, advantages,

conditions, or terns of any provider-sponsored contract.

(b) Is nisleading or is a nisrepresentation as to the

financial condition of any person.

(c) Uses any nane or title of any contract which

m srepresents the true nature of the contract.

(d) Is a nisrepresentation for the purpose of

i nducing, or tending to induce, the |apse, forfeiture,

exchange, conversion, or surrender of any provider-sponsored

contract under the Medi care Choi ce program

(e) Msrepresents the benefits, nature,

characteristics, uses, standard, quantity, quality, cost,

rate, scope, source, or geographic origin or |ocation of any

goods or services available fromor provided by, directly or

indirectly, any provider-sponsored organization

(f) Msrepresents the affiliation, connection, or

associ ati on of any goods, services, or business establishnent.

(g) Advertises goods or services with intent not to

sell them as adverti sed.

(h) Disparages the goods, services, or business of

anot her person by any fal se or nisleading representation

(i) Msrepresents the sponsorship, endorsenent,

approval, or certification of goods or services.

(j) Uses an advertising format that, by virtue of the

design, location, or size of printed matter, is deceptive or
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1| misleading or that woul d be deceptive or nisleading to any
2 | reasonabl e person.

3 (k) Ofers to provide a service that the

4 | provider-sponsored organi zation is unable to provide.

5 (1) Msrepresents the availability of a service

6 | provided by the provider-sponsored organi zati on, either

7] directly or indirectly, including the availability of the

8 | service as to |l ocation

9 (2) FALSE | NFORVATI ON AND ADVERTI SI NG

10 | GENERALLY. - - Knowi ngly maki ng, publishing, dissem nating,

11 ) circulating, or placing before the public, or causing,

12 | directly or indirectly, to be made, published, disseninated,
13| circulated, or placed before the public:

14 (a) |In a newspaper, nmgazi ne, or other publication
15 (b) In the formof a notice, circular, panphlet,

16 | letter, or poster;

17 (c) Over any radio or television station; or

18 (d) In any other way,

19

20 | an adverti senent, announcenent, or statenent that contains any
21| assertion, representation, or statenent with respect to the
22 | busi ness of the provider-sponsored organi zati on which is

23 | untrue, deceptive, or m sl eading.

24 (3) DEFANATI ON. - - Knowi ngly maki ng, publi shing,

25| dissemnating, or circulating, directly or indirectly, or
26 | aiding, abetting, or encouragi ng the naki ng, publishing,

27 | disseminating, or circulating of, any oral or witten

28 | statenent, or any panphlet, circular, article, or literature,
29 | that is false or maliciously critical of any person and that
30| is calculated to injure such person

31 (4) FALSE STATEMENTS AND ENTRI ES. - -
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1 (a) Knowi ngly:
2 1. Filing with any supervisory or other public
3| official
4 2. Making, publishing, disseninating, or circulating;
5 3. Delivering to any person
6 4., Placing before the public; or
7 5. Causing, directly or indirectly, to be nmde,
8 | published, dissemnated, circul ated, or delivered to any
9 | person, or place before the public,
10
11 ) any naterial fal se statenent.
12 (b) Knowingly nmaking any false entry of a nmateri al
13| fact in any book, report, or statenent of any person
14 (5) UNFAIR CLAI M SETTLEMENT PRACTI CES. - -
15 (a) Attenpting to settle clainms on the basis of an
16 | application or any other material docunent that was altered
17 | without notice to, or know edge or consent of, the subscriber
18 | or group of subscribers to a provider-sponsored organization
19 (b) Making a material misrepresentation to the
20 | subscriber for the purpose and with the intent of effecting
21 | settlenent of clains, |oss, or danage under a
22 | provi der-sponsored contract on |l ess favorable terns than those
23 | provided in, and contenpl ated by, the contract.
24 (c) Committing or performng with such frequency as to
25| indicate a general business practice any of the foll ow ng:
26 1. Failing to adopt and inplenent standards for the
27 | proper investigation of clains.
28 2. Msrepresenting pertinent facts or contract
29 | provisions relating to coverage at issue.
30 3. Failing to acknowl edge and act pronptly upon
31 | communi cations with respect to clains.
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4. Denying of clains without conducting reasonabl e

i nvestigati ons based upon avail able infornmation

5. Failing to affirmor deny coverage of clains upon

written request of the subscriber within a reasonable tine,

whi ch may not exceed 30 days after a claimor proof-of-I|oss

statenents have been conpl eted and docunents pertinent to the

cl ai m have been requested in a tinely manner and received by

t he provi der-sponsored organi zation

6. Failing to pronptly provide a reasonabl e

explanation in witing to the subscriber of the basis in the

provi der-sponsored contract which relates to the facts or

applicable law for denying a claimor offering a conprom se

settl enment.
7. Failing to provide, upon witten request of a

subscri ber, an itenized statenent verifying that services and

supplies were furnished, if such statenment is necessary for

subm tting other insurance clains covered by individua

specified disease or linmted benefit policies. However the

organi zation may charge a reasonable fee to cover the cost of

preparing such statenent.

8. Failing to provide any subscriber with services,

care, or treatnent contracted-for pursuant to any

provi der-sponsored contract without a reasonabl e basis for

believing that a legitimate defense exists for not providing

such services, care, or treatnent. To the extent that a

nati onal disaster, war, riot, civil insurrection, epidemc, or

any other energency or simlar event not within the control of

t he provider-sponsored organi zation results in the inability

of the facilities, personnel, or financial resources of the

provi der - sponsored organi zation to provide or arrange for

provision of a health service in accordance with requirenents
58
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of this part, the provider-sponsored organi zation is required

only to nmake a good-faith effort to provide or arrange for

provi sion of the service, taking into account the inpact of

the event. For the purposes of this paragraph, an event is not

within the control of the provider-sponsored organi zation if

t he provi der-sponsored organi zati on cannot exercise influence

or dom ni on over its occurrence.
(6) FAILURE TO NAI NTAI N COVPLAI NT- HANDLI NG
PROCEDURES. - - Fai l ure of any person to namintain a conplete

record of all the conplaints received since the date of the

nost recent exanination of the provider-sponsored organi zation

by the departnent. For the purposes of this subsection, the

term"conplaint”" neans any witten communication primrily

expressing a grievance and requesting a renedy to the

gri evance.
(7) OPERATI NG W THOUT A SUBSI STI NG CERTI FI CATE OF
AUTHORI TY. -- Operating a provider-sponsored organi zati on by any

person or entity without a subsisting certificate of authority

or renewal , issuance, or delivery of any provider-sponsored

contract by a provider-sponsored organi zati on, person, or

entity without a subsisting certificate of authority, unless a

wai ver has been granted by the Secretary of the United States
Departnent of Health and Human Services under s. 1855(a)(2) of
t he Bal anced Budget Act of 1997.

(8) M SREPRESENTATI ON | N PROVI DER- SPONSORED
ORGANI ZATI ON APPLI CATI ONS. - - Knowi ngly maki ng fal se or
fraudul ent statenents or representations on, or relative to,

an application for a provider-sponsored contract for the

pur pose of obtaining a fee, commi ssion, noney, or other

benefits fromany agent, representative, or broker of a

provi der - sponsored organi zati on or any individual
59
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1 (9) TWSTING --Knowi ngly maki ng any ni sl eadi ng

2| representations or inconplete or fraudul ent conpari sons of any
3| provider-sponsored contracts or provider-sponsored

4 | organi zations or of any insurance policies or insurers for the
5| purpose of inducing, or intending to i nduce, any person to

6| lapse, forfeit, surrender, ternmnate, retain, pledge, assign
7 | borrow on, or convert any insurance policy or

8 | provider-sponsored contract or to take out a

9 | provider-sponsored contract or policy of insurance in another
10 | provi der-sponsored organi zati on or insurer

11 (10) 1 LLEGAL DEALINGS I N PREM UMS; EXCESS OR REDUCED
12 | CHARGES FOR PROVI DER- SPONSORED COVERACGE. - -

13 (a) Knowingly collecting any sumas a prenium or

14 | charge for provider-sponsored coverage that is not then

15| provided or is not in due course to be provided, subject to
16 | acceptance of the risk by the provider-sponsored organization
17 | by a provi der-sponsored contract issued by a

18 | provi der-sponsored organi zation as pernitted by this part.

19 (b) Knowingly collecting as a prem umor charge for

20 | provi der-sponsored coverage any sumin excess of or |less than
21| the prem umor charge applicable to provider-sponsored

22 | cover age.

23 (11) FALSE CLAI M5; OBTAI NI NG OR RETAI NI NG MONEY

24 | DI SHONESTLY. - - Knowi ngly presenting or causing to be presented
25| to any provider-sponsored organi zati on, by any agent or

26 | representative, physician, clainmant, or other person, a false
27 | claimfor paynent.

28 (12) PROH BI TED DI SCRI M NATORY PRACTI CES. - -Refusing to
29 | provide services or care to a subscriber solely because

30 | nedical services may be or have been sought for injuries

31| resulting froman assault, battery, sexual assault, sexua
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1| battery, or any other offense by a fanily or househol d nenber
2| as defined in s. 741.28(2), or by another who is or was

3| residing in the sane dwelling unit.

4 (13) M SREPRESENTATI ON | N PROVI DER- SPONSORED

5| ORGANI ZATI ON; AVAI LABI LI TY OF PROVI DERS. - - Knowi ngly m sl eadi ng
6| a potential enrollee as to the availability of providers.

7 641. 4643 General powers and duties of the

8| departnent.--1n addition to the powers and duties set forth in
9] s. 624.307, the departnent may exani ne and investigate the

10| affairs of every person, entity, or provider-sponsored

11| organization in order to determ ne whether the person, entity,
12 | or provider-sponsored organi zation i s operating in accordance
13| with this part or has been or is engaged in any unfair method
14 | of conpetition or in any unfair or deceptive act or practice
15| prohibited by s. 641.4641.

16 641. 4644 Defined unfair practices; hearings,

17 | wi t nesses, appearances, production of books, and service of

18 | process. - -

19 (1) \Whenever the departnent has reason to believe that
20| any person, entity, or provider-sponsored organi zati on has

21 | engaged, or is engaging, in this state in any unfair nethod of
22 | conpetition or any unfair or deceptive act or practice as

23 | defined in s. 461.4642 or is operating a provider-sponsored
24 | organi zation without a certificate of authority as required by
25| this part, unless a waiver has been granted by the Secretary
26 | of the United States Departnent of Health and Human Servi ces
27 | under s. 1855(a)(2) of the Bal anced Budget Act of 1997, and
28 | that a proceeding by the departnent with respect to any such
29 | activity would be in the interest of the public, the

30 | departnent shall conduct or cause to have conducted a hearing
31| in accordance with chapter 120.
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(2) The departnent, a duly enpowered hearing officer

or an adnministrative |law judge shall, during the conduct of

such hearing, have those powers enunerated in s. 120.569.

However, the penalty for failing to conply with a subpoena or

with an order directing discovery is limted to a fine not to

exceed $1,000 per violation

(3) Statenents of charges, notices, and orders under

this part may be served by anyone duly authorized by the

departnent, either in the manner provided by |aw for service

of process in civil actions or by certifying and mailing a

copy thereof to the person, entity, or provider-sponsored

organi zation affected by the statenent, notice, order, or

ot her process at her or his or its residence or principal

office or place of business. The verified return by the person

so serving such statenent, notice, order, or other process,

setting forth the nanner of the service, is proof of service,

and the return postcard recei pt for such statenent, notice

order, or other process, certified and nailed as required, is

proof of service.
641. 4645 Cease and desist and penalty orders.--After
the hearing provided in s. 641.4644, the departnent shal

enter a final order in accordance with s. 120.569. If it is

determ ned that the person, entity, or provider-sponsored

organi zati on charged has engaged in an unfair or deceptive act

or practice or the unlawful operation of a provider-sponsored

organi zation without a subsisting certificate of authority,

the departnent shall al so issue an order requiring the

violator to cease and desist fromengaging in such nethod of

conpetition, act, or practice or unlawful operation of a

provi der -sponsored organi zation. Further, if the act or

practice constitutes a violation of s. 641.4642 or s.
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1| 641. 4644, the departnent may, at its discretion, order any one
2| or nore of the foll ow ng

3 (1) Suspension or revocation of the provider-sponsored
4] organi zation's certificate of authority if it knew, or

5| reasonably should have known, it was in violation of this

6| part.

7 (2) If it is deternmined that the person or entity

8 | charged has engaged in the business of operating a

9 | provider-sponsored organi zati on without a certificate of

10 | authority, unless a waiver has been granted by the Secretary
11 ) of the United States Departnent of Health and Hunan Services
12 | under s. 1855(a)(2) of the Bal anced Budget Act of 1997, an

13 | adnm nistrative penalty, which may not exceed $1, 000 for each
14 | provider-sponsored contract offered or effectuated.

15 641. 4646 Appeals fromthe departnent.--Any person

16 | entity, or provider-sponsored organi zation that is subject to
17 | an order of the department under s. 641.4645 or s. 641. 4647
18 | ray obtain a review of the order by filing an appeal therefrom
19 ] in accordance with the procedures for appeal under s. 120.68.
20 641. 4647 Penalty for violating cease and desi st
21 | orders.--Any person, entity, or provider-sponsored
22 | organi zation that violates a cease and desi st order of the
23 | departnent under s. 641.4645 while such order is in effect,
24 | after notice and hearing as provided in s. 641.4644, is
25| subject, at the discretion of the departnment, to any one or
26 | nore of the foll ow ng
27 (1) A nonetary penalty of not nore than $200,000 as to
28| all matters deternmined in the hearing.
29 (2) Suspension or revocation of the provider-sponsored
30| organi zation's certificate of authority.
31
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1 641.4648 Civil liability.--The provisions of this part
2| are cunulative to rights under the general civil and common

3| law, and an action by the departnent does not abrogate any

4 right to damages or other relief in any court.

5 Section 2. Section 641.227, Florida Statutes, is

6 | anended to read:

7 641. 227 Rehabilitation Adm nistrative Expense Fund. --
8 (1) The department may shatt not issue or permt to

9| exist a certificate of authority to operate a health

10 | mai nt enance organi zati on or provider-sponsored organi zation in
11| this state unless the organi zation has deposited with the

12 | departnent $10,000 in cash for use in the Rehabilitation

13 | Adninistrative Expense Fund as established in subsection (2).
14 (2) The departnent shall maintain all deposits

15| received under this section and all inconme from such deposits
16 | in trust in an account titled "Rehabilitati on Adm nistrative
17 | Expense Fund." The fund shall be admi nistered by the

18 | departnent and shall be used for the purpose of paynment of the
19 | adninistrative expenses of the departnent during any

20 | rehabilitation of a health maintenance organization or

21 | provi der-sponsored organi zati on, when rehabilitation is

22 | ordered by a court of conpetent jurisdiction

23 (3) Upon successful rehabilitation of a health

24 | mai nt enance organi zati on or provider-sponsored organi zation
25| the organi zation shall reinburse the fund for the anount of
26 | expenses incurred by the departnent during the court-ordered
27 | rehabilitation period.

28 (4) If a court of conpetent jurisdiction orders

29 | liquidation of a health maintenance organi zati on or

30 | provi der-sponsored organi zation, the fund shall be rei nbursed
31
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for expenses incurred by the departnent as provided for in
chapter 631.

(5) Each deposit nmade under this section shall be
al l oned as an asset for purposes of deternination of the
financial condition of the heal th mai ntenance organi zation or
provi der-sponsored organi zati on. The deposit shall be

refunded to the organi zation only when the organization both
ceases operation as a health mai ntenance organi zati on or
provi der - sponsored organi zati on and no | onger holds a

subsisting certificate of authority.

Section 3. Paragraph (b) of subsection (2) and
subsection (5) of section 641.316, Florida Statutes, are
amended to read:

641.316 Fiscal internediary services.--

(2)

(b) The term"fiscal internediary services
organi zation" means a person or entity that whieh performns
fiduciary or fiscal internediary services to health care
prof essi onal s who contract with heal th nai ntenance
organi zations or provider-sponsored organi zati ons other than a

fiscal internediary services organi zati on owned, operated, or
controlled by a hospital |icensed under chapter 395, an

i nsurer |icensed under chapter 624, a third-party

adm ni strator |icensed under chapter 626, a prepaid linted
heal t h organi zation |icensed under chapter 636, a health

mai nt enance organi zation |icensed under this chapter, or a
provi der-sponsored organi zation licensed under this chapter

or physician group practices as defined in s. 455.236(3)(f).
(5) Any fiscal internediary services organi zation
other than a fiscal internediary services organi zati on owned,
operated, or controlled by a hospital l|icensed under chapter
65

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1998 SB 1432
10- 890A- 98

1| 395, an insurer |licensed under chapter 624, a third-party

2| adm nistrator licensed under chapter 626, a prepaid limted

3| health organi zation licensed under chapter 636, a health

4 | mai nt enance organi zation |icensed under this chapter, a

5| provi der-sponsored organi zation |icensed under this chapter

6 | or physician group practices as defined in s. 455.236(3)(f),

7 | must register with the departnent and neet the requirenents of
8| this section. In order to register as a fiscal internediary

9 | services organi zation, the organi zation nust conply with ss.
10| 641.21(1)(c) and (d) and 641.22(6). Should the depart nent

11 | deternmine that the fiscal internediary services organization
12 | does not neet the requirenents of this section, the

13 | registration shall be denied. In the event that the registrant
14| fails to maintain conpliance with the provisions of this

15| section, the departnent may revoke or suspend the

16 | registration. In lieu of revocation or suspension of the

17 | registration, the departnment nmay |evy an adm nistrative

18 | penalty in accordance with s. 641. 25.

19 Section 4. A provider-sponsored organi zation i s exenpt
20| from section 455.654, Florida Statutes, for the provision of
21| health care services to enrollees of a Medicare Choice plan
22 Section 5. Subsections (9), (10), (11), (13), and (16)
23| of section 641.47, Florida Statutes, are anended to read:
24 641.47 Definitions.--As used in this part, the term
25 (9) "Geographic area" neans the county or counties, or
26 | any portion of a county or counties, within which the health
27 | mai nt enance organi zati on or provider-sponsored organi zation
28 | provi des or arranges for conprehensive health care services to
29 | be available to its subscribers.
30
31
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(10) "Gievance" neans a witten conplaint submtted
by or on behalf of a subscriber to an organi zation or a state
agency regardi ng the:

(a) Availability, coverage for the delivery, or
gquality of health care services, including a conplaint
regardi ng an adverse determ nation nade pursuant to
utilization review

(b) dainms paynent, handling, or reinbursenent for
health care services; or

(c) Matters pertaining to the contractual relationship
bet ween a subscri ber and an organi zation

A grievance does not include a witten conplaint submtted by
or on behalf of a subscriber eligible for a grievance and
appeal s procedure provided by an organi zati on pursuant to
contract with the Federal CGovernment under Title XVIII of the
Soci al Security Act which is governed by the rul es established

by the Secretary of the United States Departnent of Health and

Human Servi ces under the Bal anced Budget Act of 1997, as it

applies to provider-sponsored organi zati ons that offer

Medi care Choi ce pl ans.

(11) "Health care services" neans:
(a) Comprehensive health care services, as defined in
s. 641.19, when applicable to a health nai ntenance
organi zation.
(b) The benefit package for Medicare beneficiaries

establ i shed by the Federal Governnent, when applicable to a
provi der - sponsor ed organi zati on. —ant—+reans
(c) Basic services, as defined in s. 641.402, when

applicable to a prepaid health clinic.
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(13) "Organi zation" neans any heal th nmai nt enance
organi zation as defined in s. 641.19, any provider-sponsored

organi zation as defined in s. 641.4603,and any prepaid health
clinic as defined in s. 641.402.
(16) "Subscriber" neans an individual who has

contracted, or on whose behalf a contract has been entered
into, with a health mai ntenance organi zation for health care
services. In the case of a provider-sponsored organi zati on as

defined in s. 641.4603, the termal so neans a Mdi care

beneficiary.
Section 6. Section 641.48, Florida Statutes, is
anended to read:

641. 48 Purpose and application of part.--The purpose
of this part is to ensure that health maintenance
organi zati ons, provider-sponsored organi zati ons, and prepaid

health clinics deliver high-quality health care to their
subscri bers. To achieve this purpose, this part requires al
such organi zations to obtain a health care provider
certificate fromthe agency as a condition precedent to
obtaining a certificate of authority to do business in Florida
fromthe Departnent of Insurance, under part |,er part II, or
part |11l ef—this—ehapter.

Section 7. Section 641.49, Florida Statutes, is
amended to read:

641.49 Certification of health maintenance
organi zati on, provider-sponsored organi zati on, and prepaid

health clinic as health care providers; application
procedure. - -
(1) A Ne person or governnental unit may not shat-
establi sh, conduct, or maintain a health mai ntenance
organi zation, a provider-sponsored organi zati on,or a prepaid
68
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health clinic in this state without first obtaining a health
care provider certificate under this part.

(2) The Department of I|Insurance may shat not issue a
certificate of authority under part |,e+ part |11, or part II]
of—thi-s—echapter to any applicant that whieh does not possess a
valid health care provider certificate i ssued by the agency

under this part.

(3) Each application for a health care provider
certificate nust shatkH- be on a form prescribed by the agency.
The following i nformati on and docunents shall be submitted by
an applicant and mai ntained, after certification under this
part, by each organi zati on and shall be available for
i nspection or examination by the agency at the offices of an
organi zation at any tine during regular business hours. The
agency shall give reasonable notice to an organi zation prior
to any onsite inspection or exam nation of its records or
prem ses conducted under this section. The agency may require
that the following informati on or docunents be submitted with
t he applicati on:

(a) A copy of the articles of incorporation and al
amendnents to the articles.

(b) A copy of the bylaws, rules and regul ati ons, or
simlar formof docunent, if any, regulating the conduct of
the affairs of the applicant or organization

(c) A list of the nanmes, addresses, and official
capacities with the applicant or organi zation of the persons
who are to be responsible for the conduct of the affairs of
the applicant or organization, including all officers and
directors of the corporation. Such persons shall fully
di scl ose to the agency and the directors of the applicant or
organi zation the extent and nature of any contracts or
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arrangenents between them and the applicant or organization
i ncludi ng any possible conflicts of interest.

(d) The nane and address of the applicant and the nane
by which the applicant or organization is to be known.

(e) A statenent generally describing the applicant or
organi zation and its operations.

(f) A copy of the formfor each group and indivi dua
contract, certificate, subscriber handbook, and any ot her
simlar docunents issued to subscribers.

(g) A statenent describing the manner in which health
care services shall be regularly avail abl e.

(h) A statenent that the applicant has an established
network of health care providers which is capable of providing
the health care services that are to be offered by the
organi zati on.

(i) The locations at which health care services shal
be reqgularly available to subscribers.

(j) The type of health care personnel engaged to
provide the health care services and the quantity of the
personnel of each type.

(k) A statenent giving the present and projected
nunber of subscribers to be enrolled yearly for the next 3
years.

(1) A statenent indicating the source of energency
services and care on a 24-hour basis.

(m A statenent that the physicians enployed by the
appl i cant have been formally organi zed as a nedical staff and
that the applicant's governing body has designated a chief of
nmedi cal staff.

(n) A statenent describing the manner in which the
appl i cant or organization assures the mai ntenance of a nedica
70
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records systemin accordance with accepted nedical records
standards and practices.

(o) |If general anesthesia is to be adninistered in a
facility not |licensed by the agency, a copy of architectura
pl ans that neet the requirenents for institutional occupancy
(NFPA 101 Life Safety Code, current edition as adopted by the
State Fire Marshal).

(p) A description of the applicant's or organization's
internal quality assurance program including conmittee
structure, as required under s. 641.51

(q) A description and supporting docunentation
concerni ng how the applicant or heatth—ratntenance
organi zation will conply with internal risk nmanagenent program
requi rements under s. 641.55.

(r) An explanation of how coverage for energency
services and care is to be effected outside the applicant's or
heatth—rraintenrance organi zation's stated geographic area.

(s) A statenent and map describing with reasonabl e
accuracy the specific geographic area to be served.

(t) A nonrefundable application fee of $1, 000.

(u) Such additional information as the agency may
reasonably require.

Section 8. Subsections (1) and (3) of section 641. 495,
Fl ori da Statutes, are anended to read

641. 495 Requirenents for issuance and nmi nt enance of
certificate.--

(1) The agency shall, within 90 days after receipt,

issue a health care provider certificate to an applicant

filing a conpleted application in conformity with ss. 641.48

and 641.49, upon paynent of the prescribed fee, and upon the

agency's being satisfied that the applicant has the ability to
71
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1| provide quality of care consistent with the prevailing

2 | professional standards of care and which applicant otherw se
3| neets the requirenents of this part.

4 (3) The organization shall denonstrate its capability
5] to provide health care services in the geographic area that it
6 | proposes to service. |n addition, each health nai ntenance

7 | organi zati on or provider-sponsored organi zation shall notify
8 | the agency of its intent to expand its geographic area at

9| least 60 days prior to the date it plans to begin providing
10 | health care services in the new area. Prior to the date the
11 | heal th nmai ntenance organi zati on or provider-sponsored

12 | organi zation begins enrolling nenbers in the new area, it nust
13 | subnit a notarized affidavit, signed by two officers of the
14 | organi zati on who have the authority to legally bind the

15| organi zation, to the agency describing and affirnmng its

16 | existing and projected capability to provide health care

17 | services to its projected nunber of subscribers in the new
18 | area. The notarized affidavit shall further assure that, 15
19 | days prior to providing health care services in the new area
20 | the health mai ntenance organi zation or provider-sponsored
21 | organi zation shall be able, through docunentation or
22 | otherwi se, to denonstrate that it shall be capabl e of
23 | providing services to its projected subscribers for at |east
24 | the first 60 days of operation. |If the agency determ nes that
25| the organization is not capable of providing health care
26 | services to its projected nunber of subscribers in the new
27 | area, the agency may issue an order as required under chapter
28 | 120 prohibiting the organi zati on from expanding into the new
29 | area. In any proceedi ng under chapter 120, the agency shal
30 | have the burden of establishing that the organization is not
31
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1| capabl e of providing health care services to its projected

2 | nunber of subscribers in the new area

3 Section 9. Paragraph (c) of subsection (4) of section
4| 641.51, Florida Statutes, is anmended to read

5 641.51 Quality assurance program second medi ca

6 | opi nion requirenent.--

7 (4)

8 (c) For second opinions provided by contract

9 | physicians the organization is prohibited fromcharging a fee
10 | to the subscriber in an amount in excess of the subscriber

11| fees established by contract for referral contract physicians.
12 | The organi zati on shall pay the anmount of all charges, which
13 | are usual, reasonable, and customary in the community, for

14 | second opinion services performed by a physician not under

15| contract with the organi zation, but may require the subscriber
16 | to be responsible for up to 40 percent of such anpbunt. The

17 | organi zation nmay require that any tests deened necessary by a
18 | noncontract physician shall be conducted by the organization
19 | The organi zati on may deny rei nbursenent rights granted under
20| this section in the event the subscriber seeks in excess of
21| three such referrals per year if such subsequent referra
22 | costs are deermed by the organization to be evidence that the
23 | subscri ber has unreasonably overutilized the second opinion
24 | privilege. A subscriber thus denied reinbursenent under this
25 | section shall have recourse to grievance procedures as
26 | specified in ss. 408.7056, 641.495, and 641.511. The
27 | organi zation's physician's professional judgnent concerning
28 | the treatnent of a subscriber derived after review of a second
29 | opi nion shall be controlling as to the treatnent obligations
30 | of the health nmintenance organi zati on or provider-sponsored
31| organi zation. Treatnent not authorized by the health
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1| mai ntenance organi zation or provider-sponsored organization

2| shall be at the subscriber's expense.

3 Section 10. Section 641.512, Florida Statutes, is

4 | anended to read:

5 641.512 Accreditation and external quality assurance

6 | assessnent. - -

7 (1)(a) To pronpte the quality of health care services
8 | provided by heal th mai ntenance organi zations,

9 | provi der-sponsored organi zati ons, and prepaid health clinics

10 in this state, the departnent shall require each health

11 | mai nt enance organi zati on, provider-sponsored organi zations,

12 | and prepaid health clinic to be accredited within 1 year after
13| of the organi zation's receipt of its certificate of authority
14 ) and to maintain accreditation by an accreditation organization
15 | approved by the departnment, as a condition of doing business
16 | in the state.

17 (b) If an tAa—the—event—that—ne accreditation

18 | organi zation is not ean—be approved by the departnment, the

19 | departnent shall require each heal th mai ntenance organization,
20 | provi der-sponsored organi zation,and prepaid health clinic to
21 | have an external quality assurance assessnent perforned by a
22 | revi ew organi zati on approved by the departnent, as a condition
23| of doing business in the state. The assessnent shall be

24 | conducted within 1 year after ef the organization's receipt of
25| its certificate of authority and every 2 years thereafter, or
26 | when the departnent deens additional assessnents necessary.

27 (2) The accreditation or review organi zati on nust have
28 | nationally recogni zed experience in the activities of a health
29 | mai nt enance organi zation or a provider-sponsored organi zation
30 | aetivities and in the appraisal of nedical practice and

31| quality assurance in the setting of a health naintenance
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organi zation or a provider-sponsored organi zati on sett+ng. The

accreditation or review organi zati on nmay shatkH not currently
be involved in the operation of the health maintenance
organi zation, provider-sponsored organi zation, or prepaid

health clinic, or ner in the delivery of health care services
to its subscribers. The accreditation or review organization
may shabH- not have contracted or conducted consultations
within the last 2 years for other than accreditation purposes
of the health nmintenance organi zati on, provider-sponsored

organi zation,or prepaid health clinic seeking accreditation

or under quality assurance assessnent.

(3) A representative of the departnent shall acconpany
the accreditation or review organi zati on throughout the
accreditation or assessment process, but may shatH- not
participate in the final accreditation or assessnent
determ nation. The accreditation or review organization shal
nmonitor and evaluate the quality and appropriateness of
patient care, the organization's pursuance of opportunities to
i nprove patient care and resolve identified problens, and the
ef fectiveness of the internal quality assurance program
required for the certification of a health maintenance

organi zation, a provider-sponsored organi zation, or a and

prepaid health clinic certification pursuant to s.

641. 49( 3) (p) S—641-493) (o).

(4) The accreditation or assessment process shal

i nclude a review of:

(a) Al docunentation necessary to determ ne the
current professional credentials of enployed health care
providers or physicians providing service under contract to
t he heal th nai nt enance organi zation, provider-sponsored

organi zation,or prepaid health clinic.
75
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(b) At least a representative sanple of not fewer than
50 nedical records of individual subscribers. Wen selecting
a sanple, any and all nedical records may be subject to
review. The sanple of nedical records shall be representative
of all subscribers' records.

(5) Every organization shall subnit its books,
docunent ati ons, and nedical records and take appropriate
action as nmay be necessary to facilitate the accreditation or
assessment process.

(6) The accreditation or review organi zati on shal
issue a witten report of its findings to the board of

directors of the health nai ntenance organi zation, the

provi der - sponsor ed organi zati on, ergani-zat+on—s or the prepaid

health clinic eHnire—s—board—of—di+reetors. A copy of the
report shall be subnmitted to the departnent by the

organi zation wi thin 30 business days after ef its receipt by
t he heal th nai nt enance organi zation, provider-sponsored

organi zation,or prepaid health clinic.

(7) The expenses of the accreditation or assessnent
process of each organi zation, including any expenses incurred
pursuant to this section, shall be paid by the organization

Section 11. Section 641.513, Florida Statutes, is
amended to read:

641.513 Requirenents for providing energency services
and care.--

(1) In providing for energency services and care as a
covered service, a health maintenance organi zation or a

provi der - sponsored organi zati on may not:

(a) Require prior authorization for the receipt of
prehospital transport or treatnment or for energency services
and care.
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1 (b) Indicate that energencies are covered only if care
2| is secured within a certain period of tine.

3 (c) Use terns such as "life threatening" or "bona

4| fide" to qualify the kind of energency that is covered.

5 (d) Deny paynent based on the subscriber's failure to
6| notify the health mai ntenance organi zati on or

7 | provider-sponsored organi zati on in advance of seeking

8| treatnment or within a certain period of tinme after the care is
9| given.

10 (2) Prehospital and hospital -based traunma services and
11 | emergency services and care nust be provided to a subscri ber
12 | of a health mai ntenance organi zati on or provider-sponsored

13 | organi zation as required under ss. 395.1041, 395.4045, and

14 | 401. 45.

15 (3)(a) Wen a subscriber is present at a hospita

16 | seeki ng energency services and care, the determnation as to
17 | whet her an energency nedical condition, as defined in s.

18 | 641. 47 exists shall be nade, for the purposes of treatnent, by
19 | a physician of the hospital or, to the extent permitted by

20 | applicable law, by other appropriate |icensed professiona

21 | hospital personnel under the supervision of the hospita

22 | physician. The physician or the appropriate personnel shal

23| indicate in the patient's chart the results of the screening,
24 | exam nation, and evaluation. The health nmi ntenance

25 | organi zation or provider-sponsored organi zati on shal

26 | conpensate the provider for the screening, evaluation, and

27 | exam nation that is reasonably calculated to assist the health
28 | care provider in arriving at a determ nation as to whether the
29 | patient's condition is an energency nedical condition. The

30 | health mai ntenance organi zati on or provider-sponsored

31| organi zati on shall conpensate the provider for energency
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services and care. |If a determination is made that an
energency nedi cal condition does not exist, paynent for

servi ces rendered subsequent to that determnation is governed
by the contract under which the subscriber is covered.

(b) If a deternmination has been nade that an energency
nmedi cal condition exists and the subscriber has notified the
hospital, or the hospital energency personnel otherw se have
know edge that the patient is a subscriber of the health
nmai nt enance organi zati on or provider-sponsored organi zation

the hospital nust nmake a reasonable attenpt to notify the
subscriber's prinmary care physician, if known, or the health
nmai nt enance organi zati on or provider-sponsored organi zation

if the health maintenance organi zati on or provider-sponsored

organi zation had previously requested in witing that the

notification be nmade directly to the health nmai ntenance
organi zation or provider-sponsored organi zati on, of the

exi stence of the energency nedical condition. |If the primary
care physician is not known, or has not been contacted, the
hospi tal nust:

1. Notify the health maintenance organi zation or
provi der - sponsored organi zati on as soon as possible prior to

di scharge of the subscriber fromthe energency care area; or
2. Notify the health maintenance organi zation or
provi der -sponsored organi zati on within 24 hours or on the next

busi ness day after admi ssion of the subscriber as an inpatient
to the hospital

If notification required by this paragraph is not

acconpl i shed, the hospital nust docunment its attenpts to

notify the health mai ntenance organization or

provi der - sponsored organi zati on of the circunstances that
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1| precluded attenpts to notify the health mai ntenance

2 | organi zati on or provider-sponsored organi zation. A health

3 | mai nt enance organi zati on or provider-sponsored organi zati on

4 | may not deny paynent for enmergency services and care based on
5] a hospital's failure to conply with the notification

6 | requirements of this paragraph. Nething—n This paragraph does
7| not shalt+ alter any contractual responsibility of a subscriber
8 | to nake contact with the heal th mai ntenance organi zation or

9 | provi der-sponsored organi zati on subsequent to receiving

10 | treatnent for the enmergency nedical condition

11 (c) If the subscriber's primary care physician

12 | responds to the notification, the hospital physician and the
13 | primary care physician nmay di scuss the appropriate care and
14 | treatment of the subscriber. The health naintenance

15| organi zation or provider-sponsored organi zati on nay have a

16 | nrenber of the hospital staff with whomit has a contract

17 | participate in the treatnment of the subscriber within the

18 | scope of the physician's hospital staff privileges. The

19 | subscriber may be transferred, in accordance with state and
20| federal law, to a hospital that has a contract with the health
21 | mai nt enance organi zati on or provider-sponsored organi zation
22 | and has the service capability to treat the subscriber's

23 | energency nedi cal condition. Notwithstandi ng any other state
24 | law, a hospital nay request and collect insurance or financial
25| information froma patient in accordance with federal |aw,

26 | which is necessary to deternmine if the patient is a subscriber
27 | of a health nmintenance organi zati on or provider-sponsored

28 | organi zation, if energency services and care are not del ayed.
29 (4) A subscriber may be charged a reasonabl e

30 | copaynent, as provided in s. 641.31(12), for the use of an

31 | energency room
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1 (5) Reinbursenent for services pursuant to this

2 | section by a provider who does not have a contract with the
3 | heal th mmi nt enance organi zati on or provider-sponsored

4 | organi zation shall be the | esser of:

5 (a) The provider's charges;

6 (b) The usual and customary provider charges for

7| simlar services in the conmmunity where the services were

8 | provided; or

9 (c) The charge nmutually agreed to by the health

10 | mai nt enance organi zati on or provider-sponsored organi zation
11 | and the provider within 60 days after of the submittal of the
12 | claim

13

14 | Such rei nbursenent shall be net of any applicable copaynent
15 | aut hori zed pursuant to subsection (4).

16 (6) Reinbursenent for services under this section
17 | provided to subscribers who are Medicaid recipients by a

18 | provider for whom no contract exists between the provider and
19 | the heal th nmai ntenance organi zation or provider-sponsored
20 | organi zation shall be the | esser of:

21 (a) The provider's charges;

22 (b) The usual and customary provider charges for

23| simlar services in the community where the services were
24 | provided;

25 (c) The charge nmutually agreed to by the entity and
26 | the provider within 60 days after subnittal of the claim or
27 (d) The Medicaid rate.

28 Section 12. Subsection (4) of section 641.515, Florida
29| Statutes, is anended to read:

30 641.515 Investigation by the agency. --

31
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(4) The agency shall adopt prenutgate rul es inposing
upon physicians and hospitals perforning services for a health
nmai nt enance organi zati on or provider-sponsored organi zation

standards of care generally applicable to physicians and
hospi tal s.
Section 13. Subsections (1) and (2) of section 641. 54,
Fl ori da Statutes, are anended to read
641.54 Information disclosure.--
(1) Every health maintenance organization or
provi der -sponsored organi zation shall nmaintain a current 1|ist,

by geographic area, of all hospitals that whieh are routinely
and regularly used by the organization, indicating to which
hospitals the organi zation nmay refer particul ar subscribers
for nonenergency services. The list shall also include al
physi ci ans under the organization's direct enploy or who are
under contract or other arrangenent with the organization to
provide health care services to subscribers. The |list shal
contain the following information for each physician

(a) Nane.

(b) Ofice location.

(c) Medical area or areas of specialty.

(d) Board certification or eligibility in any area.

(e) License nunber.

(2) The list shall be nade avail abl e, upon request, to
the departnent. The list shall also be nade avail abl e, upon
request:

(a) Wth respect to negotiation, application, or
ef fectuation of a group health mmi ntenance contract, to the
enpl oyer or other person who will hold the contract on behal f
of the subscriber group. The list may be restricted to
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1| include only physicians and hospitals in the group's

2 | geographi c area.

3 (b) Wth respect to an individual health nmaintenance
4| contract or any contract offered to a person who is entitled
5| to have paynents for health care costs made under Medicare, to
6 | the person considering or nmaking application to, or under

7| contract with, the health maintenance organi zation or

8 | provi der-sponsored organi zation. The |ist nmay be restricted
9| to include only physicians and hospitals in the person's

10 | geogr aphi ¢ area.

11 Section 14. Section 641.59, Florida Statutes, is

12 | anended to read:

13 641.59 Psychot herapeutic services; records and

14 | reports.--A heal th mai nt enance organi zation,

15 | provi der-sponsored organi zation,or prepaid health clinic, as
16 | defined in this chapter, nust maintain strict confidentiality
17 | agai nst unauthorized or inadvertent disclosure of confidential
18 | information to persons inside or outside the health

19 | mai nt enance organi zation, provider-sponsored organi zation, or
20 | prepaid health clinic regardi ng psychot herapeutic services

21 | provided to subscribers by psychot herapists |icensed under

22 | chapter 490 or chapter 491 and psychot herapeutic records and
23 | reports related to the services. Areport, in lieu of records,
24 | may be subnitted by a psychotherapist in support of the

25 | services. Such report nust include clear statenents

26 | summari zi ng the subscriber's presenting synptons, what

27 | transpired in any provided therapy, what progress, if any, was
28 | made by the subscriber, and results obtai ned. However, the

29 | heal th mai ntenance organi zati on, provider-sponsored

30 | organi zation,or prepaid health clinic may require the records
31 | upon which the report is based, if the report does not contain
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sufficient information supporting the services. A

psychot herapi st submitting records in support of services nay
obscure portions to conceal the nanes, identities, or
identifying information of people other than the subscriber if
this information is unnecessary to utilization review, quality
managenent, di scharge pl anni ng, case nanagenent, or clains
processi ng conducted by the heal th nai ntenance organization,
provi der -sponsored organi zation,or prepaid health clinic. A

heal t h mai nt enance organi zati on, provider-sponsored

organi zation,or prepaid health clinic may provi de aggregate

data that whieh does not disclose subscriber identities or
identities of other persons to entities such as payors,
sponsors, researchers, and accreditation bodies.

Section 15. Paragraph (f) of subsection (1) of section
641.60, Florida Statutes, is anmended to read:

641.60 Statewi de Managed Care Onbudsman Conmittee. - -

(1) As used in ss. 641.60-641. 75:

(f) "Managed care progrant neans a health care
delivery systemthat enphasizes primary care and integrates
the financing and delivery of services to enrolled individuals
t hrough arrangenents with selected providers, formal quality
assurance and utilization review, and financial incentives for
enrollees to use the programi s providers. Such a health care
delivery system nmay include arrangenents in which providers
receive prepaid set paynents to coordi nate and deliver al
i npatient and outpatient services to enrollees or arrangenents
in which providers receive a case managenent fee to coordi nate
services and are reinbursed on a fee-for-service basis for the
services they provide. A nmanaged care program nmay include a
state-licensed heal th maintenance organi zation, a
provi der - sponsored organi zati on,a Medicaid prepaid health
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1| plan, a Medicaid primary care case nmanagenent program or

2| other simlar program

3 Section 16. This act shall take effect COctober 1,

4] 1998.

5

6 EE IR I b S b b S O b S S b b S S I b S b

7 SENATE SUVMMARY

8 Creates the "Provider-Sponsored Organi zation Act" within
ch. 641, F.S. Authorizes provider-Sponsored organi zations

9 to do business in this state and offer health Care
coverage to Medicare beneficiaries under the federa

10 Medi care Choice plan. Provides for the regul ation of
rovi der-sponsored organi zati ons bK t he Departnent of

11 nsurance in a manner _simlar to the regulation of health
mai nt enance organi zati ons, Requires thaf the departnment

12 i ssue certificates of authority to qualified
provi der-sponsored organi zati ons. Requires that a

13 provi der-sponsored, organi zation nai ntain certification as
a health care provider. Authorizes the departnent to

14 conduct inspections, issue cease and desi st orders, and
I npose penalties. Provides requirenents for a )

15 provi der-sponsored organi zation In marketing its services
and in soliciting subScribers. Prohibits certain unfair

16 and deceptive trade practices and acts. Provides
enalties. Authorizes the departnent to adopt rules. (See

17 ill for details.)
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