Florida Senate - 1998 CS for SB 1432

By the Committee on Banking and | nsurance and Senat or
Brown-Waite

311-1854-98

1 A bill to be entitled

2 An act relating to the delivery of health care
3 services; creating s. 624.1291, F.S.; providing
4 an exenption fromthe | nsurance Code for

5 certain health care services; creating s.

6 624.1292, F.S.; providing an exenption fromthe
7 I nsurance Code for certain contracts with

8 sel f-funded ERI SA pl ans; creating part |V of

9 ch. 641, F.S., the

10 "Provi der - Sponsor ed- Organi zati on Act";

11 providing | egislative findings and purposes

12 wWith respect to certain federal requirenents
13 for authorizing provider-sponsored

14 organi zations in this state to provide health
15 care coverage to Medicare beneficiaries under
16 t he Medi care Choice plan; providing

17 definitions; prohibiting a provider-sponsored
18 organi zation fromtransacting i nsurance

19 busi ness other than the offering of Medicare
20 Choi ce plans; providing applicability of parts
21 | and 11l of ch. 641, F.S., to
22 provi der - sponsored organi zati ons; providing
23 exceptions; anmending s. 641.227, F.S.
24 providing for deposits into the Rehabilitation
25 Adm ni strative Expense Fund by a
26 provi der-sponsored organi zation; providing for
27 rei mbursenents; anmending s. 641.316, F. S
28 relating to fiscal internediary services;
29 providing for an exenption froms. 455. 654,
30 F.S., to provider-sponsored organi zati ons,
31
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relating to financial arrangenents; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 624.1291, Florida Statutes, is

created to read
624.1291 Certain health care services; exenption from

code. -- Any person who enters into a contract or agreenent with

an authorized insurer, or with a health mai ntenance

organi zation or provider sponsored organi zati on that has

obtained a certificate of authority pursuant to chapter 641,

to provide health care services to persons insured under a

heal th i nsurance policy, health mai ntenance organi zati on

contract, or provider-sponsored-organi zati on contract shal

not be deened to be an insurer and shall not be subject to the

provisions of this code, regardl ess of any risk assuned under

the contract or agreenent, provided that:

(1) The authorized insurer, health nmintenance

organi zation, or provider-sponsored organi zati on renai ns

contractually liable to the insured to the full extent

provided in the policy or contract with the insured;

(2) The person does not receive any prenium paynent or

per-capita fee fromthe insured other than fees for services

not covered under the insured's policy or contract, such as

deducti bl e anpbunts, co-paynents, or charges in excess of

policy or contract linmts which are otherwise allowed to be

col l ected; and

(3) Any person who is an administrator as defined in

S. 626.88 nust nmeet the requirenents of part VII of chapter

626, and any person who is perforning fiscal internediary
2
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services as defined in s. 641.316 nust neet the requirenents

of that section.

Section 2. Section 624.1292, Florida Statutes, is
created to read

624.1292 Contracts with self-funded ERI SA pl ans;
exenption fromcode.--An insurer, a health naintenance

organi zati on, provider-sponsored organi zati on, hospital

licensed health care provider, or any group or conbination of

such persons or entities shall not be deened to be an insurer

and shall not be subject to the provisions of this code with

respect to contracts or agreenents with an enpl oyer that has

establ i shed a sel f-funded enpl oyee-benefit plan under the

Enpl oyee Retirenent |ncone Security Act (ERISA), 29 U S C ss.

1001- 1461, under which

(1) The enployer retains the ultimate obligation to

provide health benefits to covered enpl oyees or the financial

risk relating thereto; and

(2) The insurer, health nmintenance organi zati on,

provi der - sponsored organi zation, hospital, or licensed health

care provider does not receive any prem um paynent or

per-capita fee fromthe covered enpl oyees other than fees for

services not covered by the plan, such as deducti bl e anpunts,

co-paynents, or charges in excess of plan limts that are

otherwi se allowed to be coll ected.

Section 3. Part |V of chapter 641, Florida Statutes,
consi sting of sections 641.801, 641.802, 641.803, 641. 804,
641. 805, and 641.806, Florida Statutes, is created to read:

641.801 Short title.--This part nmay be cited as the

" Pr ovi der - Sponsor ed- Or gani zati on Act."

641.802 Declaration of |egislative findings and

pur poses. - -

3
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(1) The Legislature finds that a major restructuring

of health care has taken place which has changed the way in

which health care services are paid for and delivered and that

today the enphasis is on providing cost-conscious health care

servi ces through managed care. The Legi sl ature recogni zes that

alternative nethods for the delivery of health care are needed

to pronote conpetition and increase patients' choices.
(2) The Legislature finds that the United States
Congress has enacted legislation that allows

provi der - sponsored organi zati ons to provi de coordi nat ed-care

pl ans to Medi care enroll ees through the Medi care Choice

program The federal |egislation requires any organi zati on

that offers a Medicare Choice plan to be organi zed and

licensed under state law as a risk-bearing entity eligible to

of fer health-benefit coverage in the state in which it offers

a Medi care Choice plan

(3) The Legislature finds that these plans, when

properly operated, enphasize cost and quality controls while

ensuring that the provider has control over nedical decisions.

(4) The Legislature declares that it is the policy of

this state:
(a) To elimnate legal barriers to the organi zation

pronmotion, and expansi on of provider-sponsored organi zati ons

that offer Medicare Choice plans in order to encourage the

devel opnent of val uable options for the Medicare beneficiaries

of this state.

(b) To recogni ze that conprehensive provider-sponsored

organi zations are exenpt fromthe insurance laws of this state

except in the manner and to the extent set forth in this part.
641.803 Definitions.--As used in this part, the term

4
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(1) "Affiliation" neans a relationship between

providers in which, through contract, ownership, or otherw se:

(a) One provider directly or indirectly controls, is

controlled by, or is under commbn control with the other

(b) Both providers are part of a controlled group of

corporations under s. 1563 of the Internal Revenue Code of
1986;
(c) Each provider is a participant in a | awf ul

conbi nati on under which each provider shares substanti al

financial risk in connection with the organization's

operations; or

(d) Both providers are part of an affiliated service

group under s. 414 of the Internal Revenue Code of 1986.

(2) "Conprehensive health care services" neans

servi ces, nedical equipnent, and supplies required under the

Medi care Choi ce program

(3) "Copaynent" neans a specific dollar anount that

t he subscri ber nmust pay upon recei pt of covered health care

services as required or authorized under the Medicare Choice

program
(4) "Provider-sponsored contract" neans any contract

entered into by a provider-sponsored organi zati on that serves

Medi care Choi ce beneficiari es.

(5) "Provider-sponsored organi zati on" neans any

organi zation authorized under this part which

(a) |s established, organi zed, and operated by a

health care provider or group of affiliated health care

provi ders;
(b) Provides a substantial proportion of the health

care itens and services specified in the Medi care Choice

contract, as defined by the Secretary of the United States
5
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1| Departnent of Health and Hurman Services, directly through the
2| provider or affiliated group of providers; and

3 (c) Shares, with respect to its affiliated providers,

4| directly or indirectly, substantial financial risk in the

5| provision of such itens and services and has at |least a

6| mpjority financial interest in the entity.

7

8| As used in this subsection, the term"substantial proportion"
9 | has the neaning ascribed by the Secretary of the United States
10 | Departnent of Health and Hunan Services after having taken

11 ] into account the need for such an organi zation to assune

12 | responsibility for providing significantly nore than the

13| mpjority of the itens and services under the Medicare Choice
14 | contract through its own affiliated providers and the

15 | remninder of the itens and services under such contract

16 | t hrough providers with which the organi zati on has an agreenent
17 | to provide such itens and services. Consideration will also be
18 | given to the need for the organi zation to provide a linited
19 | proportion of the itens and services under the contract

20 | through entities that are neither affiliated with nor have an
21| agreenent with the organi zation

22 (6) "Subscriber" neans a Medi care Choi ce enroll ee who
23| is eligible for coverage as a Medicare beneficiary.

24 (7) "Surplus" neans total assets in excess of total

25| liabilities as deternmined by the federal rules on sol vency

26 | standards established by the Secretary of the United States
27 | Departnent of Health and Human Servi ces pursuant to s. 1856(a)
28 | of the Bal anced Budget of 1997, for provider-sponsored

29 | organi zations that offer the Medi care Choice plan

30 641.804 Applicability of other |aws.--Except as

31| provided in this part, provider-sponsored organi zati ons shal

6
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1| be governed by this part and are exenpt fromall other

2| provisions of the Florida | nsurance Code.

3 641. 805 | nsurance business not authorized.--Neither

4| the Florida Insurance Code nor this part authorize any

5| provi der-sponsored organi zation to transact any insurance

6 | busi ness other than to offer Mdicare Choice plans pursuant to

7] s. 1855 of the Bal anced Budget Act of 1997.

8 641.806 Applicability of parts | and II1;

9 | exceptions.--The provisions of parts | and Ill of this chapter
10 | apply to provider-sponsored organi zations to the sane extent
11 | that such sections apply to health nai nt enance organi zati ons,
12 | except that:

13 (1) The definitions used in this part control to the
14 | extent of any conflict with the definitions used in s. 641.19.
15 (2) The certificate of authority, application for

16 | certificate, and all other fornms issued or prescribed by the
17 | departnent pursuant to this part shall refer to a

18 |"provi der-sponsored organi zati on" rather than a "health

19 | nai nt enance organi zation."

20 (3) Such provisions do not apply to the extent of any
21 | conflict with ss. 1855 and 1856 of the Bal anced Budget Act of
22| 1997 and rules and regul ati ons adopted by the Secretary of the
23| United States Departnent of Health and Hunan Services

24 | including, but not linmted to, requirenents related to

25| surplus, net worth, assets, liabilities, investnents,

26 | provi der-sponsor ed-organi zati on contracts, paynent of

27 | benefits, and procedures for grievances and appeal s.

28 (4) Such provisions do not apply to the extent of any
29 | wai ver granted by the Secretary of the United States

30 | Departnent of Health and Human Services under s. 1856(a)(2) of
31| the Bal anced Budget Act of 1997.
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1 (5) Such provisions do not apply to the extent that

2| they are unrelated to, or inconsistent with, the linted

3| authority of provider-sponsored organi zations to offer only
4 | Medi care Choi ce pl ans.

5 (6) Section 641.228, related to the Florida Health

6 | Mai nt enance Organi zati on Consuner Assi stance Pl an, does not

7 | apply.

8 Section 4. Section 641.227, Florida Statutes, is

9 | anended to read:

10 641. 227 Rehabilitation Adm nistrative Expense Fund. --
11 (1) The department may shatt not issue or permt to
12 | exist a certificate of authority to operate a health

13 | mai nt enance organi zati on or provider-sponsored organi zation in
14 | this state unless the organi zation has deposited with the

15 | departnent $10,000 in cash for use in the Rehabilitation

16 | Adni ni strative Expense Fund as established in subsection (2).
17 (2) The departnent shall maintain all deposits

18 | received under this section and all inconme from such deposits
19| in trust in an account titled "Rehabilitati on Adm nistrative
20 | Expense Fund." The fund shall be adm nistered by the

21 | departnent and shall be used for the purpose of paynent of the
22 | admini strative expenses of the departnent during any

23 | rehabilitation of a health maintenance organization or

24 | provi der-sponsored organi zati on, when rehabilitation is

25| ordered by a court of conpetent jurisdiction

26 (3) Upon successful rehabilitation of a health

27 | mai nt enance organi zati on or provider-sponsored organi zation
28 | the organi zation shall reinburse the fund for the anount of
29 | expenses incurred by the departnent during the court-ordered
30| rehabilitation period.

31
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1 (4) If a court of conpetent jurisdiction orders

2| liquidation of a health mai ntenance organi zation or

3 | provider-sponsored organi zati on, the fund shall be reinbursed
4 | for expenses incurred by the departnent as provided for in

5| chapter 631.

6 (5) Each deposit nmade under this section shall be

7| allowed as an asset for purposes of determination of the

8 | financial condition of the health maintenance organization or
9 | provi der-sponsored organi zati on. The deposit shall be

10 | refunded to the organi zation only when the organi zation both
11 | ceases operation as a heal th maintenance organi zation or

12 | provider-sponsored organi zati on and no | onger holds a

13 | subsisting certificate of authority.

14 Section 5. Paragraph (b) of subsection (2) and

15 | subsection (5) of section 641.316, Florida Statutes, are

16 | anended to read:

17 641.316 Fiscal internediary services.--

18 (1) It is the intent of the Legislature, through the
19 | adoption of this section, to ensure the financial soundness of
20| fiscal internediary services organi zations established to
21 | devel op, manage, and admini ster the business affairs of health
22 | care professional providers such as nedical doctors, doctors
23 | of osteopathy, doctors of chiropractic, doctors of podiatric
24 | nedi cine, doctors of dentistry, or other health professionals
25| regul ated by the Departnent of Health.
26 (2)(a) The term"fiduciary" or "fiscal internediary
27 | services" means rei nbursenments received or collected on behal f
28 | of health care professionals for services rendered, patient
29 | and provider accounting, financial reporting and auditing,
30 | receipts and col |l ecti ons nmanagenent, conpensation and
31 | rei nbursenent di shursenent services, or other related
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fiduciary services pursuant to health care professiona
contracts with heal th nai ntenance organi zati ons.
(b) The term"fiscal internediary services
organi zation" means a person or entity that whieh performns
fiduciary or fiscal internediary services to health care
prof essi onal s who contract with heal th nai ntenance
organi zations or provider-sponsored organi zati ons other than a

fiscal internediary services organi zati on owned, operated, or
controlled by a hospital |icensed under chapter 395, an

i nsurer |icensed under chapter 624, a third-party

adm nistrator |icensed under chapter 626, a prepaid linmted
heal t h organi zation |icensed under chapter 636, a health

mai nt enance organi zation |icensed under this chapter, a

provi der - sponsored organi zation licensed under this chapter

or physician group practices as defined in s. 455.236(3)(f).

(3) A fiscal internediary services organi zati on which
is operated for the purpose of acquiring and adm ni stering
provider contracts with managed care plans for professiona
health care services, including, but not limted to, nedical
surgical, chiropractic, dental, and podiatric care, and which
perforns fiduciary or fiscal internediary services shall be
required to secure and maintain a fidelity bond in the mni num
amount of $10 million. This requirenment shall apply to al
persons or entities engaged in the business of providing
fiduciary or fiscal internmediary services to any contracted
provider or provider panel. The fidelity bond shall provide
coverage agai nst m sappropriation of funds by the fisca
internmediary or its officers, agents, or enployees; nust be
posted with the departnent for the benefit of nmanaged care
pl ans, subscribers, and providers; and nust be on a form
approved by the departnent. The fidelity bond nust be

10
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nmai ntai ned and remain uninpaired as long as the fisca
i nternmedi ary services organi zation continues in business in
this state and until the ternmination of its registration
(4) A fiscal internediary services organi zati on may
not collect fromthe subscriber any paynent other than the
copaynent or deductible specified in the subscriber agreenent.
(5) Any fiscal internediary services organi zation
other than a fiscal internediary services organi zati on owned,
operated, or controlled by a hospital |icensed under chapter
395, an insurer licensed under chapter 624, a third-party
adm ni strator |icensed under chapter 626, a prepaid linted
heal t h organi zation |icensed under chapter 636, a health
mai nt enance organi zation |icensed under this chapter, a
provi der - sponsored organi zation licensed under this chapter

or physician group practices as defined in s. 455.236(3)(f),
nmust register with the departnent and neet the requirenents of
this section. In order to register as a fiscal internediary
servi ces organi zation, the organi zation rmust conply with ss.
641.21(1)(c) and (d) and 641.22(6). Should the departnent
determine that the fiscal internediary services organi zation
does not neet the requirenents of this section, the
registration shall be denied. In the event that the registrant
fails to maintain conpliance with the provisions of this
section, the departnent nmay revoke or suspend the
registration. In lieu of revocation or suspension of the
registration, the departnent nmay | evy an adm nistrative
penalty in accordance with s. 641. 25.

(6) The departnent shall pronulgate rul es necessary to
i mpl erent the provisions of this section.

11
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1 Section 6. A provider-sponsored organi zation i s exenpt

2| fromsection 455.654, Florida Statutes, for the provision of

3| health care services to enrollees of a Medicare Choice plan

4 Section 7. This act shall take effect October 1, 1998.

5

6 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N

COW TTEE SUBSTI TUTE FOR

7 Senate Bill 1432

8

9| The conmmittee substitute provides the foll owi ng changes:

10| 1. Revi ses the exenption fromthe Insurance Code for persons
providing health care services under a contract with an

11 I nsurer, "HMD, or PSO ("downstream risk" providers);

12 ] 2 Revi ses the exenption fromthe Insurance Code for certain
persons who contract with an enpl oyer that has

13 establ i shed a self-funded plan under ERI SA;

14| 3 Creates. a new part |V of chapter 641, F. S., for the
regulation and |icensure of provider-sponsored

15 organi zati ons; and

16| 4 Repl aces the bill's specific requirenents for PSCs with
8eneral applicability of parts | and Ill of chapter

17 41, F. S., subject to specified exceptions.
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19

20

21

22

23

24

25
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29

30

31
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