Florida Senate - 1998 SB 1466
By Senat or Dudl ey

25-1118-98 See HB 3319
1 A bill to be entitled
2 An act relating to liens; anending s. 255. 05,
3 F.S.; revising provisions with respect to the
4 bond of a contractor constructing public
5 bui |l di ngs; providing an expedited tinme period
6 for certain clains; providing for protection
7 for contractors and surety under certain
8 ci rcunstances; providing for witten statenents
9 to the contractor with respect to the nature of
10 | abor or services perfornmed under certain
11 ci rcunstances; anending s. 713.06, F.S.
12 revising provisions with respect to liens of
13 persons not in privity; providing for
14 protection of contractors and surety under
15 certain circunstances; anending s. 713. 16,
16 F.S.; authorizing the contractor to serve a
17 demand for copy of contract and statenents of
18 account under certain circunstances; anendi ng
19 s. 713.20, F.S.; revising the waiver or rel ease
20 of liens form anending s. 713.23, F.S.
21 providing for a shortened tinefrane for the
22 conmencenent of certain actions to enforce a
23 cl ai m agai nst the paynent bond; providing a
24 form providing for discharge; creating s.
25 713.235, F.S.; providing for waivers of right
26 to claimagainst a paynent bond; providing
27 forns; providing an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Paragraphs (a), (b), and (c) of subsection
2] (2) of section 255.05, Florida Statutes, are anended, and

3| subsections (8) and (9) are added to that section, to read:

4 255.05 Bond of contractor constructing public

5] buildings; form action by nmaterial nen. --

6 (2)(a)l. A contractor or the contractor's agent or

7| attorney may elect to shorten the tine prescribed in this

8 | paragraph within which an action to enforce any clai magai nst
9 | a paynent bond provided pursuant to s. 255.05 may be conmmenced
10| by serving on the affected clainant a notice in substantially
11| the followi ng form

12

13 NOTI CE OF CONTEST OF CLAI M AGAI NST PAYMENT BOND

14 To: ...(Nane and address of clainmant)...

15 You are notified that the undersigned contests your

16 | noti ce of nonpaynent, dated , , and served on the
17 | undersi gned on , , and that the tinme within which
18 | you nay file suit to enforce your claimis limted to 60 days
19| fromthe date of service of this notice

20 DATED on , .

21 Signed: ...(Contractor or Attorney)...
22

23| The claimof any cl ai rant upon whom such notice is served and
24 | who fails to institute a suit to enforce his or her claim

25 | agai nst the paynent bond within 60 days after service of such
26 | notice shall be extingui shed automatically. The cl erk shal

27 | mail a copy of the notice of contest to the clainmant at the
28 | address shown in the notice of nonpaynent and shall certify to
29 | such service on the face of the notice of contest and record
30| the notice. Service shall be deened conpl ete upon nmiling.

31
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2. A claimagainst a paynent bond provi ded pursuant to

this section may be di scharged by an order of the circuit

court of the county where the property is located in the

following manner: upon filing a conplaint therefor by any

interested party, the clerk shall issue a sunmons to the

clai mant to show cause within 20 days why his or her claim

agai nst the paynment bond shoul d not be enforced by action or

extingui shed. Upon failure of the claimnt to show cause why

his or her clai magainst the paynent bond shoul d not be

enforced or upon the claimant's failure to commence such

action before the return date of the sumons, the court shal

i ssue an order extinguishing the claim

3. Aclaimant, except a laborer, who is not in privity
with the contractor shall, before commencing or not |ater than
45 days after commencing to furnish | abor, materials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
bond for protection. A claimant who is not in privity with
the contractor and who has not received paynent for his or her
| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the
| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent nay be served at any tine
during the progress of the work or thereafter but not before
45 days after the first furnishing of |abor, services, or
materials, and not |ater than 90 days after the fina
furnishing of the | abor, services, or materials by the
claimant or, with respect to rental equipnent, not |ater than
90 days after the date that the rental equi pnment was | ast on
the job site available for use. No action for the |abor
materials, or supplies may be instituted against the

3
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contractor or the surety unless both notices have been given.
No action shall be instituted against the contractor or the
surety on the paynent bond or the paynent provisions of a
conbi ned paynent and performance bond after 1 year fromthe
perfornmance of the |abor or conpletion of delivery of the
materials or supplies. A claimant nay not waive in advance
his or her right to bring an action under the bond agai nst the
surety. |In any action brought to enforce a claimagainst a
payment bond under this section, the prevailing party is
entitled to recover a reasonable fee for the services of his
or her attorney for trial and appeal or for arbitration, in an
anount to be deternined by the court, which fee nust be taxed
as part of the prevailing party's costs, as allowed in

equi tabl e acti ons.

(b) When a person is required to execute a waiver of
his or her right to nmake a clai magai nst the paynent bond in
exchange for, or to induce paynent of, a progress paynent, the
wai ver may be in substantially the follow ng form

WAl VER OF RI GHT TO CLAI M
AGAI NST THE PAYMENT BOND
( PROGRESS PAYMENT)

The undersigned, in consideration of the sumof $....
hereby waives its right to claimagainst the paynent bond
provided pursuant to s. 255.05, Florida Statutes,for |abor

services, or materials furnished through ... (insert date)..
to ...(insert the nanme of your custoner)... on the job of
...(insert the nane of the owner)..., for inprovenents to the

foll owi ng descri bed project:

4
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(description of project)

Thi s wai ver does not cover any retention or |abor, services,
or materials furnished after the date specified.

Rel eased Parti es:

(c) When a person is required to execute a waiver of
his or her right to nake a cl ai magai nst the paynent bond, in
exchange for, or to induce paynent of, the final paynent, the
wai ver may be in substantially the follow ng form

WAl VER OF RI GHT TO CLAI M
AGAI NST THE PAYMENT BOND ( FI NAL PAYMENT)

The undersigned, in consideration of the final paynment
in the anpbunt of $...., hereby waives its right to claim
agai nst the paynment bond provided pursuant to s. 255. 05,

Fl ori da Statutes,for |abor, services, or materials furnished

to ...(insert the nanme of your custoner)... on the job of
...(insert the nane of the owner)..., for inprovenents to the
foll owi ng descri bed project:

(description of project)

Rel eased Parti es:
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DATED ON ........ , 19, ..
...(Caimnt)...

(8) When a contractor furnishes a paynent bond

pursuant to this section and follows the proper paynent

procedure set forth in s. 713.06, the contractor and surety

are entitled to the sane protections as are afforded to an

owner under s. 713.06.

(9) When a contractor has furnished a paynent bond

pursuant to this section, he or she may, when the state,

county, city, political subdivision, or other public authority

nmakes any paynent to the contractor or directly to a clai mant,

serve a witten denand on any other claimant for a witten

statenent under oath of his or her account show ng the nature

of the |l abor or services perforned and to be perforned, if

any; the materials furnished; the materials to be furnished,

if known; the anount paid on account to date; the anount due;

and the anount to becone due, if known, as of the date of the

statenent by the lienor. Any such demand to a cl ai mant nust be

served on the claimant at the address and to the attention of

any person who is designated to receive the demand in the

notice to contractor served by such claimant. The failure or

refusal to furnish the statement does not deprive the clainant

of his or her rights under the bond if the denmand i s not

served at the address of the claimnt or directed to the

attention of the person designated to receive the demand in

the notice to contractor. The failure to furnish the statenent

within 30 days after the demand, or the furnishing of a fal se

or fraudul ent statenent, deprives the person who fails to

furni sh the statenent, or who furnishes the fal se or
6
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1| fraudulent statenent, of his or her rights under the bond. If
2| the contractor serves nore than one demand for statenent of

3 | account on a clainant and none of the information regardi ng

4 | the account has changed since the claimant's | ast response to
5| a denand, the failure or refusal to furnish such statenent

6 | does not deprive the claimant of his or her rights under the
7 | bond. The negligent inclusion or onission of any information
8 | deprives the person of his or her rights under the bond to the
9| extent the contractor can denonstrate prejudice fromsuch act
10| or onission by the claimant. The failure to furnish a response
11| to a denand for statenent of account does not affect the

12 | validity of any claimon the bond being enforced in a | awsui t
13| filed prior to the date the demand for statenent of account is
14 | received by the clai nant.

15 Section 2. Paragraph (d) of subsection (3) of section
16 | 713.06, Florida Statutes, is anmended, and subsection (5) is
17 | added to that section, to read:

18 713.06 Liens of persons not in privity; proper

19 | paynents. - -

20 (3) The owner nmay nmake proper paynents on the direct
21| contract as to lienors under this section, in the follow ng
22 | manner:

23 (d) When the final paynent under a direct contract

24 | beconmes due the contractor

25 1. The contractor shall give to the owner an affidavit
26 | stating, if that be the fact, that all lienors having valid
27 | lien rights pursuant to this part under his or her direct

28 | contract have been paid in full or, if the fact be otherw se,
29 | showi ng the nane of each |ienor who has not been paid in ful
30| and the anpbunt due or to becone due each for |abor, services,
31| or materials furnished. The contractor shall have no lien or

7
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right of action against the owner for |abor, services, or
materi als furni shed under the direct contract while in default
for not giving the owner the affidavit; however, a nistake or

error in the affidavit which has not prejudiced the ower wll

not constitute a default that operates to defeat an ot herwi se

valid lien. The contractor shall execute the affidavit and
deliver it to the owner at least 5 days before instituting an
action as a prerequisite to the institution of any action to
enforce his or her lien under this chapter, even if the fina
payment has not becone due because the contract is term nated
for a reason other than conpletion and regardl ess of whether
the contractor has any lienors working under himor her or
not .

2. If the contractor's affidavit required in this
subsection recites any outstanding bills for |abor, services,
or materials, the ower may, after giving the contractor at
| east 10 days' witten notice, pay such bills in full direct
to the person or firmto which they are due, if the bal ance
due on a direct contract at the tinme the affidavit is given is
sufficient to pay themand |lienors giving notice, and shal
deduct the anmpbunts so paid fromthe bal ance due the
contractor. Lienors listed in said affidavit not giving
noti ce, whose 45-day notice tinme has not expired, shall be
paid in full or pro rata, as appropriate, fromany bal ance
then renai ni ng due the contractor; but no |ienor whose notice
time has expired shall be paid by the owner or by any other
person except the person with whomthat |ienor has a contract.

3. If the balance due is not sufficient to pay in ful
all lienors listed in the affidavit and entitled to paynment
fromthe owner under this part and other lienors giving
notice, the owner shall pay no noney to anyone until such tine

8
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as the contractor has furnished himor her with the

di fference; however, if the contractor fails to furnish the
difference within 10 days fromdelivery of the affidavit or
notice fromthe owner to the contractor to furnish the
affidavit, the owner shall determ ne the anount due each
lienor and shall disburse to themthe anobunts due from him or
her on a direct contract in accordance with the procedure
establ i shed by subsection (4).

4. The owner shall have the right to rely on the
contractor's affidavit given under this paragraph in naking
the final paynent, unless there are |ienors giving notice who
are not listed in the affidavit. |If there are lienors giving
notice who are not so listed, the owner nmay pay such lienors
and any persons listed in the affidavit that are entitled to
be paid by the owner under subparagraph (d)2. and shal
t her eupon be di scharged of any further responsibility under
the direct contract, except for any balance that nay be due to
the contractor.

5. The owner shall retain the final paynent due under
the direct contract that shall not be disbursed until the
contractor's affidavit under subparagraph (d)1. has been
furnished to the owner.

6. Wien final paynent has becone due to the contractor
and the owner fails to withhold as required by subparagraph
(d)5., the property inproved shall be subject to the ful
amount of all valid liens of which the owner has notice at the
time the contractor furnishes his or her affidavit.

(5) When a contractor furnishes a paynent bond

pursuant to s. 713.23 or s. 713.245 and foll ows the proper

payment procedure set forth in this section, the contractor

9
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and surety are entitled to the sane protections as are

afforded to an owner under this section
Section 3. Subsection (2) of section 713.16, Florida
Statutes, is anended to read:

713.16 Demand for copy of contract and statenents of
account; form--
(2) The owner or contractor nmay serve in witing a

demand of any lienor for a witten statenent under oath of his
or her account showi ng the nature of the | abor or services
perforned and to be perfornmed, if any, the materials

furni shed, the materials to be furnished, if known, the anount
pai d on account to date, the anmount due, and the anount to
becone due, if known, as of the date of the statenent by the
lienor. Any such demand to a |lienor nust be served on the
lienor at the address and to the attention of any person who
is designated to receive the demand in the notice to owner or
notice to contractor served by such lienor. The failure or

refusal to furnish the statenent does not deprive the |ienor
of his or her lien or rights under a paynent bond provi ded

under this part if the demand is not served at the address of

the lienor or directed to the attention of the person
designated to receive the demand in the notice to owner or
notice to contractor. The failure or refusal to furnish the

statenent within 30 days after the demand, or the furnishing
of a false or fraudul ent statenent, deprives the person so
failing or refusing to furnish such statenent of his or her
lien or rights under a paynent bond provided under this part.

If the owner or contractor serves nore than one denand for

statenent of account on a |ienor and none of the information

regardi ng the account has changed since the lienor's |ast

response to a denmand, the failure or refusal to furnish such
10
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statement does not deprive the lienor of his or her lien or
rights under a paynent bond provided under this part. The

negligent inclusion or om ssion of any information deprives
the person of his or her lien or rights under a paynent bond

provided under this part to the extent the owner or contractor

can denonstrate prejudice fromsuch act or om ssion by the
lienor. The failure to furnish a response to a demand for
statenent of account does not affect the validity of any claim
of lien or claimunder a paynent bond provided under this part

being enforced in a | awsuit throtgh—aforectosure—case filed

prior to the date the demand for statenent of account is

received by the lienor

Section 4. Subsections (4) and (5) of section 713. 20,
Fl ori da Statutes, are anended to read

713.20 Wiiver or release of liens.--

(4) \When a lienor is required to execute a waiver or
rel ease of lien in exchange for, or to induce paynent of, a
progress paynent, the waiver or release may be in
substantially the follow ng form

WAl VER AND RELEASE OF LI EN
UPON PROGRESS PAYMENT

The undersigned lienor, in consideration of the sum of
$...., hereby waives and releases its lien and right to claim
a lien for labor, services, or materials furnished through

...(insert date)... to ...(insert the name of your
custoner)... on the job of ...(insert the name of the
owner)... to the followi ng property:

...(description of property)..
11
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This waiver and rel ease extends to any claimor right to claim

agai nst any paynment bond furni shed pursuant to s. 713.23 or s.

713.245, Florida Statutes. This waiver and rel ease does not

cover any retention or |labor, services, or naterials furnished
after the date specified.
Rel eased Parti es:

Surety:..... (if applicable)...
DATED on ...., 19..... ...(Lienor)..
By: ........

(5) When a lienor is required to execute a waiver or
rel ease of lien in exchange for, or to induce paynent of, the
final paynent, the waiver and rel ease may be in substantially
the follow ng form

WAl VER AND RELEASE OF LI EN
UPON FI NAL PAYNMENT

The undersigned lienor, in consideration of the fina
payrment in the anpbunt of $........ , hereby wai ves and rel eases
its lien and right to claima lien for | abor, services, or

materials furnished to ... (insert the nanme of your
custoner)... on the job of ...(insert the name of the
owner)... to the follow ng described property:

...(description of property)..

12
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This waiver and rel ease extends to any claimor right to claim

agai nst any paynment bond furni shed pursuant to s. 713.23 or s.
713. 245, Florida Statutes.
Rel eased Parti es:

DATED on ...., 19..... ...(Lienor)..
By: ........

Section 5. Paragraph (e) of subsection (1) of section
713.23, Florida Statutes, is anended to read:

713.23 Paynment bond. - -

(1)

(e) No action for the | abor or materials or supplies
may be instituted or prosecuted agai nst the contractor or
surety unl ess both notices have been given. No action shal
be instituted or prosecuted against the contractor or agai nst
the surety on the bond under this section after 1 year from
the performance of the labor or conpletion of delivery of the
mat erials and supplies. A contractor or the contractor's agent

or attorney nmay elect to shorten the prescribed tine within

which an action to enforce any cl ai magai nst a paynent bond

provided pursuant to s. 713.23 nay be commenced by serving on

the affected lienor a notice in substantially the foll ow ng

form
NOTI CE OF CONTEST OF CLAI M AGAI NST PAYMENT BOND

TQ (Nane and address of |ienor)

You are notified that the undersigned contests your

noti ce of nonpaynent, dated , , and served on
13
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t he undersi gned on , , and that the tinme within

which you may file suit to enforce your claimis linmted to 60

days fromthe date of service of this notice

DATED on ) )

Signed:....(Contractor or Attorney)....

The claimof any lienor upon whom such notice is served and

who fails to institute a suit to enforce his or her claim

agai nst the paynment bond within 60 days after service of such

notice shall be extinguished automatically. The clerk shal

mail a copy of the notice of contest to the clainmant at the

address shown in the notice of nonpaynent and shall certify to

such service on the face of the notice of contest and record

the notice. Service shall be deened conpl ete upon mailing.

(f) A claimagainst a payment bond provi ded pursuant

to this section may be discharged by an order of the circuit

court of the county where the property is located in the

following manner. Upon filing a conplaint therefor by any

interested party, the clerk shall issue a sunmons to the

lienor to show cause within 20 days why his or her claim

agai nst the paynment bond shoul d not be enforced by action or

extingui shed. Upon failure of the lienor to show cause why his

or her claimagainst the paynent bond shoul d not be enforced

or upon the lienor's failure to comence such action before

the return date of the summons, the court shall issue an order

extingui shing the claim

(g)tH- Any lienor has a direct right of action on the
bond agai nst the surety. A bond nust not contain any
provisions restricting the classes of persons protected

14
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t hereby or the venue of any proceeding. The surety is not
entitled to the defense of pro tanto di scharge as agai nst any
| i enor because of changes or nodifications in the contract to
which the surety is not a party; but the liability of the
surety may not be increased beyond the penal sum of the bond.
A lienor may not waive in advance his or her right to bring an
action under the bond agai nst the surety.

Section 6. Section 713.235, Florida Statutes, is
created to read

713.235 Waivers of right to cl ai magainst paynment

bond; forms.--

(1) When a person is required to execute a wai ver of

his or her right to nmake a cl ai magai nst a paynent bond

provided pursuant to s. 713.23 or s. 713.245, in exchange for

or to induce paynent of, a progress paynent, the waiver nmay be

in substantially the followi ng form
VWAI VER OF RIGHT TO CLAI M
AGAI NST THE PAYMENT BOND
PROGRESS PAYMENT
The undersigned, in consideration of the sum of

........ , hereby waives its right to clai magainst the

payrment bond provided pursuant to s. 713.23 or s. 713. 245,

Fl orida Statutes, for |abor, services, or materials furnished

through ....(insert date)....to....(insert the nane of your
custoner)....on the job of....(insert the name of the
owner)...., for inprovenents to the foll ow ng descri bed
proj ect:

(description of project)

15
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Thi s wai ver does not cover any unpaid retention or |abor

services, or materials furnished after the date specifi ed.

Rel eased Parti es:

(2) When a person is required to execute a wai ver of

his or her right to nmake a cl ai magai nst a paynent bond

provided pursuant to s. 713.23 or s. 713.245, in exchange for

or to induce paynent of, the final paynment, the waiver may be

in substantially the followi ng form
VWAI VER OF RIGHT TO CLAI M
AGAI NST THE PAYMENT BOND ( FI NAL PAYMENT)
The undersigned, in consideration of the final paynment

in the anount of $........ , hereby waives its right to claim

agai nst the paynent bond provided pursuant to s. 713.23 or s.

713.245, Florida Statutes, for all suns due for | abor

services, or materials furnished to ....(insert the nane of
your custonmer)....on the job of....(insert the nane of the
owner)...., for inprovenents to the foll ow ng descri bed
proj ect:

(description of project)

Rel eased Parti es:

16
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(3) A person may not require a claimant to furnish a

wai ver that is different fromthe fornms in subsections (1) and

(2).

(4) A claimant who executes a waiver in exchange for a

check may condition the waiver on paynent of the check

(5) A waiver that is not substantially sinmlar to the

forms in this section is enforceable in accordance with its

ter ms.
Section 7. This act shall take effect October 1, 1998.

Rk S R R Rk O R IRk S Ik R S

LEG SLATI VE SUMVARY

Revi ses provisions of law relating to liens to:
1. Provide an expedited proCedure for the
enforcenent of a claimagainst a Pa ynment bond.

Provi de describéed protection to a contractor and
surety when a contractor groEerIy furni shes a paynent
bond pursuant to s. 05, S

Provi de for MW|tten statenent to the contractor

e of labor and services

with resPect to the natur
per sonne

Revi se provisions with respect to liens of
persons not In privity to provide protection to the
contractor and suret% when a contractor properly
furnlshes a ﬂaynent on

. orize the contractor to serve a demand for

copy of contrast and statenents of account under
descri bed circunst ances.

Revi se the waiver of release of Iiens form

7. Provide for waivers of right to claimagainst a

payment bond.

See bill for details.
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