Florida Senate - 1998 CS for SB 1466
By the Cormittee on Judiciary and Senator Dudl ey

308-2082-98
1 A bill to be entitled
2 An act relating to liens; anending s. 255. 05,
3 F.S.; revising provisions pertaining to the
4 bond of a contractor constructing public
5 bui l di ngs; providing for revised tine periods
6 for certain clains; revising forns for waiver
7 of right to claimagainst bond; providing for
8 witten statements to the contractor with
9 respect to the nature of |abor or services
10 perforned in certain circunstances; providing
11 for the maintenance of actions in law and in
12 equity for breach of contract on public works
13 projects; anmending s. 713.01, F.S.; redefining
14 the terns "inprove," "inprovenent,"
15 "subcontractor," and "sub-subcontractor" to
16 i ncl ude reference to solid-waste renoval
17 anending s. 713.06, F.S.; revising provisions
18 relating to contractor's affidavit; anending s.
19 713.132, F.S.; revising requirenents pertaining
20 to service of notice of term nation; anending
21 s. 713.18, F.S.; revising requirenents
22 pertaining to service of docunents; anending s.
23 713.23, F.S.; anmending the tinefrane within
24 whi ch certain actions to enforce a claim
25 agai nst the paynent bond nmay conmence;
26 providing a form creating s. 713.235, F. S
27 providing for waivers of right to claimagainst
28 a paynent bond; providing forns; anending s.
29 713.24, F.S.; revising the process for
30 transferring liens to security; providing an
31 ef fective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (1) and
par agraphs (a), (b), and (c) of subsection (2) of section
255.05, Florida Statutes, are anmended, and subsections (8) and
(9) are added to that section, to read:

255.05 Bond of contractor constructing public
buil di ngs; form action by material nen. --

(1)(a) Any person entering into a formal contract with
the state or any county, city, or political subdivision
t hereof, or other public authority, for the construction of a
public building, for the prosecution and conpletion of a
public work, or for repairs upon a public building or public
work shall be required, before comencing the work or before
reconmencing the work after a default or abandonnent, to

execute, deliver to the public owner, and record in the public
records of the county where the inprovenent is |located, a
payrment and performance bond with a surety insurer authorized
to do business in this state as surety. The bond nust state on
its front page:the name, ant¢ princi pal business address, and

phone nunber of the contractor, the surety, the owner of the

property being inproved, and, if different fromthe owner, the

contracting public entity; the contract nunber assigned by the

contracting public entity; and ef—beth—theprincipat—and—the
strety—and—rust—econtatn a description of the project

sufficient to identify it, including, if applicable, a lega

description and the street address of the property being

i mproved, and a general description of the inprovenent. Such

bond shall be conditioned that the contractor performthe
contract in the tine and nmanner prescribed in the contract and
promptly nmake paynents to all persons defined in s. 713.01
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1| whose clains derive directly or indirectly fromthe

2 | prosecution of the work provided for in the contract. Any

3| claimant may apply to the governnental entity having charge of
4] the work for copies of the contract and bond and shal

5| thereupon be furnished with a certified copy of the contract
6 | and bond. The claimant shall have a right of action agai nst

7| the contractor and surety for the anmount due himor her

8 | including unpaid finance charges due under the claimnt's

9] contract. Such action shall not involve the public authority
10| in any expense. Wen such work is done for the state and the
11 | contract is for $100,000 or |ess, no paynent and perfornmance
12 | bond shall be required. At the discretion of the official or
13 | board awardi ng such contract when such work is done for any
14 | county, city, political subdivision, or public authority, any
15 | person entering into such a contract which is for $200, 000 or
16 | | ess may be exenpted from executing the paynment and

17 | performance bond. When such work is done for the state, the
18 | director of the Departnent of Managenent Services nmay del egate
19| to state agencies the authority to exenpt any person entering
20| into such a contract anobunting to nore than $100, 000 but |ess
21 | than $200, 000 from executing the paynment and perfornmance bond.
22| In the event such exenption is granted, the officer or

23| officials shall not be personally liable to persons suffering
24 | | oss because of granting such exenption. The Departnent of

25 | Managenent Services shall maintain information on the nunber
26 | of requests by state agencies for delegation of authority to
27 | wai ve the bond requirenents by agency and project nunber and
28 | whet her any request for del egati on was deni ed and the

29 | justification for the denial

30 (2)(a)l. A contractor or the contractor's agent or

31| attorney may elect to shorten the prescribed tine in this
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par agraph within which an action to enforce any cl ai m agai nst

a paynent bond provided pursuant to this section nay be

commenced by recording in the clerk's office a notice in

substantially the follow ng form

NOTI CE OF CONTEST OF CLAI M AGAI NST PAYMENT BOND
To: ...(Nane and address of clainant)...

You are notified that the undersigned contests your

noti ce of nonpaynent, dated ............ s e , and served

on the undersigned on ............ s e , and that the

time within which you may file suit to enforce your claimis

limted to 60 days after the date of service of this notice.

Signed:...(Contractor or Attorney)...

The cl ai mof any cl ai mant upon whom such notice is served and

who fails to institute a suit to enforce his or her claim

agai nst the paynment bond within 60 days after service of such

notice shall be extingui shed automatically. The cl erk shal

mail a copy of the notice of contest to the claimant at the

address shown in the notice of nonpaynent or nobst recent

anmendnent thereto and shall certify to such service on the

face of such notice and record the notice. Service is conplete

upon mailing.

2. A claimant, except a laborer, who is not in privity
with the contractor shall, before conmencing or not |ater than
45 days after commencing to furnish |abor, materials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
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bond for protection. Aclainmant who is not in privity with the
contractor and who has not received paynent for his or her

| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the

| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent nay be served at any tine
during the progress of the work or thereafter but not before
45 days after the first furnishing of |abor, services, or
materials, and not |ater than 90 days after the fina
furnishing of the | abor, services, or materials by the
claimant or, with respect to rental equipnent, not |ater than
90 days after the date that the rental equi pnment was | ast on
the job site available for use. No action for the |abor
materials, or supplies may be instituted against the
contractor or the surety unless both notices have been given.
An Ne action, except for an action exclusively for recovery of

r et ai nage, nust shatH be instituted against the contractor or

the surety on the paynent bond or the paynent provisions of a
conbi ned paynent and performance bond within after 1 year
after f+om the performance of the |abor or conpletion of
delivery of the materials or supplies. An action exclusively

for recovery of retai nage nust be instituted against the

contractor or the surety within 1 year after the perfornmance

of the labor or conpletion of delivery of the materials or

supplies, or within 90 days after the contractor's receipt of

final paynent (or the paynent estinate containing the owner's

final reconciliation of quantities if no further paynent is

earned and due as a result of deductive adjustnents) by the

contractor or surety, whichever cones |last.A claimant nmay not

wai ve in advance his or her right to bring an action under the
bond agai nst the surety. |In any action brought to enforce a
5
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cl ai m agai nst a paynent bond under this section, the
prevailing party is entitled to recover a reasonable fee for
the services of his or her attorney for trial and appeal or
for arbitration, in an anount to be determined by the court,
which fee nust be taxed as part of the prevailing party's
costs, as allowed in equitable actions.

(b) When a person is required to execute a waiver of
his or her right to nake a clai magai nst the paynent bond in
exchange for, or to induce paynent of, a progress paynent, the
wai ver may be in substantially the follow ng form

WAl VER OF RI GHT TO CLAI M
AGAI NST THE PAYMENT BOND
( PROGRESS PAYMENT)

The undersigned, in consideration of the sumof $....
hereby waives its right to claimagainst the paynent bond for

| abor, services, or materials furnished through ... (insert
date)... to ...(insert the nanme of your custoner)... on the
job of ...(insert the nanme of the owner)..., for inprovenents

to the follow ng described project:

(description of project)

Thi s wai ver does not cover any retention or any |abor,
services, or materials furnished after the date specifi ed.

DATED ON ........ , 19...
...(Caimnt)...
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(c) When a person is required to execute a waiver of
his or her right to nake a cl ai magai nst the paynent bond, in

exchange for, or to induce paynent of, the final paynent, the
wai ver may be in substantially the follow ng form

WAl VER OF RI GHT TO CLAI M
AGAI NST THE PAYMENT BOND ( FI NAL PAYMENT)

The undersigned, in consideration of the final paynment
in the anpbunt of $...., hereby waives its right to claim
agai nst the paynment bond for |abor, services, or naterials
furnished to ...(insert the nane of your custoner)... on the
job of ...(insert the name of the owner)..., for inprovenents
to the follow ng described project:

(description of project)
DATED ON ........ , 19...

...(Caimnt)...

(8) When a contractor has furnished a paynent bond

pursuant to this section, he or she may, when the state,

county, nmunicipality, political subdivision, or other public

authority nmakes any paynent to the contractor or directly to a

claimant, serve a witten demand on any other clainmant for a

witten statenent under oath of his or her account showi ng the

nature of the | abor or services perforned and to be perforned,

if any; the materials furnished; the naterials to be

furnished, if known; the anpunt paid on account to date; the

amount due; and the anmount to becone due, if known, as of the
7
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1| date of the statenent by the claimant. Any such denmand to a

2| claimant nmust be served on the claimant at the address and to
3| the attention of any person who is designated to receive the

4| denand in the notice to contractor served by the claimant. The
5| failure or refusal to furnish the statenent does not deprive

6| the claimant of his or her rights under the bond if the demand
7| is not served at the address of the claimant or directed to

8| the attention of the person designated to receive the demand
9|inthe notice to contractor. The failure to furnish the

10| statenent within 30 days after the demand, or the furnishing
11| of a false or fraudul ent statenent, deprives the clai mant who
12| fails to furnish the statenent, or who furnishes the fal se or
13 | fraudul ent statenent, of his or her rights under the bond. I|f
14 | the contractor serves nore than one demand for statenent of

15| account on a claimant and none of the information regarding

16 | t he account has changed since the claimants | ast response to a
17 | demand, the failure or refusal to furnish such statenent does
18 | not deprive the claimant of his or her rights under the bond.
19 | The negligent inclusion or om ssion of any information

20 | deprives the claimant of his or her rights under the bond to
21| the extent that the contractor can denpnstrate prejudice from
22 | such act or omission by the claimant. The failure to furnish a
23 | response to a denand for statenent of account does not affect
24 | the validity of any claimon the bond being enforced in a

25| lawsuit filed before the date the demand for statenent of

26 | account is received by the clai nant.

27 (9) On any public works project on which the public

28 | authority requires a performance and paynent bond, suits at

29 | law and in equity nay be brought and nmintai ned by and agai nst
30| the public authority on any contract claimarising frombreach
31| of an express or inplied provision of a witten agreenent or a
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witten directive issued by the public authority pursuant to

the witten agreenent. |In any such suit, the public authority

and the contractor shall have all of the sane rights,

obligations, renedies, and defenses as a private person under

a like contract, except that no liability may be based on an

oral nodification of the witten contract or witten

directive. Notw thstanding anything to the contrary contai ned

herein, no enpl oyee or agent of the public authority may be

held personally liable to an extent greater than that pursuant

to s. 768.28, and no suit sounding in tort shall be maintained

agai nst the public authority.
Section 2. Subsections (12), (13), (26), and (27) of
section 713.01, Florida Statutes, are anended to read:
713.01 Definitions.--As used in this part, the term
(12) "lnprove" neans build, erect, place, nake, alter

renove, repair, or denolish any inprovenent over, upon
connected with, or beneath the surface of real property, or
excavate any land, or furnish materials for any of these

pur poses, or performany |abor or services upon the

i mprovenents, including the furnishing of carpet or rugs or
appl i ances that are permanently affixed to the real property
and final construction cleanup to prepare a structure for
occupancy; or performany |abor or services or furnish any
materials in grading, seeding, sodding, or planting for

| andscapi ng purposes, including the furnishing of trees,
shrubs, bushes, or plants that are planted on the rea
property, or in equipping any inprovenent with fixtures or
per manent apparatus or provide any solid-waste coll ection or

di sposal on the site of the inprovenent.

(13) "lnprovenent" neans any buil ding, structure,
construction, denplition, excavation, solid-waste renoval,
9
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| andscapi ng, or any part thereof existing, built, erected,
pl aced, nade, or done on land or other real property for its
per manent benefit.

(26) "Subcontractor" neans a person other than a
mat eri al man or | aborer who enters into a contract with a
contractor for the performance of any part of such
contractor's contract, including the renoval of solid waste

fromthe real property.

(27) "Sub-subcontractor" nmeans a person other than a
mat eri al man or | aborer who enters into a contract with a
subcontractor for the performance of any part of such
subcontractor's contract, including the renoval of solid waste

fromthe real property.

Section 3. Paragraph (a) of subsection (2), and
par agraph (d) of subsection (3) of section 713.06, Florida
Statutes, are anended to read

713.06 Liens of persons not in privity; proper
paynments. - -

(2)(a) Al lienors under this section, except
| aborers, as a prerequisite to perfecting a lien under this
chapter and recording a claimof lien, nust serve a notice on
the owner setting forth the lienor's nane and address, a
description sufficient for identification of the rea
property, and the nature of the services or materials
furnished or to be furnished. A sub-subcontractor or a
mat eri al man to a subcontractor nust serve a copy of the notice
on the contractor as a prerequisite to perfecting a |lien under
this chapter and recording a claimof lien. A materialman to a
sub- subcontract or nust serve a copy of the notice to owner on
the contractor as a prerequisite to perfecting a |ien under
this chapter and recording a claimof lien. A materialman to a

10
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sub- subcontractor shall serve the notice to owner on the
subcontractor if the material man knows the name and address of
t he subcontractor. The notice nust be served before
commenci ng, or not later than 45 days after commencing, to
furnish his or her |abor, services,or materials, but, in any
event, before the date of the owner's disbursenent of the
final paynent after the contractor has furnished the affidavit
under subparagraph (3)(d)1. The notice nust be served
regardl ess of the nethod of paynents by the owner, whether
proper or inproper, and does not give to the lienor serving
the notice any priority over other lienors in the sane
category; and the failure to serve the notice, or to tinely
serve it, is a conplete defense to enforcenent of a lien by
any person. The serving of the notice does not dispense with
recording the claimof lien. The notice is not a lien, cloud,
or encunbrance on the real property nor actual or constructive
notice of any of them

(3) The owner nmay nmke proper paynents on the direct
contract as to lienors under this section, in the foll ow ng
manner :

(d) When the final paynent under a direct contract
beconmes due the contractor

1. The contractor shall give to the owner an affidavit
stating, if that be the fact, that all lienors under his or
her direct contract who have tinely served a notice to owner

on the owner and the contractor have been paid in full or, if

the fact be otherw se, show ng the name of each such |ienor

who has not been paid in full and the anmobunt due or to becone

due each for |abor, services, or materials furnished. The

contractor shall have no lien or right of action against the

owner for |abor, services, or materials furni shed under the
11
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direct contract while in default for not giving the owner the
af fidavit; however, the negligent inclusion or onission of any

information in the affidavit which has not prejudiced the

owner does not constitute a default that operates to defeat an

otherwise valid lien. The contractor shall execute the

affidavit and deliver it to the owner at |least 5 days bhefore
instituting an action as a prerequisite to the institution of
any action to enforce his or her lien under this chapter, even
if the final paynent has not becone due because the contract
is terninated for a reason other than conpletion and
regardl ess of whether the contractor has any lienors working
under himor her or not.

2. If the contractor's affidavit required in this
subsection recites any outstanding bills for |abor, services,
or materials, the ower may, after giving the contractor at
| east 10 days' witten notice, pay such bills in full direct
to the person or firmto which they are due, if the bal ance
due on a direct contract at the tinme the affidavit is given is
sufficient to pay themand |lienors giving notice, and shal
deduct the anmpbunts so paid fromthe bal ance due the
contractor. Lienors listed in said affidavit not giving
noti ce, whose 45-day notice tinme has not expired, shall be
paid in full or pro rata, as appropriate, fromany bal ance
then renai ni ng due the contractor; but no |ienor whose notice
time has expired shall be paid by the owner or by any other
person except the person with whomthat |ienor has a contract.

3. If the balance due is not sufficient to pay in ful
all lienors listed in the affidavit and entitled to paynment
fromthe owner under this part and other lienors giving
notice, the owner shall pay no noney to anyone until such tine
as the contractor has furnished himor her with the

12
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1| difference; however, if the contractor fails to furnish the

2| difference within 10 days fromdelivery of the affidavit or

3| notice fromthe owner to the contractor to furnish the

4 | affidavit, the owner shall determ ne the anpbunt due each

5| lienor and shall disburse to themthe amounts due from him or
6| her on a direct contract in accordance with the procedure

7 | established by subsection (4).

8 4. The owner shall have the right to rely on the

9] contractor's affidavit given under this paragraph in nmaking
10| the final paynent, unless there are lienors giving notice who
11 ) are not listed in the affidavit. |If there are lienors giving
12 | notice who are not so listed, the owner may pay such lienors
13 | and any persons listed in the affidavit that are entitled to
14 | be paid by the owner under subparagraph (d)2. and shal

15 | t hereupon be di scharged of any further responsibility under
16 | the direct contract, except for any bal ance that may be due to
17 | the contractor.

18 5. The owner shall retain the final paynent due under
19 | the direct contract that shall not be disbursed until the

20| contractor's affidavit under subparagraph (d)1. has been

21 | furnished to the owner.

22 6. Wien final paynent has becone due to the contractor
23| and the owner fails to withhold as required by subparagraph
24| (d)5., the property inproved shall be subject to the ful

25| anount of all valid liens of which the owner has notice at the
26 | time the contractor furnishes his or her affidavit.

27 Section 4. Subsection (1) of section 713.132, Florida
28 | Statutes, is anended to read:

29 713.132 Notice of ternination.--

30

31
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(1) An owner may termnate the period of effectiveness
of a notice of commencenent by executing, swearing to, and
recording a notice of term nation that contains:

(a) The sane information as the notice of
comencenent ;

(b) The recording office docurment book and page
ref erence nunbers and date of the notice of comencenent;

(c) A statenent of the date as of which the notice of
commencenent is termnated, which date nmay not be earlier than
30 days after the notice of ternmination is recorded;

(d) A statenent specifying that the notice applies to
all the real property subject to the notice of comencenent or
speci fying the portion of such real property to which it
appl i es;

(e) A statenent that all lienors have been paid in
full; and

(f) A statenent that the owner has, before recording
the notice of term nation, served a copy of the notice of
ternm nation on the contractor and on each |ienor who has given
notice. The owner is not required to serve a copy of the

notice of ternmination on any |lienor who has executed a wai ver

and rel ease of lien upon final paynent in accordance with s.
713. 20.

Section 5. Section 713.18, Florida Statutes, is
amended to read:

713.18 Manner of serving notices and ot her
i nstrunents. - -

(1) Service of notices, clains of lien, affidavits,
assignnments, and other instrunments permtted or required under
this part, or copies thereof when so permtted or required,

14
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unl ess ot herwi se specifically provided in this part, nust be
made by one of the followi ng nethods:

(a) By actual delivery to the person to be served; or
if a partnership, to one of the partners; or, if a
corporation, to an officer, director, nmanagi ng agent, or
busi ness agent thereof.

(b) By nmiling the sane, postage prepaid, by
registered or certified mail to the person to be served at her
or his last known address and evi dence of delivery. If a
notice to owner is nmailed pursuant to this paragraph within 40

days after the date the lienor first furnishes | abor

services, or materials, service of that notice is effective as

of the date of mailing if the person who served the notice

mai ntains a registered or certified mail | og that shows the

date the notice was served, the registered or certified nai

nunber issued by the United States Postal Service, the nane

and address of the person served, and the date stanp of the

United States Postal Service confirmng the date of namiling.

If an instrument served pursuant to this paragraph by—this

rethed to the | ast address shown in the notice of comrencenent
or any anmendnent thereto or, in the absence of a notice of
commencenent, to the last address shown in the building permt
application is not received, but is returned by the United
States Postal Service as being "refused," "nobved, not
forwardabl e," or "unclained," or is otherwi se not delivered or
deliverabl e through no fault of the person serving the item
then service is effective as of the date of mailing.

(c) If neither of the foregoing nethods can be
acconpl i shed, by posting on the prenmni ses.

(2) If the real property is owned by nore than one
person, a |ienor nmay serve any notices or other papers under

15
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this part on any one of such owners, and such notice is deened
notice to all owners.

(3) Service of notices or copies thereof, pernmtted or
required under this part, may be nade by facsinile
transni ssi on when the person being served has listed that
person's facsim|e phone nunber in the Notice of Commencenent.
Fhe—owner—rust—be—served—wi-th—theNotieceto-Omer—in—the
manner—spect-Hed—in—subseetion—{2—of—this—seet+on— The
lienor's facsinile confirmation sheet with the correct
facsini | e phone nunber shall be proof of the date and tine the
noti ce was served.

Section 6. Paragraph (e) of subsection (1) of section
713.23, Florida Statutes, is anended to read:

713.23 Paynment bond. - -

(1)

(e) No action for the | abor or materials or supplies
may be instituted or prosecuted agai nst the contractor or
surety unl ess both notices have been given. No action shal
be instituted or prosecuted against the contractor or agai nst
the surety on the bond under this section after 1 year from
the performance of the labor or conpletion of delivery of the
mat erials and supplies. A contractor or the contractor's agent

or attorney nmay elect to shorten the prescribed tine within

which an action to enforce any cl ai magai nst a paynent bond

provided pursuant to this section or s. 713.245 nay be

commenced by recording in the clerk's office a notice in

substantially the follow ng form
NOTI CE OF CONTEST OF CLAI M AGAI NST PAYMENT BOND

To: ........ (Narme and address of lienor)........

16

CODING:Words st+ieken are deletions; words underlined are additions.




gggrgggz§ggate - 1998 CS for SB 1466

1 You are notified that the undersigned contests your

2 | notice of nonpaynent, dated ........ , ...., and served on the
3| undersigned on ........ , ...., and that the tinme within which
41 you nay file suit to enforce your claimis limted to 60 days
5| fromthe date of service of this notice

6

7| DATED on ............ L e

8

9] Signed: ... (Contractor or Attorney)..

10

11| The claimof any |lienor upon whom such notice is served and
12 | who fails to institute a suit to enforce his or her claim

13 | agai nst the paynent bond within 60 days after service of such
14 | notice shall be extinguished automatically. The clerk shal

15| mail a copy of the notice of contest to the lienor at the

16 | address shown in the notice of nonpaynent or nobst recent

17 | amendnent thereto and shall certify to such service on the

18 | face of such notice and record the notice. Service is conplete
19 | upon nmili ng.
20 Section 7. Section 713.235, Florida Statutes, is
21| created to read
22 713.235 Waivers of right to cl ai magai nst paynment
23 | bond; forns.--
24 (1) When a person is required to execute a wai ver of
25| his or her right to nake a cl ai m agai nst a paynent bond
26 | provided pursuant to s. 713.23 or s. 713.245, in exchange for
27 | or to induce paynent of, a progress paynent, the waiver nay be
28 | in substantially the followi ng form
29 VWAI VER OF RIGHT TO CLAI M
30 AGAI NST THE PAYMENT BOND
31 ( PROGRESS PAYMENT)

17
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1998 CS for SB 1466
308- 20

i
2082- 98

The undersigned, in consideration of the sum of

.......... hereby waives its right to clai magainst the

payrment bond for |abor, services, or nmaterials furni shed

through ... (insert date)..., to ... (insert the nane of your
custoner)... on the job of ... (insert the nane of the
owner)..., for inprovenents to the foll ow ng described

proj ect:

(description of project)

Thi s wai ver does not cover any retention or any |abor,

services, or materials furnished after the date specifi ed.

(2) When a person is required to execute a wai ver of

his or her right to nmake a cl ai magai nst a paynent bond

provided pursuant to s. 713.23 or s. 713.245, in exchange for

or to induce paynent of, the final paynment, the waiver may be

in substantially the followi ng form
VWAI VER OF RIGHT TO CLAI M
AGAI NST THE PAYMENT BOND ( FI NAL PAYMENT)
The undersigned, in consideration of the final paynment

in the anount of $........ , hereby waives its right to claim

agai nst the paynment bond for |abor, services, or naterials

furnished to ... (insert the nane of your custoner)... on the

job of ... (insert the nane of the owner)..., for inprovenents

to the follow ng described project:

(description of project)
18
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(3) A person may not require a claimant to furnish a

wai ver that is different fromthe fornms in subsections (1) and

(2).

(4) A person who executes a waiver in exchange for a

check may condition the waiver on paynent of the check

(5) A waiver that is not substantially sinmlar to the

forms in this section is enforceable in accordance with its

t er ns.

Section 8. Section 713.24, Florida Statutes, is
amended to read:

713.24 Transfer of liens to security.--

(1) Any lien clained under this part may be
transferred, by any person having an interest in the rea
property upon which the lien is inposed or the contract under
which the lien is clained, fromsuch real property to other
security by either:

(a) Depositing in the clerk's office a sum of noney,
or

(b) Filing in the clerk's office a bond executed as
surety by a surety insurer licensed to do business in this
st at e,

either to be in an anount equal to the amobunt denmanded in such
claimof lien, plus interest thereon at the legal rate for 3
years, plus$l, 000 or 25 percent of the anpbunt demanded in the

claimof lien, whichever is greater,$566 to apply on any

attorney's fees and court costs that whieh nay be taxed in any
19
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proceeding to enforce said lien. Such deposit or bond shall be
conditioned to pay any judgnent or decree which nmay be
rendered for the satisfaction of the Iien for which such claim
of lien was recorded. Upon naking such deposit or filing such
bond, the clerk shall nmake and record a certificate show ng
the transfer of the lien fromthe real property to the
security and shall mail a copy thereof by registered or
certified mail to the Iienor named in the claimof lien so
transferred, at the address stated therein. Upon filing the
certificate of transfer, the real property shall thereupon be
rel eased fromthe lien clainmed, and such |ien shall be
transferred to said security. In the absence of allegations of

privity between the lienor and the owner, and subject to any

order of the court increasing the anount required for the lien

transfer deposit or bond, no other judgnent or decree to pay

noney nay be entered by the court against the owner. The clerk

shall be entitled to a fee for nmaking and serving the
certificate, in the sumof $10. |If the transaction involves
the transfer of nmultiple liens, an additional charge of $5 for
each additional lien shall be charged. For recording the
certificate and approving the bond, the clerk shall receive
her or his usual statutory service charges as prescribed in s.
28.24. Any nunber of liens may be transferred to one such
security.

(2) Any excess of the security over the aggregate
anmount of any judgnents or decrees rendered plus costs
actually taxed shall be repaid to the party filing the sane or
her or his successor in interest. Any deposit of noney shal
be considered as paid into court and shall be subject to the
provisions of law relative to paynents of noney into court and
t he disposition of sane.

20
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(3) Any party having an interest in such security or
the property fromwhich the lien was transferred nay at any
time, and any nunber of tines, file a conplaint in chancery in
the circuit court of the county where such security is
deposited, or file a notion in a pending action to enforce a
lien, for an order to require additional security, reduction
of security, change or substitution of sureties, paynent of

di scharge thereof, or any other matter affecting said
security. If the court finds that the anbunt of the deposit or

bond in excess of the anpunt clained in the claimof lienis

insufficient to pay the lienor's attorney's fees and court

costs incurred in the action to enforce the lien, the court

nust increase the anmobunt of the cash deposit or lien transfer
bond.

(4) If a ne proceeding to enforce a transferred lien
i s not shatt—be comenced within the tine specified in s.
713.22 or if it appears that the transferred |ien has been
satisfied of record, the clerk shall return said security upon
request of the person depositing or filing the sane, or the
i nsurer.

Section 9. This act shall take effect July 1, 1998.

21
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1466

The Conm ttee Substitute for Senate Bill 1466:

Provi des that on any public works project on which a
perfornmance bond is required, suits nay be brought at |aw
or in equity by or against the public authority on any
contract claimarising frombreach of an express. or

inmplied provision of a witten agreenent or a witten
directive issued by the public alUthority pursuant to the
witten agreenent. I n such a suit, the public authority
and the contractor have all of the same rights,
oblrgatrons renedi es, and defenses as a Brrvate per son
under I'i ke contract. except that no liability nay be
based on an oral nodification of the witten contract or
witten directive.

I ncludes the collection or disposal of solid waste in the
construction lien aw as an i nprovenent to the rea

property.
Del et es provrsrons ent itling a contractor who furnishes a

bond and follo roper aynent procedure set forth
ins. 713. 06, , o t he ﬂ oper paynent  defenses for
the property omner set forth in that secti on.

Del etes provisions allowing a contractor to denmand a
statenent of accounts fromlienors.

Provi des for attorne¥ s fees in actions to enforce a |ien
i ch has been trans erred to other security and requires
? nonet ary deposit or bond to secure paynent of such
ees.
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