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By the Committee on Real Property & Probate and
Repr esent ati ve Edwards

1 A bill to be entitled

2 An act relating to tineshare plans; anending s.
3 721.03, F.S.; revising language with respect to
4 the scope of the chapter; providing for certain
5 rules; anending s. 721.06, F.S.; revising

6 | anguage with respect to contracts for the

7 purchase of tineshare periods; anending s.

8 721.07, F.S.; revising language with respect to
9 public offering statenents; providing a tine

10 period for anmendnents which add a new conponent
11 site to an approved nultisite tineshare plan

12 anending s. 721.075, F.S.; deleting | anguage

13 wWith respect to certain incidental benefits

14 of fered by a devel oper; anending s. 721. 09,

15 F.S.; revising | anguage with respect to

16 reservation agreenents; providing for

17 cancel |l ation of such agreenents under certain
18 ci rcunstances; anending s. 721.13, F.S.

19 revising |language with respect to managenent;
20 anmending s. 721.15, F. S.; revising | anguage

21 Wi th respect to assessnents for common

22 expenses; anmending s. 721.18, F.S.; revising a
23 time period with respect to the filing of

24 certain information concerning exchange

25 prograns; anmending s. 721.26, F.S.; authorizing
26 the inposition of penalties with respect to

27 certain rules; creating part IIl of chapter

28 721, F.S.; creating the "Tineshare Lien

29 Forecl osure Act"; providing | egislative

30 pur pose; providing definitions; providing

31 gual i fications of trustees and appoi ntment of

1
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1 successor trustees; providing for disclosure

2 and acknow edgnent; providing for conditions to

3 t he exercise of the power of sale by a trustee;

4 providing for the manner of delivery of notice

5 of default and intent to sell; providing for

6 notice of sale; providing for publication of

7 notice of sale; providing for trustee's

8 certificate of conpliance; providing for the

9 manner of sale; providing for the effect of the

10 trustee's sale; providing for the issuance of a

11 trustee's deed; providing for the disposition

12 of the proceeds of sale; providing for the form

13 and effect of the trustee's deed; providing for

14 the application of the part; providing an

15 ef fective date.

16

17 | Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Paragraphs (b) and (c) of subsection (1) of
20| section 721.03, Florida Statutes, are anended to read:
21 721.03 Scope of chapter.--
22 (1) This chapter applies to all tineshare plans
23 | consisting of nore than seven tinmeshare periods over a period
24 | of at least 3 years in which the accommpdations or facilities
25| are located within this state; provided that:
26 (b) Wth respect to tineshare plans containing
27 | accommodations or facilities located in this state which are
28 | offered for sale outside the jurisdictional limts of the
29| United States, such offers shall be exenpt fromthe
30| requirenents of this chapter so long as the seller files the
3l | information required by s. 721.07 or s. 721.55 with, and
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1| obtains the approval of, the division eonptHes—wth—the

2 | provisions—of—this—paragraph. This exenption shall cone into
3| effect upon the filing of such infornmation with the division
4] so long as approval is obtained within 6 nonths after the
5]initial filing at which tine the exenption will expire unless
6| the division stipulates otherwi se or approves the filing. The
7| fees set forth in s. 721.07(4) shall apply to all filings made
8 | hereunder. Each purchase contract utilized in any offer of a

9| tinmeshare plan that occurs outside the jurisdictional limts
10| of the United States shall contain the foll owing disclosure in
11 | conspicuous type i medi ately above the space provided for the
12 | purchaser's signature:

13

14 | The offering of this tineshare plan outside the jurisdictiona
15| linmts of the United States of Anerica is exenpt from

16 | regul ation under Florida | aw, and any such purchase is not

17 | protected by the State of Florida. However, the nmanagenent
18 | and operation of any acconmpdations or facilities located in
19| Florida is subject to Florida law and may give rise to
20 | enforcenent action regardless of the |ocation of any offer
21
22 | Purchaser should note that (name of devel oper or other person
23| or entity) at (address) has a (descri be devel oper's or other
24 | person's or entity's actual interest) in the acconmopdati ons
25| and facilities of the tineshare plan
26
27 (c) The exenption provided in paragraph (a) shall not
28 | apply unless and until a claimof exenption fromregulation
29 | containing the information required by paragraph (a) and s.
30| 721.51(3)(b) and acconpani ed by the fee required by s.
31| 721.51(3)(b) is filed with and approved by the division. The

3
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division is authorized to pronul gate rul es designating those
provisions of ss. 721.07 and 721.55 which need not be

addressed in the filings required in paragraph (b). Fhe

Section 2. Paragraph (f) of subsection (1) of section
721.06, Florida Statutes, is anmended to read:

721.06 Contracts for purchase of tinmeshare periods.--

(1) Each seller shall utilize, and furnish each
purchaser a fully conpleted and executed copy of, a contract
pertaining to the sale, which contract shall include the
followi ng information:

(f) Inmediately prior to the space reserved in the
contract for the signature of the purchaser, in conspicuous
type, substantially the follow ng statenents:

You may cancel this contract wi thout any penalty or
obligation within 10 cal endar days after fremthe date you
sign this contract, and within watit+ 10 cal endar days after
the date you receive the approved public offering statenent,
whi chever is later.

If you decide to cancel this contract, you nust notify
the developer in witing of your intent to cancel. Your
notice of cancellation shall be effective upon the date sent

and shall be sent to ...(Nane of Developer)... at ...(Address
of Developer).... Any attenpt to obtain a waiver of your
cancellation right is unlawful. Wile you nay execute al

cl osi ng docunents in advance, the closing, as evidenced by

4
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1| delivery of the deed or other docunent, before expiration of
2 | your 10-day cancellation period, is prohibited.

3 Section 3. Paragraph (a) of subsection (3) of section
41 721.07, Florida Statutes, is anended to read:

5 721.07 Public offering statenent.--Prior to offering
6 | any tineshare plan, the devel oper nust file a public offering
7| statenment with the division for approval as prescribed by s.
8| 721.03, s. 721.55, or this section. Until the division

9 | approves such filing, any contract regarding the sale of the
10 | timeshare plan which is the subject of the public offering

11 | statenent is voidable by the purchaser

12 (3)(a)l. Any change to an approved filing shall be

13| filed with the division for approval as an anendnent prior to
14 | beconing effective. The division shall have 20 days after

15| recei pt of a proposed anendnent to approve or cite

16 | deficiencies in the proposed anendnent. |f the division fails
171 to act within 20 days, the amendnent will be deened approved.
18 | In the event that the proposed anendnent adds a new conponent
19| site to an approved multisite tineshare plan, the division's
20| initial period in which to approve or cite deficiencies shal
21| be 45 days.|If the developer fails to adequately respond to

22 | any deficiency notice within 30 days, the division may reject
23 | the anendrment. Subsequent to such rejection, a new filing fee
24 | pursuant to subsection (4) and a new division initial review
25 | period pursuant to this paragraph shall apply to any refiling
26 | or further review of the rejected anendnent.

27 2. For filings only subject to this part, each

28 | approved anendnent, other than an anendnent nade only for the
29 | purpose of the addition of a phase or phases to the tineshare
30| plan in the nmanner described in the tineshare instrunent,

31| shall be delivered to a purchaser no later than 10 days pri or

5
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to closing. For filings nmade under part Il, each approved
anmendnent to the nmultisite tinmeshare plan public offering
statenent, other than an anendnent nmade only for the purpose
of the addition, substitution, or deletion of a conponent site
pursuant to part Il or the addition of a phase or phases to a
conponent site of a nultisite tinmeshare plan in the nmanner
described in the tineshare instrunent, shall be delivered to a
purchaser no later than 10 days prior to closing.

3. Anendnents made to a tineshare instrunent for a
conponent site located in this state shall only be delivered
to those purchasers who will receive a tineshare estate or a
specific timeshare license in that conponent site. Anendnents
made to a tineshare instrunment for a conponent site not
|ocated in this state are not required to be delivered to
pur chasers.

Section 4. Subsections (4) and (5) of section 721.075,
Fl orida Statutes, are anended to read

721.075 Incidental benefits.--Incidental benefits

shall be offered only as provided in this section
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1 | assturance—aceceptet—by—the—diviston—shat—beused—toprovide

2 | refunds—topurchasers—pursuant—to—this—seectiron—t+f—the

3 | aggregate—represented—value—of aH—ineidentat—benefits—offered
4 | by—a—developer—to—apurchaser—is—egual—to—or—tess—than>5

5 | pereent—of—thepurehasepricepai-td—bythat—purchaser—no

6 | assurance—shat—bereguiredt+romthe—developer—prior—to

7 | etfering—any—incidental—benetit—

8 (4) 5 Al purchaser renedies pursuant to s. 721.21

9| shall be available for any violation of the provisions of this
10 | section.

11 Section 5. Subsection (1) of section 721.09, Florida
12 | Statutes, is anended to read:

13 721.09 Reservation agreenents; escrows. --

14 (1)(a) Prior to filing the public offering statenent
15| with the division, a seller shall not offer a tineshare plan
16 | for sale but nmay accept reservation deposits and advertise the
17 | reservati on deposit program upon approval by the division of a
18 | fully executed escrow agreenent and reservation agreenent

19 | properly filed with the division

20 (b) Reservations shall not be taken on a tineshare

21| plan unless the seller has an ownership interest or |easehold
22 | interest, of a duration at |east equal to the duration of the
23 | proposed tinmeshare plan, in the land upon which the tineshare
24 | plan is to be devel oped.

25 (c) In the event the tinmeshare plan which is the

26 | subject of the reservation agreenent has not been filed with
27 | the division pursuant to s. 721.07(5) or s. 721.55 within 90
28 | days after the date the division approves the reservation

29 | agreenent filing, the seller shall imediately cancel al

30 | outstandi ng reservation agreenents, refund all escrowed funds
31| to prospective purchasers, and di scontinue accepting

.
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1| reservation deposits or advertising the availability of

2 | reservation agreenents.

3 (d) A seller who has filed a reservation agreenent and
4 | an escrow agreenent pursuant to this section may advertise the
5] reservation agreenent program provi ded that the advertising

6| mterial neets the foll owi ng requirenents:

7 1. The seller shall conply with the provisions of s

8] 721.11 with respect to such advertising nmateri al

9 2. The advertising naterial shall be limted to a

10 | general description of the proposed tineshare plan, including,
11| but not limted to, a general description of the type, nunber
12 | and size of accommodations and facilities and the nane of the
13 | proposed ti neshare pl an

14 3. The advertising naterial shall contain a statenent
15| that the advertising material is being distributed in

16 | connection with an approved reservation agreenent filing only
17 | and that the seller cannot offer an interest in the tinmeshare
18 | plan for sale until a public offering statenent has been filed
19| with the division in accordance with this chapter
20 Section 6. Paragraphs (c), (e), and (i) of subsection
21| (3) and subsection (4) of section 721.13, Florida Statutes,
22 | are anmended to read:
23 721.13 Managenent. - -
24 (3) The duties of the managing entity include, but are
25| not limted to:
26 (c)1. Providing each year to all purchasers an
27 | item zed annual budget which shall include all estinmated
28 | revenues and expenses. The budget shall be in the form
29 | required by s. 721.07(5)(x) and shall be the final budget
30 | adopted by the managing entity for the current fiscal year
31| The budget shall contain, as a footnote or otherw se, any

8
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related party transaction disclosures or notes which appear in
the audited financial statenments of the nanaging entity for

t he previ ous budget year as required by paragraph (e). A copy
of the final budget shall be filed with the division within 30
days after its adoption by the managing entity together with a

statenent of the nunber of periods of 7-day annual use

availability that exist within the tineshare plan, including

those periods filed for sale by the devel oper but not yet

committed to the tineshare plan, for which annual fees are

required to be paid to the division pursuant to s. 721.27.

2. Notwithstandi ng anything contained in chapter 718
or chapter 719 to the contrary, the board of adninistration of
an owners' association which serves as nanaging entity may
fromtine to tine reall ocate reserves for deferred mai ntenance
and capital expenditures required by s. 721.07(5)(x)3.a.(Xl)
fromany deferred nmai ntenance or capital expenditure reserve
account to any ot her deferred mai ntenance or capita
expendi ture reserve account or accounts in its discretion
wi t hout the consent of purchasers of the tinmeshare plan.

Funds in any deferred mai ntenance or capital expenditure
reserve account may not be transferred to any operating
account without the consent of a majority of the purchasers of
the tinmeshare pl an.

(e) Arranging for an annual independent audit of the
financi al statenents aH—thebooks—and—{financiat—records of
the tinmeshare plan by a certified public accountant |icensed

by the Board of Accountancy of the Departnent of Business and

Pr of essi onal Regul ation,in accordance with generally accepted

auditing standards as defined by the rules of the Board of

Account ancy of the Departnent of Business and Professiona

Regul ati on. The financial statenents required by this section
9
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shal | be prepared on an accrual basis using fund accounti ng,

and shall be presented in accordance with generally accepted

accounting principles. A copy of the audited financi al
statenents audit shall be filed with the division and
forwarded to the board of directors and officers of the

owners' association—efr, if one exists, no |later than 5

cal endar nonths after the end of the tineshare plan's fisca

year. |f no owners' association exists, the—eowrer—oef each

pur chaser t+weshare—period shall be notified, no later than 5
nonths after the end of the tinmeshare plan's fiscal year, that
a copy of the audited financial statenments such—aueit is
avai |l abl e upon request to the managing entity. Notw thstandi ng
any requirenment of s. 718.111(13) or (14), the audited
financial statenments required by this section shall be the

only annual financial reporting requirenents for tineshare

condom ni uns.

(i) Subnitting to the division the statenent of
recei pts and di sbursenents regardi ng the ad val oremtax escrow
account as required by s. 192.037(6)(e). The statenent of

recei pts and di sbursenents shall also include a statenent

di sclosing that all ad val oremtaxes have been paid in full to

the tax collector through the current assessnent year, or, if

all such ad val oremtaxes have not been paid in full to the

tax collector, a statenent disclosing those assessment years

for which there are outstandi ng ad val oremtaxes due and the

total anount of all delinquent taxes, interest, and penalties

for each such assessnent year as of the date of the statenent

of receipts and di shursenents.

(4) The managing entity shall nmaintain anong its
records and provide to the division upon request a conplete
list of the nanes and addresses of all purchasers and owners

10
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of tinmeshare units in the tineshare plan. The nanaging entity
shal | update this list no | ess frequently than quarterly.
Pursuant to paragraph (3)(d), the managing entity nmay not
publish this owner's list or provide a copy of it to any
purchaser or to any third party other than the division.

However  if—t4 . IR rorini
L o I L I
. L " I . I

#19-the managing entity shall initiate a mailing to those
persons |listed on the owner's list upon the witten request of
any purchaser if the purpose of the mailing is to advance
| egiti mate associ ati on business, such as a proxy solicitation
for any purpose, including the recall of one or nore board
nmenbers or the di scharge of the manager or nmanagenent firm
The use of any proxies solicited in this manner nust conply
with the provisions of the tineshare instrunent and this
chapter. The board of administration of the association shal
be responsible for determ ning the appropriateness of any
mai | i ng requested pursuant to this subsection, and it shall be
a violation of this chapter and of part VIII of chapter 468
for the board of administration and/or the nmanager or
managenent firmto refuse to initiate any nmailing requested
for the purpose of advancing legitinmate associ ati on busi ness.
The purchaser who requests the mailing nust reinburse the
association in advance for the association's actual costs in
perforning the nmailing.

Section 7. Subsection (1) of section 721.15, Florida
Statutes, is anended to read:

721.15 Assessnents for conmon expenses. --

(1)(a) Until a managing entity is created or provided
pursuant to s. 721.13, the developer shall pay all comobn

11
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expenses. The tineshare instrunent shall provide for the
al | ocation of conmon expenses anpng all tineshare units or

ti meshare periods on a reasonabl e basis, as—appropriate;,
i ncluding tinmeshare periods owned or not yet sold by the

devel oper. The tineshare instrunent may provide that the

commpn expenses allocated may differ between those units which

are part of the tineshare plan and those units that are not

part of the tineshare plan; however, the different proportion

of expenses shall be based upon reasonable differences in the

benefit provided to each. The tineshare instrunent shal

al | ocate common expenses to tineshare periods owned or not yet
sol d by the devel oper on the sanme basis that commopn expenses
are allocated to simlar or equivalent tineshare periods sold

to purchasers. Fireshare—prans—that—are—also—governedby
chapter—718—or—chapter—719-——shaH—alHotcate—commpn—expenses
I . I . . I . w I
chapters—
(b) Notwi thstandi ng any provision of chapter 718 or

chapter 719 to the contrary, the allocation of total conmon

expenses for a condoniniumor a cooperative tineshare plan may

vary on any reasonable basis including, but not limted to,

unit size, unit type, unit location, specific identification

or a conbination of these factors, so long as the percentage

interest in the common el enents attributable to each tineshare

condom ni um parcel or tineshare cooperative parcel equals the

share of the total commbn expenses all ocable to that parcel

Simlarly, the share of a tineshare interest in the common

expenses allocable to the tineshare condoni nium parcel or the

ti meshare cooperative parcel containing such interest may vary

on any reasonable basis, so long as the tineshare interest's

share of its parcel's comon expense allocation is equal to
12
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that tineshare interest's share of the percentage interest in

common el enents attributable to such parcel

(c) The division is authorized to pronul gate rul es,

pursuant to chapter 120, necessary to inplenent, enforce, and

interpret this subsection
Section 8. Subsection (2) of section 721.18, Florida
Statutes, is anended to read:

721.18 Exchange prograns; filing of information and
other materials; filing fees; unlawful acts in connection with
an exchange program - -

(2) Each exchange conpany offering an exchange program
to purchasers in this state shall file the information
specified in subsection (1) and the audit specified in

subsection (1) on or before June 1 at—teast—20—days—priror—to
Juy—* of each year. However, an exchange conpany shall make

its initial filing at |least 20 days prior to offering an
exchange programto any purchaser in this state. Each filing
shall be acconpani ed by an annual filing fee of $500. Wthin
20 days of receipt of such filing, the division shal
determ ne whether the filing is adequate to neet the
requi renments of this section and shall notify the exchange
conpany in witing that the division has either approved the
filing or found specified deficiencies inthe filing. If the
division fails to respond within 20 days, the filing shall be
deened approved. The exchange conpany may correct the
deficiencies; and, within 10 days after receipt of corrections
fromthe exchange conpany, the division shall notify the
exchange conpany in witing that the division has either
approved the filing or found additional specified deficiencies
inthe filing. If at any tinme the division deterni nes that any
of such information supplied by an exchange conpany fails to
13
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1| nmeet the requirenents of this section, the division my

2 | undertake enforcenent action agai nst the exchange conpany in
3 | accordance with the provision of s. 721.26.

4 Section 9. The introductory paragraph and paragraphs
5] (a) and (e) of subsection (5) of section 721.26, Florida

6| Statutes, are anended to read

7 721.26 Regulation by division.--The division has the
8 | power to enforce and ensure conpliance with the provisions of
9| this chapter, except for part Ill,using the powers provided
10| in this chapter, as well as the powers prescribed in chapters
11 ] 498, 718, and 719. In performing its duties, the division

12 | shall have the followi ng powers and duti es:

13 (5) Notwithstandi ng any renedi es available to

14 | purchasers, if the division has reasonabl e cause to believe
15 ) that a violation of this chapter, or of any division rule or
16 | order pronul gated or issued pursuant to this chapter, has

17 | occurred, the division nmay institute enforcenent proceedings
18| in its own nanme agai nst any regul ated party, as such termis
19 | defined in this subsection

20 (a)l1. "Regulated party," for purposes of this section
21 | neans any devel oper, exchange conpany, seller, nanagi ng

22 | entity, association, association director, association

23 | of ficer, managenent firm escrow agent, trustee, any

24 | respective assignees or agents, or any other person having
25| duties or obligations pursuant to this chapter

26 2. Any person who materially participates in any offer
27 | or disposition of any interest in, or the managenent or

28 | operation of,a tineshare plan in violation of this chapter or
29 | relevant rules involving fraud, deception, fal se pretenses,
30 | misrepresentation, or false advertising or the disbursenent,
31| conceal nent, or diversion of any funds or assets, which

14
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conduct adversely affects the interests of a purchaser, and
whi ch person directly or indirectly controls a regul ated party
or is a general partner, officer, director, agent, or enployee
of such regulated party, shall be jointly and severally liable
under this subsection with such regul ated party, unless such
person did not know, and in the exercise of reasonable care
could not have known, of the existence of the facts giving
rise to the violation of this chapter. A right of
contribution shall exist anbng jointly and severally liable
persons pursuant to this paragraph

(e)1. The division may i npose a penalty agai nst any
regul ated party for a violation of this chapter or any rule
promul gated hereunder. A penalty may be inposed on the basis

of each day of continuing violation, but in no event may the
penalty for any offense exceed $10,000. All accounts

coll ected shall be deposited with the Treasurer to the credit
of the Division of Florida Land Sal es, Condoni ni unms, and
Mobi | e Hones Trust Fund.

2.a. If aregulated party fails to pay a penalty, the
di vi sion shall thereupon issue an order directing that such
regul ated party cease and desist fromfurther operation unti
such tine as the penalty is paid; or the division may pursue
enforcenent of the penalty in a court of conpetent
jurisdiction.

b. If an association or nmanaging entity fails to pay a
civil penalty, the division my pursue enforcenent in a court
of conpetent jurisdiction.

Section 10. Part Ill of chapter 721, Florida Statutes,
consisting of ss. 721.80, 721.81, 721.82, 721.83, 721. 84,
721.85, 721.86, 721.87, 721.88, 721.89, 721.90, 721.91

15
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721.92, 721.93, 721.94, and 721.95, Florida Statutes, is
created to read
PART 111
FORECLOSURE OF LI ENS ON Tl MESHARE ESTATES
721.80 Short title.--This part may be cited as the
"Ti meshare Lien Foreclosure Act."

721.81 Legislative purpose.--The purposes of this part

are to:
(1) Gve statutory recognition to tineshare estates as

parcels of real property used for vacati on experience rather

than for honestead purposes.

(2) Recognize that the econonic health and efficient

operation of the vacation ownership industry are in part

dependent upon the availability of an efficient and econom ca

process for forecl osure.

(3) Establish streamined procedures for the

foreclosure of any and all assessnent |liens and nortgage |iens

agai nst a tineshare estate.

(4) Recognize the need to assi st vacati on ownership

resort owners' associations by sinplifying and expediting the

process of foreclosure of assessnent |iens and nortgage |iens.

(5) Gve statutory recognition to the right of persons

to privately contract for a power of sale as their renedy in

lieu of a judicial renedy to foreclose liens on tineshare

est at es.
721.82 Definitions.--As used in this part, the term
(1) "Assessnent |lien" neans:

(a) Alien for delinquent assessnents as provided in

ss. 721.16 and 718.116 as to tineshare condoni ni uns; or

(b) Alien for unpaid taxes and special assessments as
provided in s. 192.037(8).
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(2) "Cdaimof lien" neans a claimof an assessnent

lien recorded as provided in ss. 721.16 and 718.116 as to

ti nmeshare condom ni uns.

(3) "Junior interestholder" neans any person who has a

lien or interest of record prior to the recording of the

notice of sale pursuant to s. 721.85(8) against a tineshare

estate in the county in which the tineshare estate is |ocated

which is inferior to the nortgage lien or assessnent |ien

bei ng forecl osed under this part.

(4) "Lienholder" neans a hol der of an assessnent |ien

or a holder of a nortgage lien, as applicable. A receiver

appoi nted pursuant to s. 721.26 shall be considered a

| i enhol der for purposes of this part.

(5) "Mortgage" shall have the sane neaning in this

part as set forth in s. 697.01

(6) "Mortgage lien" neans a security interest in a

ti meshare estate created by a nortgage encunbering the

ti neshare estate.

(7) "Mortgagee" neans a person holding a nortgage

l'ien.

(8) "Mrtgagor" neans a person granting a nortgage

l'ien.

(9) "Notice address" neans:

(a) As to an assessnent lien, the address of the

current owner of a tineshare estate as reflected by the books

and records of the tineshare plan pursuant to ss. 721.13(4)
and 721.15(7);
(b) As to a nortgage lien

1. The address of the nortgagor as set forth in the

nortgage, the pronissory note or a separate docunent executed

by the nortgagor at the tine the nortgage lien was created, or
17
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the nost current address of the nortgagor according to the

records of the nortgagee; and

2. The address of the current owner of the tineshare

estate as reflected by the books and records of the tineshare
pl an pursuant to ss. 721.13(4) and 721.15(7); or
(c) As to a junior interestholder, the address as set

forth in the recorded instrunent creating the junior interest

or lien, or any recorded suppl enent thereto changi ng the

address and witten notification by the junior interesthol der

to the foreclosing |lienholder of such change in address.

(10) "Obligor" neans either the nortgagor, the person

obligated under a claimof lien, or the record owner of the

ti meshare estate, as the context requires.

(11) "Power of sale" neans:

(a) An express witten agreenent in a nortgage

identifying the nortgagor, nortgagee, and the trustee; or

(b) An express witten provision in a tineshare

instrunent identifying the nanaging entity and the trustee,

whi ch authorizes the trustee to sell the tineshare estate

wi thout judicial action at a foreclosure sale regularly

conducted and duly held in accordance with this part.

However, as to assessnent liens only, no witten agreenent

shall be required for a receiver appointed pursuant to s.

721.26 for the association to sell a tineshare estate w t hout

judicial action at a foreclosure sale regularly conducted and

duly held in accordance with this part.

(12) "Trustee" neans any person entitled to exercise a

power of sale. The |lienhol der may not serve as the trustee.

721.83 (Qualifications of trustees and appoint ment of

successor trustees.--

18
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(1) A trustee shall be any:

(a) Attorney who is an active |icensed nenber of The

Florida Bar in good standing or a |l aw firm anong whose nenbers

i ncl udes such an attorney; or

(b) Title insurance conpany, title insurance agent

that is licensed pursuant to s. 626.8417, or title insurance

agency that is licensed pursuant to s. 626.8418.

(2) An attorney who is a trustee under paragraph

(1)(a) may represent the lienholder forecl osing under this

part in addition to performng the duties of a trustee under a

power of sale.

(3) Successor trustees may be appointed by a

lienholder at any tine by recording a notice of substitution

of trustee in the public records for the county in which the

tineshare estate is |located. Fromthe tine the substitution of

trustee is recorded, the successor trustee shall succeed to

all the powers, duties, and authority of the original trustee

and successor trustees, if any.

(4) The recorded notice of substitution of trustee

nmust identify:

(a) The nortgage or tineshare instrunent.

(b) The nanes of the original parties to the nortgage

or tinmeshare instrument.

(c) The date of recordation of the nortgage or

ti meshare instrunent.

(d) The official record book and page nunber where the

nortgage or tineshare instrunent is recorded

(e) The nane of the successor trustee.

(f) The nane of the trustee being repl aced.

19
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1| The notice nust recite acceptance by the successor trustee of
2| his or her duties and nust be dated, signed, and acknow edged
3| by the lienholder and the successor trustee. Such notice of
4| substitution of trustee shall be validly made when conpl eted
5| in accordance with this subsection and recorded in accordance
6| herewith. No resignation of the original trustee is required.
7 721.84 Disclosure and acknow edgnent. - -
8 (1) In order to foreclose a nortgage |lien pursuant to
9] this part, the follow ng conditions shall have been net:
10 (a) The nortgage recorded in the public records of the
11| county in which the tineshare estate being foreclosed is
12 | located shall contain a statenent in conspicuous type in
13 | substantially the foll owing form
14 There is a nortgage |ien against your tineshare estate
15| which nust be repaid in accordance with this nortgage. Your
16 | failure to nmake the paynents required by this nortgage nmay
17 | result in foreclosure of the nortgage lien
18 Mort gagor acknow edges that if the obligations
19 | established by this nortgage are not satisfied and nortgagor
20 | does not cure such default in accordance with the terns
21| hereof, then the nortgage lien created by this nortgage can be
22 | forecl osed through a nonjudicial procedure in accordance with
23| part |1l of chapter 721, Florida Statutes. Mortgagor
24 | understands that he or she will not be subject to a deficiency
25| judgnent or personal liability resulting froma nonjudici al
26 | foreclosure procedure, even if the sale of his or her
27 | tinmeshare estate resulting fromthe foreclosure is
28 | insufficient to satisfy the anount of the debt. Mortgagor
29 | further acknow edges that trustee will send the notice
30| required by such procedure to the nortgagor's notice address
31| and nortgagor agrees to i nform nortgagee of address changes.

20
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Mort gagor consents to notification by certified or registered

mai | and agrees that any person at the nortgagor's notice

address may acknow edge recei pt of any correspondence received

in connection with such procedure. Mrtgagor understands that

trustee may notify nortgagor of the comrencenent of the

procedure by publication if delivery of the notice is not

accepted at the notice address. |f nobrtgagor sends trustee a

written objection to the nonjudicial procedure stating the

reasons for such objection, the matter will be transferred to

a judicial procedure but nortgagor understands and agrees that

in the judicial forecl osure procedure, he or she may be

subject to a deficiency judgnent or personal liability if the

sale of his or her tineshare estate resulting fromthe

foreclosure is insufficient to satisfy the anbunt of the debt.

Mort gagor further understands and agrees that in the judicial

procedure if the court finds that there is a conpl ete absence

of a justiciable issue of either |law or fact raised by the

obj ection or defense, then nortgagor nay be personally liable

for the costs and attorney's fees incurred by the |ienhol der

in the judicial forecl osure.

(b) The nortgage, promi ssory note, or a separate

i nstrunent signed by the nortgagor shall contain the

nortgagor's notice address.

(2) In order to foreclose an assessnent |ien pursuant

to this part, the followi ng conditions shall have been net:

(a) The tineshare instrunent recorded in the public

records of the county in which the tineshare estate being

foreclosed is |located shall contain a statenent in conspi cuous

type in substantially the follow ng form

Each owner understands that if the obligations owed for

assessnents of the association and for ad val oremtaxes and
21
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speci al assessnents are not satisfied and owner does not

timely cure such default, then the lien securing the paynment

of such obligations can be forecl osed through a nonj udici al

procedure in accordance with part |Il of chapter 721, Florida
Statutes. Oaner understands that he or she will not be subject
to a deficiency judgnent or personal liability resulting from

a nonjudicial foreclosure procedure, even if the sale of his

or her tineshare estate resulting fromthe foreclosure is

insufficient to offset the anobunt of the default. Owner

acknowl edges trustee will send the notice required by such

procedure to the owner's notice address and owner agrees to

informthe managing entity of address changes. Oaner consents

to notification by certified or registered nmail and agrees

that any person at the owner's notice address may acknow edge

recei pt of any correspondence received in connection with such

procedure. Omer understands that trustee may notify owner of

t he commencenent of the procedure by publication if delivery

of the notice is not accepted at the notice address. |If owner

sends the trustee a witten objection to the nonjudici al

procedure stating the reasons for such objection, the matter

will be transferred to a judicial procedure but owner

under st ands and agrees that in the judicial foreclosure

procedure, the owner nmay be subject to a deficiency judgnent

or personal liability if the sale of his or her tineshare

estate resulting fromthe foreclosure is insufficient to

of fset the anpbunt of the default. Omer further understands

and agrees that in the judicial procedure if the court finds

that there is a conplete absence of a justiciable issue of

either law or fact raised by the owner's objection or defense,

then owner nay be personally liable for the costs and

22
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attorney's fees incurred by the lienholder in the judicial

f or ecl osur e.

(b) The public offering statenent text shall contain a

statenent in conspicuous type in substantially the foll ow ng

form

There is a lien or lien right against each tineshare

estate to secure the paynent of assessnments or other anpunts

due fromowners to the association in accordance with the

operati ng budget and special assessnents and to secure paynent

of assessnents for ad valoremreal estate taxes. A purchaser's

failure to make such required paynents nmay result in

f orecl osure of an assessnent |ien.

Assessnent liens nay be foreclosed in accordance with

the judicial procedure established by Florida |law or a

nonj udi ci al procedure established by part Ill of chapter 721

Florida Statutes. By purchasing a tineshare estate in the

ti meshare plan described in this public offering statenent,

pur chaser acknow edges and agrees that any assessnent |ien

agai nst the tineshare estate owned by purchaser nmay be

forecl osed by such nonjudicial procedure and agrees that the

noti ce of such procedure nay be nmade by the use of certified

or registered mail. Purchaser is required to provide an

address for the delivery of all such notices and to informthe

nmanagi ng entity of any changes in the purchaser's notice

addr ess.
(c) As to any tineshare instrunent recorded prior to

the effective date of this part, an anendnent to the tineshare

i nstrunent shall have been nade to include the notice required

by paragraph (a) and upon approval of the anendnent to the

timeshare instrunent, a copy of such anendnent shall be sent

by the managi ng entity to each tineshare estate owner. The
23
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anmendnent shall be approved by the association by the vote

required for anendnents of this type as provided in the

timeshare instrunent or, if there is no such provision, on the

affirmative vote of a najority of the owners of the

association. |If such anendnent is adopted, the notice required

under paragraph (b) shall not be required to be given to

exi sting owners.

(3) Notwithstanding anything to the contrary in this

part, a receiver for the association nay exercise a power of

sale as to assessnment |liens regardl ess of whether the notices

or the acknow edgnent required by subsection (2) have been

gi ven.
721.85 Conditions to exercise of power of sale by

trustee.--A trustee nmay exercise a power of sale provided
t hat :

(1) The requirenents of s. 721.84 have been net, and

any substitution of trustee is filed for record in the public

records of the county in which the tineshare estate is

| ocat ed.
(2) There is a default by the obligor under the

nortgage, the tineshare instrunent, or applicable law, the

perfornmance of which is secured by the nortgage or required

under the tineshare instrument, or applicable law, with

respect to any provision in the nortgage, the tineshare

i nstrunent, or applicable law, that authorizes foreclosure in

the event of default of such provision.

(3) There exists no pending |lis pendens recorded

regarding a judicial action for foreclosure of the nortgage

lien or the assessnent |lien against the sane tineshare estate,

and the trustee has not been served notice of the filing of

any action to enjoin the power of sale procedure.
24
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1 (4 Aclaimof lien, together with all anendnents and

2| assignnents, if any, is recorded in the public records of the
3| county in which the tineshare estate is |ocated pursuant to s.
41 721.16 or, if applicable, s. 718.116, when an assessnent lien
5|is to be forecl osed.

6 (5) The trustee has sent witten notice of default and
7] intent to sell the tineshare estate to the obligor's and
8|junior interestholder's notice addresses as required by s.

9] 721.86 with a statenent in conspicuous type in substantially
10| the follow ng form

11 If you fail to cure the default or take other

12 | appropriate action with regard to this matter within 30

13 | cal endar days after the date of this notice, you will risk

14 | losing your interest in this tineshare estate through a

15| nonj udici al forecl osure procedure. However, under this

16 | nonj udi cial procedure, you will not be subject to a deficiency
17 | judgnent or personal liability, even if the sale of your

18 | tineshare estate resulting fromthe nonjudicial foreclosure is
19 | insufficient to satisfy the anount in which you are in debt.
20| You may object to the sale of your tineshare estate through
21| the nonjudicial foreclosure procedure and require foreclosure
22 | of your tineshare interest to proceed through the judicial
23 | process. Such an objection nust be nade in witing and
24 | received by the trustee before the end of the 30-day tine
25| period. You nust state the reason for your objection and
26 | i ncl ude your address on the witten objection. In a judicia
27 | forecl osure proceeding that results fromyour objection, you
28 | may be subject to a deficiency judgnent and personal liability
29| if the sale of your tineshare estate resulting fromthe
30| judicial foreclosure is insufficient to satisfy the amount in
31| which you are in debt. Furthernore, you nmay al so be subject to

25
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a personal noney judgnent for the costs and attorney's fees

i ncurred by your nortgagee or by the nanaging entity, as

applicable, in the judicial foreclosure proceeding if the

court finds that there is a conplete absence of a justiciable

i ssue of either law or fact raised by your objections or

defenses. You have the right to cure your default at any tine

before the sale of your tinmeshare estate by paynent of al

past due | oan paynents or assessments; accrued interest; late

fees; taxes; and all fees and costs incurred by the |ienhol der

and trustee, including attorney's fees and costs, in

connection with the defaul t.

(6) A period of at |east 30 cal endar days has el apsed

since the sending of the notice of default and intent to sel

by the trustee without receipt by the trustee of a witten

objection to the sale.

(7) If the trustee receives a witten objection to the

sale fromthe obligor setting forth a specific objection to a

sale of the tineshare estate by the trustee, the trustee shal

not proceed under this part, but the lienholder shall be

required to file a foreclosure action as provided in chapter

702. If the court deternmines that there was a conpl ete absence

of justiciable issues of either |aw or fact raised by the

obj ection received by the trustee under this subsection, or

the defenses raised in the subsequent judicial foreclosure

proceedi ng, the lienholder shall be entitled to entry of a

separ ate personal judgnent against the obligor for reasonable

attorney's fees and cost incurred by the nortgagee or nanagi ng

entity, as applicable, in the judicial foreclosure action

(8) The notice of sale required by s. 721.87 has been

recorded in the public records of the county in which the

ti neshare estate is | ocated

26
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1 721.86 Manner of delivery of notice of default and
2|intent to sell.--

3 (1) In any forecl osure proceeding under this part, the
4 trustee is required to notify the obligor, including persons
5]lin this state, outside of this state, or in foreign countries,
6| by delivering a witten notice of default and intent to sel

7 | under s. 721.85, to the notice addresses of the obligor and

8| junior interestholder, as applicable, by certified or

9| registered mail as follows:

10 (a) The trustee shall place a copy of the notice of

11 | default and intent to sell in a seal ed envel ope with adequate
12 | postage addressed to the obligor, including the record owner
13 ) of the tineshare estate, if different, and the junior

14 | i nt erest hol der.

15 (b) The envel ope shall be placed in the mail as

16 | certified or registered mail, return receipt requested.

17 (c) Notice under this subsection shall be considered
18 | perfected upon the signing of the return recei pt by a person
19 | at the notice address.
20 (2) If the certified or registered mail which is sent
21| as provided in subsection (1) is returned with an endor senent
22 | or stanp showing "refused,” the trustee may send the notice by
23 | first-class nail to the notice address. The failure to claim
24 | certified or registered mail is not refusal of notice within
25| the neaning of this subsection. Notice pursuant to this
26 | subsection shall be delivered as foll ows:
27 (a) The trustee shall place a copy of the notice of
28 | default and intent to sell in a seal ed envel ope with adequate
29 | postage addressed to the obligor and junior interesthol der
30 (b) The envel ope shall be nmmiled by first-class mi
31| with the return address of the trustee on the envel ope.

27
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1 (c) Notice under this subsection shall be considered
2 | perfected upon the nailing of the envel ope.

3 (3) If notice is perfected under subsection (1), the
4| trustee shall file an affidavit setting forth the nanner of

5] notice as part of the certificate of conpliance set forth in
6|s. 721.89. The affidavit shall state the nature of the

7 | process; the date on which the process was nmiled by certified
8| or registered mail; the nane and address on the envel ope

9| containing the notice; the fact that the notice was nail ed
10| certified or registered mail, return recei pt requested; and
11 | who signed the return receipt, if known, and the basis for

12 | that knowl edge. The return receipt fromthe certified or

13 | registered mail shall be attached to the affidavit.

14 (4) If notice is perfected under subsection (2), the
15 ) trustee shall file an affidavit setting forth the nanner of
16 | notice as part of the certificate of conpliance set forth in
17| s. 721.89. The affidavit shall state the nature of the notice;
18 | the date on which the notice was nmailed by certified or

19 | registered nail; the nane and address on the envel ope

20| containing the notice; the fact that the notice was nmil ed
21 | certified or registered mail and was returned with the

22 | endorsenent or stanp "refused"; the date, if known, on which
23| the notice was "refused"; the date on which the notice was
24 | mailed by first-class mail; the nanme and address on the

25 | envel ope containing the notice that was mailed by first-class
26 | mail; and the fact that the notice was nailed by first-class
27 | mail with the return address of the trustee on the envel ope.
28 | The return envelope fromthe attenpt to mail notice by

29 | certified or registered mail and the return envel ope, if any,
30| fromthe attenpt to mail the envel ope by first-class mi

31| shall be attached to the affidavit.

28
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(5) If the trustee is unable to perfect notice

pursuant to either subsection (1) or subsection (2), because

the copy of the notice mailed by certified or registered nai

is returned by the United States Post Ofice as undeliverable

or for any other reason and if by a diligent search and

inquiry the trustee cannot obtain a different address for the

obligor with which the trustee shall repeat the mailing

requi red by subsection (1), the trustee nmay perfect notice hy

publication in a newspaper of general circulation in the

county in which the tineshare estate is |ocated, once a week

for 2 successive weeks and by delivery of a copy of the notice

to the obligor by first class nail to the notice address of

the obligor and to any other address of the obligor obtained

through the trustee's diligent search and inquiry. |f notice

is perfected by publication under this subsection, the trustee

shall attach an affidavit of publication to the certificate of

conpliance set forth ins. 721.89 and shall state that the

notice was perfected by publication after diligent search and

inquiry was nade for the obligor's address, attaching the

returned envelope with the notation fromthe United States

Post Ofice. No other action of the trustee is necessary to

perfect notice. |If the diligent search and inquiry has

produced a different address than the notice address, such

address shall then be used in lieu of the notice address of

the obligor for subsequent mailings required under this part.
721.87 Notice of sale.--
(1) The notice of sale shall set forth:

(a) The nanes and notice addresses of the obligor

i ncluding the record owner of the tineshare estate, if

different, and the junior interesthol ders.

(b) The nane and address of the trustee.
29
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(c) A description of the existence of a default under

the nortgage, the tineshare instrunent, or applicable | aw.

(d) The official record book and page nunbers where

the nortgage or the claimof lien is recorded.

(e) The legal description of the tineshare estate.

(f) The anpbunt secured by the nortgage or the

assessnent lien; accrued interest and |late charges as of the

date of notice of sale and including a per diemanobunt to

account for further accrual of interest and | ate charges;

advances for the paynent of taxes, insurance, and nmi ntenance

of the tineshare estate; and costs of the sale, including a

title search fee and reasonable trustee's and attorney's fees

and costs.
(g) A statenent of the trustee's intention to sell the

timeshare estate to satisfy the obligation

(h) The date, tine, and place of sale to be held after

9 a.m and before 4 p.m on a regular business day not |ess

than 30 days after the recording of the notice of sale.

(i) The right of the obligor to cure the default or

the right of the junior interestholder to redeemits interest

up to the date the trustee issues the certificate of sale in

accordance with s. 721.90.

(2) The trustee shall send a copy of the notice of

sale on the date it is submtted for recording, by first class

mai |, postage prepaid, to the notice addresses of the obligor

and the junior interestholder. |In addition, a copy of the

notice of sale shall be sent by certified or registered nai

to the |ienhol der.

(3) Except as provided in this part, no notice shal

be required to be given to any person claining an interest

subsequent to the recording of the notice of sale as set forth
30
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1|in this section. The recording of the notice of sale shal

2 | have the sane force and effect as the filing of a |lis pendens
3]lin a judicial proceeding pursuant to s. 48.23.

4 721.88 Publication of notice of sale.--The trustee

5] shall publish the notice of sale in a newspaper of genera

6| circulation in the county in which the sale is to be held once
7] a week for 2 consecutive weeks prior to the date of the sale.
8 | The last publication shall occur at least 5 days prior to the
9| sale.

10 721.89 Trustees' certificate of conpliance.--

11 (1) On the date the trustee conducts a sale, the

12 | trustee shall execute a duly acknow edged certificate of

13 | conpliance and shall record the certificate of conpliance in
14 | the public records of the county in which the tineshare estate
15| is | ocated.

16 (2) In the certificate of conpliance the trustee

17 | shal | :

18 (a) Set forth the manner of delivery of the notice of
19 | default and intent to sell under s. 721.86 with the required
20| affidavit, state that the notice contained the conspi cuous

21| l anguage required by s. 721.85(5), state that the default was
22 | not cured and the tineshare estate was not redeened, and state
23 | that the trustee did not receive any witten objection within
24 | the period required under s. 721.85(6).

25 (b) Confirmthat the notice of sale was published as
26 | required by s. 721.88 and attach an affidavit of publication
27 | for the notice of sale.

28 (c) Confirmthat the notice of sale was nail ed

29 | pursuant to s. 721.87(2), together with a list of the parties
30| to whomthe notice of sale was mail ed and the address used for
31| each such party.
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(3) In furtherance of the execution and recordi ng of

the certificate of conpliance required pursuant to this

section, the trustee is entitled to rely upon an affidavit or

certification fromthe lienholder as to the facts and

circunst ances of default and failure to cure the default.
721.90 W©Manner of sale.--
(1) The sale of a tineshare estate by public auction

shall be held on the date and at the tine and pl ace desi gnhat ed

in the notice of sale, provided such auction shall take place

in the county in which the tineshare estate is | ocated.

(2) Any person, including the lienholder nmay bid at

the sale. The trustee may bid for the |lienhol der but not for

hi nsel f or herself. The attorney for the trustee nmay conduct

the sale and nmay act at the sale as the auctioneer for the

trust ee.
(3) The person conducting the sale may postpone the

sale fromtine to tine. |n every such case, notice of

post ponenent shall be given by oral public proclamtion

t hereof by such person at the tine and place | ast appointed

for the sale. The notice of sale regarding the postponed sal e

shall be mailed and recorded pursuant to s. 721.87(1) and

publ i shed pursuant to s. 721.88. The effective date of the

initial notice of sale for purposes of s. 721.87(3) shall not

be affected by a postponed sal e.

(4) The buyer shall pay in cash or certified funds at

the day of sale the price bid to the trustee or to the

attorney for the trustee acting as the auctioneer. The

| i enhol der shall receive a credit on its bid for the anount

set forth in the notice of sale as required by s.
721.87(1) (f).

32
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1 (5) Upon the issuance of the trustee's deed the buyer

2] at the sale shall be entitled to possession and use of the

3| tineshare estate in accordance with the tinmeshare instrunent.
4 | Any other person thereafter clainmng possession of the

5| tinmeshare estate shall be deened to be a tenant at sufferance
6 | and the buyer shall be entitled, upon application to a court

7| of conpetent jurisdiction, to a wit of possession

8 (6) On the date of the sale, and upon receipt of the

9 | anount bid the trustee shall issue to the buyer a certificate
10| of sale stating that a sale confornming to the requirenents of
11| this part has occurred, including the tine, place, and date of
12 | the sale, that the property was sold, the anpbunt of the

13 | nortgage lien or the assessnent lien, as applicable, the

14 | anount of the purchase price, and the nane and address of the
15| successful bhidder. A copy of the certificate of sale shall be
16 | mailed by certified or registered nmail, postage prepaid, to
17 | all persons entitled to receive a notice of sal e under s.

18 | 721. 86.

19 721.91 Effect of trustee's sale.--
20 (1) A sale conducted by a trustee or the attorney for
21| the trustee shall foreclose and terninate all interest in the
22 | tineshare estate of all persons to whomnotice is given under
23| ss. 721.85(5) and 721.87(2) and of any other person clainng
24 | by, through or under such person. The assessnent |ien or
25| nortgage lien does not nerge into the trustee's deed to any
26 | extent that a subsequent judicial foreclosure or reforeclosure
27 | of the assessnent lien or nortgage |lien under this part
28 | becones necessary or is required. A failure to give notice to
29 | any person entitled to notice shall not affect the validity of
30| the sale as to persons notified. A person entitled to noti ce,
31| but not given notice, shall have the rights of a person not
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1| made a defendant in a judicial foreclosure. Any subsequent

2| foreclosure required by failure to notify a party under s.

3] 721.87(2) may be conducted under this part.

4 (2) On the issuance of a certificate of sal e pursuant
5]to s. 721.90(6), all rights of redenption forecl osed pursuant
6|to this part shall term nate.

7 (3) The lienholder shall have no right to any

8 | deficiency judgnent agai nst the obligor after a sale of the
9] obligor's tinmeshare estate under this part as to the

10| obligation foreclosed on

11 (4) The validity of the sale shall be presuned upon
12 | the recording of the certificate of conpliance and i ssuance of
13| the certificate of sale.

14 721.92 Issuance of trustee's deed.--Ten days after a
15| sale, absent the filing and service on the trustee of a

16 | judicial action to enjoin issuance of the trustee's deed to
17 | the tineshare estate or objecting to the sale on the grounds
18 | that the requirenents of this part were not net by the

19 | trustee, the trustee shall issue a trustee's deed to the
20 | purchaser at the sale. Such deed shall be recorded in the
21| public records of the county in which the tineshare estate is
22 | | ocat ed.
23 721.93 Disposition of proceeds of sale.--
24 (1) The trustee shall apply the proceeds of the sale
25| as foll ows:
26 (a) To the expenses of the sale, including
27 | conpensation of the trustee and a reasonable fee by the
28 | trustee's attorney, if applicable.
29 (b) To the anobunt owed set forth in the notice of such
30| as required by s. 721.87(1)(f).
31
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1 (c) To all junior interestholders as their liens or
2| interests may appear of record in the order of priority.
3 (d) The surplus, if any, to an obligor entitled to
4 | such surpl us.
5 (2) In disposing of the proceeds of sale, the trustee
6| my rely on the information provided in the public records as
7]|to the clains of junior interestholders and, in the event of a
8 | dispute or uncertainty over such clainms, the trustee shal
9| have the discretion to subnit the matter to adj udi cati on by
10| court, by interpleader or otherwise. All costs and fees,
11 ) including attorney's fees and costs, of adjudication shall be
12 | paid out of the proceeds of sale after paynent of the anopunts
13 | pursuant to paragraphs (1)(a) and (b).
14 721.94 Form and effect of trustee's deed.--
15 (1) The trustee's deed shall include the nane and
16 | address of the trustee, the nane and address of the buyer, the
17 | nane of the obligor, including the ower of the tineshare
18 | estate on the date of the recordation of the notice of sale,
19 | and the nane and address of the preparer of the trustee's
20| deed. The trustee's deed shall recite that the certificate of
21 | conpliance was recorded and the regul ar conduct of a sale, and
22 | shall contain no warranties of title fromthe trustee.
23 (2) Upon the recording of the trustee's deed, the
24 | certificate of conpliance and trustee's deed together shall be
25| concl usive evidence of the truth of the matters set forth
26 | therein.
27 (3) The trustee's deed shall convey to the purchaser
28| all right, title, and interest in the tineshare estate that
29 | the owner had, or had the power to convey, at the tine of the
30 | execution of the nortgage or recording of the claimof lien
31| together with all right, title, and interest in the owner or
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his successors in interest acquired after the execution of the

nortgage or recording of the claimof lien

(4) If an action is filed based on any claimthat the

trustee failed to follow the procedures in this part or that

the sale was otherwi se inproper, it shall be presuned that the

trustee was acting solely as the agent of the |ienhol der, and

any liability resulting therefromshall be the sole

responsibility of the nortgagee or nanaging entity and not the

trust ee.
721.95 M scel |l aneous provi sions. --

(1) The procedures set forth in this part shall not

impair or otherwi se affect the continuing right to bring a

judicial action to foreclose a nortgage lien or claimof lien

regardl ess of whether such nortgage or the tineshare

instrunent, as the case may be, provides a trustee with a

power of sale.

(2) Nothing in this part shall be construed to inpair

the right of any person to assert his or her |egal and

equitable rights in a court of conpetent jurisdiction

however, no such action may be pursued to set aside a sale or

void a trustee's deed subsequent to the recordation of the

trustee's deed.

(3) The procedures in this part shall be given effect

in the context of any reference to judicial foreclosure

proceedi ngs or procedures set forth in this chapter or chapter
718.

(4) |If any provision of this part or the application

thereof to any person or circunstances is held invalid, such

invalidity shall not affect other provisions or applications

of this part which can be given effect without the invalid
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1| provision or application. To this end, the provisions of this
2| part are decl ared severabl e.

3 (5) The division has no authority to regul ate,

4 | enforce, or ensure conpliance with any provision of this part.
5 (6) Notwithstanding anything in s. 721.13 to the

6| contrary, a managi ng entity shall release the address of the
7| owner of a tineshare estate to a lienholder who can

8 | denpbnstrate that the tineshare estate is subject to an

9 | assessnent lien or a nortgage lien held by such |ienhol der

10| Such information shall be used by the |lienhol der solely for
11 | purposes of conplying with the forecl osure procedures

12 | described in this part.

13 Section 11. This act shall take effect upon beconming a
14 | aw; however, with respect to any tineshare plan filing

15 | approved by the division prior to the date this act becones a
16 | law, the anendnent to s. 721.06(1)(f), Florida Statutes, shal
17 | not apply to such filing until January 1, 1998, unless and

18 | only to the extent that the devel oper otherw se voluntary

19| agrees to conply with all or a portion of such provisions.
20
21
22
23
24
25
26
27
28
29
30
31
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