Fl ori da House of Representatives - 1997 HB 1673

By Representatives Reddick, Sindler, Bloom Feeney,
Trovillion and Logan

1 A bill to be entitled

2 An act relating to health care providers;

3 anending s. 766. 1115, F.S.; revising

4 | egislative findings and intent with respect to
5 sovereign immunity for health care providers

6 that provide free nedical services; revising

7 definitions; redefining the term"lowinconme"

8 to renove application of the act to persons who
9 are eligible for Medicaid; deleting obsolete

10 dates; revising termnology to reflect the

11 transfer of duties to the Departnent of Health
12 and the Agency for Health Care Adninistration

13 deleting alternative notice provisions that

14 apply to federally funded community health

15 centers; extending sovereign immnity to

16 certain teaching hospitals; requiring specified
17 state agencies to contract with teaching

18 hospitals for provision of indigent health care
19 servi ces and nedi cal educati on services;
20 abrogating the repeal of s. 766.1115, F.S., as
21 it appears in s. 1 of chapter 92-278, Laws of
22 Florida; reenacting s. 768.28(9), F.S.
23 relating to wai ver of sovereign inmunity in
24 tort actions, to incorporate said anmendnent in
25 a reference; providing effective dates.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Subsections (2), (3), (4), and (5) of
30 | section 766. 1115, Florida Statutes, 1996 Suppl enent, are
31 | anended, present subsections (10) and (11) are renunbered as
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subsections (11) and (12), respectively, and new subsection
(10) is added to said section, to read:

766. 1115 Health care providers; creation of agency
relationship with governmental contractors.--

(2) FINDI NGS AND | NTENT. --The Legislature finds that a
significant proportion of the indigent, uninsured residents of

this state who—are—uninsured—or—Medicaidreciprents are unabl e

to access needed health care because health care providers

fear the increased risk of nmedical nmalpractice liability. It
is the intent of the Legislature that access to nedical care
for indigent, uninsured residents be expanded and i nproved by

provi di ng governnental protection to health care providers
that whe offer free quality nedical services to such

underserved popul ations of the state. Therefore, it is the
intent of the Legislature to ensure that health care providers
that voluntarily contract to deliver unconpensated health care

services to indigent, uninsured residents of the state when

referred by a governnental contractor are proefessionats—who
contract—toprovide—sueh—serviees—as agents of the state and

are protected by previded sovereign i nmunity.
(3) DEFINITIONS.--As used in this section, the term

(a) "Contract" neans an agreenent executed in

conpliance with this section between a health care provider
and a governnental contractor. This contract shall allow the
health care provider to deliver health care services to
| ow-i ncone recipients as an agent of the governnenta
contractor. The contract nust be for volunteer, unconpensated
servi ces.

(b) "Departnent" neans the Departnent of Health and
Rehabiti-tative—Services.
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(c) "Governnental contractor" neans the departnent,
counties, county health departnents, nmunicipalities, other

units of local governnent,a special taxing district with

health care responsibilities, or a hospital owned and operated
by a governnental entity.

(d) "Health care provider” or "provider" means an
i ndividual, a corporation, a partnership, an organi zation, a

facility, a federally qualified health center, a professiona
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16 (e) "Lowincone" neans:

17 +—A-person—who—+sMdi-cad—eHgibte—under—Forida

18 | +aw—

19 1.2~ A person who is without health insurance and

20 | whose fanm |y incone does not exceed 150 percent of the federa

21 | poverty level as defined annually by the federal Ofice of

22 | Managenent and Budget; or

23 2.3— Any client of the departnent who voluntarily

24 | chooses to participate in a programoffered or approved by the
25 | department and who neets the programeligibility guidelines of
26 | the departnent.

27 (4) CONTRACT REQUI REMENTS. - - A health care provider

28 | that executes a contract with a governmental contractor to

29 | deliver health care services en—or—after—Apr+—1+—1992-as an

30 | agent of the governnental contractor is an agent for purposes

31| of s. 768.28(9), while acting within the scope of duties
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pursuant to the contract, if the contract conplies with the
requi renments of this section. A health care provider under
contract with the state nay not be naned as a defendant in any
action arising out of the nedical care or treatnent provided
of—or—after—Apti++H—17/—1992pursuant to contracts entered into
under this section. The contract nust provide that:

(a) The right of disnissal or termnation of any
heal th care provider delivering services pursuant to the
contract is retained by the governnmental contractor

(b) The governnental contractor has access to the
patient records of any health care provider delivering
services pursuant to the contract.

(c) Adverse incidents and information on treatnent
out cones nust be reported by any health care provider to the
governnental contractor if such incidents and infornation
pertain to a patient treated pursuant to the contract. The
health care provider shall annually submt an adverse incident
report that includes all information required by s.
395.0197(5)(a), unless the adverse incident involves a result
described by s. 395.0197(6), in which case it shall be
reported within 15 days of the occurrence of such incident. If
an incident involves a professional |icensed by the Departnent

of Heal t h Busihess—and—+Professional—Regutation or a facility
licensed by the Agency for Health Care Administration

Pepartrent—of—Heatth—and—Rehabi-H-tati-ve—Serviees, the

governnental contractor shall submt such incident reports to

t he appropriate departnment, which shall review each incident
and determ ne whether it involves conduct by the |icensee
which that is subject to disciplinary action. Al patient

nedi cal records and any identifying informati on contained in
adverse incident reports and treatnent outconmes which are
5
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obt ai ned by governnental entities pursuant to this paragraph
are confidential and exenpt fromthe provisions of s.
119.07(1) and s. 24(a), Art. | of the State Constitution

(d) Patient selection and initial referral nust be
made solely by the governnental contractor, and the provider
nmust accept all referred patients. However, the nunber of
patients that nust be accepted nay be linmted by the contract,
and patients may not be transferred to the provi der based on a
violation of the antidunping provisions of the Omibus Budget
Reconciliation Act of 1989, the Owmi bus Budget Reconciliation
Act of 1990, or chapter 395.

(e) |If energency care is required, the patient need
not be referred before receiving treatnent, but nust be
referred within 48 hours after treatnent is commenced or
within 48 hours after the patient has the nental capacity to
consent to treatnent, whichever occurs |ater

(f) Patient care, including any followp or hospita
care, is subject to approval by the governnmental contractor

(g) The provider is subject to supervision and regul ar
i nspection by the governmental contractor

A governnental contractor that is also a health care provider
is not required to enter into a contract under this section
wWith respect to the health care services delivered by its
enpl oyees.

(5) NOTI CE OF AGENCY RELATI ONSHI P. - - The gover nnent al
contractor nust provide witten notice to each patient, or the
patient's | egal representative, that the provider is an agent
of the governnmental contractor and that the excl usive renedy
for injury or damage suffered as the result of any act or
om ssion of the provider,or of any enpl oyee or agent thereof,
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acting within the scope of duties pursuant to the contract is

by commencenent of an action pursuant to the provisions of s.

(10) TEACH NG HOSPI TALS. - -
(a) The Legislature finds that teaching hospitals

provide access to health care to a significant nunber of

i ndigent, uninsured residents of this state, that teaching

hospitals provide benefits to the people of this state through

their nedical education prograns, that these benefits are at

significant risk because health care providers that are

teaching hospitals fear the increased risk of nedica

mal practice liability, and that the continued viability of

teaching hospitals nust be protected for the purposes of

providing indigent care and nedi cal education. It is,

therefore, the intent of the Legislature to ensure that health

care providers that are teaching hospitals are agents of the

state and are protected by sovereign imunity pursuant to this

secti on.
(b) As used in this subsection, the term"teaching

hospital" shall have the sane neaning as in s. 408.07(49).

(c) Notwithstandi ng the requirenents of paragraph

(3)(a), a contract between a governnental contractor and a

health care provider that is a teaching hospital shall allow
7
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the health care provider to deliver health care services to

| owi ncone recipients as well as to other patients, as an

agent of the governnental contractor. A contract between a

governnental contractor and a health care provider that is a

teachi ng hospital does not have to be for vol unteer

unconpensat ed servi ces.

(d) The provisions of paragraphs (4)(d) and (f) do not

apply when a health care provider is a teachi ng hospital
(e) The Agency for Health Care Administration, the
Departnent of Health, and the Departnent of Education shal

enter contracts with teaching hospitals for the provision of

i ndigent health care services and nedi cal education services

under which a teaching hospital shall be an agent of the

state.
(f) This subsection applies to incidents occurring on

or after the effective date of this subsection
Section 2. FEffective June 30, 1997, subsection (12) of
section 766. 1115, Florida Statutes, as created by and

appearing in section 1 of chapter 92-278, Laws of Florida, is

r epeal ed

Section 3. For the purpose of incorporating the
anmendnent to s. 766.1115, Florida Statutes, 1996 Suppl enent,
in a reference thereto, subsection (9) of section 768. 28,
Florida Statutes, 1996 Supplenent, is reenacted to read:

768. 28 \Wiver of sovereign imunity in tort actions;
recovery limts; limtation on attorney fees; statute of
limtations; exclusions; indemification; risk managenent
pr ogr ans. - -

(9)(a) No officer, enployee, or agent of the state or
of any of its subdivisions shall be held personally liable in
tort or naned as a party defendant in any action for any
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injury or damage suffered as a result of any act, event, or
om ssion of action in the scope of his enploynent or function
unl ess such officer, enployee, or agent acted in bad faith or
with malicious purpose or in a manner exhibiting wanton and
wi |l ful disregard of human rights, safety, or property.
However, such officer, enployee, or agent shall be considered
an adverse witness in a tort action for any injury or danmage
suffered as a result of any act, event, or om ssion of action
in the scope of his enmployrment or function. The exclusive
renedy for injury or damage suffered as a result of an act,
event, or om ssion of an officer, enployee, or agent of the
state or any of its subdivisions or constitutional officers
shal | be by action agai nst the governnental entity, or the
head of such entity in his official capacity, or the
constitutional officer of which the officer, enployee, or
agent is an enpl oyee, unless such act or omi ssion was
committed in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property. The state or its subdivisions
shall not be liable in tort for the acts or onissions of an
of ficer, enployee, or agent committed while acting outside the
course and scope of his enploynent or committed in bad faith
or with malicious purpose or in a manner exhibiting wanton and
wi |l ful disregard of human rights, safety, or property.

(b) As used in this subsection, the term

1. "Enployee" includes any volunteer firefighter

2. "Oficer, enployee, or agent" includes, but is not
limted to, any health care provider when providi ng services
pursuant to s. 766.1115, any nenber of the Florida Health
Services Corps, as defined in s. 381.0302, who provides
unconpensated care to nedically indigent persons referred by
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the Departnent of Health and Rehabilitative Services, and any
public defender or his enployee or agent, including, anpbng
ot hers, an assistant public defender and an investigator
(c) For purposes of the waiver of sovereign inmmnity
only, a nmenber of the Florida National Guard is not acting
within the scope of state enploynent when perform ng duty
under the provisions of Title 10 or Title 32 of the United
States Code or other applicable federal |aw, and neither the
state nor any individual may be naned in any action under this
chapter arising fromthe performance of such federal duty.
Section 4. Except as otherw se expressly provided in
this act, this act shall take effect upon becomng a | aw
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LEG SLATI VE SUMVARY

Abrogates the repeal of s, 766.1115, F.S. mhlch prOV|des

sovereign inmunity for a health care provider who, as an
agent of a governmrental contractor, vquntar|I¥ prOV|des
health care for |owincome persons. Redefines the term
overnnental contractor” to include within the scope of
the |aw counties, nmunicipalities, and other units o
| ocal governnent. Redefines the ternt"health care
providér” to clarify the health care entities that may
act as agents of a governnmental contractor. Extends
sovereign inmunity fo certain teaching hospitals.
Requi reS specified state agencies to contract with
teaching hospitals for provision of indigent health care

S
servi ceS and nedi cal educatlon servi ces.
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