Fl ori da House of Representatives - 1997 CS/ CS/ HB 169

By the Conmittees on Real ProPerty & Probate, Rea
Property & Probate and Representative” Crow

1 A bill to be entitled

2 An act relating to the Florida Uniform Land

3 Sal es Practices Law, anending s. 498.005, F.S.
4 providing definitions; anending s. 498. 007,

5 F.S.; revising provisions with respect to the
6 general powers and duties of the Division of

7 Fl ori da Land Sal es, Condom ni uns, and Mobil e

8 Hones; anending s. 498.011, F.S.; revising

9 provisions with respect to per diem and

10 m | eage; anending s. 498.017, F.S.; revising
11 certain fees; deleting certain fees; anending
12 s. 498.022, F.S.; revising provisions with

13 respect to jurisdiction over fraudul ent acts;
14 providing that it is a violation of the act to
15 di spose of, conceal, or divert any funds or

16 assets of any person so as to adversely affect
17 the interest of a purchaser; anending s.

18 498.023, F.S.; providing additional criteria
19 wWith respect to pernitted disposal of an
20 interest in subdivided | ands; anendi ng s.
21 498.024, F.S.; revising provisions with respect
22 to reservations; anmending s. 498.025, F.S.
23 revising provisions with respect to exenptions;
24 anending s. 498.027, F.S.; revising provisions
25 wWith respect to application for registration
26 anending s. 498.029, F.S.; elimnating the
27 regi stration of certain subdivided | ands;
28 anending s. 498.031, F.S.; providing for the
29 time period during which registration becones
30 ef fective; revising provisions with respect to
31 i nqui ry and exami nation; anending s. 498. 033,

1
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1 F.S.; revising provisions with respect to the

2 regi stration of subdivided | ands; anendi ng s.

3 498. 035, F. S.; authorizing, rather than

4 requiring, the division to approve adverti sing

5 material; revising provisions with respect to

6 advertising material; requiring the ful

7 di scl osure of certain pertinent information

8 anending s. 498.037, F.S.; revising provisions

9 with respect to public offering statenents;

10 anending s. 498.039, F.S.; revising provisions

11 With respect to certain trust and escrow

12 accounts; anending s. 498.041, F.S.; revising

13 provisions with respect to annual renewal;

14 providing for termination of registration

15 anending s. 498.047, F.S., relating to

16 i nvestigations; anmending s. 498.059, F.S.

17 providing penalties with respect to certain

18 viol ations; providing an effective date.

19

20| Be It Enacted by the Legislature of the State of Florida:
21

22 Section 1. Section 498.005, Florida Statutes, is
23 | anended to read:

24 498.005 Definitions.--As used in this chapter, unless
25| the context otherw se requires, the term

26 . . . N

27 | stubti-vi-ston—except—atregrstration—ctassted—as—+tnactive—-
28 (1) 2y "Advertising" neans the publication of or the
29 | causing to be published of any information for the purpose of
30 | i nduci ng any ot her person to purchase or to acquire an

31| interest in subdivided |Iands, including thetantd—sates

2
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contract—to—be—used—and any photographs, drawi ngs, or artist's
representations of existing or planned physical conditions or
facilities on the property, by nmeans of any:

(a) Newspaper or periodical

(b) Radio or television broadcast;

(c) Witten, printed, or photographic nmatter produced
by any duplicating process producing 10 copies or nore;

(d) Material used in connection with the disposition
or offer of subdivided |ands by radio, television, telephone,
conput er, or any other el ectronic neans;

(e) Material used by subdividers or their agents,
distributors, or any other persons to induce prospective
purchasers to visit this state, particularly vacation
certificates which involve a | and sal es presentation by a
subdi vi der or his agents; or

(f) Billboards.

(2) "dosing" neans the transfer of ownership or |ease

of an interest in subdivided | ands to a purchaser as evi denced

by the delivery of a deed to the purchaser or to the clerk of

the court for recording in the official records of the county

in which the subdivided | ands are | ocat ed.

. b ded s
(3)t4) "Conviction" neans a deternination of guilt
resulting froma plea or trial, regardl ess of whether
adj udi cation was withheld or inposition of sentence was
3
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suspended on an of fense prohibited by this chapter, or
forfeiture of a bond when charged with a crimnal offense
prohi bited by this chapter.

(4) 5y "Disposition” neans any transaction involving
any interest in subdivided |lands entered into for profit,
i ncluding any sale, resale, |lease for nore than 5 years,
assignnment, or award by lottery.

(5)¢6) "Division" means the Division of Florida Land
Sal es, Condomi ni ums, and Mobil e Hones of the Departnent of
Busi ness and Professional Regul ation.

(6) "Escrow' neans the delivery to, or deposit with,

an escrow agent of funds or property to be held and di sbursed

by such escrow agent consistent with the provisions of this

act .

(7) "Escrow agent" neans:

(a) A savings and | oan association or bank |l ocated in

Florida or any other financial institution located in Florida

having a net worth in excess of $5 mllion

(b) An attorney who is a nmenber in good standing of
The Fl ori da Bar;
(c) Areal estate broker who is |icensed pursuant to

chapter 475 and in good standing with the Departnent of

Busi ness and Professional Regul ation; or

(d) Atitle insurance agent |licensed pursuant to s.

626.8417 or a title insurance agency licensed pursuant to s.
626. 8418.
(8) "Governing docunents" neans the recorded

decl arati on of covenants for a community, and all duly adopted

and recorded anendnents thereto; and the articles of

i ncorporation and byl aws of the honeowners' association, and

any duly adopted anendnents thereto.
4
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(9) "Honeowners' association" or "association" neans a

Fl orida corporation responsible for the operation of a

community in which the voting nenbership is made up of parce

owners or their agents, or a conbination thereof, and in which

nenbership is a mandatory condition of parcel ownership, and

which is authorized to i npose assessnents that, if unpaid, nay

becone a lien on the parcel. The term "honeowners

associ ati on" or "association" does not include a community

devel opnent district or other simlar special taxing district

created pursuant to statute.

(10) "Honesite" neans a lot, parcel, unit, or interest

contained within a subdivision which is physically accessible

by a public or private road at the tine of deeding and usable

by the purchaser for constructing or installing a

single-famly residential building without draining, filling,

or other inprovenent, except for reasonable preparation for

construction or installation, and that no fact or circunstance

exi sts which prohibits the i medi ate use of the lot for such

pur pose upon deedi ng.

beliviston] I I I . . I
s I T . I I . .
Loy . . I

(11) {8y "Material change" nmeans any act or failure to

act by a registrant or its agents that would directly and
adversely affect the registrant's legal or financial ability
to fulfill its contractual comritnents to its purchasers or
that would alter or change the |l egal obligations or
commtnents of the registrant to its purchasers or to the

di vi si on.

5
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(12) {9y "Notice" neans a conmunication in witing from

the division executed by its director or other duly authorized
of ficer.

(13) 16y "Ofer” includes every inducenent,
solicitation, or attenpt to encourage a person to acquire any
interest in subdivided | ands, if undertaken for gain or
profit.

(14) - "Ofering" neans any docunent, material

representation, agreenent, or assurance contained in:

(a) Advertising material used in connection with the
of fer of subdivided | ands;

(b) A public offering statenent;

(c) A contract or other agreenent which a purchaser
executes in connection with the purchase of subdivided | and;

(d) A docunent or other material subnitted to the
di vision as part of an application for registration and upon
which application an order of registration is issued; or

(e) An order of registration.

(15) 32y "Order of registration” neans the |icense
i ssued by the division to evidence the registration status of
the registrant for specified subdivided | ands.

(16) (33) "Person" means one or nore individuals,
corporations, governnents or governnental subdivisions or
agenci es, business trusts, estates, trusts, partnerships,
uni ncor porated associ ati ons, or any other |egal or comerci al
entity having a conmon interest.

(17) ¢34y "Purchaser” neans a person who acquires,
attenpts to acquire, or succeeds to an interest in subdivided
| and.

(18) {5 "Regi strant” neans the person or persons

specifically named in the order of registration
6
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(19) (36> "Registration" nmeans the conpletion of al

application requirenents and the furnishing of all required
exhibits to the—satisfaetioen—of the division

(20) (38) "Subdi vi der" neans a person who owns any

interest in subdivided | ands or is engaged in the disposition
of subdivided | ands either directly, indirectly,or through

the services of an enpl oyee, agent, or independent contractor
a—broker—or—salestan

(21) 29 " Subdi vi si on" or "subdivi ded | ands" neans:

(a) Any contiguous |land which is divided or is

proposed to be divided for the purpose of disposition into 50
or nore lots, parcels, units, or interests; or
(b) Any land, whether contiguous or not, which is

di vided or proposed to be divided into 50 or nore |ots,
parcels, units, or interests which are offered as a part of a
common pronotional plan.

(22) £26) "Common pronotional plan” means an offering
of subdivided | ands by a person in a sinilar plan of
di sposition. Elenents relevant to whet her the subdivided | ands
are being offered as part of a common pronotional plan include
but are not limted to: the physical relationship of the
properties being offered; whether the offered properties are
known, designated, or advertised as a commbn unit or by a
common nane; the utilization of a conmon broker or sal es
personnel, commobn sales office or facilities, or comon
pronmotional nethods; the utilization of cross-referrals of

7
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1| prospective purchasers between sal es operations; and conmon

2 | ownership interests.

3 Section 2. Section 498.007, Florida Statutes, is

4 | anended to read:

5 498. 007 General powers and duties.--

6 (1) The division may adopt, anmend, or repea

7 | reasonabl e rules as necessary to carry out all provisions of
8| this act, pursuant to the Administrative Procedure Act.

9 (2) If it appears that a person has violated or is

10 | about to violate a provision of this chapter or a division

11| rule or order, the division, with or without prior

12 | adninistrative proceedings, may bring an action in the circuit
13| court to enjoin the violation and to enforce conpliance with
14 | this chapter or any division rule or order. Upon proper

15| showing, injunctive relief or tenporary restraining orders

16 | shall be granted, and a receiver or conservator nay be

17 | appointed. |If appointed, the receiver or conservator nay take
18 | action to inplenent the provisions of the court order, to

19 | ensure the performance of the order, and to renedy any breach
20| thereof. 1In addition to all other neans provided by |aw for
21| the enforcenment of an injunction or tenporary restraining

22 | order, the circuit court nmay inpound or sequester the property
23| of a party defendant, including books, papers, docunents, and
24 | records pertaining thereto, and all ow the exanmi nati on and use
25| of said property by the division and a court-appoint ed

26 | receiver or conservator. The division is not required to post
27 | a bond in any court proceedings. Venue for actions or

28 | proceedi ngs brought pursuant to this subsection may be laid in
29 | any county where the venue is proper under chapter 47 or in
30 | Leon County.

31

8
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(3) In addition to any renedy provided by this

chapter, the division nay:

(a) Apply to the circuit court for an order of

restitution whereby the defendant in an action brought

pursuant to subsection (2) shall be ordered to make

restitution of those suns shown by the division to have been

obtai ned by the defendant in violation of any of the

provisions of this chapter. Such restitution shall, at the

option of the court, be payable to the conservator or receiver

appoi nted pursuant to subsection (2) or directly to the

persons whose funds or assets were obtained in violation of

this chapter.

(b) Seek the inposition of a civil penalty through the

circuit court for any violation for which the division my

i ssue a notice to show cause under s. 498.053. The civil

penalty shall be no |l ess than $500 and no nore than $10, 000

for each violation. The court may al so award to the

prevailing party court costs and reasonable attorney's fees

and, in the event the division prevails, nay al so award

reasonabl e costs of investigation.

(4)3) The division may intervene in any suit
i nvol ving subdi vided lands. In any suit by or against a
subdi vi der invol ving subdi vi ded | ands, the subdivider shal
promptly furnish the division a copy of the conplaint and, if
requested by the division, copies of all pleadings.

(5) t4)y The division nmay:

(a) Accept registrations, property reports, or sinilar
di scl osure docunents filed in other states or with the Federa
Governnent, notwithstanding the requirenents of s. 498.037;
and may suspend or revoke any registration under this chapter
that includes any registration, property report, or simlar
9
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1| disclosure docunent accepted under this subsection if the

2| registration, property report, or simlar disclosure is

3 | suspended or revoked by the registering state or by the

4 | Federal Governnent;

5 (b) Contract with agencies in this state or other
6|jurisdictions to performinvestigative functions; or

7 (c) Accept grants-in-aid fromany source.

8 (6) £5) The division shall cooperate with simlar

9 | agencies in other jurisdictions to establish uniformfiling
10 | procedures and forns, public offering statenents, advertising
11 | standards, and rul es and conmon admi nistrative practices.

12 (7) £6) The division shall adopt uniform accounting

13 | principles, policies, and standards by rul e rethetds—in

14 | accordance—wth—generat--y—acecepted—accountingprinciptes—as
15 | defned—by—the—rutes—of—the Board—of—-~Accountancy, to be used
16 | by all applicants for and hol ders of registrations of

17 | subdivided lands in the preparation of all financial

18 | statenents required by this chapter—decurents—information-
19 | antd—reports—teguired—by—ant—+n—the—transaction——of—at+

20 | activities—t+egutated—under—this—chapter.

21 (8)t#) Notice to a subdivider shall be conplete when
22 | delivered to the subdivider's address currently on file with
23| the divi sion.

24 (9) £8) Notwi t hstandi ng any provision of this chapter
25| or any division rule, the division shall not take adverse

26 | action with regard to any docunent filed by any person with
27 | regard to subdivided | ands sol ely because the docunent is not
28| on a division form if adequate information is provided.

29 Section 3. Section 498.011, Florida Statutes, is

30 | anended to read:

31

10
CODI NG Wor ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Fl ori da House of Representatives - 1997 CS/ CS/ HB 169
605- 100A- 97

498. 011 Paynent of per diem nileage, and other
expenses to division enployees. --The anount of per diem and
m | eage and expense noney paid to enpl oyees shall be as
provided in s. 112.061, except that the division shal
establish by rule the standards for rei nbursenent of actua
verified expenses incurred in connection with an inspection or
i nvesti gati on examnat+on of subdivi ded | ands.

Section 4. Section 498.017, Florida Statutes, is
amended to read:

498. 017 Fees.--The division shall charge fees as
foll ows:

(1) A base fee of $450 per subdivision registration
application plus a fee of $4 for each of the first 2,000 |ots,
parcels, units, or interests in the subdivision and a fee of
$2 for each additional lot, parcel, unit, or interest.

(2)(a) Each registration shall be renewed annually as
provided in s. 498.041 and shall be acconpani ed by a base fee
of $300 for each renewal plus 75 56 cents for each ef—the
cents—for—each—addi-t+onal undeeded | ot, parcel, unit, or
i nterest.

(b) A penalty not to exceed $20 per day may be
assessed for a delinquent renewal; and the order of
regi stration shall be suspended by operation of |aw after the
10t h day of delinquency until the renewal fee and penalty are
received by the division. In no event shall the penalty fee
exceed $400 per registration

o I i _ Fe—i I I
F dedi e} I .

(3) The division shall charge subdividers of
out - of - stat e subdi vi si ons di sposed of or offered for

11
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di sposition in this state an initial and annual renewal fee
equal to the fees charged for subdivided | ands | ocated within
t he state.

(4) Except—as—provided—in—subseetion<{13)-The
application for registration required by s. 498.027 shall be
acconpani ed by the initial fee, and when an inspectionis to
be made of the subdivided | ands st+tuated—outstde—the—state—and
bei r o e w r - . " ’

the application shall also be acconpani ed by an anpunt

equi val ent to the cost of travel rounrt—t+rt+p—Froemttorida to
and fromthe | ocation of the subdivided | ands, as estinmated by
the division, and by a further anpbunt estimted to be
necessary to cover the additional expenses of the inspection
The division shall not approve aceept a registration until the
subdi vi der pays any other actual verified expenses incurred in
t he i nspecti on ant—exafnation.

(5) t6) The division shall charge each subdivider a
fee, which it shall set by rule, for filing notification of a
mat eri al change of the offering. The fee shall not be |less
than $200 nor nore than $1, 000 unl ess the division determn nes
that the actual costs of processing the material change
exceeds $1,000. If the division so determnes, it shall issue
its order charging the registrant with the actual costs of
processing the material change. The order shall include

12
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1| docunentation of the actual costs, and the registrant shall be
2| entitled to a hearing under chapter 120, upon request.

3 (6) 7 Each request for rel ease of assurances

4 | established for inprovenents shall be acconpanied by a $50

5| fee; the subdivider shall also pay all actual verified

6 | expenses for onsite inspections or exaninations.

7 (7) 8y Each request for an exenption advisory opinion

8 | shall be acconpani ed by a $100 fee.

9 (8){9)y Each filing of advertising material as required
10| by s. 498. 035 submtted—{for—approvat—other—than—that

11 | submtted—as—part—of—an—inrtial—r+egistration—or—exenption—of
12 | subdivi-ded—tands,shal|l be acconpani ed by a fee of $25.

13 (9) €36y The division shall charge a subdivi der $250

14 | for filing a reservation program

15 (10) ¢+1) The division may contract w th any subdi vi der
16 | or others for reasonable charges for any extra or speci al

17 | service pertaining to any registration or application for

18 | regi strati on.

19 (11) €32y The division shall charge a subdivider $250
20| for filing a no-action letter request.
21
22 i . . -t
23 . . . . L. .
24 | by—the—inrtial—fee—antdby—an—arount—eguivalent—to—the—cost—of
25 | roung—t+rip—travet—to—the——site,—as—estiratedby—the—ti-viston-
26 | angd—by—afurther—anpunt—estiated—tobenecessary—to—cover—the
27 | additonal—expenses—of—the—investigation—aspresecribed—in—-5—
28 | 498011t —For—each—dayspent—on—st+te—Before—issuance—of—the
29 | exenpti-on—order—the—subdivider—shalH—pay—any—other—actual
30 | verttet—expenses—tncurred—in—the—tnvestigation—
31
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1 Section 5. Section 498.022, Florida Statutes, is

2 | anended to read:

3 498. 022 Jurisdiction over fraudul ent acts.--

4 (1) It shall be unlawful and a violation of this

5| chapter for a any person to offer or dispose of 5 25 or nore
6| lots, parcels,units, or interests in a subdivision pursuant

7 | toe—a—comen—pronotional—ptan, and to:

8 (a) Enploy any device, schenme, or artifice to defraud.
9 (b) Cbtain noney or property by neans of a false

10 | statenment of a material fact, or the failure to state a

11 | material fact which nakes the statenent nisleading in |ight of
12 | the circunstances and the context of the overall transaction
13| with respect to any infornation pertinent to the transaction
14 (c) Engage in any transaction, practice, or course of
15 | busi ness whi ch operates or would operate as a fraud or deceit
16 | upon a purchaser

17 (d) Make any false, fictitious, or fraudul ent

18 | statenent or representation, or nmake or use any false witing
19 | or docunent knowi ng the same to contain any false, fictitious,
20| or fraudul ent statenent or entry.
21 (e) Falsify, conceal, or cover up, by any trick
22 | schene, or device, a material fact.
23 (f) Dispose of, conceal, or divert any funds or assets
24 | of any person so as to substantially and adversely affect the
25| interest of a purchaser.
26 (2) Those persons qualifying for exenptions pursuant
27| to s. 498.025 shall not be exenpt fromthe provisions of this
28 | section, and the division shall have the authority to use any
29 | powers granted to it by this chapter to prevent, investigate,
30| or punish any violation of this section.
31

14
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(3) Any violation of the provisions of subsection (1)
shal |l give to any purchaser of the lots, units, or interests
the sanme rights the purchasers woul d have under s. 498. 061, as
if the lots, units, or interests were "subdivided | ands" as
defined in s. 498.005(21) (19)-.

(4) Notwithstandi ng any other provision of this

chapter, the term "subdivision" or "subdivided | ands" as used

in this section neans any contiguous | and which is divided or

is proposed to be divided for the purpose of disposition into

25 or nore lots, parcels, units, or interests and al so

i ncludes any | and, whether contiguous or not, which is divided

or proposed to be divided into 25 or nore |lots, parcels,

units, or interests which are offered as a part of a comon

pronoti onal plan.

(5)t4) Any willful violation of the provisions of
subsection (1) shall be a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

Section 6. Subsection (2) and paragraph (d) of
subsection (3) of section 498.023, Florida Statutes, are
amended to read:

498. 023 Prohibitions on dispositions of interests in
subdi vi ded | ands. - - Unl ess the subdivided | ands or the
transaction is exenpt pursuant to s. 498.025:

(2) No person nmay di spose of, or participate in the
di sposition of, any interest in subdivided | ands unl ess:

(a) A current public offering statenent is delivered
to the purchaser prior to the disposition

(b) The purchaser is afforded a reasonabl e opportunity
to examne the public offering statenent prior to the
di sposi tion; and

15
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(c) The contract and public offering statenent
aut hori ze the purchaser to cancel the agreenent w thout cause
until nmidnight of the seventh business day after he executes
t he contract.

(d) The public offering statenent, contract, note,

nort gage, deed, or other sales docunents, delivered to the

purchaser, are in the |language in which the sales canpaign is

conduct ed, unless an accurate translation is attached to the

docunent .

(3) When the principal solicitation of the disposition
is by long-distance tel ephone, no person nmay di spose of, or
participate in the disposition of, any interest in subdivided
| ands unl ess:

(d) ©One of the foll owi ng takes place subsequent to the
solicitation of the disposition by |ong-distance tel ephone:

1. The prospective purchaser personally inspects the
property before executing the agreenent to purchase and so
certifies in witing; or

2. The prospective purchaser executes an agreenent to
purchase whi ch expressly provides that the purchaser or
purchaser's agent has 6 nonths fromthe date the purchaser
received the fully executed agreenent to purchase in which to
take a subdi vi der-gui ded personal inspection of the subdivided
| ands, and, at that tine, if the purchaser is not satisfied
with his purchase and the agreenent to purchase is not in
default, the purchaser nmay request in witing a refund of al
noneys paid in under the agreenent to purchase, and shall be
entitled to the refund, even though the aforesaid 30-day
peri od has expired. The agreenent to purchase shall also
provide that the subdivider nmust nake avail abl e a gui ded
personal inspection of the subdivision upon request by the

16
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purchaser and that the purchaser nmay request, and shall be
entitled to, the refund if the subdivider fails to make the
i nspection avail able. The—docurrents—ratted—or—det—vered—in
accordance—wth—thi-s—paragraph—shat-H—be—governed—by—s—
498-037(3)—

Section 7. Section 498.024, Florida Statutes, is
amended to read:

498. 024 Reservations. --

(1) Notwithstanding s. 498.023, prior to filing an
application for an—erder—er—exenption—purstant—toe—s—
498-0625(3)—o+—(4—or—an—-order—of registration pursuant to s.

498. 027, a subdivider may file an application for a
reservation programwhich shall be approved by the division if
the following conditions are mnet:
(a) The subdivider has established an escrow er—trust
account with an escrow agent which—reets—theregutrenents—of
" e
(b) The subdivider has filed and recei ved approval for

all advertising, pronotional material, reservation agreenents,
and trust—or escrow agreenents; and

(c) The subdivider obtains an order of registration of
order—of—exenption prior to any rel ease of funds, except those
made to prospective purchasers. Should the offer or property
be exenpt pursuant to s. 498.025(1),er (2), or (3), the
subdi vi der shall notify the division of the exenption, prior
to the rel ease of funds.

(2) Approval of a reservation programshall not be
unr easonably w thheld, and the division shall render a
decision within 20 days fromthe date it receives adequate
i nfformation, unless the subdivider extends the tine limt in
writing.

17
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(3) The provisions for an acceptabl e escrow er—t+ust
account pursuant to this section shall be as follows:

(a) The subdivider shall give the prospective
purchaser a receipt for and shall deposit all reservation
deposits into an escrow account established with an escrow
agent aecceptable—trust—eonpany,—or—a bankhavingtrust—powers
within 5 3 business days after ef receipt.

(b) The escrow agent shall notify the prospective
purchaser that the reservation deposit was received within 7
busi ness days after ef receipt by the escrow agent. The

notice shall state that the funds are being held and will be
rel eased only in accordance with this section
(c) The funds may only be placed in accounts and

financial institutions that are insured by an agency of the

United States Governnent. The funds nmay be placed in an

i nterest-bearing or non-interest-bearing account, provided,
the funds shall be available for withdrawal in full by the
escrow agent at all reasonable tines.

(d) The subdivider shall mintain separate books and
records wthin—his—books for each reservation programin
accordance with good accounting practi ces generatHy—acecepted

. tar-ds- o u I f ey | of
Aceotntanecy.

(e) Upon the witten request of a prospective

purchaser, the escrow agent shall inmediately and w t hout
gqualification refund in full all noneys deposited by the
prospective purchaser. Any applicable interest shall be paid
to the prospective purchaser, unless otherw se provided in the
reservation agreenent.

(f) The escrow agent may rel ease reservation deposits
to the subdivider only upon adequate show ng that the

18
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1| prospective purchaser has entered into a binding contract or
2 | agreenent for purchase of the subject lot, parcel, or unit.
3| Any applicable interest shall be paid to the prospective

4 | purchaser, unless otherwi se provided in the reservation

5| agreenent.

6 (g) The reservation deposit shall be held by the

7 | escrow agent for a naxi num of 180 days, after which tine it
8| shall be distributed to either the prospective purchasers or
9 | the subdivider as provided for in this section, unless the
10 | reservation programis extended with the witten approval of
11 ) the division and the purchasers are given notice of the right
121 to receive a refund if they so request. This tine limt is
13 | suspended for the period in which a registrati on er—exenption
14 | application for the subject subdivided |lands is pending with
15 | the di vi sion.

16 (4) The lot, parcel, or unit sales price to a person
17 | holding a reservation shall not be increased fromthe price
18 | stated in the reservation programfor that unit, unless the
19 | possibility of a variance is fully disclosed in the

20 | reservati on program

21 5—When—this—chapter—reguires—deHvery—of—apubt—e
22 | effering—statenent—to—the prospectivepurchaser—or—an—onstte
23 | iaspection—by—theprospectivepurchaser—prior—to—execution—of
24 | the——eontract—for—purchase—or—tease—of—subdividedtands—the
o5 . I et I el : . :
26 od—of I : I I f el ey N

27 f o f ey . . o

28 (5) £6) Any subdivider who willfully fails to conply

29 | with the escrow requirenents of this sectionis guilty of a
30| felony of the third degree, punishable as provided in s.

31| 775.082.

19
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Section 8. Section 498.025, Florida Statutes, 1996
Suppl enent, is anended to read:

498. 025 Exenptions. --

(1) Except as provided in s. 498.022, the provisions
of this chapter do not apply to:

(a) The An offer or disposition of an anry interest in
subdi vi ded | ands by a purchaser for his own account in a

single or isolated transacti on—except—that—this—exenption
shaH—not—appty—toregrstrants.

(b) The Am offer or disposition of an interest in
subdi vi ded | ands tant by or to any governnent or government

agency. This exenption shall not apply to registrants.

(c) The Am offer or disposition of an interest in
subdi vi ded | ands tant as cenetery lots or interest.

: bedirisi hi bt he_pi Lo
; ; .

d) te> An offer or transfer of securities currently

registered with the Departnment of Banking and Fi nance or the

United States Securities and Exchange Conmi ssion, except when
s. 498.023(4) applies.

(e)tfH)> Any offer or disposition constituting a single
sale or offer to sell to a person when the purchase price is
$50, 000 or nore.

(f)tg)r The offer or disposition of an interest in

subdi vi ded | ands to a FThe—sate—-or—tease—of—tand—to—any person

engaged in the business of constructing residential or

commercial buildings, or to any person who acquires the | and

for the purpose of resale or |lease to a person engaged in such

20
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" il el e F
I I E i o
(9g) th)y The Any offer or disposition of an interest in
subdi vi ded | ands +and on which there is a residenti al
commercial, or industrial building or as to which the seller

has a legal obligation to construct such a building within 2
years from date of disposition

(h) ) The An offer or disposition of an interest in
subdi vi ded |l ands in which the registrant conveys a lot, unit,
or parcel or portion thereof to the purchaser of the
contiguous lot. If only a portion of a lot, unit, or parce
is conveyed to the purchaser of contiguous property, the
remai ni ng bal ance of the lot, unit, or parcel shall be
conveyed only to a purchaser of contiguous property. The only
purpose of this conveyance shall be to increase the size of a
purchaser's hol dings; and restrictions shall be recorded to
restrict the use of such lots, units, or parcels and the
contiguous portions for use only as single-fanily honesites.

(i)t§)> Any offer or disposition constituting a single
sale or offer to sell to a person if the lot, parcel, unit, or
interest in the subdivision contains at |east 20 acres. In
determining eligibility for the exenption, easenents for
i ngress and egress or public utilities are considered part of
the total acreage of the lot, parcel, unit, or interest if the
purchaser retains ownership of the property affected by the
easenent .

(j) The disposition of fewer than 25 honesites | ocated

within this state by a person within a consecutive period of

12 cal endar nonths begi nning after Decenber 31, 1997, provided

that the grantor or | essor holds marketable title to the

subdi vi ded | ands to be conveyed or | eased to purchasers and
21
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t he purchaser physically inspects the honesite prior to the

executi on of the contract or |ease.

(k) The offering or disposition of a honesite by one

party together with the sale of a nobile hone or manufactured

hone by another party if both contracts for purchase contain

no provision which restricts the purchaser's renedy of

bringing suit for specific performance and contain the

foll owi ng provisions:

1. Each seller is obligated to performcontingent upon

the other seller carrying out its obligations so that the

nobi | e home or manufactured hone will be installed on a

honesite lot within 2 years after the date the purchaser signs

the contract to purchase the |ot.

2. Al funds or property paid by the purchaser shal

be put in escrow until closing of the transaction

3. Al funds or property received by the seller shal

be rel eased to the purchaser upon demand if the honesite on

whi ch the nobil e hone or manuf actured hone has been erected is

not conveyed within 2 years.

4. The honesite is devel oped in conformance with al

appl i cabl e I ocal |and devel opnent | aws and regul ati ons

pursuant to part Il of chapter 163, including lots, parcels,

units, or interest vested under such part.

5. At the tine of closing:

a. Donestic water supply and sanitary sewage di sposa

are available to the honesite;

b. Electric power has been extended to the lot |ine;

c. The honesite is accessible by a street or road,

d. Al promsed i nprovenents, including any conmon

areas or recreational facilities represented by the seller or

22
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the seller's agent, are conplete and provisions for perpetual

nmai nt enance have been provi ded; and

e. The purchaser receives narketable title to the

honesi te.
(1) The offer of disposition of an interest in

subdi vi ded | ands | ocated within the boundaries of a speci al

dependent or independent district, subject to the foll ow ng

condi ti ons:
1. Al funds or property paid by a purchaser are put

in escrow until closing; and

2. (dosing shall not occur until all pronised

i mprovenents including infrastructure, facilities, and

anenities represented in any manner by the seller or the

seller's agent are conplete and the plat of sane is recorded

in the official records of the county in which the subdivision

i s | ocated.
(m The offer or disposition of an interest in

subdi vided |l ands to an accredited investor, as defined by rule

of the Florida Departnent of Banking and Finance in accordance

with Securities and Exchange Conmi ssion Regul ati on 230.501, 17
C.F.R 230.501.
(n) An offer or disposition of any interest in a

subdi vi si on that has received a devel opnent order pursuant to
s. 380.060 or s. 380.061, or the offer or disposition of any
interest in subdivided | ands by a person who has entered into

a devel opnent agreenent with | ocal governnent in accordance

with part Il of chapter 163, subject to the foll ow ng

condi ti ons:
1. Al funds or property paid by a purchaser are

escrowed until closing; and

23
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2. (dosing shall not occur until all pronised

i mprovenents including infrastructure, facilities, and

anenities represented by the seller or the seller's agent are

deened conplete and the plat of sane is recorded in the

official records of the county in which the subdivision is

| ocat ed.
(o) The offer or disposition of an interest in

subdi vi ded | ands which are zoned by the appropriate

governnental authority for industrial or conmercial

devel opnent or which are restricted to such use by restrictive

covenants whi ch have been recorded in the official records of

the city or county in which such real estate is |ocated, when

1. Local authorities have approved access from such

real estate to a public street or hi ghway;

2. The purchaser of such real estate is a duly

organi zed corporation, partnership, trust, or business entity

engaged in commercial or industrial business;

3. The purchaser of such real estate is represented in

the transaction of sale or |lease by a representative of its

own sel ection;

4. The purchaser of such real estate affirns in

witing to the seller or lessor that it either:

a. |s purchasing such real estate substantially for

its own use; or

b. Has a binding commtnent to sell, |ease, or

subl ease such real estate to an entity which is engaged in

commercial or industrial business, and is not affiliated with

the seller, lessor, or agent thereof; and

5. A policy of title insurance or atitle opinionis

i ssued in connection with the transaction showing that title

to the real estate purchased is vested in the seller or
24
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| essor, subject only to such exceptions as may be approved in

writing by such purchaser prior to recordation of the

i nstrunent of conveyance or execution of a |ease.

a. Nothing in this subparagraph shall be construed as

requiring the recordation of a | ease; and

b. Any purchaser may waive, in witing in a separate

docunent, the requirenent of this subparagraph that a policy

of title insurance or title opinion be issued in connection

with the transacti on.

(p) The offer or disposition of condoni ni um or

cooperative parcels pursuant to chapter 718 or chapter 719

respectively.

(2) Except as provided in s. 498.022, the provisions
of this chapter do not apply to offers or dispositions of
interests in lots, parcels, or units contained in a recorded
subdi vision plat, or resulting fromthe subdivision of land in
accordance with applicable | ocal |and devel opnent | aws and
regul ations pursuant to part Il of chapter 163, including
| ots, parcels, units, or interest vested under such part, if
all of the follow ng conditions exist:

(a) Each lot, parcel, or unit is situated on an
exi sting, dedicated road or street that is constructed to the
speci fications of the appropriate |ocal governing body which
has voluntarily agreed to accept the road or street for
mai nt enance, and, if a waiting period is required, adequate
assurances have been established with the appropriate | oca
governi ng body. Alternatively, naintenance nay be provided by

an accept abl e honeowner s' prepe+rty—owrer—s associ ati on,

communi ty devel opnent district, or special dependent or

i ndependent district. A honeowners' proeperty—owretr—s

associ ation shall be acceptable if it is a duly incorporated,
25
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not -for-profit nmerprofit corporation whose governi ng docunents

<&bytaws, which provide for the assessnment of the cost of
mai nt enance of the roads on a pro rata basis, have been
incorporated into the restrictive covenants inposed upon the
subdi vi si on.

(b) The subdivision has drai nage structures and fil
necessary to prevent floodi ng, which have been approved by the
appropriate | ocal governing body and, if a waiting period is
requi red, adequate assurances have been established with the
appropriate | ocal governing body. 1In addition, provisions for
per pet ual nmai ntenance of these drai nage structures nust be
established with the appropriate | ocal governing body,
communi ty devel oprment district, special dependent or

i ndependent district,or an acceptabl e honeowners' property

ewners—associ ati on or through restrictive covenants tufrifg
w-th—the—t+and.

(c) Electric power is available at or near each |ot,
parcel, or unit.

(d) Donestic water supply and sanitary sewage di sposa
neeting the requirenents of the applicabl e governnent al
authority are available at or near each lot, parcel, or unit.

(e) The subdivider is the fee sinple owner of the
subdi vided |l and offered and to be | eased or conveyed to
pur chasers.

(f) Al pronised inprovenents, including
infrastructure, facilities, and anenities represented by the
seller or the seller's agent any—cofen—areas—or—t+recreationalt
faet+tHties, are conplete.

(g) The contract for purchase or |ease contains, and

t he subdi vider conplies with, the follow ng provisions:

26
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1. The purchaser nust inspect the subdivided | and
prior to the execution of the contract or |ease.

2. The purchaser shall have an absolute right to
cancel the contract or |ease for any reason whatsoever for a
period of 7 business days followi ng the date on which the
contract or | ease was executed by the purchaser

3. In the event the purchaser elects to cancel within
the period provided, all funds or other property paid by the
purchaser shall be refunded wi thout penalty or obligation
within 20 days of the receipt of the notice of cancellation by
t he devel oper.

4., Al funds or property paid by the purchaser shal
be put in escrow until closing has occurred and the | ease or
deed has been recorded.

5. Unless otherwise tinely cancel ed, closing shal
occur ang—the—deed—shatt—be—+recorded within 180 days of the
date of execution of the contract by the purchaser

6. Wen title is conveyed, said title shall be

conveyed by statutory warranty deed unencunbered by any |ien
or nortgage except for any first purchase noney nortgage given
by the purchaser and restrictions, covenants, or easenents of
record.

7. The subdivider presents to the purchaser the

di sclosure required by s. 689.26 prior to the execution of the

contract or | ease.

(h) The agreenent for deed contains, and the

subdi vi der conplies with, the foll owi ng provisions:

1. The purchaser nust inspect the subdivided | and

prior to the execution of the agreenent for deed.

2. The purchaser shall have an absolute right to

cancel the agreenent for deed for any reason whatsoever for a
27

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1997 CS/ CS/ HB 169
605- 100A- 97

period of 7 business days following the date on which the

agreenent for deed was executed by the purchaser

3. |If the purchaser elects to cancel within the period

provided, all funds or other property paid by the purchaser

shal |l be refunded without penalty or obligation within 20 days

after the receipt of the notice of cancellation by the

devel oper.
4, Al funds for property paid by the purchaser shal

be put in escrow until the agreenent for deed has been

recorded in the county in which the subdivision is |ocated.

5. Unless otherwise tinely cancel ed, the agreenent for

deed shall be recorded within 180 days after its execution by

t he purchaser.

6. Sale of lots in the subdivision shall be restricted

solely to residents of the state.

7. The underlying nortgage or other ancillary

docunents shall contain rel ease provisions for the individua

| ot purchased.

8. The subdivider presents to the purchaser the

di sclosure required by s. 689.26 prior to the execution of the

agreenent for deed.
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3)5)>r Aregistrant or other person may obtain an

exenption advi sory opinion fromthe division stating whether

or not a particular nethod of disposition or offer is exenpt
fromthe provisions of this chapter. Any opinion request
shal | be acconpanied by the required fee as provided in s.
498. 017, a conprehensive statenent of facts and applicable | aw
under which the petitioner believes the nethod of disposition
or offer to be exenpt, and any other information as is
required by rule or requested by the division. Wthin 30 days
after the date adequate information has been provided, the
di vision shall issue an exenption advi sory opinion indicating
whet her or not the nethod of disposition or offer is exenpt.
The advi sory opinion shall not bind the division with regard
to future action if circunstances should change, nor shall it
affect any right which any purchaser may have under this
chapter.

(4) t6) Whenever the division determnes, on the basis
of material the facts presented and a denonstration that

adequat e saf eguards and assurances exist with respect to a

particular offer or disposition, the division shall have the
discretion to issue a |l etter any-eother—retevant—information-
I . e e 1 I b itk

stating that it will take no action may—betaken—by—the
th—vistorr. The letter shall not bind the division with regard

to future action relating to these matters if circunstances

shoul d change nor affect any right which any purchaser may
have under this chapter.

32
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1 (5) 7 Under this section or other provisions of this
2 | chapter, the burden of establishing the right to any exenption
3| shall be upon the person claimng the benefit of such
4 | exenption, and it shall not be necessary for the division to
5] negate any of the exenptions provided in this chapter in any
6 | notice to show cause, cease and desi st order, conplaint, or
7 | other suit or proceedi ngs brought under this chapter
8 Section 9. Subsection (1) of section 498.027, Florida
9| Statutes, is anended to read:
10 498. 027 Application for registration.--
11 (1) The application for registration of subdivided
12 | lands shall be filed as prescribed by the rules of the
13 | division and shall contain any of the foll owi ng docunents and
14 | information required by the division
15 (a) If the subdivided | ands offered for registration
16 | are located within this state, the application shall contain
17 | the foll ow ng
18 1. A recorded or proposed plat which neets the
19 | criteria required by applicable |law or ordi nance and a show ng
20| of the relation of the subdivided |ands to existing streets,
21| roads, and other offsite inprovenents. |If the plat is
22 | unrecorded, it shall be recorded prior to the issuance of the
23 | order of registration. Notwi thstandi ng any applicable | oca
24 | ordi nance, law, or regulation, no portion of a platted |ot may
25| be offered for registration or for disposition unless the
26 | registration application fully discloses that this may occur
27 | and appropriate disclosure acceptable to the division is made
28 | to prospective purchasers. This paragraph is not intended to
29 | supersede any |ocal ordinance, law, or regul ation that
30 | prohibits the disposition of |ess than a whole platted |ot.:
31
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1 2. If the lands are subdivided into |lots, parcels, or
2| units which are not required to be platted by |ocal ordinance,
3| special law, or general |aw of |ocal application, a prepesed
4 | er—recorded plat nmeeting the criteria prescribed in part | of
5| chapter 177, and—tH+—unrecorded,—theptat—shalH—berecorded
6l I . . I r - F I s
7 I b o I ’ ey bty b
8 | provide—satistactory—evidence—of—recording—tothe—diviston—
9 | H—any—inproverents—are—inetuded—n—the—offer-arrangenents
10 | acceptable to the division shall be nade for the perpetua
11 | therr—permranent mai nt enance of inprovenents included in the
12 | offering. +
13 3. H—themwnimomstze—of—atot—parcet—or—tuntt—+s2
14 , , z€; ,
15 | pareet—or—uni-t—s—intended—+For—honresites—Evi dence that the
16 | followi ng conditions and the requirenents of the |oca
17 | governi ng body, have been or will be net:
18 a. Aptat—has—been—recorded—wth Provi sions are nade
19 | for legal and physical access to each |lot, parcel, or unit.:
20 b. A showing is nade that the access street or road
21| to, and all streets or roads within, the subdivided |ands are
22 | or will be constructed traversableby—conventional—autorebite
23 | pursuant to specifications adopted by the appropriate | oca
24 | governi ng body. and—acceptableto—the—diviston—and
25 e—Artrangerents—acceptable—to—thedi-viston—have—been
26 | made—for—theperpetuval—raintenance—of—at—roads—and—streets-
27 4. Evidence that arrangenents acceptable to the
28 | di vi sion have been made for the perpetual mai ntenance of
29 | i nprovenents, including, but not linmted to, streets or roads.
30 5.4~ A showing that the subdivided | ands neet;or wll
31 | neet at—thetime—specifed—by—thetoca—governng—bodies;al
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requi rements of the local governing bodies in effect on the
date of registration, including requirenents relating to
public or private roads and streets, drainage, telephone and
electric utilities, donestic water supply, and sanitary sewage
di sposal . -

(b) If the subdivided | ands offered for registration
are located outside this state, the application shall contain
the foll ow ng:

1. A proposed or recorded plat which neets the
requi renments of applicable state or local |aw or ordinance,
which, if unrecorded, shall be recorded prior to the
di sposition of any |ands.;—and

2. Alegal description of the | ands, together with a
map, showi ng the division proposed or nade; the di nensions of
the lots, parcels, and units; and the relationship of the
subdi vi ded lands to existing streets, roads, and other offsite
i mprovenents.

Not wi t hst andi ng any applicable |ocal ordinance, |aw, or
regulation, no portion of a platted lot nmay be offered for
registration or for disposition unless the registration
application fully discloses that this may occur and
appropriate disclosure acceptable to the division is nmade to
prospective purchasers. This paragraph is not intended to
super sede any | ocal ordinance, law, or regul ation that
prohibits the disposition of |ess than a whole platted |ot.
3. If no state or local |aw or ordinance for platting
exists, a legal description of the subdivided | ands, together
with a map showi ng the existing or proposed di nensions of the
|ots, parcels, units, or interests and the relationship of the
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subdi vided lands to existing streets, roads, and other offsite
i nprovenents. ;-
4 ey . . I L

I ’ ’ " f o e b L
iatended—for—honesttes-Evi dence that the follow ng conditions

and the requirenments of the |ocal governing body have been or
will be met:

a. Provisions are made for |egal and physical access
to each lot, parcel, or unit.the—subtvidetdtands:-

b. A showing is nade that the access street or road

to, and all streets or roads within, the subdivided | ands are

or will be constructed traversableby—conventional—autorebite
purstant t o specifications adopted by the appropriate |oca
gover ni ng body. and—acceptable—to—the—diviston—and
e—Arrangerents—acceptable—to—thedi-viston—have—been
made—for—the—perpetuat—naintenance—of—the—streets—or—roads-

5. H—themwnirum-stzetot—or—parcet—+snore—than—2
1/2—aeres—and—is—not—offered—as—ahormestte,-Evi dence t hat
arrangenents acceptable to the division have been nmade for the
per petual nai ntenance of inprovenents, including, but not
l[imted to, streets or roads.

6. A showi ng that the subdivided | ands neet or will
nmeet all requirements of the appropriate |ocal governing body
in effect bedies on the date of registration, including
requirements relating to public or privat e;—but—rot—timted
to—streets—or roads and streets, drainage, tel ephone and
electric utilities, donestic water supply, and sanitary sewage

di sposal . -
(c) Regardless of where the subdivided | ands are
| ocated, the application shall contain the foll ow ng:
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1 1. An irrevocable consent that, in noncrimnal suits,
2 | proceedi ngs, and actions growi ng out of any violation of this
3| chapter or any rule or order of the division, the service on
4| the division of any notice, process, or pleading authorized by
5|the laws of this state shall be valid and binding as if due

6 | service had been nmade on the applicant.;

7 2. The states or jurisdictions in which an application
8| for registration or sinilar docunent has been filed, and any
9 | adverse order, judgnent, or decree entered in connection with
10 | the subdivided | ands by the regulatory authorities in each

11| jurisdiction or by any court. s+

12 3. The applicant's nane and address, the form date,
13| and jurisdiction of organization, and the address of each of
14| its offices in this state.

15 4. The nane, hone address, and principal occupation
16 | for the past 5 years of each director and officer of the

17 | applicant or of any person occupying a simlar status or

18 | perfornming sinmilar functions or any person who, in accordance
19| with the rules of the division, is deternmined to be able to
20| directly or indirectly control the operation of the business
21| of the applicant; the nane and hone address of each

22 | sharehol der holding a 10-percent-or-greater interest in the
23 | applicant, and the extent and nature of their interest in the
24 | applicant or the subdivided |ands, as of a specified date

25| within 30 days of the filing of the application.:

26 5. A statenent, such as a title opinion of a |licensed
27 | attorney who is not a salaried enployee, officer, or director
28 | of the applicant or owner, or other evidence of title

29 | acceptable to the division, of the condition of the title to
30 | the subdivided | ands, including encunbrances, as of a

31| specified date within 30 days of the date of application.:

37
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1 6. Copies of the instrunents, acceptable to the

2| division, which will be delivered to a purchaser showi ng his
3| interest in the subdivided | ands and of the contracts and

4 | other agreenents which a purchaser will be required to agree
5] to or sign.:r

6 7. Copies of the instrunents by which the interest in
7 | the subdivided | ands was acquired and a statenent of any lien
8 | or encunbrance upon the title and copies of the instrunents

9| creating the lien or encunbrance, if any, show ng the

10 | recording data. ;-

11 8. If alien or encunbrance exists which affects nore
12 | than one lot, parcel, unit, or interest, a statenent of the
13 | consequences for a purchaser of the subdivider's failure to
14 | di scharge the lien or encunbrance and the steps, if any, taken
15| to protect the purchaser if this occurs. ;-

16 9. Copies of instrunents creating easenents,

17 | restrictive covenants restrtetioens, or ot her encunbrances

18 | affecting the subdivided |ands. ;-

19 10. A statenent of the zoning and ot her governnental
20 | regul ations affecting the use of the subdivided | ands, and of
21| any existing taxes and existing or proposed special taxes or
22 | assessnents which affect the subdivided | ands. -

23 11. A statenent of the existing provisions for |ega
24 | and physical access; a statenent of the existing or proposed
25 | provi sions for sewage di sposal and potable water; a statenent
26 | of other public utilities available in the subdivision;, a

27 | statenent of the inprovenents to be installed and the schedul e
28 | for their conpletion, which may not be nore than 4 years from
29 | the date of the issuance of the order of registration for

30 | roads and drai nage and for other inprovenents in accordance
31| with a devel opnent agreenent pursuant to ss.
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1| 163. 3220-163. 3243; and a statenent as to the provisions for

2 | perpetual maintenance of these inprovenents. i

3 12. A narrative description of the pronotional plan

4| for the disposition of the subdivided | ands together with

5| copies of any proposed advertising material. i

6 13. The proposed public offering statenent.;

7 14. Any other information which the division by its

8| rules requires for the protection of purchasers. —inetuding—=a
9 | evrrent—Financial——staterent—and

10 15. Notice of any local or state |land use regul ation
11| or plan, and of any noratorium the duration of which is 180
12 | days or nore, inposed by executive order, |aw, ordinance,

13 | regul ation, or proclamation adopted by any governnental body
14 | or agency which prohibits or restricts the devel opnent or

15| i nprovenent of property not otherw se prohibited or restricted
16 | by applicable law, and the effect on the proposed use of the
17 | property.

18 Section 10. Subsection (4) of section 498.029, Florida
19 | Statutes, 1996 Supplenent, is anended to read:

20 498.029 Notice of filing and registration.--

21 t4H—Netwi-thstanding—theprovistons—of——ss—498-0242)
22 | and—498-033(3)—the—diviston—shaH—enter—an—erder—registering
23 | stubti-vided—t+ands—whi-ch—are—otherwise—qguatied—+for

24 | registration—purstant—to—this—~chapter—f-—

25 ta—The—appHrecant—submts—evidence—that—hehas—apptied
26 i i ; ; ;

27 | ang—the—certifeates—reqguiretd—bythefFederal—Vater—PotHution
28 | Controt—Act—Pub—L—No—92-560;—and

29 thy—The—state—agency—charged—wth—the—+esponstbitty
30 . . I . e I aited—withi

31 | ¢ e it ey L . _ either
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Section 11. Subsection (1) of section 498.031, Florida
Statutes, is anended, and subsection (4) is added to that

section, to read

498.031 |Inquiry and exanination.--

(1) Upon receipt of an application for registration in
proper formand if subject to the provisions of s. 498. 039,

the division shall conduct an exanination to deternine
whet her:

(a) The subdivider can convey or cause to be conveyed
mar ketabl e title to the inAterest—n—any subdivi ded | ands
offered for disposition if the purchaser conplies with the
terns of the offer ant—when—approprtate—that—retease
chatuses,—conveyances—in—trusts—or—other—safeguards—have—been
provi-ded;

(b) Reasonabl e assurance is given that all obligations

i nposed by this chapter and all obligations contained in the
40
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of feri ng purehase—contract—pubHe—offering—statenrent—and
regi-stration——statenrent will be conplied with by the
subdi vi der;

(c) Fhe—atvertisingrateriat—antd The genera
pronotional plan is are not false or msleading and conplies
eorpty With the standards prescribed by the divisioninits
rules and afford full and fair disclosure;

(d) The subdivider has not, or, if a corporation, its
officers, directors, or principals have not, been convicted of
a crinme involving | and dispositions or any aspect of the |and
sal es business in this state, the United States, or any other
state or foreign country, or had a bond forfeited when charged
with such a crine, within the past 10 years;

(e) No evidence exists which would reasonably | ead the
division to believe that the subdivider is, or, if a
corporation, its officers, directors, or principals are,
contenplating a fraudul ent or m sl eadi ng sal es pronotion

(f) The public offering statenent requirenents of this
chapter have been satisfied; and

(g) The subdivided | ands which are the subject of the
proposed regi stration are have—been or will be made usable as
honesi t es fer—thepurpose—for—which—they—are—berng—offeredor
sotd.

(4) Upon receipt of an application for registration in

proper formthat is not subject to the provisions of s.

498.039, the registration shall becone effective within 10

days, and the division shall issue an order of registration

The division may, should it deemthe application for

registration is inconplete or the plan of sale is deceptive or

m sl eadi ng, take such action as authorized by this chapter.
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1 Section 12. Section 498.033, Florida Statutes, is

2 | anended to read:

3 498. 033 Registration of subdivided | ands. --

4 (1) After an order of registration has been issued,

5| the registrant shall conply with all obligations contained in
6 | the purchase contract, public offering statenent, and

7| registration statenent.

8 (2) After an order of registration has been issued, no
9| material change of the offering shall be nade unl ess the

10 | registrant first notifies the division in witing and obtains
11| the division's witten approval. The approval shall not be

12 | unreasonably wi thheld, and a decision shall be rendered within
13| 20 days fromthe date the division receives adequate

14 | information, unless the registrant and the division have

15 ) agreed in witing to a del ay.

16 (3) The subdivider shall furnish the purchaser an

17 | agreenent for deed in recordable formwhich may be recorded by
18 | t he subdi vi der or purchaser when the refund provision of the
19 | contract expires.

20 () I . . . I I vist-en:

21 | Each registrant shall provide the division with financial

22 | statenments, audited by an independent certified public

23 | accountant registered in a state or territory of the United

24 | States or in the District of Colunbia, not later than 5 nonths
25| after the end of the registrant's fiscal year, unless: -

26 (a) Al pronised inprovenents have been conpl eted as
27 | of the end of the registrant's fiscal year; and Fhe

28 | registrant—s—{inancral—staterents—shat—be—acconpanietd—by—the
29 | undertying—data—used—toprepare—the—auditedTinanciat

30 | staterents—+etatingto—the—ecurrent—estimated—cost—of

31
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(b) Al registered property is free and clear of any

encunbr ance or the encunbrance contains a subordinati on

provision that states: "The lien of this docunent is

subordi nate to the purchaser's rights and the purchaser shal

obtain the legal interest or other interest provided for in

t he purchase contract or |lease, free and clear of the

encunbrance, upon the purchaser's conpliance with the terns,

provi sions, and conditions of the purchase contract or |ease."

(5) |If promised inprovenents are not conpl eted, upon

request by the division, the registrant shall provide the
43
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division with a current estimate of the cost to conplete the

prom sed i nprovenents, certified by a licensed professiona

engi neer.

(6)td)y If the registrant fails to conply with the
provi sions of this section subseetion, the division may shatH-
i ssue a notice to show cause and, upon request, provide for a
hearing in accordance with the provisions of chapter 120.

(7) 5y Each registrant shall conply with the terns of
any instrunment encunbering subdivided |ands, including tinely
payrments for satisfaction of the debts.

Section 13. Section 498.035, Florida Statutes, is
amended to read:

498. 035 Advertising material. --

(1) The division, by rule or order, may shatt require
the filing for approval of advertising material relating to
subdi vi ded lands prior to distribution of the material and may

charge a fee for the filing pursuant to s. 498.017.
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1 | netiee—that—prepayrent—wH—rnot—accelerate—the—seHer——s

2 | ebHgation—to—deHver—a—deetd—or—thetirme—for—rmaking

3 | trproverents—to—the——property—

4 (2)t4) The division shall ey require full disclosure
5] of all pertinent infornmation concerning a vacation or visitor
6 | canpaign, including the terns and conditions of the canpaign
7| and the extent of the subdivider's participation in the

8 | canpaign. The division shall fay further require reasonable
9 | assurances that the subdivider or his agent can neet the

10 | obligations inposed by the certificate program

11 (3) 5y "Advertising” shall not include:-

12 &) stockhol der comuni cati ons such as annual reports
13 ) and interimfinancial reports, proxy materials, registration
14 | statenents, securities prospectuses, applications for

15 | prospectuses, property reports, offering statenents, or other
16 | docunents required to be delivered to a prospective purchaser
17 | by an agency of any other state or the Federal Governnent:+
18

19

20

21

22

23

24 | pubHec—+etations—purposes—TFor—whichno—charge—+s—rade—by—the
25 | newspapers—or—other—pertodicats—for—thepubtecation—-or—use—of
26 | any—part—of—the—communications.

27 6)—TFhe—divi-sion—ray—estabt-sh,—by—+ute,—provisions
ar I elet e o . ol I . .

29 7 et r I - f ol ’

30 bty " I - . I nelud

31 | payrent—of-—rnonmonetary—gifts—for—referral—of-—prospects—Ffor
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(4) Al advertising used in connection with the offer

N
S

or disposition of subdivided |ands shall conply with

N
ol

requi renments and standards adopted by the division

Section 14. Section 498.037, Florida Statutes, is
amended to read:

498. 037 Public offering statenent. --

(1) Any public offering statenent shall disclose fully

W N N NN
o © 0o N O

and accurately the physical characteristics of the subdivided

w
=

| ands and shall nmake known to prospective purchasers al
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unusual and material circunstances or features affecting those
| ands.

&) The proposed public offering statenent subnitted
to the division shall be in a formprescribed by its rules and
shall include the following information and itens, unless
ot herwi se provi ded by the division

(a) = The nane and princi pal address of the
subdi vi der . +-

(b) 2+~ A general description of the subdivided | ands,
stating the total nunber of lots, parcels, units, or interests
in the offering.+

(c)4— A statenent of the significant terms of any
encunbrances, easenents, liens, and restrictions, including
zoning and other regulations affecting the subdivided | ands
and each lot, parcel, or unit; a statement of all existing
taxes and existing or proposed special taxes or assessnents
whi ch affect the subdivided | ands; the nane and of fi ce address
of each special taxing district in which all or any part of
t he subdivided | ands are located; and, if all or any part of
t he subdivided | ands are located in a community devel opnent
di strict established under chapter 190, a copy of the
information required by s. 190.009, relating to the public
financing and nmi ntenance of inprovenents to real property

under taken by the community devel opment district.
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(d)5+~ A statenent of the use for which the property is

of fered. =

(e)6— Information concerning inprovenments, including
streets, water supply, |evees, drainage control systens,
irrigation systens, sewage disposal facilities, and customary
utilities, and the estimated cost, date of conpletion, and
responsibility for construction and nai ntenance of existing
and proposed i nprovenents which are referred to in connection
with the offering or disposition of any interest in subdivided
| ands. -

(f)# Notice of any |local or state |and use regulation
or plan and of any noratorium the duration of which is 180
days or nore, inposed by executive order, |aw, ordinance,
regul ation, or proclamation adopted by any governnental body
or agency which prohibits or restricts the devel opnent or
i mprovenent of property which devel opnent or inprovenent woul d
not otherw se be prohibited or restricted by applicable | aw
and the effect on the proposed use of the property.:

(g9)8— A statenent that the subdivider shall provide
the purchaser with a recordable agreenent for deed and a
statenent as to what effect recording of the agreenent will
have in providing the purchaser with [ egal protection.;—and

(h) 9~ Any additional information required by—the
eth—vistort to assure full and fair disclosure to prospective
pur chasers.

48
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(2)(a) The public offering statenent shall not be used
for any pronotional purposes before registration of the
subdi vi ded |l ands and afterwards only if used in its entirety.
No person may advertise or represent that the division
approves or reconmends the subdivided |ands or their
di sposi ti on.

(b) No portion of the public offering statenent may be
underscored, italicized, or printed in |arger, heavier, or
different color type than the remai nder of the statenent
wrtess—the—divi-ston—so—t+eguires.

(c) The division may require the subdivider to alter
or anmend the proposed public offering statenent to assure ful
and fair disclosure to prospective purchasers.

(d) The subdivider shall make no change in the
substance of the pronotional plan or plan of disposition or
devel opnent of the subdivision after registration until he
notifies the division in witing, conplies with the
requi rements of s. 498.033(2), and appropriately anmends the
public offering statenent.

(e) A public offering statement is not current unless
al | anendnents are incorporated

(3) The division may limt the anount and format of
the pronotional materials that are presented subiitted to a
prospective purchaser along with the public offering
st at enent .

Section 15. Subsections (1) and (5) of section
498. 039, Florida Statutes, are anended to read:

49

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1997 CS/ CS/ HB 169
605- 100A- 97

498.039 Certain assurances or trust and escrow
accounts required; reports required.--

(1) The division shall require each registrant
offering property subject to an anyt+H-en—rertgage,—or—other
encunbrance to establish and maintain an a—+trust—ot escrow
account with an escrow agent in a financial institution unless

t he encunbrance contains a subordination provision that states

as follows: "The lien of this docunent is subordinate to the

purchaser's rights and the purchaser shall obtain the | ega

interest or other interest provided for in the purchase

contract or |lease, free and clear of the encunbrance, upon the

purchaser's conpliance with the terns, provisions, and

conditions of the purchase contract or |ease."ifan

(5) The division shall require each registrant

offering property in which all prom sed i nprovenents have not
50
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been conpleted to establish reasonabl e assurances to ensure

that all obligations inposed by the offering will be

fulfilled. The—tdivistonrayreguitre—eachregistrant—to
it I . . . T ol

Section 16. Section 498.041, Florida Statutes, is
anended to read:

498. 041 Annual renewal; ternination of registration.--

(1) Each registrant shall annually renew each order of

registration it hol ds as—an—sactiveregrstration until the
by it : . . . e t he

registration is revoked or termnated by the division. The
annual renewal shall include:
(a) The annual renewal fee prescribed in s. 498.017. ;-

(b) An annual report in the formprescribed by the
rul es of the division—and

This subsection does not linmt or reduce the obligation of
each registrant to subnit to the division a notification of
all material changes, pursuant to s. 498.033(2).

(2) Each registrant shall renew all its existing
regi strations based on the first letter of the registrant's
nane pursuant to the follow ng schedul e:
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First Letter Due Date
Aand B.. ... e January 31
o e February 28
Dand E ... .. March 31
F and G ... ... e April 30
Hand ... .. May 31
J oand Ko .. June 30
L oand M. ... e July 31
N and O ... August 31
P e Sept enber 30
Qand R ... e Cct ober 31
S Novemnber 30
T through Z. ... . . . . . . e Decenber 31

(3) A registration nmay be term nated upon application

if, at the tine of application for ternmination, all of the

following conditions are net:

(a) Al current renewal fees and annual reports have

been submtted to the division

(b) Al inprovenents to the subdivided | ands as

provided in the offering have been conpl et ed.

(c) Provision in a manner acceptable to the division

has been made for the perpetual mai ntenance of al

i mprovenents to the subdivided | ands to the extent required by

the offering.

(d) No administrative orders are pending with any

state or federal governnental agency to suspend or revoke any

regi stration of the subdivided | ands subject to the

application for termnation.
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(e) Each contract purchaser has received title to the

property purchased as so provided for in the offering, free

and clear of any liens and encunbrances, except for any

nortgage given by the purchaser. The registrant nust provide

the division with an affidavit, executed by an authorized

representative of the registrant, verifying the subdivi ded

| ands sol d have been deeded to each purchaser in fulfillnent

of the registrant's offering.

(4) If, at the tine of application for termnation

title has not been delivered to all purchasers from whom

unpai d bal ances are due pursuant to agreenents for deed, the

ternmnation shall be deened a material change. |In such event,

the registrant nmust conply with paragraphs (a) through (e) of

subsection (3) and either paragraph (a) or paragraph (b):

(a) The registrant shall convey title to all such

purchasers by general or statutory warranty deed, or in the

manner provided for in the contract, receiving fromeach said

pur chaser a purchase noney nortgage and note, or retaining a

vendor's lien in the anount of the unpaid bal ance due pursuant

to the agreenent for deed. In such event, the registrant

shal | :
1. Record said conveyance and deliver to the division

prior to the entry of an order of ternmination, an affidavit

listing the nane of each purchaser and the clerk's file nunber

of official record book and page nunber of each recorded deed;

however, if the registrant was not obligated to record these

conveyances, their dates of delivery nay be provided in place

of official recording information. Said affidavit shall also

include an affirmative statenment that the property conveyed to

each purchaser is the sane as the buyer agreed to purchase.
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2. |If the registrant elects to convey title subject to

a vendor's lien rather than a purchase nobney nortgage, the

conveyance shall include the followi ng statement: "This

conveyance is subject to a vendor's lien in favor of (nane of

grantor), with a principal balance outstanding of $

This vendor's lien is payable at the rate of $ per

nont h, including a period of nonths fromthis date. Upon

payrment in full of this vendor's lien, the grantor shal

record upon the public records a satisfaction of this vendor's

lien and mail to the grantee the original recorded

sati sfaction of vendor's lien."

(b) The registrant may prepare and execute general or

statutory warranty deeds or other conveyance as provi ded for

in the contracts, for all purchasers, in recordable form and

del i ver such conveyances to a trustee. The registrant may

al so record and deliver a single general warranty deed to the

trustee conveying legal title to all lots subject to

out st andi ng agreenents for deed. The trustee and the

registrant shall enter into an irrevocabl e trust agreenent

properly certified and delivered to the division which shal

i nclude, but not be limted to, the foll ow ng:

1. A statenent that the trustee shall hold physica

possessi on of said conveyances of property until they are

delivered or the property is conveyed to the purchaser

2. The nane and address of the grantee in each

conveyance, and the | egal description of the property to be

conveyed.
3. An undertaking by the registrant to notify the

trustee within 10 days after receipt of final paynents froma

purchaser that full paynent has been nade for the particul ar

| ot or |lots purchased.
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4. An undertaking that the trustee shall deliver each

conveyance to the grantee naned therein or agree to prepare a

conveyance fromthe trustee to the purchaser upon receipt of

notice by the trustee that the bal ance owed by the purchaser

pursuant to the agreenent for deed has been paid in full.

Sai d undertaking shall also provide that if the registrant

fails to give such notice to the trustee when it is due, the

trustee may deliver said conveyance to the grantee upon the

presentation to the trustee by the purchaser or the grantee of

proof that the bal ance owed by the purchaser has been paid in
full

5. An undertaking by the trustee that a conveyance

will be redelivered to the registrant only after proof has

been presented to the trustee that the recorded interest of

the grantee has been legally terninated in the public records

by a final judgnent of foreclosure, final judgnment quieting

title, quit clai mdeed, or otherw se.

6. An undertaking by the registrant that the trust

agreenent shall be recorded in the public records of the

county in which the subdivided | ands are | ocat ed.

7. An undertaking by the trustee to notify the

di vi sion when all of the subject deeds have been delivered to

grantees or redelivered to the devel oper

(5) A registrant who has been granted an order of

ternmi nation pursuant to paragraph (4)(b) with regard to a

subdi vi si on shall not be required to conply with the reporting

provisions of this chapter or file annual renewals. However,

until each purchaser has received a deed in fulfillnent of his

or her purchase contract, the registrant shall remin subject

to the jurisdiction of the division, the provisions of this
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chapter, and administrative rul es pronul gated t hereunder

notwi t hstandi ng the entry of an order of ternination

(6) |If the division subsequently finds that the order

of termination was granted upon false infornmation or, as a

matter of law, that the registrant was not entitled to an

order of termnation, the order may be revoked by the division

after due notice to the registrant.

(7) A pending application for termnation shall not

relieve the registrant fromthe obligation to renew a

regi stration annually and pay the annual renewal fee, unless

an order of termination is entered prior to the first day of

t hat annual renewal period.

(8) The division may al so enter an order termnating a

regi stration:

(a) |If no dispositions of interests in subdivided

lands in a registration have occurred, or any nade have been

|l egally rescinded, and the registrant will not offer or

di spose of the property in a nmanner subject to the

registration requirenents of this chapter. The registrant nay

petition for term nation pursuant to this paragraph w thout

regard to the provisions of this section. The petition shal

i nclude the foll ow ng:

1. A petition for termnation under this paragraph

signed by the registrant, stating the registrant's nane and

the division's reference nunber assigned to the order of

regi stration.

2. An affidavit executed by each individua

regi strant, by the chief executive officer of an incorporated

registrant, by a general partner if the registrant is a

partnership, or by each participant if the registrant is a

joint venture, which verifies the followi ng information
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a. No interests have been di sposed of in the

subdi vi ded | ands subject to the registration; or

b. Al dispositions of interests in the subject

subdi vi ded | ands have been | egally rescinded.

(b) Notwithstanding the requirenents of this section

t he division nmay approve an application for ternination of

registration if, in the discretion of the division, the

ci rcunstances are such that no affirnmati ve action to enforce

the requirenents of this section is needed to protect

purchasers or the public interest.
Section 17. Subsection (5) of section 498.047, Florida
Statutes, is anended, and subsections (6) and (7) are added to

t hat section, to read
498. 047 Investigations.--
(5) A person who furnishes information or evidence to

the divisionis immune fromcivil liability unless such person

acts in bad faith or with malice in providing such i nfornmation

(6) Unless otherwi se ordered by a court of conpetent

jurisdiction, nothing shall prohibit a conplai nant,

respondent, or any witness fromdisclosing the exi stence of an

i nvestigation or other proceedi ng under this section
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(7) Any official witten report, worksheet, or other

rel ated paper, or a duly certified copy thereof, conpil ed,

prepared, drafted, or otherw se made by and duly authenticated

by a financial exam ner or analyst nay be adnitted as

conpetent evidence in any hearing in which the financial

exam ner or analyst is available for cross-exan nation and

attests to under oath that such documents were prepared as a

result of an exam nation or inspection conducted pursuant to

the authority of this chapter

Section 18. Subsections (8) and (9) are added to
section 498.059, Florida Statutes, to read:

498.059 Penalties.--A person is guilty of a felony of

the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084, if he willfully:
(8) Makes any nmmterial msrepresentation or conceal s

any material fact in any witten communi cation with the

di vi si on.
(9) Fails to conply with the provisions of this act

concerni ng deposits of funds into trust or escrow accounts, or

wi t hdrawal of funds fromtrust or escrow accounts. The

failure to place funds in trust or escrow accounts established

pursuant to this act after recei pt by the subdivider of such

funds is prinma facie evidence of an intentional and purposefu

violation of this act.
Section 19. This act shall take effect October 1,

1997.
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