Florida Senate - 1998 SB 1690
By Senator Ostal ki ew cz

12-1535- 98

1 A bill to be entitled

2 An act relating to taxes on sal es, use, and

3 ot her transactions (RAB); anending s. 212.0506,

4 F.S.; revising guidelines for tax liability of

5 service warranties; anmending s. 212.0515, F.S.

6 providing tax liability for sales of nonfood

7 items from vendi ng nmachi nes; revising

8 eligibility for rewards; anending s. 212. 054,

9 F.S.; revising guidelines for determnation of
10 exenption frompartial sal es surtaxes; anending
11 s. 212.0598, F.S.; revising provisions relating
12 to deternmination of air carriers' tax
13 liability; anmending s. 212.06, F.S.; revising
14 gui delines for deternmining tax liability of
15 certain personal property; providing a
16 presunption with respect to tax liability for
17 sal es of notor vehicles; providing for a use
18 tax on certain aircraft; defining the terns
19 "real property," "fixtures," and "inprovenents
20 to real property," for purposes of deternining
21 when a person is inproving real property;

22 provi di ng guidelines for determning tax

23 liability on rock, shell, fill dirt, and

24 simlar materials; anending s. 213.30, F.S.

25 revising eligibility for rewards for

26 information on tax | aw violations; providing an
27 ef fective date.

28

29| Be It Enacted by the Legislature of the State of Florida:
30

31
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Section 1. Subsection (8) of section 212.0506, Florida
Statutes, is anended, present subsection (10) of that section
i s renunbered as subsection (11), and a new subsection (10) is
added to that section, to read:

212. 0506 Taxation of service warranties.--

(8) |If a transaction involves both the issuance of a
service warranty that whieh is subject to such tax and the
i ssuance of a warranty, guaranty, extended warranty or
ext ended guaranty, contract, agreenment, or other witten
prom se that whieh is not subject to such tax, the
consi deration shall be separately identified and stated with
respect to the taxabl e and nontaxabl e portions of the
transaction. If the consideration is separately apportioned

and identified in good faith,such tax shall apply to the

transaction to the extent that the consideration received or
to be received in connection with the transaction is paynment
for a service warranty subject to such tax. |If the
consideration is not apportioned in good faith, the departnent

may reformthe contract; such refornmation by the departnent is

to be considered prima facie correct, and the burden to show

the contrary rests upon the dealer.|If the consideration for

such a transaction is not separately identified and stated,
the entire transaction is taxable.
(10) WMaterials and supplies used in the performance of

a factory or manufacturer's warranty are exenpt if the

contract is furnished at no extra charge with the new

equi pnent guar ant eed thereunder and such nmaterials and

supplies are paid for by the factory or manufacturer
Section 2. Subsections (1), (2), (3), and (6) of
section 212.0515, Florida Statutes, are anended to read:
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1 212.0515 Sales fromvendi ng machi nes; sales to vending
2 | machi ne operators; special provisions; registration; quarterly
3| reports; penalties.--

4 (1) As used in this section

5 (a) "Vending machi ne" neans a nachi ne, operated by

6| coin, currency, credit card, slug, token, coupon, or sinilar
7 | device, which dispenses food, beverages, or other er—beverage
8| itens of tangi ble personal property.

9 (b) "Operator" neans any person who possesses a

10 | vendi ng nachine for the purpose of generating sal es through
11 | that machi ne and who nmmintains the inventory in and renoves
12 | the receipts fromthat vendi ng nachi ne.

13 (2) Notwithstanding any ot her provision of law, the
14 | anmount of the tax to be paid on food, beverages, or other and
15 | beverage itens of tangi bl e personal property that are sold in
16 | vendi ng nachi nes shall be cal cul ated by dividing the gross

17 | receipts fromsuch sales for the applicable reporting period
18 | by a divisor, determ ned as provided in this subsection, to
19 | conpute gross taxable sales, and then subtracting gross

20 | taxable sales fromgross receipts to arrive at the anpunt of
21| tax due. The divisor shall be equal to the sumof 1.0665 for
22 | beverage itens, o+ 1.0645 for food itenms, or 1.0659 for other
23 | itens of tangi ble personal property, except that for counties
24| with a 0.5 percent sales surtax rate the divisor shall be

25| equal to the sumof 1.0707 for beverages and ot her beverage
26 | itens of tangi ble personal property,er 1.0686 for food itens,
27 | for counties with a 1 percent sales surtax rate the divisor
28 | shall be equal to the sumof 1.0749 for beverages and ot her
29 | beverage itens of tangi bl e personal property,or 1.0726 for

30| food itens, and for counties with a 1.5 percent sal es surtax
3l | rate the divisor shall be equal to the sumof 1.0791 for
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1| beverages and ot her beverage itens of tangi bl e persona

2| property or 1.0767 for food itens. However, the anpunt of the
3| tax to be paid on natural fluid mlk, honobgenized mlKk,

4 | pasteurized mlk, whole mlk, chocolate mlk, or simlar mlk
5] products, natural fruit juices, or natural vegetable juices

6 | shall be calculated using the divisor that is specified for

7| food itens. |f an operator cannot account for each type of
8|itemsold through a vendi ng nmachi ne, the highest tax rate

9| shall be used for all products sold through that nachine.

10 (3)(a) An operator of a vending nachi ne may not

11 | operate or cause to be operated in this state any vending

12 | machine until the operator has registered with the departnent,
13 | has obtained a separate registration certificate for each

14 | county in which such nachines are |ocated, and has affixed a
15| notice to each vendi ng nmachi ne which states the operator's

16 | nane, address, and Federal Enployer ldentification (FEl)

17 | nunber. |If the operator is not required to have an FE

18 | nunber, the notice shall include the operator's sales tax

19 | registration nunber. The notice nust be conspi cuously

20 | di spl ayed on the vendi ng machine when it is being operated in
21| this state and shall contain the follow ng | anguage in

22 | conspi cuous type: NOTI CE TO CUSTOMER.  FLORI DA LAW REQUI RES
23 | THI'S NOTI CE TO BE POSTED ON ALL FOOD AND BEVERAGE VENDI NG

24 | MACHI NES. REPORT ANY MACHI NE W THOUT A NOTI CE TO (TOLL- FREE
25 | NUMBER). YQU MAY BE ELI G BLE FOR A CASH REWARD.

26 (b) The departnent shall establish a toll-free nunber
27 | to report any violations of this section. Upon a

28 | determnation that a violation has occurred, the departnent
29 | shall pay the informant a reward of up to 10 percent of

30 | previously unpaid taxes recovered as a result of the

31| information provided. A person who receives information
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1| concerning a violation of this section froman enpl oyee as

2| specified ins. 213.30 is not eligible for a cash reward.

3 (6) The provisions of this section do not apply to

4 | vendi ng machi nes owned and operated by churches, e+

5 | synagogues, or nonprofit or charitabl e organi zati ons exenpt

6 | pursuant to s. 212.08(7)(2).

7 Section 3. Paragraph (b) of subsection (2) of section

8| 212.054, Florida Statutes, is anended to read:

9 212.054 Discretionary sales surtax; linitations,
10 | admini stration, and coll ection. --
11 (2)
12 (b) However:
13 1. The tax on any sal es ampunt above $5, 000 on any
14 | item of tangi bl e personal property and on | ong-di stance
15 | t el ephone service shall not be subject to the surtax. For
16 | purposes of administering the $5,000 limtation on an item of
17 | tangi bl e personal property, if two or nore taxable itens of
18 | tangi bl e personal property are sold to the sane purchaser at
19 | the sane tine and, under generally accepted business practice
20| or industry standards or usage, are nornally sold in bulk or
21| are itens that, when assenbl ed, conprise a working unit or
22 | part of a working unit, such items nust be considered a single
23| itemfor purposes of the $5,000 limtation when supported by a
24 | charge ticket, sales slip, invoice, or other tangi ble evidence
25| of a single sale or rental. The limtation provided in this
26 | subparagraph does not apply to the sale of any other service.
27 2. In the case of utility, telecomrunication, or
28 | tel evision system program services billed on or after the
29 | effective date of any such surtax, the entire anpunt of the
30| tax for utility, telecomunication, or television system
31| program services shall be subject to the surtax. |In the case

5
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of utility, teleconmunication, or television system program
services billed after the last day the surtax is in effect,
the entire anbunt of the tax on said itenms shall not be

subj ect to the surtax.

3. In the case of witten contracts which are signed
prior to the effective date of any such surtax for the
construction of inprovenents to real property or for
renodel i ng of existing structures, the surtax shall be paid by
the contractor responsible for the performance of the
contract. However, the contractor may apply for one refund of
any such surtax paid on materials necessary for the conpl etion
of the contract. Any application for refund shall be nmade no
|ater than 15 nonths following initial inposition of the
surtax in that county. The application for refund shall be in
t he manner prescribed by the departnment by rule. A conplete
application shall include proof of the witten contract and of
payment of the surtax. The application shall contain a sworn
statenent, signed by the applicant or its representative,
attesting to the validity of the application. The departnent
shall, within 30 days after approval of a conplete
application, certify to the county information necessary for
i ssuance of a refund to the applicant. Counties are hereby
authorized to issue refunds for this purpose and shall set
aside fromthe proceeds of the surtax a sumsufficient to pay
any refund lawfully due. Any person who fraudul ently obtains
or attenpts to obtain a refund pursuant to this subparagraph
in addition to being liable for repaynent of any refund
fraudul ently obtained plus a mandatory penalty of 100 percent
of the refund, is guilty of a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.
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4. |In the case of any vessel, railroad, or notor

vehi cl e commpn carrier entitled to partial exenption fromtax

i nposed under this chapter pursuant to s. 212.08(4), (8), or

(9), the basis for inposition of surtax shall be the sane as

provided in s. 212.08 and the ratio shall be applied each

nonth to total purchases in this state of property qualified

for proration which is delivered or sold in the taxing county

to establish the portion used and consuned in intracounty

novenent and subject to surtax.
Section 4. Subsection (2) of section 212.0598, Florida
Statutes, is anended to read:

212.0598 Special provisions; air carriers.--

(2) The basis of the tax shall be the ratio of Florida
mleage to total nileage as deternined pursuant to chapter 220
and this section. The ratio shall be deternined at the close
of the carrier's preceding fiscal year. However, during the

fiscal year in which the air carrier begins initial operations

inthis state, the carrier nay deternmine its nmleage

apportionnent factor based on an estimated rati o of

anticipated revenue niles in this state to antici pated total

revenue niles. In such cases, the air carrier shall pay

additional tax or apply for a refund based on the actual ratio

for that year.The applicable ratio shall be applied each

nmonth to the carrier's total systemm de gross purchases of
tangi bl e personal property and services otherw se taxable in
Florida. Additionally, the ratio shall be applied each nonth
to the carrier's total systemii de paynents for the | ease or
rental of, or license in, real property used by the carrier
substantially for aircraft nmaintenance if that carrier
enpl oyed, on average, during the previous cal endar quarter in
excess of 3,000 full-tinme equival ent naintenance or repair
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1| enpl oyees at one nmai ntenance base that it |eases, rents, or

2| has alicense in, in this state. In all other instances, the
3| tax on real property |eased, rented, or licensed by the

4| carrier shall be as provided in s. 212.031

5 Section 5. Present paragraph (d) of subsection (1) of
6 | section 212.06, Florida Statutes, is redesignated as paragraph
71 (e) and a new paragraph (d) is added to that subsection

8 | subsections (7) and (10) of that section are anended, and

9 | subsections (13), (14), and (15) are added to that section, to
10 | read:

11 212.06 Sales, storage, use tax; collectible from

12 | deal ers; "deal er" defined; dealers to collect from purchasers;
13| legislative intent as to scope of tax.--

14 (1)

15 (d) For purposes of paragraph (b), the departnent may
16 | establish a cost price anount for industry groups that

17 | manuf acture, produce, conpound, process, or fabricate tangible
18 | personal property for their own use in the performance of

19 | contracts for inprovenents to real property. Such cost price
20 | anpbunt nust be established as a percentage, rounded to the

21 | nearest whole nunber, of the total contract price charged for
22 | the inprovenent. The cost price percentages established nust
23 | be adopted by rule pursuant to the procedures provided in s.
24 | 120.54, upon petition of a mpjority of the nenbers of an

25| industry group or by a statew de association that represents
26 | such industry group, and nust be based on a reasonabl e

27 | estimate of average costs incurred by nenbers of the

28 | petitioning industry group. The departnent is required to

29 | adopt a cost price percentage only if sufficient information
30| is available to deternine such percentage. The infornmation

31| considered by the departnent to establish the cost price
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percentage nmust be that set forth in the petition or that

which is otherwi se nade available to the departnent. Any cost

price percentage so established nust be available only by

el ection of a nenber of the industry group for which the

per cent age was established and nay apply only to such periods

or contracts for which the election is made. The el ecti on nust

be made by the taxpayer by tinely accruing and remtting tax

on the contract using the established percentage figure. |f

t he taxpayer does not tinely accrue and remit the use tax due

for a contract using the percentage figure, the taxpayer nay

not later use this nethod of calculating the use tax due for

that contract. Taxpayers nmust nmintain adequate records

showi ng the accrual of tax using the percentage figure on

actual cost price. Any cost price so established nust renmmin

avail able for use for a period of at least 5 years fromthe

date of its adoption and nust be revi ewed and be subject to

adj ustment by the departnent no nore frequently than at 5-year

intervals. The provisions of this paragraph are not avail able

to persons subject to paragraph (c).

(7) The provisions of this chapter do not apply in
respect to the use or consunption of tangi ble persona
property or services, or distribution or storage of tangible
personal property for use or consunption in this state, upon
which a like tax equal to or greater than the anmount inposed
by this chapter has been lawfully inposed and paid in another
state, territory of the United States, or the District of
Col unbi a. The proof of paynent of such tax shall be nade
according to rules and regul ations of the departnent. |If the
anmount of tax paid in another state, territory of the United
States, or the District of Colunbia is not equal to or greater
than t he anount of tax inposed by this chapter, then the

9
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deal er shall pay to the departnent an anount sufficient to
nmake the tax paid in the other state, territory of the United
States, or the District of Colunbia and in this state equal to
t he anount inposed by this chapter

(10) No title certificate may be issued on any boat,
nobi | e home, nptor vehicle, or other vehicle, or, if no title
is required by law, no license or registration may be issued
for any boat, nobile honme, notor vehicle, or other vehicle,
unless there is filed with such application for title
certificate or license or registration certificate a receipt,
i ssued by an authorized deal er or a designhated agent of the
Departnent of Revenue, evidencing the payment of the tax
i nposed by this chapter where the sane is payable. A
presunption of sales and use tax applicability is created if

the notor vehicle is registered in this state. For the

pur pose of enforcing this provision, all county tax collectors
and all persons or firns authorized to sell or issue boat,
nobi | e hone, and notor vehicle |icenses are hereby designated
agents of the departnent and are required to perform such duty
in the sanme manner and under the sane conditions prescribed
for their other duties by the constitution or any statute of
this state. Al transfers of title to boats, npbile hones,
not or vehicles, and other vehicles are taxable transactions,
unl ess expressly exenpt under this chapter

(13) Registered aircraft deal ers who purchase aircraft

exclusively for resale and do not pay sales tax on the

purchase price at the tine of purchase shall pay a use tax

conputed on 1 percent of the value of the aircraft each

cal endar nonth that the aircraft is used by the deal er

Paynent of such tax shall commence in the nonth during which

the aircraft is first used for any purpose for which incone is
10
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received by the dealer. A dealer nay pay the sales tax on the

purchase of the aircraft in lieu of the nonthly use tax. The

val ue of the aircraft shall include its acquisition cost and

the cost of reconditioning that enhances the val ue of the

aircraft and shall generally be the val ue shown on the books

of the dealer in accordance with generally accepted accounting

principles. Notw thstandi ng the paynent by the deal er of tax

conputed on 1 percent of the value of any aircraft, if the

aircraft is | eased or rented, the dealer shall collect from

the custoner and remt the tax that is due on the | ease or

rental of the aircraft; such paynents do not dimnish or

of fset any use tax due fromthe deal er

(14) For the purpose of determ ning whether a person

is inproving real property, the term

(a) "Real property" neans the |and and i nprovenents

thereto and fixtures and is synonynous with the terns "real ty"

and "real estate."

(b) "Fixtures" neans itens that are an accessory to a

buil ding, other structure, or land and that do not |ose their

identity as accessories when installed but that do becone

permanently attached to realty. However, the term does not

include the following itens, whether or not such itens are

attached to real property in a pernmanent nmanner: trade

fixtures; property of a type that is required to be

regi stered, licensed, titled, or docunented by this state or

by the United States Governnent, including, but not linted

to, nobile hones, except nobile hones assessed as rea

property; or nmachi nery or equipnent. For an itemto be

considered a fixture, it is not necessary that the owner of

the itemalso own the real property to which it is attached.

11
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(c) "lnprovenents to real property" includes the

activities of building, erecting, constructing, altering,

i mproving, repairing, or nmintaining real property.

(15)(a) Wien a contractor secures the rock, shell

fill dirt, and simlar materials he or she uses in a rea

property inprovenent contract froma quarry, pit, or other

| ocation that he or she owns or | eases, the contractor is the

ulti mate consuner of such nmaterials and is |iable for use tax

t hereon. The basi s upon which the contractor shall renit the

tax is the fair retail market val ue deternined by establishing

either the price he or she would have to pay for it on the

open market or the price he or she would regularly charge if

he or she sold it to other contractors or users.

(b) When a contractor does not own or |ease the |and

but has entered into an agreenent to purchase fill dirt, rock,

shell, or simlar materials for his or her own use and wherein

the contractor will excavate and renove the material, the

taxabl e basis shall include the cost of the material plus al

costs of clearing, excavating, and renoving, including |abor

and all other costs incurred by the contractor

(c) Inlieu of the nethod described in paragraph (a)

for deternining the taxable basis on rock, shell, fill dirt,

and sinmlar materials a contractor uses in performng a

contract for the i nprovenent of real property, the taxable

basis nay be calculated as the |and cost plus all costs of

cl earing, excavating, and | oading, including | abor, power,

bl asting, etc.

(d) No tax is applicable when the Departnent of

Transportati on furni shes without charge the borrow naterials

or the pits where naterials are to be extracted for use on a

road contract.
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1 Section 6. Subsection (3) is added to section 213. 30,

2| Florida Statutes, to read

3 213.30 Conpensation for information relating to a

4| violation of the tax | aws. --

5 (3) A person who receives information froman enpl oyee

6 | as specified in subsection (2) concerning a violation of any

7|tax lawis not eligible for a cash reward.

8 Section 7. This act shall take effect July 1, 1998.

9
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11 SENATE SUMVARY

12 Revi ses varied provisions relating to sales, use, and
ot her taxes, including provisions relating to tax

13 lTability ot service warranties, vending machine sal es,
air carriers, nmptor vehicles, aircraft, fill and simlar

14 materials, and inprovenents to real property; eligibility
for rewards for information relating to tax |aw

15 violations; and exenption from partial sales surtaxes.
(See bill for details.)
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