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Florida Senate - 1998 SB 1692
By Senator Ostal ki ew cz

12-1534- 98
A bill to be entitled

An act relating to the tax on sales, use, and
ot her transactions (RAB); anmending s. 212.02,
F.S.; defining the terns "itinerant nerchant"
and "fl ea nmarket operator, nmanager, |essor, or
owner"; anending s. 212.07, F.S.; prescribing
dealer liability for certain tax; prescribing
tax liability for sales of race horses in
claimng races; defining the terns "farner" and
"livestock"; anmending s. 212.08, F.S.
exenpting certain sales of racing dogs;
anending s. 212.09, F.S.; revising provisions
regulating credits for trade-ins; anending s.
212.17, F.S.; providing for reinbursenent of
certain taxes paid by dealers; anending s.
212.18, F.S.; prescribing procedures for
remttance of tax on sales at flea narkets;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (27) and (28) are added to
section 212.02, Florida Statutes, to read

212.02 Definitions.--The followi ng terns and phrases
when used in this chapter have the neani ngs ascribed to them
in this section, except where the context clearly indicates a
di fferent neani ng:

(27) "ltinerant nerchant" neans any person, as defined

in this chapter, who solicits, engages in, transacts, or

offers for sale any new or used nerchandi se either in one

| ocation or while traveling fromplace to place in this state,
1
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who does not intend to becone or who does not becone a

per manent nerchant at any one | ocation, and who for the

pur pose of transacting such business rents, hires, |eases,

occupi es, or uses any building, structure, lot, tract, notor

vehi cl e, sanple case, display case, or any portion thereof,

for the exhibition and sal e of goods, wares, or nerchandi se.

Fl ea market vendors are included within this definition

However, an itinerant nerchant does not nean any person who

occasionally sells tangi ble personal property fromhis place

of residence, if the person does not hold hinmself out as

engaged in business and if the person does not conduct nore

than two sal es events per cal endar year

(28) A "flea market operator, nmnager, |essor, or

owner" neans any person who provi des space to flea narket

vendors.

Section 2. Paragraph (c) is added to subsection (1) of
section 212.07, Florida Statutes, and subsections (5) and (8)
of that section are anended, to read:

212.07 Sales, storage, use tax; tax added to purchase
price; dealer not to absorb; liability of purchasers who
cannot prove paynent of the tax; penalties; genera
exenptions. - -

(1)

(c) Unless the purchaser of tangi bl e personal property

that is incorporated into tangi bl e personal property

manuf act ured, produced, conpounded, processed, or fabricated

for one's own use and subject to the tax inposed under s.

212.06(1)(b) or is purchased for export under s.

212.06(5)(a)l. extends a certificate in conpliance with the

rules of the departnent, the dealer shall hinself or herself

be liable for and pay the tax.
2
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(5)(a) The gross proceeds derived fromthe sale in
this state of livestock, poultry, and other farm products
direct fromthe farmare exenpted fromthe tax levied by this
chapter provided such sales are made directly by the
producers. The producers shall be entitled to such exenptions
al though the livestock so sold in this state nay have been
registered with a breeders' or registry association prior to
the sale and although the sale takes place at a |ivestock show
or race neeting, so long as the sale is made by the origina
producer and within this state. Wen sales of |ivestock
poultry, or other farm products are nade to consuners by any
person, as defined herein, other than a producer, they are not
exenpt fromthe tax inposed by this chapter. The foregoing
exenpti on does not apply to ornanental nursery stock offered
for retail sale by the producer.

(b) Sales of race horses at clainmng races are

t axabl e; however, if sufficient information is provided by

race track officials to properly adm nister the tax, sales tax

is due only on the maxi nrum si ngl e anount for which a horse is

sold at all races at which it is clained during an entire

raci ng season.

for the
pur poses of this section hereef, neans horticultural, poultry

(8)(a) The term"agricultural conmodity,

and farm products, and livestock and |ivestock products.

(b) The term"farner," for the purposes of this

section, neans a person directly engaged in the business of

produci ng crops, livestock, or other farm products. The term

includes, but is not linmted to, horse breeders, nurserynen

dai rynen, poultry nen, cattle ranchers, apiarists, and persons

raising fish for human consunption. The term does not i nclude

persons engaged in the business of breedi ng and rai sing
3
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animals for use as pets, including, but not linmted to,

tropical birds and fish, or persons engaged in the business of

rai sing or displaying exotic aninals.

(c) The term"livestock," for the purposes of this

section, neans any aninal raised for conmercial purposes other

than for sale or use in a display or show or for sale or use

as a pet.

Section 3. Paragraph (qq) is added to subsection (7)
of section 212.08, Florida Statutes, to read:

212.08 Sales, rental, use, consunption, distribution
and storage tax; specified exenptions.--The sale at retail,
the rental, the use, the consunption, the distribution, and
the storage to be used or consuned in this state of the
following are hereby specifically exenpt fromthe tax inposed
by this chapter.

(7) M SCELLANEQUS EXEMPTI ONS. - -

(gqgq) Racing dogs.--The sale of a racing dog by its

owner is exenpt if the owner is also the breeder of the

ani mal

Section 4. Section 212.09, Florida Statutes, is
amended to read:

212.09 Trade-ins deducted. - -

(1) \Where used articles, accepted and intended for

resale,are taken in trade, or a series of trades, as a credit

or part paynent on the sale of new articles, the tax |evied by

this chapter shall be paid on the sales price of the new

article, less the credit for the used article taken in trade.
(2) \Where used articles, accepted and intended for

resale,are taken in trade, or a series of trades, as a credit
or part paynent on the sale of used articles, the tax |evied

4
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by this chapter shall be paid on the sales price of the used
article less the credit for the used article taken in trade.
(3) A person who is not registered with the departnment

as a seller of aircraft, boats, nobile hones, or vehicles who

is selling an aircraft, boat, nobile hone, or vehicle and who

takes in trade an itemother than an aircraft, boat, nobile

hone, or vehicle may not use the itemas a credit agai nst

sal es pri ce.
Section 5. Section 212.17, Florida Statutes, is
anended to read:

212.17 Credits for returned goods, sold goods acquired

for dealer's own use,rentals, or adm ssions; additiona

powers of departnent.--

(1)(a) In the event purchases are returned to a the
deal er by the purchaser or consuner after the tax inposed by
this chapter has been collected fromor charged to the account
of the consuner or user, the dealer shall be entitled to
rei mbursenent of the anobunt of tax collected or charged by the
deal er, in the manner prescribed by the departnent.:;—anrd—+n
case

(b) A registered deal er that purchases property for

the dealer's own use, pays tax on acquisition, and sells the

property subsequent to acquisition without ever having used

the property is entitled to rei nbursenent, in the manner

prescribed by the departnent, of the anount of tax paid on the

property's acquisition.

(c) If the tax has not been remtted by a the deal er
to the departnent, the dealer nay deduct the sane in
submtting his or her return upon receipt of a signed
statenent of the dealer as to the gross anount of such refunds
during the period covered by said signed statenent, which

5
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period shall not be |onger than 90 days. The departnent shal
issue to the dealer an official credit nenorandum equal to the
net anmount remtted by the dealer for such tax collected or
paid. Such nenorandum shall be accepted by the department at
full face value fromthe dealer to whomit is issued, in the
remttance for subsequent taxes accrued under the provisions

of this chapter. |f+—proevided—n—cases—where a deal er has

retired from busi ness and has filed a final return, a refund
of tax may be nade if it can be established to the
sati sfaction of the departnent that the tax was not due.

(2) A dealer who has paid the tax inposed by this
chapter on tangi bl e personal property sold under a retained
title, conditional sale, or simlar contract, or under a
contract wherein the dealer retains a security interest in the
property pursuant to chapter 679, may take credit or obtain a
refund for the tax paid by the dealer on the unpaid bal ance
due himor her when he or she repossesses (with or wthout
judicial process) the property within 12 nonths follow ng the
nmonth in which the property was repossessed. Wen such
repossessed property is resold, the sale is subject in al
respects to the tax inposed by this chapter

(3) A dealer who has paid the tax inposed by this
chapter on tangi bl e personal property or services nmay take a
credit or obtain a refund for any tax paid by the deal er on
t he unpai d bal ance due on worthl ess accounts within 12 nonths
following the nonth in which the bad debt has been charged off
for federal incone tax purposes. |If any accounts so charged
off for which a credit or refund has been obtained are
thereafter in whole or in part paid to the dealer, the anount
so paid shall be included in the first return filed after such
collection and the tax paid accordingly.

6
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(4) The departnent shall design, prepare, print and
furnish to all dealers, or nmake avail able to said dealers, al
necessary fornms for filing returns and instructions to ensure
a full collection fromdeal ers and an accounting for the taxes
due, but failure of any dealer to secure such forns shall not
relieve such dealer fromthe paynent of said tax at the tine
and in the manner herein provided.

(5) The departnent and its assistants are hereby
aut hori zed and enpowered to adm nister the oath for the
pur pose of enforcing and adninistering the provisions of this
chapter.

(6) The departnent shall have the power to nake,
prescribe and publish reasonable rul es and regul ati ons not
inconsistent with this chapter, or the other |aws, or the
constitution of this state, or the United States, for the
enforcenent of the provisions of this chapter and the
col l ection of revenue hereunder, and such rul es and
regul ati ons shall when enforced be deened to be reasonabl e and
just.

(7) The departnent, where adnissions, |icense fees, or
rental paynents or paynents for services are made and
thereafter returned to the payers after the taxes thereon have
been paid, shall return or credit the taxpayer for taxes so
paid on the noneys returned in the sane nmanner as is provided
for returns or credits of taxes where purchases or tangible
personal property are returnable to a deal er

Section 6. Subsection (3) of section 212.18, Florida
Statutes, is anended, and subsection (6) is added to that
section, to read

212.18 Administration of |aw, registration of dealers;
rul es. --

7
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(3)(a) Every person desiring to engage in or conduct
business in this state as a dealer, as defined in this
chapter, or to lease, rent, or let or grant licenses in living
guarters or sleeping or housekeepi ng acconmodati ons in hotels,
apartnent houses, roomni nghouses, or tourist or trailer canps
that are subject to tax under s. 212.03, or to |lease, rent, or
let or grant licenses in real property, as defined in this
chapter, and every person who sells or receives anything of
val ue by way of admi ssions, nust file with the departnent an
application for a certificate of registration for each place
of busi ness, showi ng the nanes of the persons who have
interests in such business and their residences, the address
of the business, and such other data as the departnent may
reasonably require. However, itinerant nerchants selling

exclusively at flea narkets may in lieu of registration renit

tax on their sales to the flea market operator in the manner

provided for in subsection (6) provided they fall bel ow the

threshold requirenent for individual registration specified in

such subsection. The departnent nmay appoint the county tax

collector as the departnent's agent to accept applications for
regi strations. The application nust be nade to the departnment
before the person, firm copartnership, or corporation may
engage in such business, and it nust be acconpanied by a
registration fee of $5. However, a registration fee is not
required to acconpany an application to engage in or conduct
busi ness to nake mail order sales. The departnent, upon
recei pt of such application, will grant to the applicant a
separate certificate of registration for each place of
busi ness, which certificate may be cancel ed by the depart nent
or its designated assistants for any failure by the
certificateholder to conply with any of the provisions of this
8
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chapter. The certificate is not assignable and is valid only
for the person, firm copartnership, or corporation to which
i ssued. The certificate nust be placed in a conspicuous place
in the business or businesses for which it is issued and nust
be displayed at all tines. Except as provided in this
par agraph, no person shall engage in business as a deal er or
in leasing, renting, or letting of or granting licenses in
living quarters or sleeping or housekeepi ng accommpdations in
hot el s, apartnent houses, rooni nghouses, tourist or trailer
canps, or real property as herei nbefore defined, nor shall any
person sell or receive anything of value by way of adm ssions,
wi thout first having obtained such a certificate or after such
certificate has been cancel ed; no person shall receive any
license fromany authority within the state to engage in any
such busi ness without first having obtained such a certificate
or after such certificate has been cancel ed. The engaging in
t he business of selling or |easing tangi ble personal property
or services or as a dealer, as defined in this chapter, or the
engaging in leasing, renting, or letting of or granting
licenses in living quarters or sleeping or housekeeping
accommpdations in hotels, apartnent houses, rooni nghouses, or
tourist or trailer canps that are taxable under this chapter
or real property, or the engaging in the business of selling
or receiving anything of value by way of adni ssions, w thout
such certificate first being obtained or after such
certificate has been cancel ed by the departnent, is
prohi bited. The failure or refusal of any person, firm
copartnership, or corporation to so qualify when required
hereunder is a nisdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, or subject to injunctive
proceedi ngs as provided by law. Such failure or refusal also

9
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subjects the offender to a $100 initial registration fee in
lieu of the $5 registration fee authorized in this paragraph
However, the departnent nay waive the increase in the

registration fee if it is deternined by the departnent that

the failure to register was due to reasonabl e cause and not to

willful negligence, willful neglect, or fraud.

(b) The departnent may revoke any dealer's certificate

of registration when the dealer fails to conply with this

chapter. Prior to revocation of a dealer's certificate of

regi stration, the departnment nust schedule an inform

conference at which the dealer nmay present evidence regarding

the departnent's intended revocation or enter into a

conpl i ance agreenent with the departnment. The departnent mnust

notify the dealer of its intended action and the tine, place,

and date of the schedul ed informal conference by witten

notification sent by US. mil to the dealer's |ast known

address of record furnished by the dealer on a form prescri bed

by the departnent. The dealer is required to attend the

i nformal conference and present evidence refuting the

departnent's intended revocation or enter into a conpliance

agreenent with the departnent which resolves the dealer's

failure to conply with this chapter. The departnent shal

i ssue an administrative conplaint under s. 120.60 if the

dealer fails to attend the departnent's infornal conference,

fails to enter into a conpliance agreenent with the depart nent

resolving the deal er's nonconpliance with this chapter, or

fails to conply with the executed conpliance agreenent.

(c){b)r As used in this paragraph, the term"exhibitor"
neans a person who enters into an agreenent authorizing the
di spl ay of tangi ble personal property or services at a

10
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convention or a trade show. The follow ng provisions apply to
the registration of exhibitors as deal ers under this chapter

1. An exhibitor whose agreenent prohibits the sale of
tangi bl e personal property or services subject to the tax
imposed in this chapter is not required to register as a
deal er.

2.  An exhi bitor whose agreenent provides for the sale
at whol esal e only of tangi ble personal property or services
subject to the tax inposed in this chapter nust obtain a
resale certificate fromthe purchasing deal er but is not
required to register as a deal er

3.  An exhibitor whose agreenent authorizes the retai
sal e of tangible personal property or services subject to the
tax inposed in this chapter nust register as a deal er and
collect the tax inmposed under this chapter on such sal es.

4. Any exhibitor who nmakes a nmil order sal e pursuant
to s. 212.0596 nust register as a deal er

Any person who conducts a convention or a trade show nust make
their exhibitor's agreenents available to the departnment for
i nspection and copyi ng.

(6)(a) Notwi thstanding the requirenents of subsection

(3), a flea narket operator, nmnager, |lessor, or owner shall:

1. Register with the Departnment of Revenue. Only one

tax nunber is required for each flea nmarket business |ocation

The flea narket operator, nmnager, |essor, or owner shal

remt the tax collected on the space rentals and the tax

collected fromunregistered flea nmarket vendors under this

nunber nonthly, unless otherw se notifi ed.

2. Collect tax on all space rentals fromflea narket

vendors and remt it to the departnent. The anount of tax
11
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shal |l be separately stated fromthe rental charge and nust be

shown as Florida tax on any rental agreenent, invoice, or

ot her tangi bl e evidence that authorizes the use of the rental

space.
3.a. btain fromeach unregi stered fl ea nmarket vendor

a signed statenent declaring that the unregistered flea narket

vendor agrees to collect the applicable tax on his sales and

remt it to the flea narket operator, nmanager, |essor, or

owner at the close of each business day. The statenent shal

i nclude both the pernmanent busi ness address, if applicable,

and the residence address of the flea market vendor. Records

of taxes collected and remtted shall be retained for the

period specified in s. 213.35. The fl ea narket operator

nmanager, lessor, or owner is not responsible for the failure

of the flea nmarket vendor to properly collect, renit, and

account for the sal es tax.

b. Provide each unregistered flea market vendor with a

sign no smaller than 8" x 10" with lettering at |least 1" high

whi ch nust be displayed in a conspi cuous place at the stall or

ot her place of sale by the vendor and which reads as foll ows:

"Name of vendor" is duly authorized to collect

Florida sales tax for remttance by the flea

mar ket operator to the Departnent of Revenue.

c. Furnish unregistered flea market vendors with tax

envel opes so that the unregi stered vendor can record the daily

sal es transactions and renmt the taxes collected and due to

the flea narket operator, nmnager, |lessor, or owner. The

departnment may adopt necessary rules to prescribe the fornmat

for the tax envel opes.

4.a. Obtain fromeach registered flea nmarket vendor a

phot ocopy of the vendor's Certificate of Registration or, in
12
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lieu thereof, a statenent fromthe regi stered vendor attesting

that the vendor has a valid Certificate of Registration. The

statenent should contain the registration nunber and the

ef fective date the nunber was i ssued and shoul d be signed by

t he vendor.
b. Provide each registered flea nmarket vendor with a

sign no smaller than 8" x 10" with lettering at |least 1" high

whi ch nust be displayed in a conspi cuous place at the stall or

ot her place of sale by the vendor and which reads as foll ows:

"Name of vendor" is duly authorized to collect

and renit Florida sales tax to the Departnent

of Revenue.
(b) A flea narket operator, nmnager, |essor, or owner

may refuse to | ease space to any flea nmarket vendor who fails

to provide the docunents required under subparagraph (a)3. or

subpar agraph 4. These docunents shall be retained for a period

of 5 years.
(c) A flea nmarket operator, nmnager, |essor, or owner

is required to renit the sales tax collected from each

unregi stered fl ea market vendor when the vendor has coll ected

and renitted the tax to the fl ea nmarket operator, nanager

| essor, or owner at the sane tine and on the sanme tax return

as required for the space rentals. Flea market vendors with an

estimated nonthly sales tax liability of $50 or greater nust

register with the departnent and report their own taxes. Flea

mar ket vendors with an estinated nonthly sales tax liability

of less than $50 nust elect to either remt the tax to the

fl ea narket operator, nmnager, |lessor, or owner or to

register, report, and remt their own taxes. Taxes coll ected

becone state funds at the nonent of collection. Any person

who, with intent to unlawfully deprive or defraud the state of
13
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its noneys or the use or benefit thereof, fails to remt taxes

collected pursuant to chapter 212 is guilty of theft of state
funds, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(d) A flea narket operator, nmnager, |essor, or owner

shal | furnish and post signs at each entrance of the flea

mar ket and in other conspi cuous places throughout the flea

mar ket area. Such signs nmust state that "Florida Law Requires
Sales Tax To Be Collected On All Taxable Sales." The signs
shall have lettering at |east 3 inches high

Section 7. This act shall take effect July 1, 1998.
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SENATE SUMVARY

Defines the terns "itinerant nerchant," "flea narket
operator, manager, |essor, or owner," "farner," and
"l'ivestock." Provides that a dealer is personally liable
for tax if he or she has not extended a certificate in
conpliance with Departnent of Revenue rules, unless the
purchase neets specific criteria. Provides that sales of
race horses at claimng races are taxable. Exenpts sal es
of racing _dogs fromtaXation when the owner is also the
breeder. "Provi des that persons not registered as deal ers
in aircraft, boats, nobile hones, or vehicles nmay not use
a trade-in of other itens as a credit against the sales
i ce when selling an aircraft, boat, nbbile hone, or
icle. Authorizés rei nbursenent of sal es taxes Pald on
ought for a dealer's own use but subsequently
w Thout use. Prescribes conditions under whicCh
selling at flea markets nust remt the taxes the
and conditions under which they may remt throug
a mar ket operator, nanager, |esSor, or owner

oO—~wn T
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