Florida Senate - 1998 CS for SB 1694
By the Cormittee on Ways and Means; and Senator Ostal kiew cz

301- 2069A- 98

1 A bill to be entitled

2 An act relating to taxation (RAB); anending s.
3 212.08, F.S., relating to the tax on sal es,

4 use, and other transactions; revising the sales
5 tax exenption provided for food and drinks;

6 providing definitions; exenpting additiona

7 nedi cal supplies and equi prrent; defining the

8 term"prescriptions"; revising the exenption

9 for school books and school |unches; providing
10 exenptions with respect to parent-teacher

11 organi zations and associ ations, to schools with
12 grades K through 12, to nobile hone | ot

13 i mprovenents, and to sal es of certain persona
14 property supported through the Veterans

15 Adm ni stration; providing a partial exenption
16 for certain commercial fishing vessels;

17 provi di ng gui delines for determning

18 applicability of sales surtaxes to certain

19 transactions; providing an exenption for

20 certain foods, drinks, and other itens provided
21 to custoners on a conplinentary basis by a

22 deal er who sells food products at retail

23 provi di ng an exenption for foods and beverages
24 donated by such dealers to certain

25 organi zations; revising provisions relating to
26 the techni cal assistance advisory conmittee

27 established to provide advice in determning
28 the taxability of specific products; providing
29 nmenbership requirenents; amending s. 213. 22,
30 F.S.; providing for the issuance of technica
31
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1 assi stance advi serments; providing an effective

2 dat e.

3

4] Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Subsections (1), (2), and (14), paragraph
71 (qg) of subsection (7), and paragraph (a) of subsection (8) of
8 | section 212.08, Florida Statutes, are anended, and paragraphs
9] (gq), (rr), (ss), (tt), and (uu) are added to subsection (7)
10 | of that section, to read:

11 212.08 Sales, rental, use, consunption, distribution
12 | and storage tax; specified exenptions.--The sale at retail

13| the rental, the use, the consunption, the distribution, and
14 | the storage to be used or consuned in this state of the

15| followi ng are hereby specifically exenpt fromthe tax inposed
16 | by this chapter

17 (1) EXEMPTI ONS; GENERAL GROCERI ES. - -

18 (a) Food products for hunman consunpti on are exenpt

19| fromthe tax i nposed by this chapter

20 (b) As used in this subsection, the term"food

21 | products" neans edi ble commpdities, whet her processed, cooked,
22 | raw, canned, or in any other form which are generally

23 | regarded as food. This includes, but is not linmted to:

24 1. Cereals and cereal products, baked goods,

25| ol eomargari ne, neat and neat products, fish and seafood

26 | products, frozen foods and dinners, poultry, eggs and egg

27 | products, vegetables and vegetable products, fruit and fruit
28 | products, spices, salt, sugar and sugar products, nilk and
29 | dairy products, and products intended to be mixed with mlK.
30 2. Natural fruit or vegetable juices or their

31| concentrates or reconstituted natural concentrated fruit or
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veget abl e juices, whether frozen or unfrozen, dehydrated,

powder ed, granul ated, sweetened or unsweetened, seasoned with

salt or spice, or unseasoned; coffee, coffee substitutes, or

cocoa; and tea, unless it is soldin aliquid form

3. Bakery products sold by bakeries, pastry shops, or

|i ke establishnments that do not have eating facilities.

(c) The exenption provided by this subsection does not

apply:
1. Wen the food products are sold as neals for

consunption on or off the prenises of the deal er

2. \Wien the food products are furnished, prepared, or

served for consunption at tables, chairs, or counters or from

trays, glasses, dishes, or other tabl eware, whether provided

by the dealer or by a person with whomthe deal er contracts to

furni sh, prepare, or serve food products to others.

3. Wien the food products are ordinarily sold for

i mmedi ate consunption on the premises or near a | ocation at

which parking facilities are provided primarily for the use of

patrons in consum ng the products purchased at the |ocation

even though such products are sold on a "take out" or "to go"

order and are actually packaged or wapped and taken fromthe

prem ses of the dealer.

4. To sandwi ches sold ready for inmedi ate consunption

on or off the prem ses.

5. Wien the food products are sold ready for i nmedi ate

consunption within a place, the entrance to which is subject

to an admi ssi on charge.

6. Wien the food products are sold as hot prepared

food products.

7. To soft drinks, which include, but are not limted

to, any nonal cohol i ¢ beverage, any preparation or beverage
3
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commonly referred to as a "soft drink," or any noncarbonat ed

drink made fromm | k derivatives or tea, when sold in cans or

sim | ar containers.

8. To ice cream frozen yogurt, and sinilar frozen

dairy or nondairy products in cones, small cups, or pints,

popsicles, frozen fruit bars, or other novelty itens, whether

or not sold separately.

9. To food prepared, whether on or off the prenises,

and sold for imediate consunption. This does not apply to

food prepared off the premi ses and sold in the original sealed

container, or the slicing of products into smaller portions.

10. \When the food products are sold through a vendi ng

nmachi ne, pushcart, notor vehicle, or any other form of

vehicl e.
11. To candy and any simlar product regarded as candy

or confection, based on its normal use, as indicated on the

| abel or advertising thereof.

12. To bakery products sold by bakeries, pastry shops,

or like establishnments that have eating facilities, except

when sold for consunption off the prem ses.

13. \When food products are served, prepared, or sold

in or by restaurants, lunch counters, cafeterias, hotels,

taverns, or other like places of business.

(d) As used in this subsection, the term

1. "For consunption off the premises" neans that the

food or drink is intended by the custoner to be consuned at a

pl ace away fromthe deal er's prem ses.

2. "For consunption on the prenises" neans that the

food or drink sold may be i medi ately consuned on the prenises

where the deal er conducts his or her business. |In deternining

whether an itemof food is sold for i Mmedi ate consunpti on
4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1998 CS for SB 1694
301-20

i
2069A- 98

there shall be considered the customary consunption practices

prevailing at the selling facility.

3. "Prenmi ses" shall be construed broadly, and neans,

but is not linmited to, the | obby, aisle, or auditoriumof a

theater; the seating, aisle, or parking area of an arena,

rink, or stadium or the parking area of a drive-in or outdoor

theater. The prenises of a caterer with respect to catered

neal s or beverages shall be the place where such neals or

beverages are served.

4, "Hot prepared food products" neans those products,

items, or conponents which have been prepared for sale in a

heat ed condition and which are sold at any tenperature that is

hi gher than the air tenperature of the roomor place where

they are sold. "Hot prepared food products,"” for the purposes

of this subsection, includes a conbi nati on of hot and col d

food itens or conponents where a single price has been

establi shed for the conbination and the food products are sold

in such conbination, such as a hot neal, a hot specialty dish

or serving, or a hot sandwi ch or hot pizza, including cold

conponents or side itens.
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(e)ftb)y1l. Food or drinks not exenpt under paragraphs

(a), (b), (c), and (d)paragraph—{arshall be exenpt,

not wi t hst andi ng t hose paragraphs that—paragraph, when
purchased with food coupons or Special Supplenental Food

Program for Wnen, Infants, and Children vouchers issued under
authority of federal |aw

2. This paragraph is effective only while federal |aw
prohibits a state's participation in the federal food coupon
program or Special Suppl enental Food Program for Wnen
Infants, and Children if there is an official determ nation
that state or local sales taxes are collected within that
state on purchases of food or drinks with such coupons.

3. This paragraph shall not apply to any food or
drinks on which federal |aw shall permt sales taxes w thout
penalty, such as termination of the state's participation

(2) EXEMPTIONS; MEDI CAL. - -
(a) There shall be exenpt fromthe tax inposed by this

chapter any nedi cal products and supplies pretduet—Ssupptyor

nedi ci ne di spensed ira—a—+eta-t—estabH-shrert—by—apharractst
7
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H-eensed—by—the—state,according to an individual prescription

or prescriptions witten by a prescriber authorized by law to
prescribe nedicinal drugs; hypodernic needl es; hypodernic
syringes; chem cal conpounds and test kits used for the
di agnosi s or treatnent of human disease, illness, or injury;
and common househol d renedi es recomended and generally sold
for internal or external use in the cure, mtigation
treatnent, or prevention of illness or disease in human
bei ngs, but not including cosnetics or toilet articles,
not wi t hst andi ng the presence of nedicinal ingredients therein,
according to a list prescribed and approved by the Depart nent
of Heal t h and—Rehabititative—Serviees, which |ist shall be
certified to the Departnent of Revenue fromtine to tine and
included in the rules pronul gated by the Departnment of
Revenue. There shall also be exenpt fromthe tax inposed by
this chapter artificial eyes and linbs; orthopedic shoes;
prescription eyeglasses and itens incidental thereto or which
becone a part thereof; dentures; hearing aids; crutches;
prost hetic and orthopedi c appliances; and funerals. In
addition, any itens intended for one-tine use which transfer
essential optical characteristics to contact |enses shall be
exenpt fromthe tax inposed by this chapter; however, this
exenption shall apply only after $100, 000 of the tax inposed
by this chapter on such itens has been paid in any cal endar
year by a taxpayer who clains the exenption in such year
Funeral directors shall pay tax on all tangi ble persona
property used by themin their business.

(b) For the purposes of this subsection

1. "Prosthetic and orthopedi c appliances" neans any
appar atus, instrunment, device, or equipnent used to replace or
substitute for any missing part of the body, to alleviate the

8
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mal function of any part of the body, or to assist any disabled
person in leading a normal life by facilitating such person's
mobility. Such apparatus, instrunent, device, or equiprent
shal | be exenpted according to an individual prescription or
prescriptions witten by a physician |icensed under chapter
458, chapter 459, chapter 460, chapter 461, or chapter 466, or
according to a list prescribed and approved by the Depart nent
of Heal t h and—Rehabititative—Serviees, which |ist shall be
certified to the Departnent of Revenue fromtine to tine and
included in the rules pronul gated by the Departnment of
Revenue.

2. "Cosnetics" neans articles intended to be rubbed,
poured, sprinkled, or sprayed on, introduced into, or
ot herwi se applied to the human body for cl eansing,
beautifying, pronoting attractiveness, or altering the
appearance and al so neans articles intended for use as a
conmpound of any such articles, including, but not linmted to,
cold creans, suntan |otions, makeup, and body | otions.

3. "Toilet articles" neans any article advertised or
hel d out for sale for groom ng purposes and those articles
that are customarily used for groom ng purposes, regardl ess of
t he nane by which they may be known, i ncluding, but not
limted to, soap, toothpaste, hair spray, shaving products,
col ognes, perfunmes, shanpoo, deodorant, and nout hwash
4, "Prescription" includes any order for drugs or

nedi ci nal supplies witten or transnitted by any neans of

communi cation by a duly |licensed practitioner authorized by

the laws of the state to prescribe such drugs or nedicina

supplies and intended to be di spensed by a pharnacist. The

termalso includes an orally transnitted order by the lawfully

desi gnhat ed agent of such practitioner. The termal so incl udes
9
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an order witten or transnitted by a practitioner licensed to

practice in a jurisdiction other than this state, but only if

t he pharnmaci st call ed upon to di spense such order deternines,

in the exercise of his or her professional judgnent, that the

order is valid and necessary for the treatnent of a chronic or

recurrent illness. The termalso includes a pharnacist's order

for a product selected fromthe fornmulary created pursuant to

s. 465.186. A prescription may be retained in witten form or

the pharnmaci st may cause it to be recorded in a

dat a- processi ng system provided that such order can be

produced in printed formupon | awful request.

(c) Chlorine shall not be exenpt fromthe tax inposed
by this chapter when used for the treatnent of water in
sSW mmi ng pool s.

(d) Lithotripters are exenpt.

(e) Human organs are exenpt.

(f) Sales of drugs to or by physicians, dentists,

veterinarians, and hospitals in connection with nedica

treatnent are exenpt.

(g) Medical products and supplies used in the cure,

mtigation, alleviation, prevention, or treatnent of injury,

di sease, or incapacity which are tenporarily or pernanently

incorporated into a patient or client by a practitioner of the

healing arts licensed in the state are exenpt.

(h) The purchase by a veterinarian of conmonly

recogni zed substances possessing curative or renedial

properties which are ordered and di spensed as treatnment for a

di agnosed health disorder by or on the prescription of a duly

licensed veterinarian, and which are applied to or consuned by

animals for alleviation of pain or the cure or prevention of

si ckness, disease, or suffering are exenpt. Al so exenpt are
10
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the purchase by a veterinarian of antiseptics, absorbent

cotton, gauze for bandages, lotions, vitanins, and worm

renedi es.
(i) X-ray opaques, al so known as opaque drugs and

radi opaque, such as the various opaque dyes and barium

sul phate, when used in connection with nedical x-rays for

treatnent of bodi es of humans and aninals, are exenpt.

(j) Parts, special attachments, special lettering, and

other like itens that are added to or attached to tangible

personal property so that a handi capped person can use them

are exenpt when such itens are purchased by a person pursuant

to an individual prescription

(k) £y This subsection shall be strictly construed and
enf or ced.

(7) M SCELLANEQUS EXEMPTI ONS. - -

(gq) School books and school |unches.--This exenption
applies to school books used in regularly prescribed courses
of study, and to school |unches served te—students,in public,
parochial, or nonprofit schools operated for and attended by
pupi |l s of grades K through +—thetugh 12. Yearbooks, nmgazi nes,
newpapers, directories, bulletins, and simlar publications

di stributed by such educational institutions to their students

are al so exenpt. School books and food sold or served at

community coll eges and other institutions of higher |earning
are taxable.
(gq) Parent-teacher organi zations, parent-teacher

associ ati ons, and schools havi ng grades K through

12. --Parent -teacher organi zations and associations qualified

as educational institutions under paragraph (0) associ ated

wi th school s having grades K through 12, and school s havi ng

grades K through 12, may pay tax to their suppliers on the
11
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cost price of school materials and supplies purchased, rented,

or |leased for resale or rental to students in grades K through

12, of itens sold for fund-raising purpose, and of itens sold

t hrough vendi ng machi nes | ocated on the school premises, in

lieu of collecting the tax inposed by this chapter fromthe

purchaser. This paragraph also applies to food or beverages

sol d through vendi ng machi nes |located in the student |unchroom

or dining roomof a school having kindergarten through grade
12.

(rr) Mobile hone lot inprovenents.--Iltens purchased by

devel opers for use in naking i nprovenents to a nobile hone | ot

owned by the devel oper may be purchased tax-exenpt as a sale

for resale if nade pursuant to a contract that requires the

devel oper to sell a nobile hone to a purchaser, place the

nobi l e hone on the I ot, and make the i nprovenents to the |ot

for a single |unp-sumprice. The devel oper nust collect and

remt sales tax on the entire |unp-sumprice

(ss) Veterans Adninistration.--Wen a veteran of the

arned forces purchases an aircraft, boat, nobile hone, notor

vehicle, or other vehicle froma deal er pursuant to the
provisions of s. 3902(a), Title 38, United States Code, or any
successor provision of the United States Code, the anount that

is paid directly to the dealer by the Veterans Administration

is not taxable. However, any portion of the purchase price

which is paid directly to the dealer by the veteran is

t axabl e.
(tt) Conplinentary itens.--There is exenpt fromthe

tax i nposed by this chapter:

1. Any food or drink, whether or not cooked or

prepared on the prenises, provided wthout charge as a sanple

12
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or for the convenience of custoners by a dealer that primarily

sells food product itens at retail.

2. Any itemgiven to a custoner as part of a price

guarantee plan related to point-of-sale errors by a deal er

that primarily sells food products at retail

The exenptions in this paragraph do not apply to busi nesses

with the primary activity of serving prepared neals or

al coholic beverages for i medi ate consunpti on

(uu) Donated foods or beverages.--Any food or beverage

donated by a dealer that sells food products at retail to a

food bank or an organi zation that holds a current exenption

fromfederal corporate incone tax pursuant to s. 501(c) of the

I nternal Revenue Code of 1986, as anended, is exenpt fromthe

tax i nposed by this chapter.

(8) PARTI AL EXEMPTI ONS; VESSELS ENGAGED | N | NTERSTATE
OR FOREI GN COMVERCE. - -

(a) The sale or use of vessels and parts thereof used

to transport persons or property in interstate or foreign
commerce, including conmercial fishing vessels,is subject to

the taxes inposed in this chapter only to the extent provided
herein. The basis of the tax shall be the ratio of intrastate
mleage to interstate or foreign nileage traveled by the
carrier's vessels which were used in interstate or foreign
commerce and which had at | east sone Florida nileage during
the previous fiscal year. The ratio would be deternined at
the close of the carrier's fiscal year. This ratio shall be
applied each nonth to the total Florida purchases of such
vessel s and parts thereof which are used in Florida to
establish that portion of the total used and consuned in
intrastate novenent and subject to the tax at the applicable
13
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1| rate. The basis for inposition of any discretionary surtax

2| shall be as set forth in s. 212.054.1tens, appropriate to

3| carry out the purposes for which a vessel is designed or

4 | equi pped and used, purchased by the owner, operator, or agent
5| of a vessel for use on board such vessel shall be deened to be
6 | parts of the vessel upon which the sanme are used or consuned.
7 | Vessel s and parts thereof used to transport persons or

8| property in interstate and foreign comerce are hereby

9| determned to be susceptible to a distinct and separate

10| classification for taxation under the provisions of this

11 | chapter. Vessels and parts thereof used exclusively in

12 | intrastate commerce do not qualify for the proration of tax.
13 (14) TECHN CAL ASSI STANCE ADVI SORY COW TTEE. - - The

14 | departnent shall establish a technical assistance advisory

15| conmittee with public and private sector nenbers, including
16 | representatives of both manufacturers and retailers,to advise
17 | the Departnent of Revenue and the Departnent of Health and

18 | Rehabititative—Services in deternmining the taxability of

19 | specific products and product |ines pursuant to subsection (1)
20 | and paragraph (2)(a). |In determning taxability and in

21 | preparing a list of specific products and product |ines that
22 | whieh are or are not taxable, the comm ttee shall not be

23 | subject to the provisions of chapter 120. Private sector

24 | nenbers shall not be conpensated for serving on the committee
25 Section 2. Subsection (1) of section 213.22, Florida
26 | Statutes, is anended to read:

27 213.22 Technical assistance advi senents. --

28 (1) The departnent may issue infornal technica

29 | assi stance advi senents to persons, upon witten request, as to
30| the position of the departnent on the tax consequences of a
31| stated transaction or event, under existing statutes, rules,

14
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1| or policies. After the issuance of an assessnent, a technica

2 | assi stance advi senent nmay not be issued to a taxpayer who

3 | requests an advisenent relating to the tax or liability for

4] tax in respect to which the assessnent has been nade, except

5] that a technical assistance advisenent may be issued to a

6 | taxpayer who requests an advi senent relating to the exenptions

7]1ins. 212.08(1) or (2) at any tine. Technical assistance

8 | advi senents shall have no precedential value except to the

9 | taxpayer who requests the advisenent and then only for the

10 | specific transaction addressed in the technical assistance

11 | advi senent, unless specifically stated otherwise in the

12 | advisenent. Any nodification of an advi senent shall be

13 | prospective only. A technical assistance advisenent is not an

14 | order issued pursuant to s. 120.565 or s. 120.569 or a rule or

15| policy of general applicability under s. 120.54. The

16 | provisions of s. 120.53(1) are not applicable to technica

17 | assi stance advi senents.

18 Section 3. This act shall take effect July 1, 1998.

19

20 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

01 CONNITTEEBSEEgIITUTE FOR

22

23 | For purposes of determination of the taxability of new itens
sold in grocery stores to the provisions of the APA, instead

28 | bl Y e SO Tl subst [t ufe' provi das for tha pepart hamt”

25 | of Revenue to issue Technical Assistance Advisenments at any
time to a taxpayer who requests an advisenent relating to

26 | grocery or nedical exenptions.

27

28

29

30

31
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