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Fl ori da House of Representatives - 1997 HB 1755
By Representative Cosgrove

Abill to be entitled
An act relating to drug-free workpl ace program
requi rements; anending s. 440.09, F.S.
providing for rebutting a presunption under
certain circunstances; including al coho
testing within a provision establishing a
presunption; anending s. 440.102, F.S.
anmendi ng definitions; allow ng enployers to
conduct onsite initial drug testing of
enpl oyees; providing requirenents and
procedures for conducting such tests and for
reporting and preserving the results; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (b) and (c) of subsection (7) of
section 440.09, Florida Statutes, are anended to read:

440. 09 Coverage. --

(7)

(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinmarily by the intoxication
of, or by the influence of the drug upon, the enployee. In the
presence of a drug-free workplace program this presunption

may be rebutted by the enpl oyee with evi dence beyond a

reasonabl e doubt that the intoxication or influence of the

drug did not contribute to the injury.ln the absence of a

drug-free workplace program this presunption may be rebutted
1
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by clear and convi ncing evidence that the intoxication or

i nfluence of the drug did not contribute to the injury.
Percent by wei ght of alcohol in the blood nust be based upon
grans of al cohol per 100 milliliters of blood. If the results
are positive, the testing facility nmust maintain the specinen
for a mnimumof 90 days. Bl ood serum may be used for testing
pur poses under this chapter; however, if this test is used,
the presunptions under this section do not arise unless the
bl ood al cohol |evel is proved to be nedically and
scientifically equivalent to or greater than the conparable
bl ood al cohol |evel that would have been obtained if the test
wer e based on percent by weight of al cohol in the blood.
However, if, before the accident, the enployer had actua
know edge of and expressly acqui esced in the enployee's
presence at the workplace while under the influence of such
al cohol or drug, the presunptions specified in this subsection
do not apply.

(c) If the injured worker refuses to subnmit to a drug
and al cohol test, it shall be presuned in the absence of clear
and convi ncing evidence to the contrary that the injury was
occasioned primarily by the influence of drugs or al cohol

Section 2. Section 440.102, Florida Statutes, 1996
Suppl enent, is anended to read:

440.102 Drug-free workpl ace programrequirenents. --The
followi ng provisions apply to a drug-free workpl ace program
i mpl erent ed under the purstant—te | aw or under to rul es
adopted by the Agency for Health Care Administration

(1) DEFI NI TI ONS. - - Exeept—where—the—context—otherwise
reguires—As used in this section, the term act:

(a) "Chain of custody" refers to the nethodol ogy of
tracking specified materials or substances for the purpose of
2
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mai nt ai ni ng control and accountability frominitial collection
to final disposition for all such materials or substances and
providing for accountability at each stage in handling,
testing, and storing specinens and reporting test results.

(b) "Confirmation test," "confirned test," or
"confirnmed drug test" neans a second anal ytical procedure used
to identify the presence of a specific drug or netabolite in a
speci nen, which test nust be different in scientific principle
fromthat of the initial test procedure and nust be capabl e of
providing requisite specificity, sensitivity, and quantitative
accuracy.

(c) "Drug" neans al cohol, including a distilled
spirit, wine, a nalt beverage, or an intoxicating |liquor; an
anphet am ne; a cannabi noi d; cocai ne; phencyclidine (PCP); a
hal | uci nogen; nethaqual one; an opiate; a barbiturate; a
benzodi azepi ne; a synthetic narcotic; a designer drug; a
control |l ed, dangerous substance; a controll ed-substance

anal og; or a volatile substance that produces the

psychol ogi cal or physiol ogical effect of a controll ed,

danger ous substance t hrough deli berate inhal ation or

i ngestion;or a netabolite of any of the substances listed in
this paragraph. An enpl oyer may test an individual for any or
all of such drugs.

(d) "Drug rehabilitation program neans a service
provi der, established under purstant—te s. 397.311(28), that
provides confidential, tinely, and expert identification
assessnent, and resolution of enpl oyee drug abuse.

(e) "Drug test" or "test" neans any chenical
bi ol ogi cal, or physical instrumental analysis or device

atni-stered, approved by—ataboratory—eertified by the United

States Food and Drug Adnmi ni strati on bPepartwent—ef—Heatth—and
3
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Hurren—Serviees or H-eensed—by the Agency for Health Care
Adm ni stration, which is adm nistered for the purpose of

determ ning the presence or absence of a drug or its
net abol i tes.

(f) "Enpl oyee" neans any person who works for salary,
wages, or other renuneration for an enpl oyer.

(g) "Enployee assistance progran neans an established
program capabl e of providing expert assessnent of enployee
personal concerns; confidential and tinely identification
services with regard to enpl oyee drug abuse; referrals of
enpl oyees for appropriate diagnosis, treatnent, and
assi stance; and foll owp services for enpl oyees who
participate in the programor require nonitoring after
returning to work. If, in addition to the above activities, an
enpl oyee assi stance program provi des di agnostic and treat nment
services, these services shall in all cases be provided by
service providers pursuant to s. 397.311(28).

(h) "Enployer" neans a person or entity that enploys a
person and that is covered by the Wrkers' Conpensation Law.

(i) "Initial drug test" neans a sensitive, rapid, and
reliable procedure to identify negative and presunptive
positive specinens, using an imunoassay procedure or an
equi valent, or a nore accurate scientifically accepted nethod
approved by the United States Food and Drug Admi nistration or
the Agency for Health Care Administration as such nore
accurate technol ogy becones available in a cost-effective
form

(j) "Job applicant" neans a person who has applied for
a position with an enpl oyer and has been offered enpl oynent
condi ti oned upon successfully passing a drug test, and may
have begun work pending the results of the drug test. For a

4
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public enployer, "job applicant" neans only a person who has
applied for a special-risk or safety-sensitive position

(k) "Medical reviewofficer" or "MRO' neans a |licensed
physi cian, enployed with or contracted with an enpl oyer, who
has know edge of substance abuse disorders, |aboratory testing
procedures, and chain of custody collection procedures; who
verifies positive, confirned test results; and who has the
necessary nedical training to interpret and eval uate an
enpl oyee's positive test result in relation to the enpl oyee's
nmedi cal history or any other relevant bionedical information.

(1) "Prescription or nonprescription nedication" neans
a drug or nedication obtained pursuant to a prescription as
defined by s. 893.02 or a nedication that is authorized
pursuant to federal or state |law for general distribution and
use without a prescription in the treatnent of human di seases,
ailments, or injuries.

(m "Public enployer" neans any agency within state,
county, or nmunicipal governnent that enploys individuals for a
sal ary, wages, or other renuneration

(n) "Reasonabl e-suspi cion drug testing" neans drug
testing based on a belief that an enpl oyee is using or has
used drugs in violation of the enployer's policy drawn from
specific objective and articul able facts and reasonabl e
i nferences drawn fromthose facts in |ight of experience.
Anong ot her things, such facts and inferences nay be based
upon:

1. (Gbservabl e phenonena while at work, such as direct
observation of drug use or of the physical synptons or
mani f estati ons of being under the influence of a drug.

2.  Abnormal conduct or erratic behavior while at work
or a significant deterioration in work perfornance.

5
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1 3. Avreport of drug use, provided by a reliable and

2 | credi bl e source

3 4. Evidence that an individual has tanpered with a

4| drug test during his enploynent with the current enpl oyer.

5 5. Information that an enpl oyee has caused,

6| contributed to, or been involved in an accident while at work.
7 6. Evidence that an enpl oyee has used, possessed,

8| sold, solicited, or transferred drugs while working or while

9] on the enployer's prenises or while operating the enployer's
10 | vehicle, machinery, or equipnent.

11 (o) "Safety-sensitive position" neans, with respect to
12 | a public enployer, a position in which a drug inpairnent

13 | constitutes an imediate and direct threat to public health or
14 | safety, such as a position that requires the enployee to carry
15| a firearm performlife-threatening procedures, work with

16 | confidential information or docunents pertaining to crimna

17 | investigations, or work with controll ed substances; a position
18 | subject to s. 110.1127; or a position in which a nonentary

19 | lapse in attention could result in injury or death to another
20 | person.

21 (p) "Special-risk position" neans, with respect to a
22 | public enployer, a position that is required to be filled by a
23 | person who is certified under chapter 633 or chapter 943.

24 (gq) "Specinmen" neans tissue, hair, or a product of the
25 | human body which is capabl e of revealing the presence of drugs
26 | or their netabolites—as—approvet—by—theUnited—States+ood

27 | and—brug—Adrht-stratieon—or—the—Agency—for—Heatth—Care

28 | Admini-st+ation.

29 (2) DRUG TESTING --An enpl oyer nmay test an enpl oyee or
30| job applicant for any drug described in paragraph (1)(c). In
31| order to qualify as having established a drug-free workpl ace

6
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program t hat whieh affords an enployer the ability to qualify
for the discounts provided under s. 627.0915 and deny nedica
and i ndemmity benefits, under this chapter all drug testing
conducted by enployers nust shatH be in conformity with the
st andards and procedures established in this section and al
applicabl e rul es adopted under ptrstuant—to this section
However, an enpl oyer does not have a |legal duty under this
section to request an enpl oyee or job applicant to undergo
drug testing. If an enployer fails to maintain a drug-free
wor kpl ace programin accordance with the standards and
procedures established in this section and in applicable

rules, the enployer is ineligible shatH—mnot—be—ebgible for
di scounts under s. 627.0915. Al enployers qualifying for and

receiving discounts provided under s. 627.0915 nust be
reported annually by the insurer to the division

(3) NOTICE TO EMPLOYEES AND JOB APPLI CANTS. - -

(a) One tine only, prior to testing, an enpl oyer shal
give all enpl oyees and job applicants for enploynent a witten
policy statenent that whieh contains:

1. A general statenment of the enployer's policy on
enpl oyee drug use, which nust identify:

a. The types of drug testing an enployee or job
applicant may be required to submit to, including
r easonabl e-suspi ci on drug testing or drug testing conducted on
any ot her basis.

b. The actions that the enployer nmay take agai nst an

enpl oyee or job applicant on the basis of a positive confirned
drug test result.
2. A statenent advising the enployee or job applicant
of the existence of this section.
3. A general statenent concerning confidentiality.
7
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4. Procedures for enpl oyees and job applicants to

econtdentiaty report confidentially to a nedical review

of ficer, both before and after being tested,the use of

prescription or nonprescription nedications to—a—+ediecal
revi-ew-ofH-ecer—both—before—and—after—berng—tested.

5. Alist of the nbst commpn nedi cations, by brand
nane or conmon nane, as applicable, as well as by chemica
nane, which nmay alter or affect a drug test. A list of such
nedi cati ons as devel oped by the Agency for Health Care
Adm ni stration nust shat+ be avail able to enpl oyers through

the Division of Wirkers' Conpensation of the Departnent of
Labor and Enpl oynent Security.

6. The consequences of refusing to subnmit to a drug
test.

7. A representative sanpling of nanes, addresses, and
t el ephone nunbers of enpl oyee assi stance prograns and | oca
drug rehabilitation prograns.

8. A statenent that an enpl oyee or job applicant who
receives a positive confirnmed test result nmay contest or
explain the result to the nedical review officer within 5
wor ki ng days after receiving witten notification of the test
result; that if an enployee's or job applicant's explanation
or challenge is unsatisfactory to the nedical review officer
the nmedical review officer shall report a positive test result
back to the enpl oyer; and that a person may contest the drug
test result pursuant to law or to rul es adopted by the Agency
for Health Care Adm nistration.

9. A statenent informng the enpl oyee or job applicant
of his responsibility to notify the |aboratory of any
adm ni strative or civil action brought under ptrstant—toe this
secti on.

8
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1 10. A list of all drugs for which the enpl oyer wll

2| test, described by brand nane or commobn nane, as applicabl e,

3| as well as by chenical nane.

4 11. A statenent regarding any applicable collective

5 | bargai ni ng agreenent or contract and the right to appeal to

6 | the Public Enployees Rel ati ons Comni ssion or applicable court.
7 12. A statenent notifying enpl oyees and job applicants
8| of their right to consult with a nedical review officer for

9| technical information regarding prescription or

10 | nonprescription nedication

11 (b) An enployer that does not have having a

12 | drug-testing program nust shatH- ensure that at |east 60 days
13 | el apse between a general one-tine notice to all enployees that
14 | a drug-testing programis being inplenented and the begi nning
15| of actual drug testing. An enployer that has having a

16 | drug-testing programin place before prioer—toe July 1, 1990,

17 | need s not reguired—to provide a 60-day notice period.

18 (c) An enployer shall include notice of drug testing
19 | on vacancy announcenents for positions for which drug testing
20| is required. A notice of the enployer's drug-testing policy
21 | nust al so be posted in an appropriate and conspi cuous | ocation
22 | on the enpl oyer's prenises, and copies of the policy nust be
23 | made avail able for inspection by the enpl oyees or job

24 | applicants of the enployer during regular business hours in
25| the enployer's personnel office or other suitable |ocations.
26 (4) TYPES OF TESTING - -

27 (a) An enployer is required to conduct the follow ng
28 | types of drug tests:

29 1. Job applicant drug testing.--An enployer mnust

30| require job applicants to submt to a drug test and nay use a
31

9
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refusal to submit to a drug test or a positive confirmed drug
test as a basis for refusing to hire a job applicant.

2. Reasonabl e-suspicion drug testing.--An enpl oyer
nmust require an enpl oyee to subnit to reasonabl e-suspicion
drug testing.

3. Routine fitness-for-duty drug testing.--An enpl oyer
nmust require an enpl oyee to subnit to a drug test if the test
is conducted as part of a routinely schedul ed enpl oyee
fitness-for-duty nedical exam nation that is part of the
enpl oyer's established policy or that is schedul ed routinely
for all nenbers of an enploynent classification or group.

4. Followup drug testing.--1f the enployee in the
course of enploynent enters an enpl oyee assi stance program for
drug-rel ated problens, or a drug rehabilitation program the
enpl oyer nust require the enployee to subnit to a drug test as
a followp to such program unless the enployee voluntarily
entered the program |n those cases, the enployer has the
option to not require followp testing. If followp testing is
required, it nust be conducted at |east once a year for a
2-year period after conpletion of the program Advance notice
of a followp testing date nust not be given to the enpl oyee
to be tested.

(b) This subsection does not preclude a private
enpl oyer from conducting randomtesting, or any other | awful
testing, of enployees for drugs.

(c) Limted testing of applicants, only if it is based
on a reasonable classification basis, is permissible in
accordance with law or with rul es adopted by the Agency for
Heal th Care Admi ni stration.

10
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1 (5) PROCEDURES AND EMPLOYEE PROTECTION. --Al |l specinmen
2] collection and testing for drugs under this section nust shatH-
3| be perforned in accordance with the foll owi ng procedures:

4 (a) A sanple nust shatH be collected with due regard
5|to the privacy of the individual providing the sanple, and in
6 | a manner reasonably cal cul ated to prevent substitution or

7 | contam nation of the sanple.

8 (b) Specinen collection nust be docunented, and the

9 | docunentati on procedures nust shatH- include:

10 1. Labeling of specinen containers so as to reasonably
11 | preclude the likelihood of erroneous identification of test

12 | results.

13 2. Aformfor the enployee or job applicant to provide
14 | any information that he or she considers relevant to the test,
15 ) including identification of currently or recently used

16 | prescription or nonprescription nedication or other rel evant
17 | nedical information. The form nust provide notice of the nost
18 | conmon nedi cations by brand nane or common nane, as

19 | applicable, as well as by chenical nane, which may alter or
20| affect a drug test. The fact that the enpl oyee or job
21 | applicant provides this providing—of informati on does shat-
22 | not preclude the administration of the drug test, but nust
23 | shatt be taken into account in interpreting any positive
24 | confirmed test result.
25 (c) Specinen collection, storage, and transportation
26 | to the testing site nust shatt be performed in a manner that
27 | reasonably precludes contam nation or adulteration of
28 | speci nens.
29 (d) Each initial drug test and confirmation test
30 | conducted under this section, not including the taking or
31| collecting of a specinen to be tested, nust shatt+ be conducted

11
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1| by alicensed or certified |aboratory as described in

2 | subsection (9) or on the enployer's premises. |f the initial

3| drug test is positive, a confirmng test nust be nade at a

4 licensed or certified |laboratory as described in subsection

51(9) before any action can be taken agai nst the enpl oyee or job

6 | applicant.

7 (e) A specinen for a drug test may be taken or

8 | col |l ected by any—eof—theftoHowngpersons:

9 1. A physician, a physician assistant, a registered
10 | professional nurse, a licensed practical nurse, or a nurse
11 | practitioner or a certified paranedic who is present at the
12 | scene of an accident for the purpose of rendering energency
13 | nmedi cal service or treatnent;—

14 2. A qualified person enployed by a |icensed or

15| certified | aboratory as described in subsection (9); or=—

16 3. A person who is trained to adninister an initial
17 | drug test conducted on the enpl oyer's prem ses.

18 (f)1. An enployer nust utilize trained persons to

19 | coll ect speci nens and conduct drug tests on the enpl oyer's

20 | prem ses. An enployer nay designate enpl oyees for this

21| training or may utilize any person who is so trained.

22 2. The enployer's staff nenbers who are responsible
23| for collecting and testing speci nens on the enployer's

24 | prem ses nmust receive a mninmumof 2 hours of training in the
25 | preparation of the collection site, the collection of

26 | speci nens, the exanination of specinens to detect any

27 | tanpering or adulteration, test admnistration, proper

28 | | abel i ng of specinens, and preservation of the chain of

29 | custody of speci nens. The enpl oyer nust provide clear and

30 | unanbi guous written instructions on the collection and testing
31| of specinens.

12
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3. An enpl oyer who perforns specinen coll ection and

drug tests on the enployer's prem ses nmust establish chain of

cust ody procedures to ensure proper recordkeepi ng, handli ng,

| abeling, and identification of all specinens that are to be

t est ed.
4, \When drug testing is conducted on the enpl oyer's

prem ses, if possible, the specinen nust be kept in sight of

t he enpl oyee or applicant who is being tested, and the test

adm ni strator nust conduct the test in front of the enpl oyee

or applicant. The enployer's test adm nistrator nust provide

the results to the enpl oyee or applicant. The test

adm ni strator nust conplete a chain of custody formand a form

that records the test results. |If a drug test that is

conducted on the enployer's prenises cannot be conducted in

si ght of the enpl oyee or applicant who is being tested, the

speci nen nust be secured, in sight of the enpl oyee or

applicant, with a forensic tanperproof seal until the test is

conduct ed.
5. An enpl oyer nust have records available to prove

that the enployer is conducting these tests.

(9) tH)> A person who collects or takes a specinmen for a
drug test shall collect an anmpbunt sufficient for two drug
tests as deternmined by the Agency for Health Care
Admi ni stration.

(h) tg) Every specinmen that produces a positive,
confirmed test result nust shat be placed in frozen storage
preserved by the licensed or certified |aboratory that
conducted the confirmation test for a period of at |east 210

days after the result of the test is was numiled or otherw se
delivered to the nedical review officer. However, if an
enpl oyee or job applicant undertakes an admi nistrative or

13
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| egal challenge to the test result, the enployee or job
applicant shall notify the | aboratory and the sanple nust
shatt+ be retained by the | aboratory until the case or

adm ni strative appeal is settled. During the 180-day period
after witten notification of a positive test result, the
enpl oyee or job applicant who has provided the speci nen nust
shatt+ be permitted by the enployer to have a portion of the
speci nen retested, at the enpl oyee's or job applicant's
expense, at another |aboratory, |licensed and approved by the
Agency for Health Care Administration, chosen by the enpl oyee
or job applicant. The second | aboratory nmust test for the drug

at a sensitivity equal to or greater than that applied by

sensttvirty—for—the—drugt+n—-euestion—as the first |aboratory

or enployer's test adnministrator. The first |aboratory that

perforned the test for the enployer is responsible for the
transfer of the portion of the specinen to be retested, and
for the integrity of the chain of custody during the stueh
transfer.

(i)th)y Wthin 5 working days after receipt of a
positive confirnmed test result fromthe nedical review
of ficer, an enployer shall informan enployee or job applicant
inwiting of the sueh positive test result, the consequences
of the sueh results, and the options that are available to the
enpl oyee or job applicant. The enployer shall provide to the
enpl oyee or job applicant, upon request, a copy of the test
results.

(j)t)> Wthin 5 working days after receiving notice of
a positive confirmed test result, an enployee or job applicant
may submit information to the enpl oyer expl aining or
contesting the test result, and explaining why the result does
not constitute a violation of the enployer's policy.

14
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(K)t5)> If the enployee's or job applicant's
expl anation or challenge of the positive test result is
unsatisfactory to the enployer, a witten explanation as to
why the enpl oyee's or job applicant's explanation is
unsatisfactory, along with the report of positive result, nust

shatt+ be provided by the enployer to the enpl oyee or job
applicant; and all such docunentation nust shatH- be kept

confidential by the enployer pursuant to subsection (8) and
nust shatt+ be retained by the enployer for at |east 1 year

(1) tk)» An enployer may not discharge, discipline,
refuse to hire, discrimnate against, or request or require
rehabilitation of an enployee or job applicant on the sole
basis of a positive test result that has not been verified by
a confirmation test and by a nedical review officer

(m ) An enployer that perforns drug testing or
speci nmen col l ection shall use chai n-of -custody procedures
establ i shed by the Agency for Health Care Adnministration to
ensure proper recordkeeping, handling, |abeling, and
identification of all specinens tested.

(n) M- An enpl oyer shall pay the cost of all drug
tests, initial and confirmation, which the enployer requires
of enpl oyees. An enployee or job applicant shall pay the
costs of any additional drug tests not required by the
enpl oyer.

(0) tA)y An enployer shall not discharge, discipline, or
di scrim nate agai nst an enpl oyee sol ely upon the enpl oyee's
voluntarily seeking treatnent, while under the enploy of the
enpl oyer, for a drug-related problemif the enpl oyee has not
previously tested positive for drug use, entered an enpl oyee
assi stance program for drug-related problens, or entered a
drug rehabilitation program Unless otherw se provided by a
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1| collective bargai ni ng agreenent, an enpl oyer nmay sel ect the

2 | enpl oyee assi stance programor drug rehabilitation programif
3 | the enpl oyer pays the cost of the enployee's participation in
4 | the program

5 (p)fe)y If an enpl oyer conducts drug testing that is

6 | eonducted based on reasonabl e suspicion, the enployer nust

7 | shat+ pronptly detail in witing the circunstances that whieh
8| formed the basis of the determ nation that reasonable

9 | suspicion existed to warrant the testing. A copy of this

10 | docunent ati on nust shatH be given to the enpl oyee upon

11 | request, and the original documentation nust shat be kept

12 | confidential by the enpl oyer pursuant to subsection (8) and
13 | nust shat+ be retained by the enployer for at least 1 year.
14 (q)tp)y Al authorized renmedial treatnment, care, and

15 | attendance provided by a health care provider to an injured
16 | enpl oyee hefore nedical and indemity benefits are denied

17 | under this section nust be paid for by the carrier or

18 | self-insurer. However, the carrier or self-insurer nust have
19 | given reasonable notice to all affected health care providers
20 | that paynent for treatnent, care, and attendance provided to
21| the enployee after a future date certain will be denied. A
22 | health care provider, as defined in s. 440.13(1)(i), that
23 | refuses, without good cause, to continue treatnent, care, and
24 | attendance before the provider receives notice of benefit
25| denial comrits a misdeneanor of the second degree, punishable
26 | as provided in s. 775.082 or s. 775.083.
27 (6) CONFI RVATI ON TESTI NG - -
28 (a) If an initial drug test is negative, the enployer
29| may in its sole discretion seek a confirnmation test.
30
31
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(b) Only licensed or certified |aboratories as
described in subsection (9) may conduct confirmation drug
tests.

(c) Al positive initial tests nust shatH be confirned

usi ng gas chronat ography/ mass spectronetry (GO M5) or an

equi val ent or nore accurate scientifically accepted nethod
approved by the Agency for Health Care Adninistration or the
United States Food and Drug Adm nistration as such technol ogy
becones available in a cost-effective form

(d) If an initial drug test of an enployee or job
applicant is confirnmed as positive, the enployer's nedica
review officer shall provide technical assistance to the
enpl oyer and to the enpl oyee or job applicant for the purpose
of interpreting the test result to determ ne whether the
result could have been caused by prescription or
nonprescription nedi cati on taken by the enpl oyee or job
appl i cant.

(7) EMPLOYER PROTECTI ON. - -

(a) An enployee or job applicant whose drug test
result is confirned as positive in accordance with this
section is shatH+ not, by virtue of the result alone,
consi dered be—deerred to have a "handi cap" or "disability" as
defined under federal, state, or local handicap and disability
di scrimination | awns.

(b) An enpl oyer who di scharges or disciplines an
enpl oyee or refuses to hire a job applicant in conpliance with
this section is considered to have di scharged, disciplined, or
refused to hire for cause.

(c) A Ne physician-patient relationship is not created
bet ween an enpl oyee or job applicant and an enpl oyer or any
person performing or evaluating a drug test, solely by the
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establ i shnent, inplenentation, or admnistration of a
drug-testing program

(d) Nething—++n This section does not shat—be
construed—to prevent an enpl oyer from establishing reasonabl e
work rules related to enpl oyee possession, use, sale, or
solicitation of drugs, including convictions for drug-related
of fenses, and taking action based upon a violation of any of
t hose rul es.

(e) This section does not operate retroactively, and
does not abrogate the right of an enployer under state law to
conduct drug tests;or to inplement enpl oyee drug-testing
prograns; however, only those prograns that neet the criteria
outlined in this section qualify for reduced rates under s.
627.0915.

(f) If an enployee or a job applicant refuses to
submt to a drug test, the enployer is not barred from
di schargi ng or disciplining the enployee or fromrefusing to
hire the job applicant. However, this paragraph does not
abrogate the rights and renedi es of the enpl oyee or job
applicant as otherwi se provided in this section

(g) This section does not prohibit an enpl oyer from
conducting nedical screening or other tests required,
permtted, or not disallowed by any statute, rule, or
regul ation for the purpose of nonitoring exposure of enpl oyees
to toxic or other unhealt hful unrheatthy substances in the
wor kpl ace or in the performance of job responsibilities. Such
screening or testing is linmted to the specific substances
expressly identified in the applicable statute, rule, or
regul ation, unless prior witten consent of the enployee is
obtai ned for other tests. Such screening or testing need not
be in conpliance with the rul es adopted by the Agency for
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Health Care Administration under this chapter or under s.

112. 0455. A public enployer may, through the use of an

unbi ased sel ecti on procedure, conduct random drug tests of

enpl oyees occupyi ng safety-sensitive or special-risk positions
if the testing is perforned in accordance with drug-testing
rul es adopted by the Agency for Health Care Adm nistration and
t he Departnent of Labor and Enpl oynent Security. If

appl i cabl e, random drug testing nust be specified in a

col l ective bargaining agreenent as negotiated by the
appropriate certified bargai ning agent before such testing is
i mpl enent ed.

(h) A Ne cause of action does not shatl arise in favor
of any person based upon the failure of an enployer to
establish a programor policy for drug testing.

(8) CONFI DENTI ALI TY. - -

(a) Except as otherw se provided in this subsection
all information, interviews, reports, statenents, nenoranda,
and drug test results, witten or otherw se, which are
received or produced as a result of a drug-testing program are
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution, and nmay not be
used or received in evidence, obtained in discovery, or
di sclosed in any public or private proceedi ngs, except in
accordance with this section or in determning conpensability
under this chapter

(b) Enployers, |aboratories, nmedical review officers,
enpl oyee assi stance prograns, drug rehabilitation prograns,
and their agents may not rel ease any information concerning
drug test results obtained under purstant—te this section
without a witten consent formsigned voluntarily by the
person tested, unless such release is conpelled by an
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admi nistrative |law judge, a hearing officer, or a court of
conpetent jurisdiction pursuant to an appeal taken under this
section or is considered deered appropriate by a professiona
or occupational licensing board in a related disciplinary
proceedi ng. The consent form nust contain, at a nininum

1. The nane of the person who is authorized to obtain
the information.

2. The purpose of the disclosure.

3. The precise information to be discl osed.

4. The duration of the consent.

5. The signature of the person authorizing rel ease of
the information.

(c) Information on drug test results may shatH- not be
used in any criminal proceedi ng agai nst the enpl oyee or job
applicant. Information released contrary to this section is
i nadni ssi bl e as evidence in any such criminal proceeding.

(d) This subsection does not prohibit an enpl oyer,
agent of an enployer, or laboratory conducting a drug test
from having access to enployee drug test information or using
such informati on when consulting with |l egal counsel in
connection with actions brought under or related to this
section or when the information is relevant to its defense in
a civil or admnistrative matter.

(9) DRUG TESTI NG STANDARDS FOR LABORATORI ES. - -

(a) A laboratory may analyze initial or confirmtion
test specinens only if:

1. The laboratory is licensed and approved by the
Agency for Health Care Admi nistration using criteria
established by the United States Departnent of Health and
Human Services as general guidelines for nodeling the state
drug-testing program under ptrstant—te this section or the
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| aboratory is certified by the United States Departnment of
Heal th and Human Servi ces.

2. The laboratory has witten procedures to ensure the
chai n of custody.

3. The laboratory follows proper quality contro
procedures, including, but not limted to:

a. The use of internal quality controls, including the
use of sanples of known concentrations which are used to check
the performance and calibration of testing equi pnent, and
periodic use of blind sanples for overall accuracy.

b. An internal review and certification process for
drug test results, conducted by a person qualified to perform
that function in the testing |aboratory.

C. Security nmeasures inplenented by the testing
| aboratory to preclude adulteration of specinens and drug test
results.

d. Oher necessary and proper actions taken to ensure
reliable and accurate drug test results.

(b) A laboratory shall disclose to the nedical review
officer a witten positive confirnmed test result report within
7 working days after receipt of the sanple. Al laboratory
reports of a drug test result nmust, at a mininum state:

1. The nane and address of the laboratory that
perforned the test and the positive identification of the
person tested.

2. Positive results on confirmation tests only, or
negative results, as applicable.

3. Alist of the drugs for which the drug anal yses
wer e conduct ed.
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4. The type of tests conducted for both initial tests
and confirmation tests and the mnimumcutoff |evels of the
tests.

5. Any correlation between nedication reported by the
enpl oyee or job applicant pursuant to subparagraph (5)(b)?2.
and a positive confirnmed drug test result.

A report nust not disclose the presence or absence of any drug
other than a specific drug and its netabolites listed in
purstant—to this section

(c) The laboratory shall subnit to the Agency for
Health Care Administration a nonthly report with statistical
information regarding the testing of enpl oyees and job
applicants. The report nust include infornmation on the nethods
of anal ysis conducted, the drugs tested for, the nunber of
positive and negative results for both initial tests and
confirmation tests, and any other infornation that deered

appropriate—by the Agency for Health Care Adninistration
consi ders appropriate. A nonthly report nmust not identify

speci fic enpl oyees or job applicants.

(10) RULES. --The Agency for Health Care Administration
shal | adopt rul es under purstant—to s. 112.0455 and criteria
established by the United States Departnent of Health and
Human Services as general guidelines for nodeling the state
drug-testing program concerning, but not limted to:

(a) Standards for licensing drug-testing |aboratories
and suspension and revocation of such licenses.

(b) Urine, hair, blood, and other body specinens and
m ni nrum speci nen anounts that are appropriate for drug
testing.
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1 (c) Methods of analysis and procedures to ensure

2| reliable drug-testing results, including standards for initial

3| tests and confirmation tests.

4 (d) M™Mninmmcutoff detection levels for each drug or

5| netabolites of such drug for the purposes of deternmining a

6| positive test result.

7 (e) Chain-of-custody procedures to ensure proper

8| identification, labeling, and handling of specinens tested.

9 (f) Retention, storage, and transportation procedures
10| to ensure reliable results on confirmation tests and retests.
11 (11) PUBLI C EMPLOYEES | N SAFETY- SENSI TI VE OR
12 | SPECI AL- RI SK PGCsI Tl ONS. - -

13 (a) If an enployee who is enployed by a public

14 | enployer in a safety-sensitive position enters an enpl oyee

15 | assi stance program or drug rehabilitation program the

16 | enpl oyer nust assign the enployee to a position other than a
17 | safety-sensitive position or, if such a position is not

18 | avai l able, nust place the enployee on | eave while the enpl oyee
19| is participating in the program However, the enployee is

20| entitl ed shat—bepermtted to use any accunul ated annua

21| l eave credits before the enpl oyer may order the enpl oyee to

22 | take | eave may—be—ordered w thout pay.

23 (b) An enployee who is enployed by a public enpl oyer
24 |1 in a special-risk position may be discharged or disciplined by
25| a public enployer for the first positive confirned test result
26 | if the drug confirned is an illicit drug under s. 893.03. A
27 | special -risk enployee who is participating in an enpl oyee

28 | assi stance programor drug rehabilitation program nmay not be
29 | allowed to continue to work in any special-risk or

30 | safety-sensitive position of the public enployer, but may be
31| assigned to a position other than a safety-sensitive position
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or placed on |l eave while the enployee is participating in the

program However, the enployee is entitl ed shalH—bepermtted

to use any accunul ated annual |eave credits before the public

enpl oyer may order the enpl oyee to take | eave may—be—ordered
wi t hout pay.

(12) DEN AL COF BENEFITS. - - An enpl oyer shall deny an
enpl oyee nedical or indemity benefits under this chapter

pursuant to this section

(13) COLLECTI VE BARGAI NI NG RI GHTS. - -

(a) This section does not elimnate the bargai nabl e
rights as provided in the collective bargai ning process if
appl i cabl e.

(b) Drug-free workplace programrequirenents under
pursuant—to this section are shatH—be a mandatory topic of
negotiations with any certified collective bargai ni ng agent

for nonfederal public sector enployers that operate under a
col |l ective bargaini ng agreenent.
(14) APPLICABILITY.--A drug testing policy or

procedure adopted by an enpl oyer under pursuant—toe this
chapter nust shat be applied equally to all enployee

classifications where the enpl oyee is subject to workers
conpensati on cover age.
Section 3. This act shall take effect July 1, 1997.
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LEG SLATI VE SUMVARY

Provides for rebutting a presunption that into
drugs did not contriblte to an I njury under_ a
wor Kpl ace program and i ncl udes alcphpl_testlnP

resunption provisions. Amends definitions re i ng

he drug-free workpl ace programrequirenents. Al | ows
enpl oyers to conduct initial drug testing of enployees
onsite or at a suitable alternative |ocafion. Provides
requi renments and procedures for conducting such tests and
for reporting and preserving the results.
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