Florida Senate - 1998 SB 1834
By Senators Dyer and Horne

6- 770- 98
1 A bill to be entitled
2 An act relating to postsecondary education
3 providing legislative intent; providing
4 definitions; establishing the Florida Hi gher
5 Educati on Savings Trust; providing for
6 participation agreenents; establishing the
7 Fl ori da Hi gher Education Savi ngs Program
8 providing for adm nistration of the program and
9 the trust by the State Board of Adninistration
10 providing for the investnment of funds in the
11 trust; providing for the trust to disburse
12 funds for the paynent of higher education
13 expenses of designated beneficiaries; providing
14 for the withdrawal of funds in specified
15 ci rcunstances; providing for reports by the
16 state board to the Governor, the Legislature,
17 depositors, and designated beneficiaries;
18 providing for taxation of the trust; pledging
19 that the state will not alter certain rights
20 under this act or contracts with the trust;
21 providing that this act does not guarantee
22 acceptance into any educational institution
23 excl udi ng noneys invested in the trust from
24 bei ng consi dered assets for purposes of
25 financial aid needs testing; providing for
26 |iberal construction of this act; providing
27 that this program should be considered a
28 "qualified state tuition progranmt under federa
29 law; providing for the state board to take
30 action to ensure that the trust conplies with
31 certain laws, rules, and regul ations;
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1 prohibiting the state board fromreceiving fees

2 fromthe trust, except for services rendered

3 under a contract; providing severability;

4 providing an effective date.

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Accessibility of postsecondary education

9] legislative intent.--The Legi sl ature recogni zes t hat

10| affordability and accessibility of higher education is

11 ]| essential to the welfare and wel |l -being of the residents of

12| this state and is a critical state interest. Pronoting and

13 | enhancing a variety of opportunities for enrollnent in

14 | postsecondary institutions serves a legitinmate public purpose.
15| Accordingly, as a supplenent to existing prograns that pronote
16 | educati onal opportunities to attend postsecondary

17 | institutions, it is the intent of the Legislature to establish
18 | a state trust fund that provides for a programto all ow

19 | persons to nake contributions to an account that is

20 | established for the purpose of neeting sone or all of the

21| qualified higher education expenses of a designated

22 | beneficiary, consistent with federal |aw authorizing such

23| prograns. It is the further intent of the Legislature to

24 | privatize the overall adm nistration of such a programto

25| allow for the tinely, efficient, and cost-effective conduct of
26 | the program

27 Section 2. Definitions.--As used in sections 1-17 of
28| this act, the term

29 (1) "State board" neans the State Board of

30 | Adni ni strati on.

31
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(2) "Depositor" neans any person who nakes a deposit,

payment, contribution, gift, or other donation to the trust

pursuant to a participation agreenent.

(3) "Designated beneficiary" nmeans:
(a) Any individual who is:
1. A state resident originally designated in the

partici pati on agreenent;

2. Defined in s. 2032A(e)(2) of the Internal Revenue
Code; or

3. The recipient of a scholarship frominterests in

the trust purchased by a state or |ocal government or by an

organi zation described in s. 501(c)(3) of the Internal Revenue

Code and qualified under s. 529 of the Internal Revenue Code;

or
(b) Any other designated beneficiary who qualifies

under s. 529 of the Internal Revenue Code and is enrolled in

t he trust.
(4) "Eligible educational institution" neans an

institution of higher education that qualifies under s. 529 of

the I nternal Revenue Code as an eligi bl e educationa

i nstitution.

(5) "Internal Revenue Code" neans the Internal Revenue

Code of 1986, or a subsequent internal revenue code of the

United States, as anended.

(6) "Participation agreenents" neans agreenents

between the trust and depositors for participation in a

savi ngs plan for a designated beneficiary.

(7) "Qualified higher education expenses" neans

tuition, roomand board, fees, books, supplies, and equi pnent

required for the enroll nent or attendance of a designated

beneficiary at an eligible educational institution, including
3
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under graduate and graduate schools, and any ot her higher

educati on expenses that are allowed by s. 529 of the Interna

Revenue Code.

(8) "Trust" neans the Florida H gher Education Savi ngs

Trust.
Section 3. Florida Hi gher Education Savi ngs Trust;

establ i shnent . - -

(1) There is created and established within the state

board the Florida H gher Education Savings Trust to pronote

and enhance the affordability and accessibility of higher

education for residents of this state. The trust is an

instrunentality of the state and shall perform essenti al

governnental functions, as provided in this act. The trust

shall receive and hold all paynents and deposits or

contributions intended for the trust, as well as gifts,

bequests, endownents, or federal, state, or local grants and

contributions fromany other public or private source of

funds, and all earnings thereon, until disbursed in accordance

with this act.

(2) The anbunts on deposit in the trust are not the

property of the state, and the trust is not a departnent, an

institution, or an agency of the state. Anpbunts on deposit in

the trust nmust not be commingled with state funds, and the

state has no claimto or against, or interest in, such funds.

Any contract entered into by, or any obligation of, the trust

is not a debt or obligation of the state. The state has no

obligation to any designated beneficiary or any other person

on account of the trust, and all anpunts obligated to be paid

fromthe trust are limted to anounts avail able for such

obligation and on deposit in the trust. The anpbunts on deposit

4
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1|in the trust may be disbursed only in accordance with this

2| act.

3 (3) The depositor retains ownership of al

4 | contributions made to the trust until the date of distribution
5] to a designated beneficiary. Earnings derived frominvestnent
6 | of the contributions are considered to be held in trust for

7| the benefit of the designated beneficiary, except as applied
8 | for purposes of maintaining and adnmi nistering the trust. An
9]interest in the trust may not be used as security for a | oan
10 | by a desi gnated beneficiary or depositor

11 (4) Al anpunts attributable to penalties are to be

12 | used for purposes of the trust, and anounts other than

13 | contributions which are received by the trust are objects of
14 ) the trust. Proceeds frompenalties nmust remain with the trust
15 ) to offset any costs associated with raising cash to nake

16 | refunds.

17 (5) The trust nmay not receive deposits in any form

18 | other than cash. A depositor or designated beneficiary nmay

19 | direct the investnent of any contributions or anpbunts held in
20| the trust only in accordance with the specific fund options
21 | provided for by the trust.

22 (6) The trust shall continue in existence as |ong as
23| it holds any deposits or has any obligations and until its

24 | existence is terninated by |aw. Upon term nation of the trust,
25| any uncl ai ned assets of the trust revert to the state.

26 Section 4. Participation agreenents. --

27 (1) A depositor nust designate the nane, address,

28 | birth date, and social security nunber of the depositor and of
29 | the designated beneficiary who will attend an eligible

30 | educational institution. For newborns, the social security

31 | nunber nust be provided within 6 nonths after the date the

5
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1| participation agreenent is subnitted. Distributions from
2 | accounts for which a valid social security nunber has not been
3| provided may be subject to penalties and withhol ding taxes at
4| the tinme of distribution.
5 (2) Participation agreenments may be freely anended
6 | throughout their terns in order to enable participants to
7 | increase or decrease the | evel of participation, change
8 | desi gnated beneficiaries, and carry out sinlar natters
9| pernmitted by this act and the Internal Revenue Code.
10 (3) Deposits made to the trust by partici pants nay be
11)in the formof cash only. Depositors may contribute in the
12| formof a lunp sum installnents, or, if and when avail abl e,
13 | electronic funds transfers or enployer payroll deductions.
14 (4) Depositors shall denonstrate to the trust the need
15| for any account contributions that are in excess of the
16 | projected costs of higher education for a designated
17 | beneficiary of that age for an average private college in the
18 | United States.
19 (5) If it is deternmined that the depositor or the
20 | desi gnated beneficiary have made any nateri al
21 | misrepresentations in the application for a participation
22 | agreenent or in conmunication with the trust regarding the
23 | programor regarding withdrawal or distribution of funds, the
24 | account may be involuntarily liquidated by the trust. |If the
25| account is so liquidated, the participant is entitled to a
26 | refund |l ess a 15-percent penalty on earnings.
27 Section 5. Florida Hi gher Education Savi ngs Program
28 | establi shrment; administration of programand trust. --
29 (1) There is established the Florida H gher Education
30 | Savings Program The state board shall adninister the program
31 | however, the state board shall |et one or nore contracts for
6
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the pronotion, adm nistration, maintenance, investnent,

recei pt, and di sbursenent of anmopunts in the trust. The

contract or contracts nust be conpetitively procured, unless

t he executive director of the state board finds that, in order

to facilitate the startup of the trust and the program it is

in the best interests of the state to negotiate directly with

one or nore providers of such services. It is the intent of

the Legislature that the administration of the program be

sel f-funded and self-sustaining and privatized to the nmaxi num

extent possi bl e.
(2) The state board, on behalf of and for the benefit
of the trust, may:

(a) Receive and invest noneys in the trust in any

i nstrunents, obligations, securities, or property in

accordance with section 6 of this act.

(b) Establish consistent terns for each participation

agreenent and bul k deposit and for coupon or install nent

payrments, including, but not limted to:

1. The nethod of paynent into the trust by payrol

deducti on, transfer from bank accounts, or otherw se;

2. The termnation, withdrawal, or transfer of

payrments under the trust, including transfers to or froma

qgualified tuition program established by another state

pursuant to s. 529 of the Internal Revenue Code;

3. Penalties for distributions not used or nade in

accordance with s. 529(hb)(3) of the Internal Revenue Code;

4. Procedures for changi ng the designated beneficiary;

5. Any charges or fees inposed in connection with the

adm ni stration of the trust; and

6. Safeguards that are adequate to prevent

contributions on behalf of a designated beneficiary which are
7
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in excess of those necessary to provide for the qualified

hi gher education expenses of the beneficiary.

(c) Enter into one or nore contractual agreenents,

including, but not limted to, contracts for |egal, actuarial

accounting, financial, custodial, advisory, managenent,

admi ni strative, advertising, marketing, and consulting

services for the trust, and may pay for such services fromthe

gai ns and earnings of the trust.

(d) Procure insurance in connection with property,

assets, activities, or deposits of the trust or contributions

to the trust.

(e) Apply for, accept, and expend gifts, grants, or

donations frompublic or private sources to enable the trust

to carry out its objectives.

(f) Adopt rules in accordance with chapter 120,

Florida Statutes, for purposes of inplenenting this act.

(g) Sue and be sued.

(h) Establish one or nore funds within the trust and

nmai ntai n separate accounts for each desi gnated beneficiary.

(i) Take any other action necessary to carry out the

purposes of this act and incidental to the duties inposed on

the Conptroller.

Section 6. Il nvestment of funds in the trust.--

(1) The state board shall invest the anpbunts on

deposit in the trust in a manner that is reasonabl e and

appropriate for achieving the objectives of the trust and, in

doi ng so, shall exercise the discretion and care of a prudent

person in simlar circunstances with simlar objectives. The

state board shall give due consideration to rate of return

risk, termor maturity, and diversification of the total

portfolio within the trust; liquidity; the projected
8
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1| di sbursenents and expenditures; and the expected paynents

2 | deposits, contributions, and gifts to be received. Consistent
3|l with the legislative intent to privatize the adm nistration of
4] the programand the trust, the state board shall, to the

5 | maxi mum extent possible, contract with one or nore entities to
6 | make these investnent decisions, and such entities shal

7 | exercise the sane degree of discretion, care, and

8 | consideration as is required of the state board under this

9| section. The state board may not require the trust to invest
10| directly in obligations of the state or any politica

11 | subdivision of the state or in any investnent or other fund
12 | adninistered by the state. The assets of the trust nust be

13 | continuously invested and reinvested in a manner consi stent

14| with the objectives of the trust until disbursed for qualified
15 | educati onal expenses, expended on costs incurred in the

16 | operati on and managenent of the trust, or refunded to the

17 | depositor or designated beneficiary on the conditions provided
18 | in the participation agreenent.

19 (2) Participation in the trust and the offering and
20| solicitation of the trust are exenpt fromstate securities
21| law. The state board shall obtain witten advice of counsel or
22 | witten advice fromthe Securities Exchange Conm ssion, or
23| both, that the trust and the offering of participation in the
24 | trust are not subject to federal securities |aws.
25 Section 7. Paynment of higher education expenses. --
26 (1) To withdraw noneys fromthe trust for the paynent
27 | of qualified higher educati on expenses, the trust nust first
28 | be advised as to which institution the designated beneficiary
29 | will attend and the beneficiary's anticipated date of
30| enrollment. The trust shall then require information fromthe
31

9
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1| selected institution which verifies the designated

2| beneficiary's enrollnment at the institution

3 (2) Upon receipt of all required docunentation, the

4 | trust nust nmake distributions by check, jointly to the

5| specified institution and the desi gnated beneficiary.

6 (3) To nake withdrawals fromthe trust for the paynent
7 | of off-canpus room and board and other allowed, qualified

8 | hi gher education expenses, the trust shall require fromthe
9 | designated beneficiary infornmation that docunents the expenses
10| being subnitted. If a designated beneficiary resides off

11 | canpus, the trust shall pay directly to the designated

12 | beneficiary an anount equal to the cost of |odging and nea
13| tickets for an academ c period as established by the

14 | institution for on-canpus students.

15 (4) Each distribution nust consist of a pro-rata

16 | distribution of contributions and earni ngs and nmust be nmade in
17 | the nanner prescribed by the trust consistent with the

18 | regul ations of the United States Treasury Departnent or

19 | Internal Revenue Service.
20 (5) Al distributions nmade during a taxable year nust
21| be treated as one distribution.
22 Section 8. Wthdrawal of funds.--
23 (1) A participant may withdraw funds fromthe trust.
24 | The depositor is entitled to the return of the principa
25| anpbunt of all contributions nmade by the depositor plus actual
26 | i nvestnent earnings or minus actual investnent | osses on the
27 | contributions less an adnm nistrative fee that nust be
28 | sufficient to reasonably conpensate for the administrative
29 | costs incident to the depositor's account.
30 (2) Notwithstandi ng subsection (1), upon occurrence of
31| any of the followi ng circunstances, an adnministrative fee nay

10
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not be levied if a depositor requests w thdrawal of funds from

the trust:
(a) Death of the beneficiary;

(b) Pernanent disability or nental incapacity of the

benefici ary;

(c) Scholarship, allowance, or paynent received by the

beneficiary to the extent that the anount of the refund does

not exceed the anpbunt of the schol arship, all owance, or

payment in accordance with federal |aw, or

(d) Oher circunstances permitted by the Interna

Revenue Code.

(3) If a participant requests withdrawal or refund of

funds contributed to the trust for any reason other than those

listed in subsection (2), there shall be inposed a penalty of

15 percent of the earnings of the account and any applicabl e

taxes (total account val ue | ess aggregate contributions).

(4) |If an account of a designated beneficiary remains

unused for a period of 6 consecutive years after the

beneficiary first becones eligible to attend an eligible

educational institution, the bal ance nust be decl ared

uncl ai ned property and is subject to chapter 717, Florida

St at ut es.
Section 9. Reporting.--Annually, on or before

Septenber 30, the state board shall cause to be published a

report on the operations of the trust, which nust include the

recei pts, dishursenents, assets, investnents, liabilities, and

admi nistrative costs of the trust for the preceding fisca

year. The state board shall also subnmt the report to the

Governor, the President of the Senate, the Speaker of the

House of Representatives, and the nmnority |eaders of the

11
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House and Senate, and shall nmke the report avail able to each

depositor and desi gnated beneficiary.

Section 10. Taxation of trust.--The property of the

trust and the earnings on the trust are exenpt from al

taxation by the state and all political subdivisions of the

state.
Section 11. State pledge.--The state pledges to

depositors, designated beneficiaries, and any party who enters

into contracts with the trust that the state will not limt or

alter their rights under this act which are vested in the

trust or under contract with the trust until such obligations

are fully nmet and di scharged and such contracts are fully

perforned on the part of the trust; however, this section does

not preclude such limtation or alteration if adequate

provision is made by law for the protection of such depositors

and desi gnated beneficiaries pursuant to the obligations of

the trust or parties who entered into such contracts with the

trust. The trust, on behalf of the state, may include this

pl edge and undertaking for the state in participation

agreenents and such other obligations or contracts.

Section 12. Enrollnment in institutions.--Neither any

provision of this act nor any participation agreenent

constitutes or may be considered to constitute an agreenent,

pl edge, pronise, or guarantee of adm ssion or continued

enrol | rent of any designated beneficiary or any other person

to any eligible educational institution in the state or to any

other institution of higher education.

Section 13. Exclusion from financi al aids needs

test.--Notw thstandi ng any ot her provision of general or

special | aw, noneys invested in the trust may not be

12
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1| considered an asset for purposes of financial aid needs

2| testing.

3 Section 14. Continued conpliance with federal and

4| state law. --This act shall be liberally construed in order to
5| effectuate the purposes and intent of the act. It is the

6| intent of the Legislature that the tuition savings program

7| established in this act be a "qualified state tuition progrant
8 | under s. 529 of the Internal Revenue Code. The state board and
9| the executive director of the state board shall take any

10 | action necessary to ensure that the trust conplies with al

11 | applicable requirenents of federal and state |laws, rules, and
12 | regul ations to the extent necessary for the trust to

13| constitute a qualified state tuition programunder s. 529 of
14 | the Internal Revenue Code.

15 Section 15. Adnministrative fee.--The state board is
16 | not entitled to receive a fee fromthe trust; however, the

17 | state board may receive a fee for services rendered to the

18 | trust pursuant to a contract.

19 Section 16. |If any provision of this act or the
20 | application thereof to any person or circunmstance is held
21| invalid, the invalidity does not affect other provisions or
22 | applications of the act which can be given effect without the
23| invalid provision or application, and to this end the
24 | provisions of this act are decl ared severabl e.
25 Section 17. This act shall take effect upon beconming a
26 | | aw.
27
28 KA KKK KA KK F KR AR K A AR KR A KKK KA KA A KKK A KKK
29 SENATE SUMVARY
30 Provides_for the creation of the Florida H gher Education

Savings Trust and the Florida H gher Education Savi ngs

31 Program to be adninistered by the State Board of

Admini stration. (See bill fo&3detalls.)
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