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1 A bill to be entitled

2 An act relating to vessels; creating s.

3 327.901, F.S.; creating the "Vessel Warranty

4 Enf orcenent Act," al so known as the "Vesse

5 Lenon Law'; creating s. 327.902, F.S.

6 providing legislative intent; creating s.

7 327.903, F.S.; providing definitions; creating
8 s. 327.904, F.S.; providing for the duty of the
9 manuf acturer to conformthe vessel to the

10 warranty; creating s. 327.905, F.S.; providing
11 for nonconformty of vessels and engi nes;

12 creating s. 327.906, F.S.; providing for bad
13 faith clainms; creating s. 327.907, F.S.

14 providing for dispute settlenent procedures;
15 creating s. 327.908, F.S.; providing for

16 di spute eligibility with the Florida New Vesse
17 Arbitration Board; creating s. 327.909, F. S ;
18 creating the Florida New Vessel Arbitration

19 Board; providing for duties and functions;
20 creating s. 327.911, F.S.; providing for
21 conpl i ance and disciplinary actions; creating
22 s. 327.912, F.S.; providing that certain
23 violations are unfair or deceptive trade
24 practices; creating s. 327.913, F.S.; providing
25 for consuner renedies; creating s. 327.914,
26 F.S.; providing for vessel dealer liability;
27 creating s. 327.915, F.S.; providing for the
28 resale of returned vessels; creating s.
29 327.916, F.S.; providing that certain
30 agreenents are void; creating s. 327.917, F.S.
31 providing for preenption; creating s. 327.918,
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F.S.; providing a fee; creating s. 327.919,
F.S.; providing for rules; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 327.901, Florida Statutes, is
created to read

327.901 Short title.--Sections 327.901-327.919 shal
be known and may be cited as the "Vessel Warranty Enforcenent

Act" or the "Vessel Lenon Law. "
Section 2. Section 327.902, Florida Statutes, is
created to read

327.902 Legislative intent.--The Legislature

recogni zes that a vessel is a major consuner purchase and that

a defective vessel undoubtedly creates a hardship for the

consuner. The Legislature further recognizes that a vesse

dealer is an authorized service agent of the nmanufacturer. It

is the intent of the Legislature that a good faith vesse

warranty conplaint by a consuner be resolved by the

manuf acturer within a specified period of tine. It is further

the intent of the Legislature to provide the statutory

procedures whereby a consumer may receive a repl acenent

vessel, or a full refund, for a vessel which cannot be brought

into confornmity with the warranty provided for in ss.
327.901-327.919. However, nothing in ss. 327.901-327.919
shall in any way limt or expand the rights or renedi es which

are otherwi se available to a consuner under any other |law. The

provi sions of ss. 327.901-327.919 apply both to the vessel and

to the engine used to power the vessel, even though the

manuf acturer of the vessel and the engine are different
2
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1| entities. The provisions of ss. 327.901-327.919 do not apply
2| to racing equi pnent or high perfornmance vessels and equi pnent.
3 Section 3. Section 327.903, Florida Statutes, is

4| created to read

5 327.903 Definitions.--As used in ss. 327.901-327.919,
6|the term

7 (1) "Authorized service agent" neans any person

8 | including a vessel dealer, who is authorized by the

9 | manufacturer to service vessels.

10 (2) "Board" neans the Florida New Vessel Arbitration
11 | Board.

12 (3) "Collateral charges" neans those additiona

13 | charges to a consuner wholly incurred as a result of the

14 | acquisition of the vessel. For the purposes of ss.

15| 327.901-327.919, collateral charges include, but are not

16 | linmted to, manufacturer-installed or agent-installed itens or
17 | service charges, earned finance charges, sal es taxes, and

18 | title charges.

19 (4) "Consuner" neans the purchaser, other than for

20 | purposes of resale, or the | essee, of a vessel primarily used
21| for personal or fanily purposes; any person to whom such

22 | vessel is transferred for the sane purposes during the

23 | duration of the Vessel Lenon Law rights period; and any other
24 | person entitled by the terns of the warranty to enforce the
25| obligations of the warranty.

26 (5) "Days" neans cal endar days.

27 (6) "Division" neans the Division of Consuner Services
28 | of the Department of Agriculture and Consuner Services.

29 (7) "lIncidental charges" nmeans those reasonabl e costs
30| to the consuner which are directly caused by the nonconfornmty
31| of the vessel
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(8) "Lessee" neans any consuner who | eases a vesse

for 1 year or nore pursuant to a witten | ease agreenent

which provides that the | essee is responsible for repairs to

such vessel or any consuner who | eases a vessel pursuant to a

| ease- purchase agreenent.

(9) "Manufacturer" neans a manufacturer, a

distributor, or an inporter. A dealer shall not be deened to

be a manufacturer, distributor, or inporter as provided in

this section.

(10) "Nonconformty" neans a defect or condition that

substantially inpairs the use, value, or safety of a vessel

but does not include a defect or condition that results from

an acci dent, abuse, neglect, nodification, or alteration of

the vessel by persons other than the manufacturer or its

aut hori zed service agent.

(11) "Procedure" neans an informal dispute-settlenent

procedure established by a manufacturer to nedi ate and

arbitrate vessel warranty di sputes.

(12) "Purchase price" neans the cash price, inclusive

of any allowance for a trade-in vessel

(13) "Reasonable offset for use" nmeans the nunber of

hours attributable to a consuner up to the date of the third

repair attenpt of the sane nonconfornity or the 60th

cunmul ati ve day when the vessel is out of service by reason of

repair of one or nore nonconfornities, whichever occurs first,

multiplied by the purchase price of the vessel and divided by
120, 000.
(14) "Replacenent vessel" neans a vessel which is

i dentical or reasonably equivalent to the vessel to be

repl aced, as the vessel to be replaced existed at the tine of

acqui si tion.

4
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1 (15) "Vessel" neans a new vessel, propelled by power

2 | other than nuscul ar power, which is sold in this state to

3| transport persons or property, and includes a vessel used as a
4 | denonstrator or |eased vessel if a manufacturer's warranty was
5] issued as a condition of sale, or the | essee is responsible

6| for repairs. The term"vessel" includes the engi ne which

7 | powers the vessel

8 (16) "Vessel Lenon Law rights period" neans the period
9] ending 12 nonths after the date of the original delivery of a
10 | vessel to a consuner

11 (17) "Warranty" nmeans any witten warranty issued by
12 | the nanufacturer, or any affirmation of fact or prom se nade
13 | by the manufacturer, excluding statenents nade by the deal er
14 | in connection with the sale of a vessel to a consuner which
15| relates to the nature of the material or workmanshi p and

16 | affirnms or prom ses that such material or workmanship is free
17 | of defects or will neet a specified |level of performance.

18 Section 4. Section 327.904, Florida Statutes, is

19 | created to read:

20 327.904 Duty of manufacturer to conforma vessel to
21| the warranty. --

22 (1)(a) If a vessel does not conformto the warranty

23| and the consuner first reports the problemto the nmanufacturer
24 | or its authorized service agent during the first 12 nonths of
25| the Vessel Lenon Law rights period, the manufacturer or its
26 | authori zed service agent shall, at no cost to the consuner

27 | make such repairs as are necessary to conformthe vessel to
28 | the warranty, irrespective of whether such repairs are made
29 | after the expiration of the Vessel Lenon Law rights period.
30 (b) |If a vessel does not conformto the warranty and
31| the consuner first reports the problemto the manufacturer or

5
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1|its authorized service agent after the first 12 nonths of the
2| Vessel Lenpn Law rights period, the manufacturer or its

3 | authorized service agent shall nmake such repairs as are

4 | necessary to conformthe vehicle to the warranty, irrespective
5| of whether such repairs are nade after the expiration of the
6 | Vessel Lenpn Law rights period. The manufacturer may charge
7| for such repairs if the warranty so provides.

8 (2) Each manufacturer shall provide to its consuners

9 | conspi cuous notice of the address and phone nunber for its

10| zone, district, or regional office for this state in the

11 | witten warranty or owner's manual. By January 1 of each

12 | year, each manufacturer shall forward to the Departnment of

13| Legal Affairs a copy of the owner's nmanual and any witten

14 | warranty for each make and nodel of vessel that it sells in
15| this state.

16 (3) At the tine of acquisition, the manufacturer shal
17 | informthe consuner clearly and conspicuously in witing how
18 | and where to file a claimwith a certified procedure if such
19 | procedure has been established by the manufacturer pursuant to
20| s. 327.907 and shall provide to the consuner a witten

21 | statenent that explains the consuner's rights under ss.

22| 327.901-327.919. The witten statenent shall be prepared by
23| the Departnent of Legal Affairs and shall contain a toll-free
24 | nunber for the division that the consuner can contact to

25| obtain infornmation regardi ng the consuner's rights and

26 | obligations under this act or to conmence arbitration

27 (4) A manufacturer, through its authorized service

28 | agent, shall provide to the consuner, each tine the consuner's
29 | vessel is returned after being exam ned or repaired under the
30| warranty, a fully itenmi zed, |legible statenent or repair order
3l | indicating any test operation perfornmed and the approxi mte

6
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1| length of the operation, any diagnosis nade, and all work

2| perforned on the vessel including, but not linmted to, a

3| general description of the problemreported by the consuner or
4] an identification of the defect or condition, parts and | abor
5| and the date when the vessel was subnitted for exani nation or
6| repair and the date when the repair or exanination was

7 | conpl et ed

8 Section 5. Section 327.905, Florida Statutes, is

9| created to read

10 327.905 Nonconfornity of vessels.--

11 (1)(a) After three attenpts have been nade to repair

12 | the sane nonconformity, the consuner shall give witten

13| notification, by registered or express mail to the

14 | manufacturer, of the need to repair the nonconformty to all ow
15| the manufacturer a final attenpt to cure the nonconfornity.

16 | The nmanufacturer shall have 10 days, commenci ng upon receipt
17 | of such notification, to respond and give the consuner the

18 | opportunity to have the vessel repaired at a reasonably

19 | accessible repair facility within a reasonable tine after the
20 | consuner's recei pt of the response. The nmanufacturer shal

21 | have 10 days, conmencing upon the delivery of the vessel to
22 | the designated repair facility by the consuner, to conformthe
23| vessel to the warranty. |f the manufacturer fails to respond
24| to the consuner and give the consunmer the opportunity to have
25| the vessel repaired at a reasonably accessible repair facility
26 | or performthe repairs within the tinme periods prescribed in
27 | this subsection, the requirenent that the manufacturer be

28 | given a final attenpt to cure the nonconformty, or in

29 | conpl ete absence of a justiciable issue of either |aw or fact
30| rai sed by the consuner, does not apply.

31
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(b) If the vessel is out of service by reason of

repair of one or nore nonconfornities by the manufacturer or

its authorized service agent for a cunulative total of 45 or

nore days, exclusive of downtine for routine mai ntenance

prescribed by the owner's manual, the consuner shall so notify

the manufacturer in witing by registered or express mail to

gi ve the manufacturer or its authorized service agent an

opportunity to inspect or repair the vessel

(2)(a) If the manufacturer, or its authorized service

agent, cannot conformthe vessel to the warranty by repairing

or correcting any nonconfornity after a reasonabl e nunber of

attenpts, the nmanufacturer, within 40 days, shall repurchase

the vessel and refund the full purchase price to the consuner

| ess a reasonable offset for use, or, in consideration of its

recei pt of paynent fromthe consuner of a reasonabl e offset

for use, replace the vessel with a repl acenent vesse

acceptable to the consuner. The refund or replacenent mnust

include all reasonably incurred collateral and incidental

charges. However, the consuner has an unconditional right to

choose a refund rather than a replacenent. Upon receipt of

such refund or replacenent, the consuner, |ienholder, or

| essor shall furnish to the manufacturer clear title to and

possessi on of the vessel

(b) Refunds shall be made to the consuner and

lienholder of record, if any, as their interests may appear

If applicable, refunds shall be nade to the | essor and | essee

as follows: The |essee shall receive the | essee cost and the

| essor shall receive the | ease price less the | essee cost. A

penalty for early |lease ternination nay not be assessed

agai nst a | essee who receives a replacenent vessel or refund
under ss. 327.901-327.919. The Departnent of Revenue shal
8

CODING:Words st+ieken are deletions; words underlined are additions.




[1g5igesgenate - 1008 see 18 3%
1| refund to the manufacturer any sales tax which the
2 | manuf acturer refunded to the consuner, |ienholder, or |essor
3| under this section, if the manufacturer provides to the
4 | departnent a witten request for a refund and evi dence that
5] the sales tax was paid when the vessel was purchased and that
6 | the manufacturer refunded the sales tax to the consuner
7| l'i enhol der, or |essor
8 (3)(a) It is presuned that a reasonabl e nunber of
9| attenpts have been undertaken to conforma vessel to the
10 | warranty if, during the Vessel Lenbn Law rights period,
11 | either:
12 1. The sane nonconformty has been subject to repair
13| at least three tines by the manufacturer or its authorized
14 | service agent, plus a final attenpt by the manufacturer to
15 ) repair the vessel if undertaken as provided for in paragraph
16 |(1)(a), and such nonconfornity continues to exist; or
17 2. The vessel has been out of service by reason of
18 | repair of one or nore nonconfornities by the manufacturer, or
19| its authorized service agent, for a cunulative total of 45 or
20 | nore days, exclusive of downtine for routine naintenance
21| prescribed by the ower's manual. The nanufacturer or its
22 | authori zed service agent nust have had at | east one
23 | opportunity to inspect or repair the vessel follow ng receipt
24 | of the notification as provided in paragraph (1)(b). The
25| 45-day period nay be extended by any period of tine during
26 | which repair services are not available to the consuner
27 | because of war, invasion, strike, fire, flood, or natura
28 | di saster.
29 (b) The terns of paragraph (a) may be extended for a
30| period of 6 nonths after the expiration of the Vessel Lenbn
31| Lawrights period if a nonconformty has been reported but has

9
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1| not been cured by the manufacturer, or its authorized service

2 | agent, by the expiration of the Vessel Lenon Law rights

3| peri od.

4 (4) It is an affirmative defense to any cl ai m under

5| ss. 327.901-327.919 that:

6 (a) The alleged nonconformty does not substantially

7| inpair the use, value, or safety of the vessel

8 (b) The nonconformty is the result of an accident,

9 | abuse, neglect, or unauthorized nodifications or alterations
10| of the vessel by persons other than the manufacturer or its
11 | aut hori zed servi ce agent; or
12 (c) The claimby the consuner was not filed in good
13| faith.

14

15| Any other affirmative defense allowed by | aw may be rai sed
16 | against the claim

17 Section 6. Section 327.906, Florida Statutes, is

18 | created to read:

19 327.906 Bad-faith clains.--Any claimby a consuner
20| which is found by the court to have been filed in bad faith or
21| solely for the purpose of harassnent, or in conplete absence
22| of a justiciable issue of either |law or fact raised by the
23 | consuner, shall result in the consuner being liable for al
24 | costs and reasonable attorney's fees incurred by the

25 | manufacturer, or its agent, as a direct result of the

26 | bad-faith claim

27 Section 7. Section 327.907, Florida Statutes, is

28 | created to read:

29 327.907 Dispute-settlenent procedures.--

30 (1) |If a nmanufacturer has established a procedure

31| substantially in conpliance with the provisions of ss.

10
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327.901-327.919 and the rul es adopted under this act, and has
i nforned the consunmer how and where to file a claimw th such

procedure pursuant to s. 327.904(3), the provisions of s.

327.905(2) apply to the consuner only if the consuner has

first resorted to such procedure. The deci si onmakers for a

certified procedure shall, in rendering decisions, take into

account all legal and equitable factors gernane to a fair and

just decision, including, but not linmted to, the warranty,

the provisions of ss. 327.901-327.919, and any other equitable

consi derati ons appropriate under the circunstances.

Deci si onmakers and staff of a procedure shall be trained in

the provisions of ss. 327.901-327.919. |In an action brought

by a consuner concerning an alleged nonconformty, the

decision that results froma certified procedure is adnissible

i n evidence.

(2) A manufacturer may apply to the division for

certification of its procedure. After recei pt and eval uation

of the application, the division shall certify the procedure

or notify the manufacturer of any deficiencies in the

application or the procedure.

(3) Acertified procedure or a procedure of an

appl i cant seeking certification shall subnit to the division a

copy of each settlenent approved by the procedure or decision

made by a decisionmaker within 30 days after the settlenent is

reached or the decision is rendered. The decision or

settl enent nmust contain at a m ni num

(a) The nane and address of the consuner

(b) The nane of the manufacturer and address of the

deal ership fromwhich the vessel was purchased

(c) The date the claimwas received and the | ocation

of the procedure office that handled the claim
11
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(d) The relief requested by the consuner

(e) The nane of each deci si onmaker rendering the

deci si on or person approving the settl enent.

(f) The statenent of the terns of the settlenent or

deci si on.

(g) The date of the settlenent or decision.

(h) The statenent of whether the decision was accepted

or rejected by the consuner.

(4) Any manufacturer establishing or applying to

establish a certified procedure nust file with the division a

copy of any information required for purposes of

certification, including the nunber of refunds and

repl acenents nade in this state pursuant to the provisions of

ss. 327.901-327.919 by the manufacturer during the period

audi t ed.

(5) The division shall review each certified procedure

at | east annually, prepare an annual report evaluating the

operation of certified procedures established by vesse

manuf acturers and procedures of applicants seeking

certification, and, for a period not to exceed 1 year, shal

grant certification to, or renew certification for, those

manuf act urers whose procedures substantially conply with the

provi sions of ss. 327.901-327.919 and rul es adopted under this

act. |If certification is revoked or denied, the division

shal|l state the reasons for such action. The reports and

records of actions taken with respect to certification shal

be public records.

(6) A manufacturer whose certification is denied or

revoked is entitled to a hearing pursuant to chapter 120.

(7) The division shall adopt rules to inplenent this

secti on.

12
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Section 8. Section 327.908, Florida Statutes, is
created to read

327.908 Florida New Vessel Arbitration Board; dispute
eligibility.--

(1) |If a consuner files a claimwith a certified

procedure within 6 nonths after the expiration of the Vesse

Lenon Law rights period and a decision is not rendered within

40 days, the consuner nmay apply to the division to have the

di spute renpved to the board for arbitration

(2) A consuner who files a claimwith a certified

procedure within 6 nonths after the expiration of the Vesse

Lenon Law rights period and is not satisfied with the decision

or the manufacturer's conpliance therewith nay apply to the

di vision to have the dispute subnmitted to the board for

arbitration. A manufacturer nmay not seek review of a decision

nmade under its procedure.

(3) |If a manufacturer has no certified procedure or if

a certified procedure does not have jurisdiction to resolve

the dispute, a consuner nay apply directly to the division to

have the dispute subnmitted to the board for arbitration

(4) A consuner nust request arbitration before the

board within 6 nonths after the expiration of the Vessel Lenopn

Law rights period, or within 30 days after the final action of

a certified procedure, whichever date occurs |ater

(5) The division shall screen all requests for

arbitration before the board to deternine eligibility. The

consuner's request for arhbitration before the board shall be

nmade on a form prescri bed by the Departnent of Legal Affairs.

The division shall forward to the board all disputes that the

di vision deternines are potentially entitled to relief under
ss. 327.901-327.9109.

13
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(6) The division may reject a dispute that it

determ nes to be fraudul ent or outside the scope of the

board's authority. Any dispute deened by the division to be

ineligible for arbitration by the board due to insufficient

evi dence may be reconsi dered upon the subnission of new

information regarding the dispute. Followi ng a second review,

the division may reject a dispute if the evidence is clearly

insufficient to qualify for relief. Any dispute rejected by

the division shall be forwarded to the Departnent of Lega

Affairs and a copy shall be sent by registered mail to the

consuner and the manufacturer, containing a brief explanation

as to the reason for rejection.

(7) |If the division rejects a dispute, the consuner

may file a lawsuit to enforce the renedi es provided under ss.

327.901-327.919. In any civil action arising under this act

and relating to a natter considered by the division, any

determ nation nade to reject a dispute is admissible in

evi dence.

Section 9. Section 327.909, Florida Statutes, is
created to read

327.909 Florida New Vessel Arbitration Board; creation
and function. --

(1) There is established within the Departnent of
Legal Affairs, the Florida New Vessel Arbitration Board
consi sting of nenbers appointed by the Attorney CGeneral for an

initial termof 1 year. Board nenbers may be reappointed for

additional terns of 2 years. Each board nenber is accountable

to the Attorney General for the perfornmance of the nenber's

duties and is exenpt fromcivil liability for any act or

om ssion which occurs while acting in the nmenber's official

capacity. The Departnent of Legal Affairs shall defend a
14

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ec]o

a Senate - 1998 SB 1864
-98 See HB 2025

nmenber in any action against the nenber or the board which

ari ses fromany such act or onmission. The Attorney Genera

may establish as many boards as necessary to carry out the
provisions of ss. 327.901-327.919.
(2) The boards shall hear cases in various |ocations

t hroughout the state so any consuner whose di spute is approved

for arbitration by the division nay attend an arbitration

hearing at a reasonably convenient |ocation and present a

di spute orally. Arbitration proceedi ngs under this section

shall be open to the public on reasonabl e and

nondi scrimnatory terns.

(3) Each board shall consist of six nenbers. The

Attorney General nay appoint two additional nenbers to each

board if necessary. The nenbers of the board shall construe

and apply the provisions of ss. 327.901-327.919, and rul es

adopted thereunder, in nmaking their decisions. An

admi ni strator and a secretary shall be assigned to each board

by the Departnent of Legal Affairs. At |east one nenber of

each board nust be a person with expertise in vesse

nechani cs. A nenber nust not be enpl oyed by a vesse

manuf acturer or dealer or be a staff nmenber, a decisi onmaker,

or a consultant for a procedure. Board nenbers shall be
trained in the application of ss. 327.901-327.919 and any
rul es adopted under this act, shall be rei nbursed for travel

expenses pursuant to s. 112.061, and shall be conpensated at a

rate or wage prescribed by the Attorney Ceneral

(4) Before filing a civil action on a matter subject

to s. 327.905, the consunmer nust first subnmit the dispute to

the division, and to the board if such dispute is deened

eligible for arbitration

15
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(5) Manufacturers shall subnmit to arbitration

conducted by the board if such arbitration is requested by a

consuner and the dispute is deened eligible for arbitration by

t he division pursuant to s. 327.908.
(6) The Departnent of Legal Affairs, at the board's
request, mmy investigate di sputes; subpoena records,

docunents, and ot her evidence; and conpel the attendance of

w t nesses before the board.

(7) At all arbitration proceedings, the parties may

present oral and witten testinony, present wtnesses and

evi dence relevant to the di spute, cross-exani ne wtnesses, and

be represented by counsel. The board nmay adnini ster oaths or

affirmations to witnesses and inspect the vehicle if requested

by a party or if the board deens such inspection appropriate.

(8) The board shall grant relief, if a reasonable

nunber of attenpts have been undertaken to correct a

nonconformity or nonconformties.
(9) The board shall hear the dispute within 40 days
and render a decision within 60 days after the date the

request for arbitration is approved. |f the board deternines

that additional information is necessary, it nmay continue the

arbitration proceeding on a subsequent date. The decision of

the board shall be sent by registered mail to the consuner and

the manufacturer, and shall contain witten findings of fact

and rationale for the decision. If the decision is in favor

of the consuner, the manufacturer nmust, within 40 days after

recei pt of the decision, conply with the terns of the

deci sion. Conpliance occurs on the date the consuner receives

delivery of an acceptable repl acenent vessel or the refund

specified in the arbitration award. 1In any civil action

ari sing under ss. 327.901-327.919 and relating to a dispute
16
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arbitrated before the board, any decision by the board is

adm ssible in evidence. The failure of the board to hear a

di spute or render a decision within the prescribed periods

does not invalidate the decision

(10) A decision is final unless appeal ed by either

party. A petition to the circuit court to appeal a decision

nmust be nade within 30 days after recei pt of the decision

Wthin 7 days after the petition has been filed, the appealing

party nust send a copy of the petition to the Departnent of

Legal Affairs. If the departnent does not receive notice of

such petition within 40 days after the nanufacturer's receipt

of a decision in favor of the consuner, and the manufacturer

has neither conplied with, nor has petitioned to appeal such

deci sion, the Departnent of Legal Affairs may apply to the

circuit court to seek inposition of a fine up to $1, 000 per

day against the nanufacturer until the anpunt stands at twice

t he purchase price of the vessel, unless the nmanufacturer

provi des clear and convi nci ng evidence that the delay or

failure was beyond its control or was acceptable to the

consuner as evidenced by a witten statenment signed by the

consuner. |f the manufacturer fails to provide such evidence

or fails to pay the fine, the Departnment of Legal Affairs

shall initiate proceedi ngs agai nst the nanufacturer for

failure to pay such fine. The proceeds fromthe fine herein

i nposed shall be placed in the General Revenue Fund for

i npl erentation and enforcenment of ss. 327.901-327.919. |If the

manuf acturer fails to conply with the provisions of this

subsection, the court shall affirmthe award upon application

by the consuner.

(11) Al provisions in this section pertaining to

conpul sory arbitration before the board, the proceedi ngs and
17
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deci sions of the board, and any appeals thereof, are exenpt

fromthe provisions of chapter 120.

(12) An appeal of a decision by the board to the

circuit court by a consuner or a manufacturer shall be by

trial de novo. In a witten petition to appeal a decision by

the board, the appealing party nust state the action requested

and the grounds relied upon for appeal

(13) If a decision of the board in favor of the

consuner is upheld by the court, recovery by the consuner

shal |l include the pecuniary value of the award, attorney's

fees incurred in obtaining confirmati on of the award, and al

costs and continui ng damages in the anount of $25 per day for

each day beyond the 40-day period follow ng the manufacturer's

receipt of the board's decision. |f a court deternines that

t he manufacturer brought the appeal solely for the purpose of

harassnent or in conplete absence of a justiciable issue of

| aw or fact, the court nmay double the anpbunt of the total

awar d.
(14) Wen a judgnent affirns a decision by the board

in favor of a consuner, appellate review may be conditi oned

upon paynent by the manufacturer of the consuner's attorney's

fees and giving security for costs and expenses resulting from

t he revi ew peri od.

(15) The Departnent of Legal Affairs shall nmintain

records of each dispute subnitted to the board, including an

i ndex of vessels by year, make, and nodel, and shall conpile

aggregate annual statistics for all disputes subnitted to, and

deci ded by, the board, as well as annual statistics for each

manuf acturer that include, but are not limted to, the val ue,

if applicable, and the nunber and percent of:

(a) Replacenent vessel requests;
18
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1 (b) Purchase price refund requests;

2 (c) Replacenent vessels obtained in prehearing

3| settl enents;

4 (d) Purchase price refunds obtained in prehearing

5| settl enents;

6 (e) Replacenent vessels awarded in arbitration

7 (f) Purchase price refunds awarded in arbitration

8 (g) Board decisions neither conplied with in 40 days
9| nor petitioned for appeal within 30 days;

10 (h) Board deci si ons appeal ed;

11 (i) Appeals affirned by the court; and

12 (j) Appeals found by the court to be brought in bad
13| faith or solely for the purpose of harassnent.

14

15| The statistics conpiled under this subsection are public

16 | i nformati on.

17 (16) Wen requested by the Departnent of Lega

18 | Affairs, a manufacturer nust verify the settlenent terns for
19 | disputes that are approved for arbitration but are not decided
20 | by the board.

21 Section 10. Section 327.911, Florida Statutes, is

22 | created to read:

23 327.911 Conpliance and disciplinary actions.--The

24 | Departnent of Legal Affairs may enforce and ensure conpliance
25| with the provisions of ss. 327.901-327.919 and rul es adopt ed
26 | thereunder, nmy issue subpoenas requiring the attendance of
27 | witnesses and production of evidence, and may seek relief in
28 | the circuit court to conpel conpliance with such subpoenas.
29 | The Departnent of Legal Affairs may inpose a civil penalty
30 | against a manufacturer not to exceed $1, 000 for each count or
31| separate offense. The proceeds fromthe fine inposed herein

19
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shall be placed in the General Revenue Fund, for

i npl erentati on and enforcenent of ss. 327.901-327.9109.
Section 11. Section 327.912, Florida Statutes, is
created to read

327.912 Unfair or deceptive trade practice.--A

violation of ss. 327.901-327.919 by a nmanufacturer is an

unfair or deceptive trade practice as defined in part Il of
chapter 501.

Section 12. Section 327.913, Florida Statutes, is
created to read

327.913 Consuner renedies. --

(1) A consuner may file an action to recover danmmges
caused by a violation of ss. 327.901-327.919. The court shal
award a consumer who prevails in such action the anount of any

pecuniary loss, litigation costs, reasonable attorney's fees,

and appropriate equitable relief.
(2) An action brought under ss. 327.901-327.919 nust
be commenced within 1 year after the expiration of the Vesse

Lenon Law rights period, or, if a consunmer resorts to an

i nformal dispute-settlenent procedure or subnits a dispute to

the division or board, within 1 year after the final action of

t he procedure, division, or board.
(3) Sections 327.901-327.919 do not prohibit a
consuner from pursuing other rights or renedi es under any

ot her | aw.

Section 13. Section 327.914, Florida Statutes, is
created to read

327.914 Vessel dealer liability.--Nothing in ss.
327.901-327.919 inposes any liability on a dealer or creates a

cause of action by a consuner against a deal er, except for

witten express warranties nmade by the deal er apart fromthe
20
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manuf acturer's warranties. A dealer may not be nade a party

defendant in any action involving or relating to ss.
327.901-327. 919, except as provided in this section. The
manuf acturer shall not charge back or require reinbursenent by

the dealer for any costs, including, but not linmted to, any

refunds or vessel replacenents, incurred by the manufacturer

arising out of ss. 327.901-327.919, in the absence of evidence

that the related repairs had been carried out by the dealer in

a manner substantially inconsistent with the nmanufacturer's

publ i shed i nstructi ons.
Section 14. Section 327.915, Florida Statutes, is
created to read

327.915 Resale of returned vessels. --

(1) A manufacturer who accepts the return of a vesse

by reason of a settlenent, determ nation, or decision pursuant

to this chapter shall notify the Departnent of Legal Affairs

and report the vessel identification nunber of that vesse

within 10 days after such acceptance.

(2) A person shall not knowingly | ease, sell at

whol esale or retail, or transfer a title to a vessel returned

by reason of a settlenent, determ nation, or decision pursuant
to ss. 327.901-327.919 or simlar statute of another state
unl ess the nature of the nonconfornity is clearly and

conspi cuously disclosed to the prospective transferee, |essee,

or buyer, and the nanufacturer warrants to correct such

nonconformty for a termof 1 year. The Departnent of Lega

Affairs shall prescribe by rule the form content, and

procedure pertaining to such disclosure statenent.

(3) As used in this section, the term"settlenent"

neans an agreenent entered into between a manufacturer and

21
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consuner that occurs after a dispute is subnitted to a

procedure or is approved for arbitration before the board.
Section 15. Section 327.916, Florida Statutes, is
created to read

327.916 Certain agreenents void.--Any agreenent

entered into by a consuner that waives, linits, or disclains
the rights set forth in ss. 327.901-327.919 is void as
contrary to public policy. The rights set forth in ss.

327.901-327.919 shall extend to a subsequent transferee of

such vessel

Section 16. Section 327.917, Florida Statutes, is
created to read

327.917 Preenption.--Sections 327.901-327.919 preenpt
any sinmlar county or nunicipal ordinance regardi ng consumer

warranty rights resulting fromthe acquisition of a vessel in

this state.

Section 17. Section 327.918, Florida Statutes, is
created to read

327.918 Fee. --

(1) A $2 fee shall be collected by a vessel dealer, or

by a person engaged in the business of |easing vessels, from

t he consuner at the consummati on of the sale of a vessel or at

the tinme of entry into a | ease agreenent for a vessel. Such

fees shall be renitted to the county tax collector or private

agency acting as agent for the Departnent of Revenue. Al

fees, less the cost of adm nistration, shall be transferred

nonthly to the Departnent of Legal Affairs for deposit into

the General Revenue Fund. The Departnent of Legal Affairs

shal|l distribute nmonthly an anount not exceedi ng one-fourth of

the fees received to the Division of Consunmer Services of the

Departnent of Agriculture and Consumer Services to carry out
22
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1| the provisions of ss. 327.907 and 327.908. The Departnment of
2| Legal Affairs shall contract with the D vision of Consuner
3| Services for paynment of services performed by the division
4 | pursuant to ss. 327.907 and 327.908.
5 (2) The Departnent of Revenue shall adm nister
6| collect, and enforce the fee authorized under this section
7 | pursuant to the provisions of part | of chapter 212. The fee
8| shall not be included in the conputation of estinmated taxes
9| pursuant to s. 212.11(1)(a), nor shall the dealer's credit
10 | provided under s. 212.12 apply to the fee. The provisions of
11| part | of chapter 212 regarding the authority to audit and
12 | nake assessnents, the keepi ng of books and records, and
13| interest and penalties on delinquent fees apply to the fee
14 | i nposed by this section.
15 Section 18. Section 327.919, Florida Statutes, is
16 | created to read:
17 327.919 Rul emaking aut hority.--The Departnent of Lega
18 | Affairs shall adopt rules to inplenent ss. 327.901-327.919.
19 Section 19. This act shall take effect COctober 1,
20 | 1998.
21
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23 LEG SLATI VE SUMVARY
24 . .
Creates the "Vessel Warranty Enforcenent Act" which is
25 al so known as the "Vessel Lenon Law' to provide for the
protection of the purchasers of new vessels in the sane
26 manner as is currently provided for notor vehicles.
I ncludes protection with respect to the vessel and the
27 engi ne used to power the vessel. (See bill for details.)
28
29
30
31
23

CODING:Words st+ieken are deletions; words underlined are additions.




