Florida Senate - 1998 CS for SB 1872

%y the Commttee on Children, Fam |lies and Seniors and Senat or
ur ner

300- 1958B- 98

1 A bill to be entitled

2 An act relating to adult fam |y-care hones;

3 amendi ng ss. 400.616, 400.617, 400.618,

4 400. 619, 400.6196, 400.621, 400.6211, 400.622,

5 400. 625, 400. 6255, 400.628, and 400.629, F.S.

6 and creating s. 400.6194, F.S.; revising

7 | egislative intent and purpose; revising

8 definitions; requiring adult famly-care hone

9 providers to neet certain screening

10 requi rements; revising requirenents for

11 licensure application and renewal ; providing a

12 | ate renewal fee; revising grounds for denial

13 suspensi on, or revocation of a |license;

14 revising requirenents for rules relating to

15 appropriate placenent of residents; revising

16 provisions relating to injunctive relief;

17 requiring certain information to be provided to
18 residents' |egal representatives; conformn ng

19 term nol ogy, references, and cross-references;
20 anending s. 419.001, F.S.; conforning a
21 cross-reference; providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Section 400.616, Florida Statutes, is
26 | anended to read:
27 400.616 Short title.--This part Seetions
28 | 460-616-4066-629 nay be cited as the "Adult Fami|ly-Care Hone
29 | Act."
30 Section 2. Section 400.617, Florida Statutes, is
31 | anended to read
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400. 617 Legislative intent; purpose.--

(1) The Legislature encourages the provision of care

for disabled adults and frail el ders aget—persons in
fam ly-type living arrangenents in private hones.

(2) Adult fanmily-care hones provide housi ng and

personal care for disabled adults and frail elders who choose

tolive with an individual or fanily in a private hone. The

adult famly-care hone provider must live in the hone. The
purpose of this part ss—466-616-460-629 is to provide for the
health, safety, and welfare of residents of adult famly-care

honmes in the state.

(3) The Legislature recognizes that adult famly-care
hones are an inportant part of the continuum of |ong-term
care. The personal care serviees available in these hones,
whi ch may be provided directly or through contract or
agreement, is are intended to help residents remain as
i ndependent as possible in order to delay or avoid placenent
in a nursing hone or other institution. Regul ations governing
adult famly-care hones nust be sufficiently flexible to all ow
residents to age in place if resources are available to neet
their needs and accommpdate their preferences.

(4) The Legislature further finds and decl ares that
licensure under this part ss—400-616-460-629 is a public
trust and a privilege, and not an entitlenent. This principle
nmust guide the finder of fact or trier of |law at any
admi ni strative proceeding or circuit court action initiated by
the departnent to enforce this part ss—406-616-4060-629.

(5) Rules of the departnent relating to adult

fam |ly-care hones shall be as nminimal and flexi ble as possible

to ensure the protection of residents while mnimzing the

2

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ WDN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 N WNIEREPRO O ®®NOO O M WN R O

Florida Senate - 1998 CS for SB 1872
300-19

i
1958B- 98

obstacl es that could inhibit the establishnment of adult

fam | y-care hones.

Section 3. Section 400.618, Florida Statutes, is
amended to read:

400.618 Definitions.--As used in this part ss—
400616-400-629, the term

(1) "Activities of daily living" neans functions and

tasks for self-care, including eating, bathing, grooning,
dressing, anbulating, and other simlar tasks.

(2) "Adult famly-care home" neans a full-tine,
fam ly-type living arrangenent, in a private honme, under which
a person or persons provi de;—foer—profit—or—rmot—for—protit -
room board, and personal care ehe—or—hprepersonal—services,

as appropriate for the level of functional inpairnent, for no

nore than five aged—persons—or disabled adults or frail elders

who are not relatives. The foll owi ng establishnents are not

adult famly-care hones:

(a) An arrangenent whereby the person who owns or
rents the hone provides room board, and estabH-shrent—that
provides personal services for not nore than two three—o+
fewer adults who do not receive optional state suppl enentation
under s. 409. 212—buyt—that—does—rnot—holditself+—out—+o—+the

e I T I e o I

serviees. The person who provides the housing, neals, and

personal care nust own or rent the hone and reside therein.

(b) An arrangenent whereby the person who owns or
rents the hone provides room board, and estabH-shrenrt—in
whi-eh—a—personr—or—persons—provide personal services only to
his or her thei+ relatives.

(c) An establishnment that is licensed as an assi sted

living facility under part II1.
3
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6 (3) t4)» "Agency" neans the Agency for Health Care

7 | Adni ni stration.

8 (4) 5y "Aging in place" nmeans remaining in a

9| noninstitutional |iving environnment despite the physical or
10 | nrental changes that may occur in a person who is aging. For
11| aging in place to occur, needed services are added, increased,
12 | or adjusted to conpensate for a person's physical or nental
13 | changes.

14 (5) "Appropriate placenent" neans that the resident's
15| needs can be net by the adult fanily-care hone or can be net
16 | by services arranged by the adult fanmily-care hone or the

17 | resi dent.

18 (6) "Chemical restraint" nmeans a pharnmacol ogi ¢ drug
19 | that physically limts, restricts, or deprives an individua
20 | of novenent or nobility, and is used for discipline or

21 | conveni ence and not required for the treatnent of nedica

22 | synpt ons.

23 (7) "Departnent" neans the Departrment of Elderly

24 | Affairs.

25 (8) "Disabled adult" neans any person between 18 and
26 | 59 years of age, inclusive, who is a resident of the state and
27 | who has one or nore permanent physical or nental limtations
28 | that restrict the person's ability to performthe norma

29 | activities of daily living.

30 (9) "Frail elder" nmeans a functionally inpaired

31| elderly person who is 60 years of age or older and who has

4
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physical or nental limtations that restrict the person's

ability to performthe normal activities of daily living and

that i npede the person's capacity to live independently.

(10) {9y "Personal services" or "personal care"
i ncl udes inretude—buyt—arernot—tmt+ed—+to-i ndi vi dua
assi stance with or supervision of the activities of daily

living and the self-adm nistration of nedi cation, —=stpetviston
of—self—admnisteredrediecatioen—and other simlar services
that—the—departrent—deftnes—by—+ute.

(11) 26> "Provider" neans a person who is licensed to

operate an adult famly-care hone.
(12) - "Rel ative" neans an individual who is the
father, nother, son, daughter, brother, sister, grandfather

gr andnot her, greatgrandfather, and greatgrandnot her, uncl e,

aunt, first cousin, nephew, niece, husband, wife,
father-in-law, nother-in-law, son-in-law, daughter-in-Iaw,
brother-in-law, sister-in-law, stepfather, stepnother
st epson, stepdaughter, stepbrother, stepsister, half brother
or half sister of a provider.

(13) "Relief person" nmeans an adult designated by the

provider to supervise the residents during the provider's

absence.
(14) "Resident" neans a person receiving room board,

and personal care in an adult famly-care hone.
Section 4. Section 400.619, Florida Statutes, is
anended to read:

400. 619 Licensure application and renewal
regurenrents. - -

(1) Each person who intends to be a—provider—of an
adult fam ly-care home provider nust apply for ebtain a

license fromthe agency befere—caringfor—a—disabled—adutt—or
5
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af—aget—person—in—the—adu-t—famty-—care—honre—Suech
apptHeation—rmst—be—rnade at | east 90 days before the applicant
intends to operate the adult fanily-care hone.

(2) A person who intends to be a—previder—of an adult
fam | y-care hone provider nmust own or rent,and live in,the
adult famly-care hone that is to be |licensed.

(3) Application for a license or annual |icense
renewal te—eperate—an—adut-t—famty—care—hore nust be nmade on a
form provided by the agency, signed under oath,and nust be
acconpani ed by a licensing fee of $100 per year to—effset—the

(4) Upon receipt of a license application or |license
renewal , and the fee, the agency shall conduct a level 1

background screeni ng as provided under chapter 435 on fust
he ekttt I . ey :
Enferecerent—concerning the adult famly-care hone provider

applicant, the designated relief person,all adult household

nmenbers, and all staff nmenbers. The agency shall al so conduct
an onsite visit to the honme that is to be licensed.

(5) Access to a licensed adult family-care honme nust
be provided at reasonable tinmes for the appropriate officials
of the departnent, the Departnent of Health, the Departnent of
Chil dren and Fam | y ant—Rehabit+itative Services, the agency,
and the State Fire Marshal, who are responsible for the

devel opnent and nmi ntenance of fire, health, sanitary, and
safety standards, to inspect the facility to assure conpliance
with these standards. |In addition, access to a |icensed adul t
fam |ly-care hone nust be provided at reasonable tinmes for the
district long-termcare onbudsman council .

6
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(6) Alicense is effective for 1 year after the date
of issuance unl ess revoked sooner. Each |icense nust state
the nane of the provider, the address of the hone to which the

license applies, and the maxi nrum nunber of residents of the
hone. Failure to tinely file a license renewal application

shall result in a late fee equal to 50 percent of the |license
f e, At e e et o

. I o e w I o
famty—care—hote—

(7) Alicense is not transferable or applicable to any

| ocation or person other than the |ocation and er person
i ndi cated on the |icense appH-eatien—for—ticensure.

(8) The licensed maxi num capacity of each adult
fam ly-care hone is based on the service needs of the
residents and the capability of the provider to neet the needs
of the residents. Any relative who lives in the adult

fam |l y-care hone and who i s an—aged—person—ot a di sabl ed adult

or frail elder nmust be included in that |limtation.

(9) Each adult fam |ly-care home nust designhate at
| east one |icensed space for a resident receiving optiona
state supplenentation as defined in s. 409.212. The
depart ment eof—Heatth—and—Rehabititative—Servieces shall specify
by rule the procedures to be followed for referring residents
who receive optional state supplenentation to adult
fam |ly-care hones. Those hones |icensed as adult foster hones
or assisted living facilities prior to January 1, 1994, that
convert to adult famly-care honmes, are exenpt fromthis the
requi rement ef—designating—one—space—for—at+resident—receiving
optionat—state—supptenentation.

(10) The agency may issue a conditional license to a
provider for the purpose of bringing the adult famly-care

7
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honme into conpliance with licensure requirenents. A
conditional license nust be limted to a specific period, not
exceedi ng 6 nont hs;—as—determned—by—the—departrent—tn
consut-tati-on—wth—the—ageney. The departnment shall, by rule,

establish criteria for issuing conditional |icenses.
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25 | part—

26 (11) x> Al noneys collected under this section nust
27 | be deposited into the Departnent of Elderly Affairs

28 | Adnministrative Trust Fund and must—be used to offset the
29 | expenses of departnental training and education for adult
30| fam |l y-care hone providers.

31
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1 (12) (33 The departnent shall adopt rules to inplenent
2| this section.

3 Section 5. Section 400.6194, Florida Statutes, is

4| created to read

5 400. 6194 Denial or revocation of a license.--The

6 | agency may deny or revoke a license for any of the foll ow ng
7 | reasons:

8 (1) Failure of any of the persons required to undergo
9 | background screening under s. 400.619 to neet the level 1

10 | screeni ng standards of s. 435.03.

11 (2) An intentional or negligent act naterially

12 | affecting the health, safety, or welfare of the adult

13| fanily-care hone residents.

14 (3) Failure to conply with any restrictions specified
15| in the license.

16 (4) Subnission of fraudulent information or om ssion
17 | of any material fact on a license application or any other

18 | docunent required by the agency.

19 (5) Failure to pay an adninistrative fine assessed

20 | under this part.

21 (6) Awviolation of this part or adopted rul es which
22 | results in conditions or practices that directly threaten the
23 | physical or enmptional health, safety, or welfare of residents.
24 (7) Failure to correct cited fire code violations that
25| threaten the health, safety, or welfare of residents.

26 (8) Failure to subnit a conpleted initial |icense

27 | application, or to conplete a license renewal application

28 | within the specified tinefrane.

29 Section 6. Paragraph (b) of subsection (1) of section
30| 400.6196, Florida Statutes, is anended to read:

31 400. 6196 Viol ations; penalties.--
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(1) In addition to any other liability or penalty
provided by |aw, the agency may inpose a civil penalty on a
person for:

(b) Violating any rul e adopted under this part ss—
400616400629

Section 7. Paragraph (f) of subsection (1) and
subsection (4) of section 400.621, Florida Statutes, are
amended to read:

400.621 Rules and standards relating to adult
fam | y-care hones. --

(1) The departnent shall, in consultation with the
Departnent of Health and Rehabilitative Services and the
agency, by rule, establish mninmmstandards and |icensure
procedures for adult famly-care hones. The rules nust, at a
ni ni mum

(f) Assure that an adult family-care hone is the
appropriate living arrangenent for each resident. A resident
who requires 24-hour nursing supervision may not be retained
in an adult fam ly-care home unless such resident is an

enrol | ed hospice patient and the resident's continued

residency is nmutually agreeable to the resident and the

provi der.

(4) The provider of any adult family-care honme that is
in operation at the tine any rules are adopted or anmended
under this part ss—406-616-4606-629 may be given a reasonable
time, not exceeding 6 nmonths, within which to conply with
t hose new or revised rul es and standards.

10
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Section 8. Paragraph (c) of subsection (2) and
subsections (3) and (4) of section 400.6211, Florida Statutes,
are anended to read:

400. 6211 Training and education prograns. --

(2) Training and education progranms nust include, but
are not limted to, infornmation relating to:

(c) ldentifying and neeting the special needs of aged
petrsons—and di sabled adults and frail el ders.

(3) Providers nust conplete the training and education

programwi thin a reasonable tine determnined by the departnent.
Failure to conplete the training and education programw thin
the tine set by the departnent is a violation of this part ss—
406616-400-629 and subjects the provider to revocation of the
i cense.

(4) If the Departnent of Children and Famly Heatth
ant—RehabiH-tative Services, the agency, or the departnent
determi nes that there are problens in an adult fanily-care

honme whi ch coul d be reduced through specific training or
educati on beyond that required under this section, the agency
departwent may require the provider or staff to conplete such
training or education

Section 9. Section 400.622, Florida Statutes, is
amended to read:

400. 622 Injunctive proceedings. --

4 The departnent, the Departnent of Children and

Fam | y Heatth—and—RehabiHtative Services, or the agency nay
institute injunctive proceedings in a court of conpetent

jurisdiction to:
(1) ta)r Enforce the provisions of this part ss—
406616-400-629 or any |icense requirenent, nininum standard,

11
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rule, or order issued or entered into under this part ss—
406—616-400-—629; or

(2)tb)y Terminate the operation of an adult famly-care
hone when violations of any license requirenent, standard, or
rul e adopted under this part ss—486-616-406-629 exi st which
materially affect the health, safety, or welfare of residents.

2 b ni . it I
perfanent—

Section 10. Subsection (2) of section 400.625, Florida
Statutes, is anended to read:

400. 625 Resi dency agreenents. --

(2) Each residency agreenent nust specify the persona
care setrviees and acconmpdations to be provided by the adult
fam ly-care hone, the rates or charges, a requirenent of at
| east 30 days' notice before a rate increase, and any other
provisions required by rule of the departnent.

Section 11. Section 400.6255, Florida Statutes, is
amended to read:

400. 6255 Residents Patients with A zheimer's disease
or other related disorders; certain disclosures.--An adult
fam |ly-care hone |licensed under this part which clains that it
provi des special care for persons who have Al zhei ner's disease
or other related disorders nust disclose in its advertisenents
or in a separate docunent those services that distinguish the
care as being especially applicable to, or suitable for, such
persons. The hone nust give a copy of all such advertisenents
or a copy of the docunent to each person who requests
i nformati on about prograns and services for persons with
Al zhei ner's disease or other related disorders offered by the
honme and nust maintain a copy of all such advertisenents and
docunents in its records. The agency depart+ent shall exani ne

12
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1| all such advertisenments and docunents in the hone's records as
2| part of the license renewal procedure.

3 Section 12. Subsections (2) and (6) and paragraph (c)
4 | of subsection (4) of section 400.628, Florida Statutes, are

5| anended to read:

6 400. 628 Residents' bill of rights.--

7 (2) The provider shall ensure that residents and their
8| legal representatives are nade aware of the rights,

9| obligations, and prohibitions set forth in this part ss—

10 | 406-616-4066-629. Residents nust al so be given the nanes,

11 | addresses, and tel ephone nunbers of the district onbudsnan

12 | council and the adult abuse registry where they may | odge

13 | conpl ai nt s.

14 (4) A provider or staff of an adult fam |ly-care hone
15| may not serve notice upon a resident to | eave the prem ses or
16 | take any other retaliatory action agai nst any person who:

17 (c) Files acivil action alleging a violation of this
18 | part ss—4066-616-466-629 or notifies a state attorney or the
19 | Attorney General of a possible violation of this part these
20 | seetions.

21 (6) Any person who reports a conplaint concerning a
22 | suspected violation of this part ss—4006-616-4686-629 or the
23 | services and conditions in an adult famly-care hone, or who
24 | testifies in any administrative or judicial proceeding arising
25| fromsuch a conplaint, is imune fromany civil or crimna

26 | liability therefor, unless the person acted in bad faith or
27 | with malicious purpose or the court finds that there was a

28 | conpl ete absence of a justiciable issue of either |aw or fact
29 | raised by the |osing party.

30 Section 13. Section 400.629, Florida Statutes, is

31 | anended to read

13
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400.629 Civil actions to enforce rights.--Any person
or resident whose rights as specified in this part ss—
406616-400-629 are viol ated has a cause of action against any
adult famly-care hone, provider, or staff responsible for the
violation. The action nmay be brought by the resident or the
resident's guardi an, or by a person or organization acting on
behal f of a resident with the consent of the resident or the
resident's guardian, to enforce the right. The action may be
brought in any court of conpetent jurisdiction to enforce such
rights and to recover actual danages, and punitive damages
when malicious, wanton, or willful disregard of the rights of
ot hers can be shown. Any plaintiff who prevails in any such
action is entitled to recover reasonable attorney's fees,
costs of the action, and dammges, unless the court finds that
the plaintiff has acted in bad faith or with malicious purpose
or that there was a conpl ete absence of a justiciable issue of
either law or fact. A prevailing defendant is entitled to
recover reasonable attorney's fees pursuant to s. 57.105. The
renedi es provided in this section are in addition to other
| egal and adninistrative renedies available to a resident or
to the agency departrent.

Section 14. Paragraph (d) of subsection (1) of section
419. 001, Florida Statutes, is anended to read:

419.001 Site selection of community residential
hones. - -

(1) For the purposes of this section, the foll ow ng
definitions shall apply:

(d) "Resident" neans any of the following: a frai
el der an—aged—person as defined in s. 400.618(3); a physically
di sabl ed or handi capped person as defined in s. 760.22(7)(a);
a devel opnental ly di sabl ed person as defined in s.
14
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393.063(11); a nondangerous nentally ill person as defined in

S. 394.455(18)(16); or a child as defined in s. 39.01(12) and
(14).

Section 15. This act shall take effect on October 1,
1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1872

- The section on Ie?islatlve intent is anmended to provide
that rules regulatfing adult famly care hones be as
m ni nal and flexi bl e"as possi bl e.

- A resident's "legal repres ative" nust al so be nade
aware of the resident's r S.

- Definitions of "relief per
the definition of "adult f

- The term "personal care" is changed to "personal services
or personal care" and is anended™to include the
self-admni stration of nedication; reference to
assi stance with prescribed nedications, as well as other
services not specifically excluded by rule, are del eted.

on" and "resident" are added;
mly care hone" is nodified.

nw 9290 @O UL~
05
— —+

- G andnot her ?randfather, reat - gr andnot her, and
gre?gigcgngfa her are added to the definition of
re )

- The aBpIipation for an adult famly care hone |icense
nmust be signed under oath.

- A level 1 screening nust be conducted with licensure

renewal .

- Alate fee of 50 percent of the license fee is added for
facilities that do not tinely renew their |icenses.

- Al provisions relevant to the denial or revocation of a
| icense are noved to a new section; two new provisions--
the failure to correct cited fire code violations and the
failure to submt a conpleted |icensure application--are
added.

- A person who is enrolled in hospice and who needs 24-hour
nursi ng supervi sion may continue to live in an adult
fam |l y=care hone.

15
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