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I. SUMMARY:

The 1995 Legislature passed the “Bert J. Harris, Jr., Private Property Rights Protection Act”
(private property act).  The act provides protection for private property owners from losing
the existing or future use of their property due to the application of inordinately burdensome
laws and regulations by the state and its political entities.  The act creates a cause of action
for private property owners as to the application of any such law or regulation enacted on or
before May 11, 1995.

HB 1889 moves the applicability date of the private property act from May 11, 1995, to May
11, 1990.  This means that private property act provisions will be triggered by any post 1998
application of a law or regulation enacted, after May 11, 1990, in a manner that creates an
undue burden on private property owners.

This bill may have a fiscal impact on both state and local governments.  However, the
impacts are undeterminable.  See Section III, for discussion on the fiscal impacts of this bill.  
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II. SUBSTANTIVE RESEARCH:

A. PRESENT SITUATION:

The Bert Harris, Jr., Private Property Rights Protection Act (private property act) creates
a legal remedy in circuit court for regulatory actions by governmental entities which
inordinately burden private property owners.  The law is prospective and applies to
future applications of any law, rule, regulation, or ordinance enacted, after May 11,
1995, in a manner that would create an undue burden on private property owners and
trigger the act.

The Office of the Attorney General estimates that, to date, the number of private
property act cases filed in court is 14.  Of these cases, four were filed in Dade County,
four in Palm Beach county, two in Pinellas County, and one case each in Brevard,
Broward, Monroe, and Sarasota Counties.  Approximately 27 private property cases are
presently seeking review under the Florida Land Use and Environmental Dispute
Resolution Act.  The final disposition of these cases is not available at this time.

B. EFFECT OF PROPOSED CHANGES:

The bill changes the applicability date of s. 70.001(12), Florida Statutes, from 
May 11, 1995, to May 11, 1990.  Changing the dates would only affect post 1998
application of laws regardless of whether the trigger date is 1990 or 1995.

C. APPLICATION OF PRINCIPLES:

1. Less Government:

a. Does the bill create, increase or reduce, either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?

Currently, a real property owner with a cause of action under the private
property act may seek review of a development order, as defined in the
private property act, under the Florida Land Use and Environmental Dispute
Resolution Act.  The latter act establishes an informal, non-judicial
proceeding for private property owners seeking review under the Bert Harris
Private Property Rights Act.  However, private property owners are not
required to invoke the procedures of the dispute resolution act in order for
the claim of relief to be ripe for review by a court. 

If this bill passes, the possibility of increased private property rights act
cases exists; thereby, increasing the chances of more private property
owners opting to adjudicate their applicable property disputes through
mediation.
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(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

None.

(3) any entitlement to a government service or benefit?

None.

b. If an agency or program is eliminated or reduced:   Not applicable.

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

(2) what is the cost of such responsibility at the new level/agency?

(3) how is the new agency accountable to the people governed?

2. Lower Taxes:

a. Does the bill increase anyone's taxes?

No.

b. Does the bill require or authorize an increase in any fees?

No.

c. Does the bill reduce total taxes, both rates and revenues?

No.

d. Does the bill reduce total fees, both rates and revenues?

No.

e. Does the bill authorize any fee or tax increase by any local government?

No.
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3. Personal Responsibility:    Not applicable.

a. Does the bill reduce or eliminate an entitlement to government services or
subsidy?

b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

4. Individual Freedom:    Not applicable.

a. Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

b. Does the bill prohibit, or create new government interference with, any presently
lawful activity?

5. Family Empowerment:   Not applicable.

a. If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?

(2) Who makes the decisions?

(3) Are private alternatives permitted?

(4) Are families required to participate in a program?

(5) Are families penalized for not participating in a program?

b. Does the bill directly affect the legal rights and obligations between family
members?

c. If the bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:
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(1) parents and guardians?

(2) service providers?

(3) government employees/agencies?

D. STATUTE(S) AFFECTED:

Section 70.001(12), Florida Statutes

III. FISCAL RESEARCH & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:

See Fiscal Comments.

2. Recurring Effects:

See Fiscal Comments.

3. Long Run Effects Other Than Normal Growth:

See Fiscal Comments.

4. Total Revenues and Expenditures:

See Fiscal Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1. Non-recurring Effects:

See Fiscal Comments.

2. Recurring Effects:

See Fiscal Comments.

3. Long Run Effects Other Than Normal Growth:

See Fiscal Comments.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. Direct Private Sector Costs:

See Fiscal Comments.

2. Direct Private Sector Benefits:

See Fiscal Comments.

3. Effects on Competition, Private Enterprise and Employment Markets:

See Fiscal Comments.

D. FISCAL COMMENTS:

This bill may have a fiscal impact on both state and local governments.  However, the
impacts are undeterminable.

The bill could increase the number of private property rights act cases by expanding the
applicability date of s. 70.001(12), F.S.  It may, in effect, increase the number of laws,
rules or ordinances that real property owners could challenge under the private property
rights act. 

Generally, based on the private property act, the government may have to pay
compensation to the affected property owners whether its response is to halt all actions
which could possibly affect property values, to grant all requests for the use of property,
or to take a middle position to deny some and grant others.  This bill increases the
likelihood of the government experiencing a heavier fiscal impact than originally
anticipated under the private property act.  However, the bill does not necessarily mean
that state and local governments will experience an increased fiscal impact.

IV. CONSEQUENCES OF ARTICLE VII, SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:

The bill may effectively increase the current required compensation to be paid by
government entities for actions which inordinately burden uses of real property under the
Bert Harris, Jr. Private Property Protection Act (private property act).  Therefore, the bill
could be considered a general law requiring the county or municipal government to
expend funds.

Under Article VII, section 18 of the Florida Constitution, if the Legislature enacts a
general law requiring local government to expend funds, local government is not bound
by it unless: the Legislature determines that the law fulfills an important state interest
and passes it by two-thirds vote of each house; appropriates money to pay for the
mandate or allows the local government to pass measures to pay for the mandate; the
mandated expenditure is required of all persons similarly situated, including state and
local government; the expenditure is a federal requirement.
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The Legislature has declared that the private property rights act fulfills an important
state interest, and passed the measure with more than the requisite two-thirds vote. 
Thus, the act, although potentially a mandate, would still bind local governments.  

As an aggregate of the private property rights act, this bill, if passed, would continue to
bind local governments to take action requiring expenditure of money subject to the
same local mandate criteria as the private property rights act. 

B. REDUCTION OF REVENUE RAISING AUTHORITY:

This bill does not reduce the authority of municipalities or counties to raise revenues.

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

This bill does not reduce any state tax revenues shared with counties or municipalities.

V. COMMENTS:

None.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

N/A

VII. SIGNATURES:

COMMITTEE ON AGRICULTURE:
Prepared by: Legislative Research Director:

Susan D. Reese Susan D. Reese


