Fl ori da House of Representatives - 1997 HB 1905
By Representatives Wallace and Burroughs

1 Abill to be entitled

2 An act relating to adninistrative procedures;

3 anmending s. 120.52, F. S.; adding educationa

4 units to the definition of the term"agency";

5 anending s. 120.54, F.S.; deleting the

6 requi rement for rule devel opnent for rule

7 repeal ; authorizing an alternative nethod by

8 which a person nay receive a copy of a

9 prelimnary draft of a rule; clarifying that an
10 agency's decision to use negotiated rul emaki ng
11 is not final agency action; deleting references
12 to the Departnent of Commerce; clarifying the
13 time by which the snmall busi ness onbudsnman nust
14 provide regul atory alternatives to an agency;
15 extending the period for filing a rule upon

16 provision of regulatory alternatives to a rule;
17 clarifying tinmes for filing when a notice of

18 change to a rule nust be filed; extending the
19 period for filing a rule; anending s. 120.541,
20 F.S.; extending the period for filing a rule if
21 a witten alternative for a | ower cost
22 regulatory alternative to a rule is provided;
23 anending s. 120.542, F.S.; providing that
24 public enpl oyees are not persons subject to
25 regul ation for the purposes of waiver and
26 variance; authorizing an agency to limt grants
27 of variance or waiver only to the extent
28 necessary to achi eve the purpose of the
29 underlying statute; clarifying that agencies
30 may not grant a variance or waiver to rules
31 required by the Federal Government; requiring
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1 uniformrul es of procedures to contain certain
2 procedures related to wai ver and vari ance;

3 clarifying the procedure by which an agency nay
4 request additional necessary information during
5 the review of a petition for waiver or

6 vari ance; anending s. 120.56, F.S.; providing
7 that a proceeding to determ ne a violation of

8 s. 120.54(1), F.S., nay be consolidated with

9 ot her proceedings; elimnating authority to

10 bring such an action in conjunction with

11 certain other proceedings; anending s. 120.569,
12 F.S.; conform ng references; anendi ng s.

13 120.57, F.S.; clarifying provisions governing
14 expedi ted hearings; adding a decision, opinion
15 order or report of the presiding officer to the
16 record of hearings not involving disputed

17 facts; requiring agencies to use uniformbid
18 protest procedural rules; anending s. 120.573,
19 F.S.; clarifying the tinme when nediation is

20 aut hori zed; anmending s. 120.574, F.S.

21 providing that intervenors are governed by the
22 deci sion of the original parties regarding the
23 summar y- heari ng process; anending s. 120.595,
24 F.S.; providing an exception to the award of
25 attorney's fees when an agency denonstrates

26 that a statenent is required by the Federa

27 Governnent to inplement or retain a del egated
28 or approved programor to neet a condition to
29 recei pt of federal funds; anmending s. 120. 60,
30 F.S.; requiring a notice of intent to deny a
31 license to specify the grounds or basis
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provi di ng an exception; specifying criteria for
procedures for agencies to take energency
action with respect to licenses; anending s.
120.65, F.S.; providing requirenents for the
director of the Division of Adm nistrative
Hearings; anmending s. 120.66, F.S.; clarifying
that a presiding officer may be an agency head
or designee; anending s. 120.68, F.S.

providing for judicial review anending s.
120.74, F.S.; specifying the frequency of rule
reviews; anending s. 120.81, F.S.; providing

t hat educational units and |ocal units of
governnment need not publish notices or the text
of proposed rules in the Florida Adm nistrative
Weekl y; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (1) of section 120.52, Florida
Statutes, 1996 Supplenent, is anended to read:

120.52 Definitions.--As used in this act:

(1) "Agency" neans:

(a) The CGovernor in the exercise of all executive
powers ot her than those derived fromthe constitution

(b) Each state officer and state departnent,
departnmental unit described in s. 20.04, conmi ssion, regiona
pl anni ng agency, board, multicounty special district with a
majority of its governing board conprised of nonel ected
persons, and authority, including, but not limted to, the
Conmi ssion on Ethics and the Game and Fresh Water Fish
Conmi ssi on when acting pursuant to statutory authority derived

3
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1| fromthe Legislature, educational units,and those entities

2 | described in chapters 163, 298, 373, 380, and 582 and s.

3| 186.504, except any legal entity or agency created in whole or
4] in part pursuant to chapter 361, part Il, an expressway

5] authority pursuant to chapter 348, or any |egal or

6| admnistrative entity created by an interlocal agreenent

7 | pursuant to s. 163.01(7), unless any party to such agreenent

8| is otherwi se an agency as defined in this subsection

9 (c) Each other unit of governnment in the state,

10 | including counties and nunicipalities, to the extent they are
11 | expressly nmade subject to this act by general or special |aw
12 | or existing judicial decisions.

13 Section 2. Section 120.53, Florida Statutes, 1996

14 | Suppl enent, as anended by section 5 of chapter 96-159, Laws of
15| Florida, and section 2 of chapter 96-423, Laws of Florida, is
16 | reenacted to read:

17 120. 53 Mhi ntenance of orders; indexing; listing;

18 | organi zational information.--

19 (1) (a) Each agency shall maintain:
20 1. Al agency final orders.
21 2.a. A current hierarchical subject-matter index,
22 | identifying for the public any rule or order as specified in
23 | this subparagraph
24 b. Inlieu of the requirenment for nmaking available for
25| public inspection and copying a hierarchical subject-matter
26 | index of its orders, an agency nay naintain and nmake avail abl e
27 | for public use an electronic database of its orders that
28 | all ows users to research and retrieve the full texts of agency
29 | orders by devising an ad hoc i ndexi ng system enpl oyi ng any
30| logical search terns in compn usage which are conposed by the
31| user and which are contained in the orders of the agency or by
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descriptive information about the order which may not be
specifically contained in the order

c. The agency orders that nust be indexed, unless
excl uded under paragraph (c) or paragraph (d), include:

(1) Each final agency order resulting froma
proceedi ng under s. 120.57 or s. 120.573.

(1) Each final agency order rendered pursuant to s.
120. 57(4) which contains a statenent of agency policy that may
be the basis of future agency decisions or that may ot herw se
contain a statenment of precedential val ue.

(I'1'1) Each declaratory statenent issued by an agency.

(1'V) Each final order resulting froma proceedi ng
under s. 120.56 or s. 120.574.

3. Alist of all final orders rendered pursuant to s.
120. 57(4) whi ch have been excluded fromthe indexing
requi renment of this section, with the approval of the
Departnent of State, because they do not contain statenents of
agency policy or statenents of precedential value. The list
nmust include the nanme of the parties to the proceeding and the
nunber assigned to the final order

4. Al final orders listed pursuant to subparagraph 3.

(b) An agency final order that nust be indexed or
|isted pursuant to paragraph (a) nust be indexed or |isted
within 120 days after the order is rendered. Each final order
that nust be indexed or listed pursuant to paragraph (a) nust
have attached a copy of the conplete text of any materials
i ncorporated by reference; however, if the quantity of the
mat eri al s i ncorporated nakes attachnent of the conplete text
of the materials inpractical, the order may contain a
statenent of the | ocation of such materials and the manner in
which the public nmay inspect or obtain copies of the nmaterials

5
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i ncorporated by reference. The Departnent of State shal
establish by rule procedures for indexing final orders, and
procedures of agencies for indexing orders nust be approved by
t he depart nent.

(c) Each agency nust receive approval in witing from
the Departnent of State for:

1. The specific types and categories of agency fina
orders that may be excluded fromthe indexing and public
i nspection requirenents, as deternined by the departnent
pursuant to paragraph (d).

2. The nmethod for maintaining i ndexes, lists, and
final orders that nust be indexed or listed and nmade avail abl e
to the public.

3. The nethod by which the public may inspect or
obtai n copies of indexes, lists, and final orders.

4. A sequential nunbering system which nunbers al
final orders required to be indexed or |listed pursuant to
paragraph (a), in the order rendered.

5. Proposed rules for inplenenting the requirenents of
this section for indexing and naking final orders avail abl e
for public inspection.

(d) In deternmining which final orders nay be excl uded
fromthe indexing and public inspection requirenents, the
Departnent of State may consider all factors specified by an
agency, including precedential value, |egal significance, and
purpose. Only agency final orders that are of limted or no
precedential value, that are of linmted or no | ega
significance, or that are mnisterial in nature nmay be
excl uded.

6
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(e) Each agency shall specify the specific types or
categories of agency final orders that are excluded fromthe
i ndexi ng and public inspection requirenents.

(f) Each agency shall specify the |ocation or
| ocati ons where agency indexes, lists, and final orders that
are required to be indexed or listed are naintained and shal
speci fy the nethod or procedure by which the public may
i nspect or obtain copies of indexes, lists, and final orders.

(g) Each agency shall specify all systens in use by
the agency to search and | ocate agency final orders that are
required to be indexed or listed, including, but not linmted
to, any automated system An agency shall nake the search
capabilities enployed by the agency available to the public
subj ect to reasonable terns and conditions, including a
reasonabl e charge, as provided by s. 119.07. The agency shal
speci fy how assi stance and information pertaining to fina
orders nmay be obt ai ned.

(h) Each agency shall specify the nunbering system
used to identify agency final orders.

(2)(a) An agency may conply w th subparagraphs
(1)(a)l. and 2. by designating an official reporter to publish
and i ndex by subject matter each agency order that nust be
i ndexed and nade available to the public. An agency is in
conpliance with subparagraph (1)(a)3. if it publishes inits
designated reporter a |list of each agency final order that
nmust be |isted and preserves each listed order and nakes it
avail able for public inspection and copyi ng.

(b) An agency may publish its official reporter or nay
contract with a publishing firmto publish its official
reporter; however, if an agency contracts with a publishing
firmto publish its reporter, the agency is responsible for

7
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the quality, tineliness, and useful ness of the reporter. The
Departnent of State may publish an official reporter for an
agency or may contract with a publishing firmto publish the
reporter for the agency; however, if the departnent contracts
for publication of the reporter, the departnent is responsible
for the quality, tineliness, and useful ness of the reporter. A
reporter that is designated by an agency as its official
reporter and approved by the Departnent of State constitutes
the official conpilation of the adninistrative final orders
for that agency.

(c) A reporter that is published by the Departnment of
State may be made avail abl e by annual subscription, and each
agency that designates an official reporter published by the
departnment may be charged a space rate payable to the
departnment. The subscription rate and the space rate nust be
equitably apportioned to cover the costs of publishing the
reporter.

(d) An agency that designates an official reporter
need not publish the full text of an agency final order that
is rendered pursuant to s. 120.57(4) and that nust be indexed
pursuant to paragraph (1)(a), if the final order is preserved
by the agency and nade avail able for public inspection and
copying and the official reporter indexes the final order and
i ncludes a synopsis of the order. A synopsis nust include the
nanes of the parties to the order; any rule, statute, or
constitutional provision pertinent to the order; a summary of
the facts, if included in the order, which are pertinent to
the final disposition; and a sutmmary of the final disposition

(3) Agency orders that nust be indexed or listed are
docunents of continuing | egal value and nust be pernanently
preserved and nade available to the public. Each agency to

8
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which this chapter applies shall provide, under the direction
of the Departnment of State, for the preservation of orders as
required by this chapter and for naintaining an index to those
orders.

(4) Each agency nust provide any person who nakes a
request with a witten description of its organization and the
general course of its operations.

Section 3. Paragraphs (a), (c), and (d) of subsection
(2), paragraphs (a), (b), (d), and (e) of subsection (3),
par agraph (a) of subsection (4), and paragraph (b) of
subsection (7) of section 120.54, Florida Statutes, 1996
Suppl enent, as anended by section 10 of chapter 96-159, Laws
of Florida, section 6 of chapter 96-320, Laws of Florida, and
section 9 of chapter 96-370, Laws of Florida, are anended to
read:

120. 54 Rul enaki ng. - -

(2) RULE DEVELOPMENT; WORKSHOPS; NEGOTI ATED
RULEMAKI NG, - -

(a) Except when the intended action is the repeal of a

rul e, agenci es shall provide notice of the devel opnent of
proposed rules by publication of a notice of rule devel opnent
in the Florida Adnministrative Wekly before providing notice
of a proposed rule as required by paragraph (3)(a). The
notice of rule devel opnent shall indicate the subject area to
be addressed by rul e devel opnent, provide a short, plain

expl anati on of the purpose and effect of the proposed rule
develeprent, cite the specific legal authority for the
proposed rul e devetoeprent, and include the prelimnary text of
the proposed rules, if available, or a statenent of how a

person may pronptly obtain, without cost, a copy of any

prelimnary draft, if avail able.
9
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(c) An agency may hol d public workshops for purposes
of rule devel opnment. An agency nust hol d public workshops,
i ncl udi ng wor kshops in various regions of the state or the
agency's service area, for purposes of rule devel opnent if

requested in witing by any affected person, unless the agency
head explains in witing why a workshop i s unnecessary. The
expl anation is not final agency action subject to review
pursuant to ss. 120.569 and 120.57. The failure to provide
t he expl anation when required nay be a material error in
procedure pursuant to s. 120.56(1)(c). Wen a workshop or
public hearing is held, the agency nust ensure that the
persons responsi ble for preparing the proposed rule are
avail able to explain the agency's proposal and to respond to
guestions or coments regarding the rul e being devel oped. The
wor kshop may be facilitated or nediated by a neutral third
person, or the agency may enploy other types of dispute
resolution alternatives for the workshop that are appropriate
for rule developnent. Notice of a rule devel opnent workshop
shal|l be by publication in the Florida Adninistrative Wekly
not less than 14 days prior to the date on which the workshop
is scheduled to be held and shall indicate the subject area
which will be addressed; the agency contact person; and the
pl ace, date, and tinme of the workshop

(d)1. An agency nmay use negotiated rul emaking in
devel opi ng and adopting rules. The agency should consider the
use of negotiated rul emaki ng when conplex rul es are being
drafted or strong opposition to the rules is anticipated. The
agency should consider, but is not linmted to considering,
whet her a bal anced conmittee of interested persons who wll
negotiate in good faith can be assenbl ed, whether the agency
is willing to support the work of the negotiating conmttee,

10
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and whet her the agency can use the group consensus as the
basis for its proposed rule. Negotiated rul enaki ng uses a
commttee of designated representatives to draft a nutually
accept abl e proposed rul e.

2.  An agency that chooses to use the negoti ated
rul emaki ng process described in this paragraph shall publish
in the Florida Adnministrative Wekly a notice of negotiated
rul emaking that includes a listing of the representative
groups that will be invited to participate in the negotiated
rul emaki ng process. Any person who believes that his or her
interest is not adequately represented may apply to
participate within 30 days after publication of the notice.
Al'l neetings of the negotiating conmmittee shall be noticed and
open to the public pursuant to the provisions of this chapter
The negotiating committee shall be chaired by a neutra
facilitator or nediator.

3. The agency's decision to use negotiated rul emaki ng,

its selection of the representative groups, and approval or

denial of an application to participate in the negotiated

rul emaki ng process are not agency action. Nothing in this

subparagraph is intended to affect the rights of an affected

person to chall enge a proposed rul e devel oped under this

par agraph in accordance with s. 120.56(2).
(3) ADOPTI ON PROCEDURES. - -
(a) Notices.--
1. Prior to the adoption, anmendnent, or repeal of any

rul e other than an energency rule, an agency, upon approval of

t he agency head, shall give notice of its intended action

setting forth a short, plain explanation of the purpose and

ef fect of the proposed action; the full text of the proposed

rule or anmendnent and a summary thereof; a reference to the
11

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O ®~NOO®Uu D WwNPRER O

Fl ori da House of Representatives - 1997 HB 1905
567-143- 97

speci fic rul emaki ng authority pursuant to which the rule is
adopted; and a reference to the section or subsection of the
Florida Statutes or the Laws of Florida being inplenented,
interpreted, or nmade specific. The notice shall include a
summary of the agency's statenent of the estinmated regul atory
costs, if one has been prepared, based on the factors set
forth ins. 120.541(2), and a statenent that any person who
wi shes to provide the agency with information regarding the
statenent of estimated regulatory costs, or to provide a
proposal for a | ower cost regulatory alternative as provided
by s. 120.541(1), nust do so in witing within 21 days after
publication of the notice. The notice nust state the
procedure for requesting a public hearing on the proposed
rul e. Except when the intended action is the repeal of a rule,

the notice shall include a reference both to the date on which

and to the place where the notice of rule devel opnent that is

requi red by subsection (2) appeared.

2. The notice shall be published in the Florida
Adm ni strative Wekly not |less than 28 days prior to the
i ntended action. The proposed rule shall be available for
i nspection and copying by the public at the tinme of the
publication of notice.

3. The notice shall be mailed to all persons naned in
the proposed rule and to all persons who, at |east 14 days
prior to such mailing, have made requests of the agency for
advance notice of its proceedi ngs. The agency shall al so give
such notice as is prescribed by rule to those particul ar
cl asses of persons to whomthe intended action is directed.

4. The adopting agency shall file with the commttee,
at | east 21 days prior to the proposed adoption date, a copy
of each rule it proposes to adopt; a detailed witten

12
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1| statenent of the facts and circunstances justifying the

2 | proposed rule; a copy of any statenent of estinmated regul atory

3| costs that has been prepared pursuant to s. 120.541; a

4 | statenent of the extent to which the proposed rule relates to

5| federal standards or rules on the sane subject; and the notice

6 | required by subparagraph 1

7 (b) Special matters to be considered in rule

8 | adopti on. - -

9 1. Statenent of estimated regul atory costs.--Prior to
10 | the adoption, anmendnent, or repeal of any rule other than an
11 | energency rule, an agency is encouraged to prepare a statenent
12 | of estimated regul atory costs of the proposed rule, as
13 | provided by s. 120.541.

14 2. Small businesses, small counties, and snal

15| cities.--

16 a. Each agency, before the adoption, anendnent, or

17 | repeal of a rule, shall consider the inpact of the rule on

18 | smal | busi nesses as defined by s. 288.703 and the inpact of
19| the rule on small counties or snall cities as defined by s.
20| 120.52. \henever practicable, an agency shall tier its rules
21| to reduce disproportionate inpacts on snall businesses, smal
22 | counties, or snmall cities to avoid regul ating snal

23 | busi nesses, snmall counties, or snmall cities that do not

24 | contribute significantly to the problemthe rule is designed
25| to address. An agency may define "small business" to include
26 | busi nesses enploying nore than 100 persons, nay define "smal
27 | county" to include those with popul ations of nore than 75, 000,
28 | and may define "small city" to include those with popul ations
29| of nore than 10,000, if it finds that such a definition is

30 | necessary to adapt a rule to the needs and probl ens of snal
31 | businesses, small counties, or small cities. The agency shal

13
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consi der each of the follow ng nethods for reducing the inpact
of the proposed rule on snmall businesses, small counties, and
smal|l cities, or any conbination of these entities:

(1) Establishing |less stringent conpliance or
reporting requirenents in the rule.

(I'l) Establishing | ess stringent schedul es or
deadlines in the rule for conpliance or reporting
requi rements.

(I'1'1) Consolidating or sinplifying the rule's
conpliance or reporting requirenents.

(1'V) Establishing perfornmance standards or
best - managenent practices to replace design or operationa
standards in the rule.

(V) Exenpting small businesses, small counties, or
small cities fromany or all requirements of the rule.

b.(l) |If the agency determ nes that the proposed
action will affect snall businesses as defined by the agency
as provided in sub-subparagraph a., the agency shall send
witten notice of the rule to the small business onmbudsnman of
the Ofice of Tourism Trade, and Econoni c Devel opnent

Bepartrent—of —Comreree not | ess than 28 2% days prior to the

i nt ended acti on.

(1) Each agency shall adopt those regul atory
alternatives offered by the small business onbudsman and
provided to the agency no later than 21 days after the

onbudsman's receipt of the witten notice of the rule which it

finds are feasible and consistent with the stated objectives
of the proposed rule and which would reduce the inpact on
smal | busi nesses. Wen regulatory alternatives are offered by

the snmal |l busi ness onbudsman, the 90-day period for filing the

rule is extended for a period of 21 days.
14
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(1) 1If an agency does not adopt all alternatives
of fered pursuant to this sub-subparagraph, it shall, prior to
rul e adoption or anendnent and pursuant to subparagraph (d)1.
file a detailed witten statenent with the committee
expl aining the reasons for failure to adopt such alternatives.
Wthin 3 working days of the filing of such notice, the agency
shall send a copy of such notice to the small business
ombudsman.

(d) Modification or wthdrawal of proposed rules.--

1. After the final public hearing on the proposed
rule, or after the tinme for requesting a hearing has expired,
if the rule has not been changed fromthe rule as previously
filed with the committee, or contains only technical changes,

t he adopting agency shall file a notice to that effect with
the committee at |least 7 days prior to filing the rule for
adoption. Any change, other than a technical change that does
not affect the substance of the rule, nust be supported by the
record of public hearings held on the rule, nmust be in
response to witten material received on or before the date of
the final public hearing, or nmust be in response to a proposed

obj ection by the committee. In addition, when any change is
made in a proposed rule, other than a technical change, the
adopting agency shall provide a copy of a notice of change by
certified mail or actual delivery to any person who requests
it inwiting no later than 21 days after the notice required

i n paragraph (a). The agency shall file the notice with the

commttee, along with the reasons for such change, and provide
the notice to persons requesting it, at |east 21 days prior to
filing the rule for adoption. The notice shall be published in
the Florida Administrative Wekly at |east 21 days prior to

15
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1| filing the rule for adoption. This subparagraph does not

2| apply to enmergency rul es adopted pursuant to subsection (4).
3 2. After the notice required by paragraph (a) and

4| prior to adoption, the agency may withdraw the rule in whol e
5] or in part.

6 3. After adoption and before the effective date, a

7| rule may be nodified or withdrawn only in response to an

8 | objection by the conmittee or may be nodified to extend the

9| effective date by not nore than 60 days when the committee has
10| notified the agency that an objection to the rule is being

11 | consi der ed.

12 4. The agency shall give notice of its decision to

13| withdraw or nodify a rule in the first available issue of the
14 | publication in which the original notice of rul emaki ng was

15 | published, shall notify those persons described in

16 | subparagraph (a)3. in accordance with the requirenents of that
17 | subparagraph, and shall notify the Departnent of State if the
18| rule is required to be filed with the Departnent of State.

19 5. After a rule has becone effective, it may be

20 | repeal ed or anended only through the rul enaki ng procedures

21| specified in this chapter.

22 (e) Filing for final adoption; effective date.--

23 1. |If the adopting agency is required to publish its
24| rules in the Florida Administrative Code, it shall file with
25| the Departnent of State three certified copies of the rule it
26 | proposes to adopt, a summary of the rule, a summary of any

27 | hearings held on the rule, and a detailed witten statenment of
28 | the facts and circunstances justifying the rule. Agencies not
29 | required to publish their rules in the Florida Adm nistrative
30| Code shall file one certified copy of the proposed rule, and
31| the other material required by this subparagraph, in the

16
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1| office of the agency head, and such rules shall be open to the
2| public.

3 2. Filings shall be made no | ess than 28 days nor nore
4 | than 90 days after the notice required by paragraph (a). Wen
5|+ a required notice of change is regui+ret—to—-be published

6| prior to the expiration of the tine to file the rule for

7 | adoption, the 96-day period during which a rule nust be filed
8| for adoption is extended to 45 2% days after the date of

9| publication. If notice of a public hearing is published prior
10| to the expiration of the tine to file the rule for adoption

11 | hetd, the period during which a rule nust be filed for

12 | adoption 96-day—++mt is extended to 45 2% days after

13 | adjournnment of the final hearing on the rule, 21 days after

14 | receipt of all material authorized to be subnmitted at the

15| hearing, or 21 days after receipt of the transcript, if one is
16 | made, whichever is latest. The term For—purposes—of—this

17 | subparagraph—"public hearing" includes any public neeting

18 | hel d by any agency at which the rule is considered. The

19| filing of a petition for an administrative deternination under
20| the provisions of s. 120.56(2) shall toll the 90-day period
21| during which a rule nust be filed for adoption until the
22 | administrative law judge has filed the final order with the
23| clerk.
24 3. At thetime aruleis filed, the agency shal
25| certify that the tine |imtations prescribed by this paragraph
26 | have been conplied with, that all statutory rul emaking
27 | requi renments have been net, and that there is no
28 | administrative deterni nati on pending on the rule.
29 4. At the tinme arule is filed, the conmmttee shal
30| certify whether the agency has responded in witing to al
31| material and tinely witten coments or witten inquiries nade

17
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on behal f of the committee. The departnent shall reject any
rule not filed within the prescribed tine linmts; that does
not satisfy all statutory rul emaki ng requirenents; upon which
an agency has not responded in witing to all material and
timely witten inquiries or witten comrents; upon which an
adm nistrative deternination is pending; or which does not
include a statenent of estimated regulatory costs, if
required.

5. If a rule has not been adopted within the tine
limts inposed by this paragraph or has not been adopted in
conpliance with all statutory rul enmaking requirenents, the
agency proposing the rule shall withdraw the rule and give
notice of its action in the next available issue of the
Fl orida Admi nistrative Wekly.

6. The proposed rule shall be adopted on being filed
with the Departnent of State and becone effective 20 days
after being filed, on a |later date specified in the rule, or
on a date required by statute. Rules not required to be filed
with the Departnent of State shall becone effective when
adopted by the agency head or on a | ater date specified by
rule or statute. If the comittee notifies an agency that an
objection to a rule is being considered, the agency nay
post pone the adoption of the rule to accomopdate review of the
rule by the comittee. When an agency postpones adoption of a
rule to acconmodate review by the conmttee, the 90-day period
for filing the rule is tolled until the comrittee notifies the
agency that it has conpleted its review of the rule.

(4) EMERGENCY RULES. - -

(a) If an agency finds that an i nmedi ate danger to the
public health, safety, or welfare requires energency action
t he agency nmay adopt any rule necessitated by the i nmediate

18
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1| danger. The agency may adopt a rule by any procedure which is
2| fair under the circunstances if:

3 1. The procedure provides at |east the procedura

4 | protection given by other statutes, the State Constitution, or
5| the United States Constitution.

6 2. The agency takes only that action necessary to

7| protect the public interest under the energency procedure.

8 3. The agency publishes in witing at the tine of, or
9| prior to, its action the specific facts and reasons for

10| finding an i medi ate danger to the public health, safety, or
11 | welfare and its reasons for concluding that the procedure used
12| is fair under the circunstances. In any event, notice of

13 | erergency rul es, other than those of educational units or

14 | units of governnment with jurisdiction in only one or a part of
15| one county, including the full text of the rules, shall be

16 | published in the first available issue of the Florida

17 | Adninistrative Weekly and provided to the committee. The

18 | agency's findings of i medi ate danger, necessity, and

19 | procedural fairness shall be judicially reviewable.
20 (7) PETITION TO I NI TI ATE RULEMAKI NG. - -
21 (b) If the petition filed under this subsection is
22 | directed to an existing rule which the agency has not adopted
23| by the rul emaki ng procedures or requirenents set forth in this
24 | chapter, the agency shall, not later than 30 days foll ow ng
25| the date of filing a petition, initiate rul emaki ng, etherwse
26 | eompty—wi-th—thereguested—action—or provide notice in the
27 | Florida Adm nistrative Wekly that the agency will hold a
28 | public hearing on the petition within 30 days after
29 | publication of the notice. The purpose of the public hearing
30| is to consider the cooments of the public directed to the
31| agency rul e which has not been adopted by the rul emaki ng

19
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1| procedures or requirenments of this chapter, its scope and

2| application, and to consider whether the public interest is

3| served adequately by the application of the rule on a

4 | case-hy-case basis, as contrasted with its adoption by the

5| rul emaki ng procedures or requirenents set forth in this

6 | chapter.

7 Section 4. Paragraph (a) of subsection (1) of section
8] 120.541, Florida Statutes, 1996 Supplenent, is anended to

9| read:

10 120. 541 Statenent of estimated regulatory costs. --

11 (1)(a) A substantially affected person, within 21 days
12 | after publication of the notice provided under s.

13 ] 120.54(3)(a), may subnmit to an agency a good faith witten

14 | proposal for a | ower cost regulatory alternative to a proposed
15| rul e which substantially acconplishes the objectives of the
16 | | aw bei ng i npl enrented. The proposal may include the

17 | alternative of not adopting any rule, so long as the proposa
18 | explains how the | ower costs and objectives of the law will be
19 | achi eved by not adopting any rule. If such a proposal is

20| submitted, the 90-day period for filing the rule is extended
21| 21 days.

22 Section 5. Subsections (1), (3), (5), and (6) of

23 | section 120.542, Florida Statutes, 1996 Suppl enent, are

24 | anended, present subsection (7) of that section is renunbered
25| as subsection (8) and anended, present subsection (8) of that
26 | section is renunbered as subsection (9), and a new subsection
271 (7) is added to that section, to read:

28 120.542 Variances and wai vers. - -

29 (1) Strict application of unifornmy applicable rule
30| requirenents can lead to unreasonable, unfair, and unintended
3l | results in particular instances. The Legislature finds that it

20
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1| is appropriate in such cases to adopt a procedure for agencies
2| to provide relief to persons subject to regulation. A public

3| enpl oyee is not a person subject to regul ation under this

4 | section for the purpose of petitioning for a variance or

5| waiver to a rule that affects that public enployee in his or

6 | her capacity as a public enpl oyee. Agencies are authorized to

7 | grant variances and waivers to requirenents of their rules

8 | consistent with this section and with rul es adopted under the
9| authority of this section. An agency may linmit the duration of
10| any grant of a variance or waiver or otherw se inpose

11| conditions on the grant only to the extent necessary for the
12 | purpose of the underlying statute to be achi eved. This section
13 | does not authorize agencies to grant variances or waivers to
14 | statutes or to rules required by the Federal Governnent for

15| the agency's inplenentation or retention of any federally

16 | approved or del egated program except as allowed by the

17 | program or when the variance or waiver is also approved by the
18 | appropriate agency of the Federal Governnent. This sectionis
19 | suppl enental to, and does not abrogate, the variance and
20 | wai ver provisions in any other statute.
21 (3) The CGovernor and Cabinet, sitting as the
22 | Admini stration Commi ssion, shall adopt uniformrul es of
23 | procedure pursuant to the requirenents of s. 120.54(5)
24 | establishing procedures for granting or denying petitions for
25 | variances and waivers. The uniformrules shall may include
26 | procedures for the granting, denying, or revoki ng er—deniat of
27 | energency and tenporary variances and wai vers. Such provi sions
28 | may provide for expedited tinefranes, waiver of or limted
29 | public notice, and linitations on comments on the petition in
30| the case of such tenporary or energency variances and wai vers.
31

21
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(5) A person who is subject to regulation by an agency
rule may file a petition with that agency, with a copy to the

comm ttee, requesting a variance or waiver fromthe agency's
rule. In addition to any requirenents nmandated by the uniform
rul es, each petition shall specify:

(a) The rule fromwhich a variance or waiver is
r equest ed.

(b) The type of action requested.

(c) The specific facts that would justify a waiver or
vari ance for the petitioner

(d) The reason why the variance or the waiver
requested woul d serve the purposes of the underlying statute.

(6) Wthin 15 days after receipt of a petition for
vari ance or waiver, an agency shall provide notice of the
petition to the Departnent of State, which shall publish
notice of the petition in the first avail able issue of the
Florida Administrative Wekly. The notice shall contain the

nane of the petitioner, the date the petition was filed, the

rul e nunber and nature of the rule fromwhich variance or

wai ver i s sought, and an expl anati on of how a copy of the

petition can be obtained. The uniformrules shall provide a

neans for interested persons to provide comments on the
petition.
(7) Except for requests for emergency variances or

wai vers, within 30 days after receipt of a petition for a

vari ance or waiver, an agency shall review the petition and

request subnmittal of all additional information that the

agency is permtted by this section to require. Wthin 30 days

after receipt of such additional information, the agency shal

review it and may request only that information needed to

clarify the additional information or to answer new guestions
22
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raised by or directly related to the additional informtion

If the petitioner asserts that any request for additiona

information is not authorized by law or by rule of the

af fected agency, the agency shall proceed, at the petitioner's

witten request, to process the petition.

(8) A An agency shall grant or deny a petition for
variance or waiver within 90 days after ef—ts receipt of the
original petition, the last itemof tinely requested

additional material, or the petitioner's witten request to
finish processing the petition. A—t+—sueh petition +s not
granted or denied within 90 days after of receipt of a

conpl et ed;—the petition is shalH—be deened approved. A copy
of the Anr order granting or denying the petition shall be
filed with the committee iA—witing and shall contain a
statenent of the relevant facts and reasons supporting the

agency's action. The agency shall provide notice of the

di sposition of the petition to the Departnent of State, which

shal|l publish the notice in the next available issue of the

Fl orida Admi nistrative Wekly. The notice shall contain a

reference to the place and date of publication of the notice

of the petition, the date of the order denying or approving

the variance or waiver, the general basis for the agency

deci si on, and an expl anation of how a copy of the order can be

obt ai ned. The agency's decision to grant or deny the petition
shal | be supported by conpetent substantial evidence and is
subj ect to ss. 120.569 and 120.57. Any proceedi ng pursuant to
ss. 120.569 and 120.57 in regard to a variance or waiver shal
be limted to the agency action on the request for the
vari ance or waiver, except that a proceeding in regard to a
vari ance or wai ver nay be consolidated with any other
proceedi ng authorized by this chapter

23
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1 (9) £8) Each agency shall maintain a record of the type
2 | and di sposition of each petition, including tenporary or

3 | energency variances and waivers, filed pursuant to this

4| section. On Cctober 1 of each year, each agency shall file a
5| report with the Governor, the President of the Senate, and the
6 | Speaker of the House of Representatives |isting the nunber of
7| petitions filed requesting variances to each agency rule, the
8 | nunber of petitions filed requesting waivers to each agency

9] rule, and the disposition of all petitions. Tenporary or

10 | erergency vari ances and wai vers, and the reasons for granting
11| or denying tenporary or energency vari ances and wai vers, shal
12 | be identified separately from ot her waivers and vari ances.

13 Section 6. Paragraph (f) of subsection (4) of section
14| 120.56, Florida Statutes, 1996 Suppl enent, is anmended to read:
15 120.56 Challenges to rules.--

16 (4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES

17 | SPECI AL PROVI SI ONS. - -

18 (f) Al proceedings to deternine a violation of s.

19| 120.54(1) (a) shall be brought pursuant to this subsection. A
20 | proceedi ng pursuant to this subsection nay be consoli dated
21 | brought—n—econjunet+onrn wWith a proceedi ng under any ot her
22 | section of this chapter er—econsottdatetd—wth—such—a
23 | proceeding. Nothing in this paragraph shall be construed to
24 | prevent a party whose substantial interests have been
25 | determ ned by an agency action frombringing a proceeding
26 | pursuant to s. 120.57(1)(e).
27 Section 7. Subsection (1) and paragraph (a) of
28 | subsection (2) of section 120.569, Florida Statutes, 1996
29 | Suppl enent, are anended to read:
30 120.569 Deci sions which affect substanti al
31| interests.--

24
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(1) The provisions of this section apply in al
proceedi ngs in which the substantial interests of a party are
determ ned by an agency, unless the parties are proceedi ng
under s. 120.573 or s. 120.574. Unless waived by all parties,
s. 120.57(1) applies whenever the proceeding involves a
di sputed issue of naterial fact. Unless otherw se agreed, s.
120.57(2) applies in all other cases. Parties shall be
notified of any order, including a final order. Unless waived,
a copy of the order shall be delivered or mailed to each party
or the party's attorney of record at the address of record.
Each notice shall informthe recipient of any adm nistrative
hearing or judicial reviewthat is available under this
section, s. 120.57, or s. 120.68; shall indicate the procedure
whi ch nust be followed to obtain the hearing or judicial
review, and shall state the tinme linits which apply.

(2)(a) Except for any proceedi ng conducted as
prescribed in s. 120.56, a petition or request for a hearing
under this section shall be filed with the agency. If the
agency requests an administrative |aw judge fromthe division
it shall so notify the division within 15 days after receipt
of the petition or request. A request for a hearing shall be
granted or denied within 15 days after receipt. On the request
of any agency, the division shall assign an administrative | aw
judge with due regard to the expertise required for the
particular matter. The referring agency shall take no further
action with respect to a the—forfal proceedi ng under s.
120.57(1), except as a party litigant, as long as the division
has jurisdiction over the ferrat proceedi ng under s.

120.57(1). Any party may request the disqualification of the
admnistrative law judge by filing an affidavit with the

25
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division prior to the taking of evidence at a hearing, stating
the grounds with particularity.

Section 8. Section 120.57, Florida Statutes, 1996
Suppl enent, as anended by section 19 of chapter 96-159, Laws
of Florida, and section 1 of chapter 96-423, Laws of Florida,
is amended to read:

120.57 Additional procedures for particular cases.--

(1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS
I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

(a) Except as provided in ss. 120.80 and 120.81, an
admi ni strative | aw judge assi gned by the division shal
conduct all hearings under this subsection, except for
heari ngs before agency heads or a nenber thereof. If the
adm ni strative | aw judge assigned to a hearing becones
unavai l abl e, the division shall assign another adm nistrative
| aw j udge who shall use any existing record and receive any
addi tional evidence or argunent, if any, which the new
adm ni strative |law judge finds necessary.

(b) Al parties shall have an opportunity to respond,
to present evidence and argunent on all issues involved, to
conduct cross-exam nation and submt rebuttal evidence, to
submt proposed findings of facts and orders, to file
exceptions to the presiding officer's recormended order, and
to be represented by counsel or other qualified
representative. Wen appropriate, the general public may be
gi ven an opportunity to present oral or witten
communi cations. |If the agency proposes to consider such
material, then all parties shall be given an opportunity to
cross-exam ne or challenge or rebut the materi al

(c) Hearsay evidence may be used for the purpose of
suppl enenti ng or expl ai ning other evidence, but it shall not

26
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be sufficient in itself to support a finding unless it would
be admi ssible over objection in civil actions.

(d) Notwithstanding s. 120.569(2)(e), simlar fact
evi dence of other violations, wongs, or acts is adm ssible
when relevant to prove a material fact in issue, such as proof
of notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of mstake or accident, but it is
i nadni ssi bl e when the evidence is relevant solely to prove bad
character or propensity. Wien the state in an administrative
proceeding intends to offer evidence of other acts or offenses
under this paragraph, the state shall furnish to the party
whose substantial interests are being deternined and whose
other acts or offenses will be the subject of such evidence,
no fewer than 10 days before conmencenent of the proceeding, a
witten statenent of the acts or offenses it intends to offer,
descri bing them and the evidence the state intends to offer
with particularity. Notice is not required for evidence of
acts or offenses which is used for inpeachnment or on rebuttal

(e)1. Any agency action that determ nes the
substantial interests of a party and that is based on an
unadopted rule is subject to de novo review by an
adm ni strative | aw j udge.
2. The agency action shall not be presuned valid or
invalid. The agency nust denponstrate that the unadopted rule:
a. Is within the powers, functions, and duties
del egated by the Legislature or, if the agency is operating
pursuant to authority derived fromthe State Constitution, is
within that authority;

b. Does not enlarge, nodify, or contravene the
speci fic provisions of |aw inplenented;

27
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c. |Is not vague, establishes adequate standards for
agency deci sions, or does not vest unbridled discretion in the
agency;

d. Is not arbitrary or capricious;

e. |Is not being applied to the substantially affected
party w thout due noti ce;

f. |s supported by conpetent and substantial evidence;
and

g. Does not inpose excessive regulatory costs on the
regul ated person, county, or city.

3. The recomrended and final orders in any proceedi ng
shal | be governed by the provisions of paragraphs (i) and (j),
except that the adninistrative | aw judge's determnination
regardi ng the unadopted rule shall not be rejected by the
agency unl ess the agency first determnes froma review of the
conpl ete record, and states with particularity in the order
that such determination is clearly erroneous or does not
conply with essential requirenents of law. |n any proceeding
for review under s. 120.68, if the court finds that the
agency's rejection of the determination regarding the
unadopted rul e does not conport with the provisions of this
subpar agr aph, the agency action shall be set aside and the
court shall award to the prevailing party the reasonabl e costs
and a reasonable attorney's fee for the initial proceeding and
t he proceeding for review

(f) The record in a case governed by this subsection
shal | consist only of:

1. Al notices, pleadings, notions, and internedi ate
rulings.

2. Evidence admitted.

3. Those matters officially recognized.

28
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1 4. Proffers of proof and objections and rulings

2 | thereon.

3 5. Proposed findings and excepti ons.

4 6. Any decision, opinion, order, or report by the

5| presiding officer

6 7. Al staff menoranda or data submitted to the

7| presiding officer during the hearing or prior to its

8 | disposition, after notice of the submission to all parti es,

9 | except conmmuni cations by advisory staff as pernitted under s.
10 ] 120.66(1), if such conmmunications are public records.

11 8. Al matters placed on the record after an ex parte
12 | communi cati on

13 9. The official transcript.

14 (g) The agency shall accurately and conpletely

15| preserve all testinony in the proceeding, and, on the request
16 | of any party, it shall nmake a full or partial transcript

17 | avail abl e at no nore than actual cost.

18 (h) Findings of fact shall be based upon a

19 | preponderance of the evidence, except in penal or |icensure
20 | disciplinary proceedi ngs or except as otherw se provi ded by
21 | statute, and shall be based exclusively on the evidence of
22 | record and on nmatters officially recognized.
23 (i) The presiding officer shall conplete and subnmit to
24 | the agency and all parties a reconmended order consisting of
25| findings of fact, conclusions of |aw, and recomended
26 | di sposition or penalty, if applicable, and any other
27 | information required by law to be contained in the fina
28 | order. Al proceedi ngs conducted pursuant to this subsection
29 | shall be de novo. The agency shall allow each party 15 days in
30| which to subnmit witten exceptions to the recommended order
31
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(j) The agency may adopt the recommended order as the
final order of the agency. The agency in its final order nay
reject or nodify the conclusions of |law and interpretation of
adnmi nistrative rules over which it has substantive
jurisdiction. Rejection or nodification of conclusions of |aw
may not formthe basis for rejection or nodification of
findings of fact. The agency nmay not reject or nodify the
findings of fact unless the agency first determnes froma
review of the entire record, and states with particularity in
the order, that the findings of fact were not based upon
conpet ent substantial evidence or that the proceedi ngs on
whi ch the findings were based did not conply with essenti al
requi rements of |aw. The agency may accept the recomended
penalty in a recommended order, but nmay not reduce or increase
it without a review of the conplete record and without stating
wWith particularity its reasons therefor in the order, by
citing to the record in justifying the action

(k) If a reconmmended order is submitted to an agency,

t he agency shall provide a copy of its final order to the
division within 15 days after the order is filed with the
agency cl erk.

(I') Notwithstanding any law to the contrary, when
statutes or rules inpose conflicting tine requirenents for the
schedul i ng +ssuance of expedited hearings or issuance of
recommended or final orders, the director of the division
shal |l have the authority to set the proceedings for the
orderly operation of this chapter

(2) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS NOT
I N\VOLVI NG DI SPUTED | SSUES OF MATERI AL FACT.--1n any case to
whi ch subsection (1) does not apply:

(a) The agency shall:

30
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1. dve reasonable notice to affected persons of the
action of the agency, whether proposed or already taken, or of
its decision to refuse action, together with a summary of the
factual, legal, and policy grounds therefor

2. Gve parties or their counsel an opportunity, at a
convenient time and place, to present to the agency or hearing
officer witten or oral evidence in opposition to the action
of the agency or to its refusal to act, or a witten statenent
chal | engi ng the grounds upon whi ch the agency has chosen to
justify its action or inaction.

3. If the objections of the parties are overrul ed,
provide a witten explanation within 7 days.

(b) The record shall only consist of:

1 The notice and summary of grounds.

2 Evi dence recei ved.

3. Al witten statenents subnitted

4. Any decision overruling objections.

5. Al matters placed on the record after an ex parte
conmuni cat i on.

6. The official transcript.

7. Any decision, opinion, order, or report by the

presiding officer.

(3) ADDI Tl ONAL PROCEDURES APPLI CABLE TO PROTESTS TO
CONTRACT BI DDI NG OR AWARD. - - Agenci es subject to this chapter
shall utilize the uniformrules of procedure, which provide An

i el : : .

334—349—~shaH—adopt—rules—speci-fying procedures for the

resolution of protests arising fromthe contract bidding
process. Such rules shall at |east provide that:
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(a) The agency shall provide notice of its decision or
i nt ended deci sion concerning a bid solicitation or a contract
award as foll ows:

1. For a bid solicitation, notice of a decision or
i nt ended deci sion shall be given by United States nail or by
hand delivery.

2. For any decision of the Division of Purchasing of
t he Departnent of Managenent Services concerning a request by
an agency for approval of an exceptional purchase under part |
of chapter 287 and the rules of the Division of Purchasing,
notice of a decision or intended decision shall be given by
posting such notice in the office of the Division of
Pur chasi ng.

3. For any other agency decision, notice of a decision
or intended decision shall be given either by posting the bid
tabul ation at the | ocation where the bids were opened or by
certified United States mail or other express delivery
service, return receipt requested.

The notice required by this paragraph shall contain the
following statenent: "Failure to file a protest within the
time prescribed ins. 120.57(3), Florida Statutes, shal
constitute a wai ver of proceedi ngs under chapter 120, Florida
Statutes."

(b) Any person who is adversely affected by the agency
deci sion or intended decision shall file with the agency a
notice of protest in witing within 72 hours after the posting
of the bid tabulation or after receipt of the notice of the
agency deci sion or intended decision and shall file a form
witten protest within 10 days after filing the notice of
protest. Wth respect to a protest of the specifications
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1| contained in an invitation to bid or in a request for

2 | proposals, the notice of protest shall be filed in witing

3| within 72 hours after the receipt of notice of the project

4 | plans and specifications or intended project plans and

5| specifications in an invitation to bid or request for

6 | proposals, and the formal witten protest shall be filed

7| within 10 days after the date the notice of protest is fil ed.
8| Failure to file a notice of protest or failure to file a

9| formal witten protest shall constitute a waiver of

10 | proceedi ngs under this chapter. The formal witten protest

11| shall state with particularity the facts and | aw upon which
12 | the protest is based. Saturdays, Sundays, and |egal holidays
13 | shall be excluded in the conputation of the 72-hour tine

14 | periods provided by this paragraph.

15 (c) Upon receipt of the formal witten protest which
16 | has been tinely filed, the agency shall stop the bid

17 | solicitation process or the contract award process until the
18 | subject of the protest is resolved by final agency action

19 | unl ess the agency head sets forth in witing particular facts
20 | and circunstances which require the continuance of the bid
21| solicitation process or the contract award process w thout

22 | delay in order to avoid an i medi ate and seri ous danger to the
23 | public health, safety, or welfare

24 (d)1. The agency shall provide an opportunity to

25| resolve the protest by nutual agreenent between the parties
26 | within 7 days, excluding Saturdays, Sundays, and | ega

27 | holidays, after receipt of a formal witten protest.

28 2. If the subject of a protest is not resolved by

29 | mutual agreenent within 7 days, excluding Saturdays, Sundays,
30| and | egal holidays, after receipt of the formal witten

31| protest, and if there is no disputed issue of material fact,
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an informal proceedi ng shall be conducted pursuant to
subsection (2) and applicabl e agency rul es before a person
whose qualifications have been prescribed by rules of the
agency.

3. If the subject of a protest is not resolved by
nmut ual agreenent within 7 days, excluding Saturdays, Sundays,
and | egal holidays, after receipt of the formal witten
protest, and if there is a disputed issue of material fact,
the agency shall refer the protest to the division for
proceedi ngs under subsection (1).

(e) Upon receipt of a formal witten protest referred
pursuant to this subsection, the director of the division
shal | expedite the hearing and assign an adninistrative |aw
judge who shall comrence a hearing within 30 days after the
receipt of the formal witten protest by the division and
enter a reconmmended order within 30 days after the hearing or
within 30 days after receipt of the hearing transcript by the
adm ni strative | aw judge, whichever is later. Each party shal
be allowed 10 days in which to submit witten exceptions to
the recommended order. A final order shall be entered by the
agency within 30 days of the entry of a recommended order. The
provi sions of this paragraph nay be wai ved upon sti pul ati on by
all parti es.

(f) In a conpetitive-procurenent protest, no
subm ssions nade after the bid or proposal opening anendi ng or
suppl enenting the bid or proposal shall be considered. Unless
ot herwi se provided by statute, the burden of proof shall rest
with the party protesting the proposed agency action. 1In a
conpetitive-procurenent protest, other than a rejection of all
bids, the administrative | aw judge shall conduct a de novo
proceedi ng to determnm ne whet her the agency's proposed action
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1|is contrary to the agency's governing statutes, the agency's
2| rules or policies, or the bid or proposal specifications. The
3 | standard of proof for such proceedi ngs shall be whether the

4 | proposed agency action was clearly erroneous, contrary to

5| conpetition, arbitrary, or capricious. |In any bid-protest

6 | proceedi ng contesting an i ntended agency action to reject al
7 | bids, the standard of review by an adm nistrative | aw judge

8 | shall be whether the agency's intended action is illegal

9| arbitrary, dishonest, or fraudul ent.

10 (4) | NFORVAL DI SPCSI TI ON. - - Unl ess precl uded by | aw,
11 | informal disposition nmay be made of any proceedi ng by

12 | stipulation, agreed settlenent, or consent order.

13 (5) APPLICABILITY.--This section does not apply to

14 | agency investigations prelinnary to agency action

15 Section 9. Section 120.573, Florida Statutes, 1996

16 | Suppl enent, is anended to read:

17 120. 573 Medi ation of disputes.--Each announcenent of
18 | an agency action that affects substantial interests shal

19 | advi se whet her nedi ation of the administrative dispute for the
20 | type of agency action announced is available and that choosing
21 | nedi ati on does not affect the right to an administrative
22 | hearing. |If the agency and all parties to the adm nistrative
23| action agree to nediation, in witing, within 10 days after
24 | the tinme period stated in the announcenent for election of an
25| adnministrative renedy under ss. 120.569 and 120.57, the tine
26 | limtations inposed by ss. 120.569 and 120.57 shall be tolled
27| to allow the agency and parties to nediate the adm nistrative
28 | di spute. The nediation shall be concluded within 60 days of
29 | such agreenent unless otherw se agreed by the parties. The
30 | nedi ati on agreenent shall include provisions for nediator
31| selection, the allocation of costs and fees associated with

35
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O~ W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOOUuDWNPRER O

Fl ori da House of Representatives - 1997 HB 1905
567-143- 97

nedi ation, and the nediating parties' understandi ng regarding
the confidentiality of discussions and docunents introduced
during nediation. |f nediation results in settlenent of the
adm ni strative dispute, the agency shall enter a final order

i ncorporating the agreenent of the parties. |f nediation
term nates wi thout settlenment of the dispute, the agency shal
notify the parties in witing that the adm nistrative hearing
processes under ss. 120.569 and 120.57 are resuned refah

Ly op ; w he o " . bt
oy et ar he dendh bt bengi I

. | ol : y | . . |
12657

Section 10. Paragraph (c) of subsection (1) of section
120. 574, Florida Statutes, 1996 Supplenent, is anmended to
read:

120. 574 Sunmmary heari ng. - -

(1)

(c) Intervenors in the proceeding shall be governed by

t he decision of the original parties admnistrativetawjudge

regardi ng whether the case will proceed in accordance with the

summary hearing process and shall not have standing to
chal | enge that deci sion.

Section 11. Paragraph (a) of subsection (4) of section
120. 595, Florida Statutes, 1996 Supplenent, is anmended to
read:

120.595 Attorney's fees.--

(4) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.56(4). --

(a) Upon entry of a final order that all or part of an
agency statenent violates s. 120.54(1)(a), the adm nistrative
| aw judge shall award reasonabl e costs and reasonabl e
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1| attorney's fees to the petitioner, unless the agency

2 | denpbnstrates that the statenent is required by the Federa

3| Governnent to inplenent or retain a del egated or approved

4| programor to neet a condition to receipt of federal funds.

5 Section 12. Subsections (3) and (6) of section 120. 60,
6| Florida Statutes, 1996 Suppl enent, are anended to read:

7 120. 60 Licensing.--

8 (3) Each applicant shall be given witten notice

9| either personally or by nmail that the agency intends to grant
10| or deny, or has granted or denied, the application for

11| license. The notice nust state with particularity the grounds
12 | or basis for the issuance or denial of the |license, except

13 | when issuance is a nmnisterial act. Unless waived, a copy of
14 | the notice shall be delivered or mailed to each party's

15| attorney of record and to each person who has requested notice
16 | of agency action. Each notice shall informthe recipient of

17 | the basis for the agency decision, shall informthe recipient
18 | of any adnministrative hearing pursuant to ss. 120.569 and

19| 120.57 or judicial review pursuant to s. 120.68 which nay be
20 | avail able, shall indicate the procedure which nust be

21| followed, and shall state the applicable tine linmts. The

22 | i ssuing agency shall certify the date the notice was mail ed or
23| delivered, and the notice and the certification shall be fil ed
24 | with the agency clerk

25 (6) |If the agency finds that inmedi ate serious danger
26 | to the public health, safety, or welfare requires energency
27 | suspension, restriction, or limtation of a |license, the

28 | agency may take such action by any procedure that is fair

29 | under the circunstances if:

30

31
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1 (a) The procedure provides at |east the sane

2 | procedural protection as is given by other statutes, the State
3| Constitution, or the United States Constitution;

4 (b) The agency takes only that action necessary to

5] protect the public interest under the energency procedure; and
6 (c) The agency states in witing at the tine of, or

7| prior to, its action the specific facts and reasons for

8| finding an i medi ate danger to the public health, safety, or

9| welfare and its reasons for concluding that the procedure used
10 ) is fair under the circunstances. The agency's findi ngs of

11 | i medi ate danger, necessity, and procedural fairness are

12 | judicially revi ewabl e. iHt—shatH—shewconptiance—+n—+ts—order
13 | wirth—the—reguirerents—inposed—by—s—120-54(4)—onh—agencies

14 | meking—enrergency—rutes—Sunmmary suspension, restriction, or

15| linmtation nmay be ordered, but a suspension or revocation

16 | proceedi ng pursuant to ss. 120.569 and 120.57 shall also be

17 | pronptly instituted and acted upon.

18 Section 13. Subsection (1) of section 120.65, Florida
19 | Statutes, 1996 Supplenent, is anended to read:
20 120.65 Administrative | aw judges.--
21 (1) The Division of Administrative Hearings within the
22 | Departnent of Managenent Services shall be headed by a
23 | director who shall be appointed by the Adninistration
24 | Conmi ssion and confirnmed by the Senate. The director, who
25| shall also serve as the chief administrative | aw judge, and
26 | any deputy chief administrative |aw judge nust possess the
27 | sanme minimumqualifications as the adninistrative | aw judges
28 | enpl oyed by the division. The division shall be a separate
29 | budget entity, and the director shall be its agency head for
30| all purposes. The Departnent of Managenent Services shal
31| provide adnini strative support and service to the division to
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1| the extent requested by the director. The division shall not

2 | be subject to control, supervision, or direction by the

3 | Departnent of Managenent Services in any manner, including,

4| but not limted to, personnel, purchasing, transactions

5] involving real or personal property, and budgetary nmatters.

6 Section 14. Subsections (2) and (3) of section 120. 66,
7| Florida Statutes, 1996 Suppl enent, are anended to read:

8 120. 66 Ex parte conmunications. --

9 (2) A presiding officer, including an agency head or
10 | desi gnee,who is involved in the decisional process and who

11 | receives an ex parte conmunication in violation of subsection
12 ] (1) shall place on the record of the pending matter al

13| witten conmunications received, all witten responses to such
14 | conmuni cations, and a nmenorandum stating the substance of al
15| oral comuni cations received and all oral responses nade, and
16 | shall also advise all parties that such matters have been

17 | placed on the record. Any party desiring to rebut the ex

18 | parte conmunication shall be allowed to do so, if such party
19 | requests the opportunity for rebuttal within 10 days after

20 | notice of such comunication. The presiding officer may, if
21 | necessary to elininate the effect of an ex parte

22 | communi cation, withdraw fromthe proceeding, in which case the
23| entity that appointed the presiding officer éivisien shal

24 | assignh a successor

25 (3) Any person who nmakes an ex parte conmuni cation

26 | prohi bited by subsection (1), and any presiding officer,

27 | i ncl udi ng an agency head or designee,who fails to place in

28 | the record any such conmunication, is in violation of this act
29 | and may be assessed a civil penalty not to exceed $500 or be
30 | subjected to other disciplinary action

31
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1 Section 15. Subsection (3) of section 120.68, Florida

2| Statutes, 1996 Suppl enent, is anended to read:

3 120.68 Judicial review--

4 (3) The filing of the petition does not itself stay

5| enforcenent of the agency decision, but if the agency decision
6 | has the effect of suspending or revoking a license,

7 | supersedeas shall be granted as a matter of right upon such

8| conditions as are reasonable, unless the court, upon petition

9| of the agency, determines that a supersedeas woul d constitute

10| a probabl e danger to the health, safety, or welfare of the

11| state. The agency al so nmay grant a stay upon appropriate

12 | terns, but, whether or not the action has the effect of

13 | suspending or revoking a license, a petition to the agency for
14 ) a stay is not a prerequisite to a petition to the court for

15 | supersedeas. |In any event the court shall specify the

16 | conditions, if any, upon which the stay or supersedeas is

17

18

19

20

21

22

23

24 | enters—an—order—granting—such—+eHef—The—-eorder—shatt—specify

25 | the—eondi-tions,—H—any,—upon—which—the—stayor—supersedeas—+s

26 | granted—Vhere—the—agency—decision—has—the—effect—of

27 | suspending—or—reveking—atH-ecense—astay—shaH—begranted—as—a
28 | matter—of—right—upon—such—condit+ons—as—are—reasonable,—untess
29 | the—agency—denpnstrates—that—a—stay—wodutd—econstitute—a

30 | probable—tdanger—to—the—pubHcheatth——safety—or—vwetiare-

31
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Section 16. Subsection (1) of section 120.74, Florida
Statutes, 1996 Supplenent, is anended to read:

120. 74 Agency review, revision, and report.--

(1) Each agency shall review and revise its rules as
often as necessary to ensure that its rules are correct and
conply with statutory requirenents. Additionally, each agency
shall performa formal review of its rules every 2 years. In
t he annuat revi ew, each agency nust:

(a) ldentify and correct deficiencies in its rules;

(b) darify and sinplify its rules;

(c) Delete obsolete or unnecessary rul es;

(d) Delete rules that are redundant of statutes;

(e) Seek to inprove efficiency, reduce paperwork, or
decrease costs to governnent and the private sector; and

(f) Contact agencies that have concurrent or
overlapping jurisdiction to deternine whether their rules can
be coordinated to pronote efficiency, reduce paperwork, or
decrease costs to governnent and the private sector

Section 17. Subsections (1) and (2) of section 120. 81,
Florida Statutes, 1996 Suppl enent, are anended to read:

120. 81 Exceptions and special requirenents; genera
areas. - -

(1) EDUCATIONAL UNITS. - -

(a) The preparation or nodification of curricula by an
educational unit is not a rule as defined by this chapter

(b) Notwithstanding s. 120.52(15), any tests, test
scoring criteria, or testing procedures relating to student
assessnent which are devel oped or admi nistered by the
Departnent of Education pursuant to s. 229.57, s. 232.245, s.
232.246, or s. 232.247, or any other statew de educationa
tests required by law, are not rules.
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(c) Notwithstandi ng any other provision of this

chapter, educational units shall not be required to include

the full text of the rule or rule anendnent in notices

relating to rules and need not publish these or other notices

in the Florida Adninistrative Wekly, but notice shall be nade

© 00 N o O DN P

3§

13 1. By publication in a newspaper of genera

14| circulation in the affected area;

15 2. By mail to all persons who have made requests of

16 | the educational unit for advance notice of its proceedi ngs and
17 | to organi zations representing persons affected by the proposed
18 | rul e; and

19 3. By posting in appropriate places so that those

20 | particular classes of persons to whomthe intended action is
21| directed may be duly notifi ed.

22 (d) Netw-thstanting—s—3126-54(3){a)y4—Educati ona

23 | units, other than units of the State University System and the
24 | Fl orida School for the Deaf and the Blind, shall not be

25| required to nake filings with the cormittee of the docunents
26 | required to be filed by s. 120.54 or s. 120.55(1)(a)4. that

27 | subparagraph—

28 (e) Notwithstanding s. 120.57(1)(a), hearings which

29 | i nvol ve student disciplinary suspensions or expul sions may be
30 | conducted by educational units.

31
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1 (f) Sections 120.569 and 120.57 do not apply to any

2 | proceeding in which the substantial interests of a student are
3| determned by the State University Systemor a comunity

4] college district. The Board of Regents shall establish a

5] committee, at least half of whomshall be appointed by the

6 | Council of Student Body Presidents, which shall establish

7 | rules and guidelines ensuring fairness and due process in

8 | judicial proceedings involving students in the State

9| University System

10 (g) Notwithstanding ss. 120.569 and 120.57, in a

11 | hearing involving a student disciplinary suspension or

12 | expul sion conducted by an educational unit, the 14-day notice
13 | of hearing requirenent may be wai ved by the agency head or the
14 | hearing officer without the consent of parties.

15 (h) For purposes of s. 120.68, a district school board
16 | whose decision is reviewed under the provisions of s. 231.36
17 | and whose final action is nodified by a superior

18 | adninistrative decision shall be a party entitled to judicial
19 | review of the final action
20 (i) Notwithstanding s. 120.525(2), the agenda for a
21 | special neeting of a district school board under authority of
22 | s. 230.16 shall be prepared upon the calling of the neeting,
23| but not less than 48 hours prior to the neeting.
24 (j) Students are not persons subject to regulation for
25| the purposes of petitioning for a variance or waiver to rules
26 | of educational units under s. 120.542.
27 (2) LOCAL UNITS OF GOVERNMENT. - -
28 (a) Netw-thstanting—s—3126-543){a)y4—~Local units of
29 | governnent with jurisdiction in only one county or part
30| thereof shall not be required to nmake filings with the
31
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1| comittee of the docunents required to be filed by s. 120.54
2 | that—subparagraph

3 (b) Notwi thstandi ng any other provision of this

4 | chapter, units of government with jurisdiction in only one

5] county or part thereof shall not publish required notices in
6| the Florida Adnministrative Wekly, but shall publish these

7| notices in the manner required by their enabling acts for

8| notice of rulemaking or notice of neeting. Notices relating to
9| rules are not required to include the full text of the rule or
10 | rul e anmendnent s—1206-54(3){a);—notice—of intent—by—auni-t—of
11 b et cdiet . I I ’

12 | arent—er—t+epeat—aruteneedhnot—bepublshed—in—thetHorida
13 | Admintstrati-ve—Weekby—or—transmtted—tothe—commttee.

14 Section 18. This act shall take effect upon beconming a
15| I aw

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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